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W.  B.  Skirvin  v.  George  W.  O'Brikk. 

Decided  April  18,  1906. 

l^-^F«wer  of  Attorney  by  Husband  and  Wife— Death  of  HnibuUL 

A  power  of  attorney,  jointly  and  duly  executed  by  husband  and  wife  to  sell 
tile  wife's  separate  property,  is  not  revoked  by  the  death  of  the  husband* 

1— XatiloatiOA. 

The  burden  of  proving  ratification  is  on  the  party  asserting  it  There  can 
be  no  ratification  without  full  knowledge  of  the  facts.     Ratification  of  deed  of 

rmnst  be  by  deed  of  principal.    Mere  delay  in  repudiating  will  not  have  the 
of  ratifying. 

1— Powers  al  Attorney — Strict  Constmotlon. 

Such  instruments  as  powers  of  attorney  must  be  strictly  construed;  under 
BO  drcumstances  will  the  principal  be  bound  beyond  the  plain  import  of  the 
kogua^je  of  the  instrument.  A  power  to  sell  and  convey  does  not  authorize  a 
eonveyance  in  settlement  of  adverse  claim  against  principal. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Xavier  Ryan,  for  appellant. — The  death  of  one  joint  principal  revokes 
the  authority  of  an  agent.  Cox  v.  Bray,  28  Texas,  248;  Conner  v. 
Parsons,  30  S.  W.  Sep.,  83 ;  1  Am.  and  Eng.  Ency.  of  Law,  pp.  12-23 
(2d  ed.)  ;  Travers  v.  Crane,  15  Cal.,  12;  Johnson  v.  Wilcox,  25  Ind., 
182;  Marlet  y.  Jackman,  3  Allen,  287  (Mass.) ;  Lourie  y.  Salz,  75  CaL, 
353;  Gait  t.  Galloway,  4  Peters,  333. 

•  The  ratification  of  the  unauthorized  act  of  an  agent  will  not  be 
presumed  by  failure  of  the  principal  to  disaSirm  the  act  The  burden 
of  proying  ratification  of  the  unauthorized  act  of  the  agent  devolves 
upon  the  party  asserting  it  and  there  can  be  no  binding  ratification 
without  full  knowledge.  Beese  v.  Medlock,  27  Texas,  123;  Storey  on 
Agency,  sec.  90. 

Powers  of  attorney,  unlike  deeds  and  wills,  are  to  be  strictly  construed. 

The  authority  delegated  is  limited  to  the  meaning  of  the  terms  in  which 

it  is  expressed,  and  when  the  power  to  perform  specific  acts  is  given 

and  general  words  are  also  employed,  such  words  are  limited  to  the 
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particular  case  authorized.  Frost  v.  Erath  Cattle  Co.,  81  Texas,  505; 
1  Devlin  on  Deeds,  sec.  358;  Billings  v.  Morrow,  68  Am.  Dec.,  235; 
Mech.  on  Agency,  sees.  318,  326,  329 ;  30  Cal.,  408. 

O'Brien,  John  &  O'Brien,  for  appellee. — ^A  husband  is  only  a  formal 
party  to  a  conveyance  made  by  a  wife  under  coverture  of  her  separate 
estate;  the  purpose  being  to  assure  her  the  benefit  of  his  council  and 
advice,  and  the  purpose  of  the  privy  acknowledge  is  to  guard  her  against 
undue  influence  on  his  part.  Nolan  v.  Moore,  72  S.  W.  Rep.,  583; 
Tippett  V.  Brooks,  67  S.  W.  Hep.,  512 ;  Schley  v.  Pullman  Car  Co.,  25 
Fed.  Rep.,  890;  Bray  v.  Clapp,  6  Am.  St.  Rep,,  197. 

An  unauthorized  act  performed  by  an  agent  is  assumed  to  have  been 
ratified  by  long  acquiescence.  Glasscock  v.  Nelson,  26  Texas,  151; 
Ward  V.  Williams,  79  Am.  Dec,  385. 

A  power  of  attorney  authorizing  an  agent  to  sell  for  money  or  other 
consideration,  and  not  only  to  grant  and  sell,  but  to  confinn  title  to 
land  in  others  is  sufficient  to  authorize  a  conveyance  in  consideration  of 
a  locative  interest. 

FLY,  Associate  Justice. — ^This  is  an  agreed  case  under  article  1414, 
Revised  Statutes.     The  agreement  is  as  follows: 

^We,  the  parties  to  the  above  styled  and  numbered  cause,  whose 
names  are  signed  hereto,  being  all  of  the  parties  to  this  suit,  hereby 
agree  that  the  following  is  a  brief  statement  of  this  case  and  of  the 
facts  proven  on  the  trial  hereof : 

"1.  This  is  a  suit  of  trespass  to  try  title,  filed  in  the  District  Court 
of  Hardin  County  and  transferred  by  agreement  of  parties,  to  JefiEer- 
son  County.  The  land  in  controversy  is  160  1-3  acres  out  of  the  E. 
Pulsifer  1-3  league  in  Hardin  County,  Texas,  plaintiff's  petition  is  in 
regular  statutory  form  and  defendant's  answer  is  general  denial  and  plea 
of  not  guilty. 

"2.     The  following  facts  were  proven: 

**The  land  in  controversy  was  located  by  virtue  of  a  certificate  issued 
to  the  heirs  of  Ebenezer  Pulsifer,  who  died  some  time  in  the  fifties.  His 
heirs  were  Lucy  E.  Granger,  his  sister,  and  Joseph  P.  Pulsifer,  his 
brother,  who  died  in  the  sixties  leaving  Lucy  E.  Granger,  his  heir  also. 
Lucy  E.  Granger  and  her  husband,  Geo.  T.  Granger,  are  the  common 
source  of  title  of  the  parties  to  this  cause. 

The  plaintiff  holds  under  general  warranty  deed,  executed  and  de- 
livered to  him  in  August,  1903,  by  all  the  heirs  of  Lucy  E.  Granger  and 
Geo.  T.  Granger. 

The  defendant  holds  under  a  warranty  deed,  executed  and  delivered  to 
him  on  April  14,  1874,  and  duly  filed  for  record  July  28,  1874,  and 
recorded  in  deed  records  of  Hardin  County,  Texas,  volume  P,  page  324 
on  the  19th  day  of  August,  1874,  executed  by  Geo.  T.  Granger  and 
Lucy  E.  Granger,  acting  by  and  through  their  agent  and  attorney  in 
fact,  T.  J.  Russell.  It  was  proven  also  that  there  had  originally  existed 
a  contract  in  writing  between  Lucy  E.  Granger  and  Joseph  Pulsifer, 
as  sole  heir  of  Ebenezer  Pulsifer  with  A.  H.  Reading,  but  that  said 
contract  after  diligent  search  had  been  lost,  but  its  terms  were  shown  to 
have  been  substantially  that  upon  A.  H.  Reading  locating  said  land 
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and  paying  the  expenses  for  locating  the  same^  that  he  should  have  a 
locative  interest  equal  to  1-3  of  said  land,  that  said  locative  interest  so 
earned  or  to  be  earned  by  A.  H.  Reading  was  owned,  at  the  time  of  the 
conveyance  by  T.  J.  Bussell  to  G.  W.  O'Brien,  by  the  said  G.  W.  O'Brien 
and  B.  H.  Smith  jointly  and  in  the  proportion  in  acreage  as  was  con- 
jejei  to  them  respectively  by  said  T.  J.  Russell  as  agent  and  attorney, 
to  said  G.  W.  O'Brien  and  R.  H.  Smith. 

On  the  23d  day  of  January,  1871,  Geo.  T.  Granger  and  his  wife,  Lucy 
E.  Granger,  who  then  resided  in  Galveston,  Texas,  executed  and  for- 
warded to  Tom  J.  Russell,  who  then  resided  in  Beaumont,  Jefferson 
Connty,  Texas,  the  following  instrument : 

*Tle  State  of  Texas,     ) 
County   of    Galveston.  \ 

"Know  all  men  by  these  presents:  that  we,  Geo.  T.  Granger  and 
Lucy  E.  Granger,  of  said  county  of  Galveston,  do  hereby  and  herein 
appoint,  constitute  and  confirm  Tom  J.  Russell,  attorney  at  law  of  the 
county  of  Jefferson,  State  aforesaid,  our  agent  and  attorney  in  fact  for 
US  and  in  our  names  to  bargain,  sell  and  convey,  lease,  rent  and  confirm 
to  any  person  or  persons,  and  for  any  sum  of  money  or  other  considera- 
tion, as  to  him  may  seem  most  to  our  advantage,  all  tracts  or  parcels 
of  land  lying  and  being  situated  in  the  county  of  Hardin,  State  of 
Texas,  and  to  all  lots,  blocks  or  parts  thereof  of  land  lying  and  situated 
in  the  town  of  Beaumont,  county  of  Jefferson,  State  aforesaid;  to  re- 
ceive the  consideration  for  which  the  sale  of  said  tracts  or  parcels  of 
land  or  town  lots  may  be  made,  and  for  the  same  to  execute  in  our  name 
proper  receipts  and  acquitances,  and  to  make  and  execute  to  the  pur- 
chaser or  purchasers  good  and  valid  deeds  and  titles  to  such  tracts  or 
parcels  of  land  or  town  lots,  which  such  covenants  and  warrants  as  to 
our  said  agent  or  attorney  may  seem  proper,  whose  acts  in  the  premises 
we  hereby  ratify. 
**Witnes8  our  hands  and  scroll  seals  this  23d  day  of  January,  1871. 

George  T.  Granger,   (Seal). 
Lucy   E.    Granger,      (Seal).*' 

The  said  power  of  attorney  was  duly  and  legally  acknowledged  by  Geo. 
T.  Granger  and  Lucy  E.  Granger  on  the  day  of  its  execution,  before 
Edward  T.  Austin,  notary  public,  Galveston  County,  Texas,  and  was 
duly  filed  for  record  by  clerk  of  Hardin  County,  Texas,  July  28,  1874, 
and  recorded  in  Hardin  County,  Texas,  on  the  19th  day  of  August, 
1874,  in  volume  "A'^  records  of  said  county,  pages  76  and  77.  The 
lands  mentioned  in  the  foregoing  power  of  attorney  were  the  separate 
estate  of  Lucy  E.  Granger  by  inheritance,  as  sole  heir  of  Ebenezer  and 
Joeeph  Pulsifer. 

It  was  shown  that  Geo.  T.  Granger  owned  no  individual  estate  what- 
socYO-  in  either  Hardin  or  Jefferson  County,  nor  did  he  and  Lucy  E. 
Granger  ever  own  any  community  estate  located  in  said  counties.  The 
power  of  attorney  above  set  forth  was  sent  from  Galveston  to  Beaumont 
by  Geo.  Granger,  to  the  said  attorney,  T.  J.  Russell,  and  the  said  Geo. 
Granger,  who  was  a  son  of  Geo.  T.  Granger  and  Lucy  E.  Granger,  con- 
ducted all  the  correspondence  both  before  and  subsequent  to  the  execu- 
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tion  of  the  power  of  attorney  by  his  father  and  mother  to  T.  J.  RusBell, 
and  according  to  the  testimony  of  his  sister  generally  acted  for  his 
father  and  mother  in  the  transaction  of  such  business  as  any  other  son 
would  do.  Among  the  letters  received  by  T.  J.  Bussell  from  Geo. 
Granger  in  behalf  of  his  father  and  mother,  one  dated  August  16,  1872, 
contained  the  following  statement,  to  wit:  "The  survey  of  land  in 
Hardin  County  was  for  the  heirs  of  Ebenezer  Pulsifer,  deceased,  mother 
and  uncle  were  the  heirs  on  certificate  obtained  by  the  late  Judge  Junker 
when  in  the  Legislature  in  1854  or  1855  and  was  then  given  to  A.  H. 
Beading  to  lay  or  locate,  pay  all  expenses,  obtain  patent  and  receive  1-3 
for  his  pay,  receiving  deed  for  the  1-3  from  mother  and  uncle,  the 
whole  certificate  was  for  1-3  of  a  league.^^ 

It  was  further  shown  that  contemporaneous  with  the  execution  of  the 
deed  by  Geo.  T.  Granger  and  Lucy  E.  Granger  to  G.  W.  O'Brien  for  the 
16Q  1-3  acres  of  land  in  controversy,  that  a  deed  was  executed  to  R.  H. 
Smith  for  a  tract  of  land,  the  acreage  of  which  if  added  to  that  conveyed 
to  G.  W.  O'Brien  made  an  acreage  equal  to  the  1-3  locative  interest. 

It  was  further  shown  that  B.  H.  Smith  and  G.  W.  O'Brien  were  the 
owners  and  entitled  to  whatever  locative  interest  A.  H.  Beading  may 
have  owned  by  reason  of  locating  the  1-3  of  a  league  known  as  the 
Ebenezer  Pulsifer  1-3  league  in  Hardin  County,  out  of  which  the  land 
involved  in  this  suit  is  taken. 

It  was  further  shown  that  G.  W.  O'Brien- obtained  the  patent  on 
March  9,  1874,  for  the  entire  1-3  league  patented  to  Ebenezer  Pulsifer 
from  the  General  Land  Office  and  paid  the  patent  fees  due. 

It  was  further  shown  that  all  the  instruments,  that  is  to  say,  the 
patent,  the  conveyance  to  Geo.  W.  O'Brien  and  tiie  conveyance  to  B. 
H.  Smith,  were  filed  for  record  on  the  same  day  and  at  the  same  hour. 

It  was  further  shown  that  subsequent  to  the  conveyance  to  the  de- 
fendant, G.  W.  O'Brien  and  to  B.  H.  Smith,  that  the  said  Lucy  E. 
Granger  and  Geo.  T.  Granger  never  rendered  for  taxes  nor  paid  taxes 
on  the  500  acres  so  conveyed  respectively  to  G.  W.  O'Brien  and  the 
defendant  in  this  case,  and  to  B.  H.  Smith. 

It  was  further  shown  that  on  the  23d  day  of  January,  A.  D.  1889, 
the  said  heirs  of  Lucy  E.  Granger  made,  constituted  and  appointed 
Henry  C.  Mayer  their  agent  and  attorney  to  clear  the  title  to  the 
Pulsifer  land  and  to  convey  the  same;  and  it  was  proven  by  Henry  C. 
Mayer  that  at  the  time  he  was  appointed  attorney  that  he  was  told  by 
A.  Wakelee,  a  husband  of  one  of  the  heirs  and  who  employed  him  as 
attorney  for  the  balance,  that  the  heirs  had  conveyed  the  locative  interest 
of  500  acres  to  G.  W.  O'Brien  and  B.  H.  Smith,  and  that  his  employ- 
ment was  not  in  reference  to  that  which  had  been  conveyed  to  O'Brien 
and  Smith. 

It  was  further  shown  that  T.  J.  Bussell,  the  attorney  who  conveyed 
the  land  for  Lucy  E.  Granger  and  Geo.  T.  Granger  to  Geo.  W.  O'Brien, 
never  knew  or  corresponded  directly  with  them,  but  had  all  of  his 
correspondence  with  their  son,  Geo.  Granger,  and  in  corresponding  with 
them  about  the  land  would  write  to  Geo.  Granger  explaining  the  trans- 
action, about  the  date  of  same  and  about  the  transaction  he  had  had  and 
the  conveyance  he  had  made  to  Geo.  W.  O'Brien  and  B.  H.  Smith  for  the 
locative  interest  and  does  not  remember  whether  he  received  a  reply  from 
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G€o.  Granger  approving  the  same  or  not,  but  knows  that  up  to  the  filing 
of  this  suit  he  never  heard  his  action  questioned  or  repudiated  by 
either  Geo.  T.  Granger  or  Lucy  E.  Granger  or  the  heirs  of  said  Geo. 
T.  and  Lucy  E.  Granger. 

On  April  14,  1874,  said  T.  J.  Bussell,  as  agent  and  attorney  of  (Jeo. 
T.  and  Lucy  E.  Granger,  and  in  their  name  and  acting  under  the 
power  of  attorney  given  him  by  them  on  January  23,  1871,  executed  a 
general  warranty  deed,  reciting  the  consideration  of  $160  and  conveying 
160  1-3  acres  as  described  by  metes  and  bounds  in  plaintiff's  petition, 
of  the  E.  Pulsifer  1-3  league  to  said  defendant  G.  W.  O'Brien,  which 
said  deed  was  on  the  28th  day  of  July,  A.  D.  1874,  filed  for  record  and 
thereafter  duly  recorded  in  deed  records  of  Hardin  County,  Texas, 
volume  F,  page  324,  that  all  of  said  conveyances  antedate  and  were  of 
record  long  anterior  to  the  conveyance  made  by  the  heirs  of  Geo.  T.  and 
Lucy  E.  Granger  to  the  plaintiff  herein ;  that  although  said  deed  recited 
a  cash  consideration  of  $160,  yet  it  was  shown  that  the  consideration  of 
said  deed,  together  with  the  contemporaneous  deed  of  like  nature  and 
character,  executed  by  said  Russell  to  B.  H.  Smith  was  in  consideration 
of  the  locative  interest  so  earned  by  A.  H.  Reading  and  which  was,  at  the 
time  of  said  conveyance,  made  by  said  Russell  as  agent  and  attorney,  to 
R.  H-  Smith  and  G.  W.  O'Brien,  owned  by  R.  H.  Smith  and  G.  W. 
O'Brien  and  in  the  proportion  as  the  acreage  in  said  two  deeds  bears  to 
each  other.  Geo.  T.  Granger  died  on  the  1st  day  of  January,  1874,  and 
had  therefore  been  dead  tibree  and  one-half  months  when  on  April  14, 
1874,  the  deed  in  the  name  of  himself  and  wife  was  executed  and  de- 
Uvered  by  Tom  J.  Russell,  their  agent  in  said  power  of  attorney,  to 
defendant  Geo.  W.  O'Brien  conveying  the  land  in  controversy. 

It  was  further  shown  that  at  the  time  said  conveyance  was  made  by 
T.  J.  Russell  to  said  G.  W.  O'Brien  and  R.  H.  Smith  that  the  said  T.  J. 
Russell,  the  attorney,  and  the  said  G.  W.  O'Brien  neither  knew  that  the 
said  Geo.  T.  Granger  was  dead,  nor  did  they  learn  of  his  death  until 
many  years  after.  Lucy  E.  Granger  died  in  1876  and  Geo.  Granger, 
eon  of  Lucy  E.  Granger  and  George  T.  Granger,  died  a  few  years  later. 
An  outstanding  title  against  plaintiff  to  one-half  interest  in  said  land 
in  Henry  C.  Mayer  was  shown  by  defendant  on  the  trial. 

The  following  issues  of  law  were  involved  in  this  case: 

1.  Did  the  death  of  George  T.  Granger,  who,  with  his  wife,  Lucy  E. 
Granger,  were-  principals  in  the  power  of  attorney  appointing  Tom  J. 
Bussell  agent  to  sell  the  wife's  separate  property,  revoke  the  authority 
of  said  agent  to  act  under  said  power  of  attorney?  And  was  the  con- 
veyance of  the  property  in  controversy  to  defendant  by  said  agent  Tom 
J.  Russell,  acting  under  said  power  of  attorney  after  the  death  of  one 
of  his  principals,  void? 

2.  If  said  conveyance  was  not  void,  but  only  voidable,  was  there  a 
sufficient  ratification  to  make  it  binding  on  Lucy  E.  Granger  or  her 
heirs? 

3.  Did  said  power  of  attorney,  by  its  terms,  authorize  Tom  J.  Russell 
to  convey  said  land  to  defendant  in  consideration  of  a  locative  interest 
which  said  Russell  believed  to  exist  and  to  be  owned  by  defendant  G. 
W.  O'Brien?" 

It  is  the  settled  rule  in  Texas  that  a  married  woman  may  dispose  of 
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her  separate  estate  or  homestead,  through  a  power  of  attorney  in  which, 
she  is  joined  by  her  husband.  (Patton  v.  King,  26  Texas,  685;  Warren 
V.  Jones,  69  Texas,  462;  Jones  v.  Bobbins,  74  Texas,  615;  Cannon  v. 
Bontwell,  53  Texas,  626.)  The  power  of  attorney,  being  executed  and 
acknowledged  as  required  by  law  by  Mrs.  Lucy  E.  Granger  and  her 
husband,  was  therefore  a  valid  instrument.  The  property  was  her 
separate  estate  and,  as  said  in  Patton  v.  King:  *'In  regard  to  her  sepa- 
rate property,  a  married  woman  is  generally  treated  as  a  feme  sole. 
The  acknowledgment  by  the  statute  is  for  her  "protection;  and  when  that 
is  made  to  the  power  of  attorney,  the  object  of  the  statute  has  been  as 
effectually  attained  as  if  made  to  her  deed  of  conveyance."  The  power 
of  attorney  was  vitalized  by  the  signature  and  acknowledgment  of  the 
husband  and  his  death  did  not  have  the  effect  of  withdrawing  the 
vitality  given  to  it.  If  Mrs.  Granger  had  died,  of  course  the  power  of 
attorney  would  at  once  have  become  null  and  void,  but  the  husband 
owned  no  interest  in  the  land  and  his  death  could  not  affect  the  force 
and  effect  of  the  power  of  attorney  given  by  his  wife.  We  conclude  that 
the  death  of  the  husband  did  not  revoke  the  power  of  attorney  executed 
by  the  husband  and  wife,  which  authorized  the  sale  of  the  separate  estate 
of  the  wife. 

We  do  not  think  there  was  any  evidence  of  ratification  of  Russell's 
act  in  making  the  deed  to  O'Brien  on  the  part  of  Mrs.  Lucy  E.  Granger 
or  her  heirs.  If  the  son  of  Mrs.  Granger  was  informed  of  the  execution 
of  the  deed,  it  was  at  a  time  when  he  could  not  ratify  the  deed  because 
his  mother  was  then  living  and  she  alone  had  the  power  of  ratification. 
The  burden  of  proving  ratification  rested  on  the  party  asserting  it,  and 
while  assent  may  be  presumed,  in  some  cases,  yet  there  can  be  no  ratifi- 
cation without  full  knowledge  of  the  facts.  A  letter  may  have  been 
written  by  Russell  to  George  Granger,  but  there  is  nothing  to  indicate 
that  he  received  it.  He  did  not  reply  to  any  such  letter.  (Reese  v. 
Medlock,  27  Texas,  120.) 

It  is  the  general  rule  that  where  an  agent  makes  a  deed  to  land  of 
his  principal  without  authority  to  do  so,  a  ratification  of  his  act  must 
be  by  deed  of  the  principal.  Mere  assent,  or  such  acquiescence  as  would 
show  assent,  is  not  a  ratification.  (Zimpleman  v.  Keating,  72  Texas, 
318;  Etheridge  v.  Price,  73  Texas,  597.)  If  this  case  could  be  held  to 
be  an  exception  to  the  general  rule  and  ratification  may  be  shown  by 
assent  and  other  circumstances,  the  proof  has  not  been  supplied.  As 
said  in  Meyer  v.  Smith  (Texas  Civ,  App.),  21  S.  W.  Rep.,  997:  'Tkfere 
delav  in  repudiating  will  not,  in  our  opinion,  have  the  effect  of  ratify- 
ing.- 

It  is  so  well  settled  as  to  be  elementary,  that  such  instruments  as 
powers  of  attorney  must  be  strictly  construed,  and  that  under  no  cir- 
cumstances will  the  principal  be  bound  beyond  the  plain  import  of  the 
language  of  the  instrument.  (Gouldy  v.  Metcalf,  75  Texas,  455;  Frost 
v.  Erath  Cattle  Co.,  81  Texas,  505.)  In  accordance  with  this  rule  it 
is  settled  that  a  power  to  convey  lands  does  not  authorize  a  conveyance 
in  exchange  or  partition  of  lands ;  that  a  power  to  sell  does  not  authorize 
the  agent  to  barter  for  other  property,  and  that  a  power  to  sell  and 
convey  does  not  inchule  the  power  to  convey  in  discharge  of  a  debt  or  a 
claim. 
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In  the  Frost  case,  above  cited,  the  power  of  attorney  authorized  the 
agen^  among  other  things,  "to  make  contracts  for  the  sale  of"  any  and 
all  tracts  of  land"  owned  by  the  principal  in  Texas,  *Ho  execute  full  and 
sufficient  deeds  of  conveyance'*  to  any  person  to  whom  he  sold  and 
generally  to  manage  the  business  of  the  principal.  The  agent,  by  virtue 
of  the  power  of  attorney  executed  to  a  third  person  a  deed  to  certain 
land  in  settlement  of  claims  set  up  by  that  person  to  lands  belonging  to 
the  principal.  The  court  said :  ^*It  sufficiently  appears  from  the  recital 
in  the  deed  that  the  transaction  therein  referred  to  was  the  settlement 
of  some  interest  held  or  claimed  by  Mrs.  Rebecca  De  Cordova  in  the 
lands  of  Eiehard  B.  Kimball,  or  the  proceeds  of  them.  The  transaction 
was  plainly  not  a  sale.  ^A  sale  is  defined  to  be  an  agreement  by  which 
one  of  two  contracting  parties,  called  the  seller,  gives  the  thing  and 
passes  the  title  to  it  for  a  certain  price  in  current  money.*  .  .  .  *It 
differs  from  accord  and  satisfaction,  because  in  that  contract  the  thing  is 
given  for  the  purpose  of  quieting  a  claim  and  not  for  a  price.'  .  .  . 
The  deed  in  question  excludes  and  negatives  the  idea  of  price  or  money 
paid.  Under  the  terms  of  the  power  of  attorney,  was  Richard  Kimball, 
the  agent,  authorized  to  execute  deeds  in  discharge  or  adjustment  of 
adverse  claims  preferred  by  Rebecca  De  Cordova  against  Richard  B. 
Kimball  ?*'  The  court  answered  the  question  in  the  negative.  The  same 
ruling  has  been  made  in  other  cases.  (Smith  v.  Powell,  6  Texas  Civ. 
App.,  380;  Folts  v.  Ferguson,  24  S.  W.  Rep.,  657;  Kent  v.  Cecil,  25 
S.  W.  Rep.,  715;  Morton  v.  Morris,  66  S.  W.  Rep.,  94.)  The  opinion 
in  the  last  case  was  rendered  by  this  court,  through  Associate  Justice 
Xeill,  and  the  subject  is  thoroughly  discussed. 

In  this  case  the  agent  was  authorized  *^o  bargain,  sell  and  convey, 
lease,  rent  and  confirm  to  any  person  or  persons,  and  for  any  sum  of 
money  or  other  consideration,  as  to  him  may  seem  most  to  our  advantage, 
all  tracts  or  parcels  of  land  lying  and  being  situated  in  the  county  of 
Hardin,  ...  to  receive  the  consideration  for  which  the  sale  of 
said  tracts  or  parcels  of  lands  or  town  lots  may  be  made,  and  for  the 
same  to  execute  in  our  name  proper  receipts  and  acquittances,  and  to 
make  and  execute  to  the  purchaser  or  purchasers  good  and  valid  deeds 
and  titles,  etc.*'  There  is  no  authority  granted  in  the  instrument  to 
make  deeds  in  settlement  of  claims  of  parties  to  the  land  of  the  principals, 
but  the  language  clearly  points  to  but  one  conclusion  and  that  is,  that 
the  principals  contemplated  and  intended  to  confer  no  power  except  that 
of  a  sale  and  the  collection  of  the  purchase  money. 

The  judgment  is  reversed  and  here  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 


J.  B.  Brennan  &  Son  v.  Dansby  &  Dansby. 

Decided  April  20,  1906. 

i^— TraVeliBir  Salesman— Authority — ^Evidence. 

Facts  considered,  and  held  to  warrant  the  defendants  In  assuming,  from  their 
eouTse  of  dealing  with  plaintiffs  throngh  their  salesman,  that  said  salesman  had 
fnU  authority  to  bind  plaintiffs  by  the  contract  of  sale  without  submitting  the 
Mme  to  plaintiffs  for  their  approval. 
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2.— ^Jontraoi — ^Repudiation. 

It  is  incumbent  on  a  principal  to  repudiate  promptly  a  contract  which  his 
agent  may  undertake  to  make,  but  which  is  beyond  the  scope  of  such  agent's  ap- 
parent authority. 

Appeal  from  the  County  Court  of  Brazos  County.  Tried  below  before 
Hon.  A.  G.  Board. 

Lamar  Bethea  and  J.  B.  Asti/n,  for  appellants. — ^The  verdict  and  judg- 
ment are  contrary  to  the  law  and  the  evidence.  Baker  &  Co.  v.  Kellett- 
Chatham  M.  Co.,  84  S.  W.  Bep.,  661;  Iron  City  Nat.  Bank  v.  National 
Bank,  47  S.  W.  Rep.,  635;  Nations  v.  Thomas,  25  Texas  Sup.,  224; 
Ransom  v.  Alexander,  31  Texas,  447;  Flomerflet  v.  Hume,  31  S.  W. 
Rep.,  679. 

It  was  the  duty  of  plaintiff  to  enquire  and  ascertain  the  fact  and  extent 
of  the  salesman's  authority.  Baker  &  Co.  v.  Kellett-Chatham  M.  Co., 
84  S.  W.  Rep.,  661;  Whitaker  v.  Zeihme,  61  S.  W.  Rep.,  499;  Green 
V.  Hugo,  81  Texas,  457;  Houston  &  T.  C.  Ry.  Co.  v.  Hill,  63  Texas, 
384;  Rail  v.  City  Nat.  Bank,  22  S.  W.  Rep.,  865. 

J.  8.  Ford  and  3f .  Nagle,  for  appellees. — The  principal  is  responsible 
for  the  unauthorized  acts  of  his  agent  where  the  conduct  of  the  principal 
justifies  a  party  dealing  with  the  agent  in  believing  that  such  agent  was 
acting  within  and  not  in  excess  of  the  authority  conferred  on  him. 
Strozier  v.  Gus.  Lewey  &  Co.,  3  W.  &  W.  Civ.  Cases,  sees.  129  and  131 ; 
Lillard  v.  Mitchell,  3  W.  &  W.  Civil  Cases,  sec.  457 ;  Baker  v.  Kellett, 
84  S.  W.  Rep.,  661;  Banks  v.  Everest,  35  Kan.,  687;  Potter  v.  Spring- 
field Milling  Co.,  75  Miss.,  632. 

Even  in  cases  where  the  contract  of  the  agent  is  subject  to  the  ratifica- 
tion or  rejection  of  his  principal,  the  principal  must  either  accept  or 
reject  said  contract  in  toto.  He  can  not  ratify  a  part  and  reject  the 
balance.  Henderson  v.  San  Antonio  &  Hex.  Gulf  Rv.  Co.,  17  Texas, 
560;  Thorn  v.  Dill,  56  Texas,  145. 

Evidence  of  similar  prior  contracts  made  by  agents  of  plaintiffs  with 
defendants  was  admissible  to  show  what  authority  the  defendants  were 
authorized  in  assuming  that  the  agent  in  question  possessed.  Banks  v. 
Everest,  12  Pac.  Rep.,  141. 

REESE,  Associate  Justice. — J.  B.  Brennan  &  Son  sued  Dansby  & 
Dansby  in  the  Justice  Court  upon  open  accoimt  for  flour,  sold  by  plain- 
tiffs to  defendants,  amounting  to  $154.68.  Defendants  admitted  the 
debt,  but  pleaded  as  an  offset  and  counter  claim  a  demand  against  plain- 
tiffs growing  out  of  the  breach  of  contract  for  sale  of  three  cars  of  flour 
bought  of  plaintiffs  by  defendants,  which  plaintiffs  had  failed  and  re- 
fused to  deliver ;  defendants  claiming  the  difference  between  the  market 
price  at  the  time  and  place  of  delivery  and  the  contract  price,  amounting 
to  forty  cents  per  barrel,  also  ten  cents  per  barrel  commissions  which  it 
was  alleged  plaintiffs  had  agreed  to  allow,  in  the  aggregate  $187.50. 

On  trial  in  the  Justice  Court  defendants  had  judgment  for  costs,  the 
court  adjudging  that  the  parties  were  mutually  indebted  to  each  other 
upon  the  respective  demands  pleaded  in  the  sum  of  $154.68. 
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Upon  appeal  by  plaintiffs  to  the  County  Court  the  case  was  tried 
without  a  jury  and  a  like  judgment  rendered,  from  which  plaintiffs 
appeal.    No  conclusions  of  fact  and  law  were  filed. 

The  facts  are  as  follows:  Appellants  are  merchant  millers  at  Sher- 
man, Texas,  and  appellees  are  grocery  merchants  at  Bryan,  Texas.  On 
January  12,  1903,  George  A.  Benedict,  appellants^  traveling  salesman, 
called  upon  appellees  at  their  place  of  business  in  Bryan  and  sold  them 
(for  appellants)  five  cars  of  flour  to  be  shipped  one  car  per  month,  the 
first  car  to  be  shipped  January  20.  The  contract  was  in  writing,  written 
upon  a  printed  order  blank  of  plaintiffs,  which  the  salesman  had  with 
him,  and  was  signed  by  appellees  and  Benedict  in  duplicate.  The  order 
contained  the  stipulation,  "Prices  guaranteed  against  decline,*'  which 
means  that  if  flour  went  up  it  was  not  to  affect  the  contract  price,  and 
if  prices  declined  appellees  were  to  get  the  benefit  of  the  decline. 

Upon  receipt  of  the  order  appellants  wrote  to  appellees  on  January 
14  acknowledging  receipt  and  thanking  them  for  the  order.  Nothing 
was  said  in  the  letter  about  Benedict's  authority  to  make  a  binding  sale, 
or  that  his  authority  was  limited  to  taking  orders  subject  to  appellants' 
approval,  but  the  letter  contains,  with  regard  to  the  order,  the  follow- 
ing: 

"We  notice  that  he  has  written  in  the  order  that  one  car  per  month  is 
to  be  shipped.  We  can  not  understand  why  he  has  done  this  and  believe 
that  he  has  surely  made  an  error  as  it  is  unreasonable  to  suppose  that 
▼e  can  sell  goods  five  months  in  the  future  at  today's  prices  notwith- 
standing the  advancing  tendencies  in  the  market.  We  will,  however,  be 
willing  to  allow  in  your  case  45  days  in  which  to  order  out  the  goods, 
and  in  case  that  at  the  end  of  that  time  you  had  not  ordered  out  the 
last  car  we  would  be  willing  to  grant  you  a  few  days  extension,  the  same 
as  we  did  with  the  last  contract  with  you,  but  we  could  not  afford  to 
have  it  understood  that  you  were  to  have  five  months  time  in  which  to 
order  the  goods  out." 

To  this  letter  appellees  did  not  reply,  and  in  February  ordered  the 
first  ear,  which  was  shipped  as  ordered.  On  February  23  appellants 
wrote  as  follows : 

*^e  notice  that  you  have  only  given  us  shipping  instructions  for  one 
ear  to  apply  on  your  purchase  on  January  12,  and  at  this  rate  you  will 
see  that  it  will  require  at  least  five  or  six  months  in  which  to  complete 
the  contract.  We  wish  to  be  as  reasonable  as  possible  with  you  and  you 
can  readily  see  that  we  can  not  accept  orders  for  shipment  as  far  as  5  or 
6  months  in  the  future.  And  we  will  ask  that  you  think  this  matter 
over  and  if  you  find  you  can  not  order  out  the  rest  of  these  cars  within 
a  reasonable  length  of  time  to  advise  us  what  you  think  best  to  be  done 
in  the  matter." 

On  March  11  appellees  ordered  the  second  car,  which  was  shipped  as 
ordered.  Appellants  then  refused  to  ship  the  three  remaining  cars, 
hereupon  appellees  charged  them  up  with  the  difference  between  the 
contract  price  and  the  market  price  and  remitted  the  balance  due  them 
on  account,  leaving  a  balance  due  as  claimed  by  appellants  of  $154.68. 

Appellees  had  been  buying  flour  from  appellants,  through  their  travel- 
ing salesman,  just  as  this  bill  was  bought,  for  several  years,  giving  the 
salesman  an  order  for  the  amount  and  kind  desired,  which  orders  had 
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always  been  promptly  filled.  The  course  of  dealing  was  such  as  to  lead 
appellees  to  believe  that  such  salesmen  had  full  authority  to  make  a 
binding  sale  for  appellants,  and  there  had  been  nothing  to  bring  to  ap- 
pellees' notice  or  knowledge  that  the  salesmen  with  whom  they  had 
dealt  were  not  so  authorized,  or  that  their  authority  was  limited  to  tak- 
ing orders  subject  to  the  approval  of  appellants.  While  appellees  had 
never  before  bought  a  bill  the  delivery  of  which  was  to  run  over  sixty 
days,  they  had,  at  least,  on  one  occasion  bought  a  bill  the  delivery  of 
which  was  to  extend  that  long,  but  in  which  they  were  allowed  three 
and  one-half  months  in  which  to  order  shipment;  and  they  had  several 
times  bought  under  a  contract  stipulating,  "prices  guaranteed  against 
decline'*  without  objection  on  the  part  of  appellants.  Appellees  had 
never  bought  of  Benedict  before,  but  Benedict's  authority  was  the  same 
as  that  of  other  traveling  salesmen,  so  far  as  the  evidence  shows.  He  was 
a  regular  traveling  salesman  of  appellants,  and  remained  in  their  service 
as  such  for  more  than  a  year  after  this  transaction,  and  until  a  few 
days  before  his  death. 

Members  of  appellants  firm  testified  that  Benedict  and  other  traveling 
salesmen  had  no  authority  to  make  a  binding  sale,  and  that  their  au- 
thority was  limited  to  taking  orders  subject  to  the  approval  of  appellants. 
This  evidence  was  not  contradicted. 

The  first  assignment  of  error  attacks  the  judgment  as  being  without 
evidence  to  support  it,  and  against  the  great  weight  and  preponderance 
of  the  evidence. 

Appellants  contend  that  appellees  were  bound  to  take  notice  of  the 
limitations  upon  Benedict's  authority,  and  especially  that  this  sale  was 
so  unusual  in  its  terms  and  such  a  disadvantageous  one  for  appellants, 
in  the  circumstances,  the  price  of  fiour  rising  all  the  time,  that  appellees 
were  bound  to  know  that  Benedict  was  not  authorized  to  make  such  a 
sale. 

The  only  thing  unusual  about  the  sale  was  the  long  time,  five  months, 
in  which  appellees  were  allowed  to  order  the  flour,  at  the  rate  of  one  car 
per  month.  The  ^'guarantee  against  decline"  was  not  material  in  a 
rising  market,  but  could  only  be  material  in  case  prices  went  down. 

It  is  clear  that  the  sale,  giving  appellees  so  long  a  time  to  order  the 
flour  at  the  contract  price,  which  they  had  a  right  to  do  without  the 
stipulated  guarantee  against  decline,  was  probably  an  unusual  sale; 
but  considering  the  course  of  dealing  between  appellees  and  appellants, 
through  traveling  salesmen  of  the  latter,  it  was  not  so  unusual  as  that 
it  must  have  created  suspicion  in  the  minds  of  appellees  that  Benedict 
was  not  authorized  to  make  it,  or  to  arouse  inquiry  in  their  minds  as  to 
this  fact.  Such  a  sale  was  fairly  within  the  scope  of  such  authority  as 
appellees  had  a  right  to  assume  that  Benedict  possessed.  Unquestion- 
ably they  had  a  right  to  assume  from  their  course  of  dealing  with  appel- 
lants, through  their  salesmen,  that  Benedict  had  full  authority  to  bind 
appellants  by  a  sale  of  flour,  without  submitting  the  ofl'er  of  a  purchase 
to  appellants  for  approval,  and  there  was,  we  think,  nothing  about  this 
particular  sale  to  lead  them  to  believe  or  to  suspect  that  it  was  such  a 
sale  as  Benedict  was  not  authorized  to  make. 

The  letter  of  January  14  did  not  amount  to  a  repudiation  of  the  sale, 
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or  a  distinct  denial  of  Benedict's  authority  to  make  a  sale.    Complaint 
is  made  only  of  the  length  of  time  allowed  appellees  to  move  the  flour. 

It  was  incumbent  upon  appellants  if  they  denied  Benedict's  authority 
to  make  sales,  except  subject  to  their  approval,  and  did  not  approve 
this  one,  to  so  inform  appellees  distinctly.  If  the  contract  as  written 
was  not  binding  on  them,  there  was  no  contract  at  all,  and  appellants 
should  not  have  been  content  merely  to  complain  of  the  length  of  time 
allowed,  thus  seeking  to  hold  on  to  a  part  of  it  while  protesting  against 
some  of  its  terms,  but  should  have  promptly  stated  to  appellees  that 
they  would  not  ship  the  flour  under  this  contract.  Appellees  were 
justified  in  treating  this  letter  as  a  complaint  on  the  part  of  appellants, 
and  not  a  repudiation  of  the  contract.  Nor  can  their  ordering  the  flour 
after  the  receipt  of  this  letter  be  considered  as  an  acquiescence  in  the 
new  terms  suggested  by  appellants.  Besides,  appellees  having  no  notice 
of  the  limitations  upon  Benedict's  authority,  and  appellants  having  by 
their  previous  conduct  so  acted  as  to  justify  appellees  in  believing  that 
he  had  full  authority  to  make  the  sale,  it  was  not  in  the  power  of  ap- 
pellants to  repudiate  the  contract  after  it  was  so  made,  if  they  had 
promptly  and  clearly  undertaken  to  do  so. 

The  assignment  of  error  presenting  this  question  must  be  overruled. 

Appellants  also  object  to  the  ruling  of  the  court  in  allowing  appellees 
to  testify  as  to  other  sales  made  by  salesmen  of  appellants  to  them,  which 
evidence  was  introduced  to  show  the  course  of  former  dealing  between 
the  parties. 

These  sales,  while  not  in  all  their  particular  terms  identical  with  the 
sale  in  question,  were  of  the  same  general  character  and  certainly 
the  evidence  was  admissible  to  show  the  course  of  dealing  between  the 
parties,  and  that  from  this  appellees  had  a  right  to  assume  that  Benedict 
had  authority  to  bind  appellants  by  a  sale  and  that  his  authority  was  not 
limited,  as  contended  by  appellants,  to  taking  orders  subject  to  their 
approval. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflSrmed. 

Affirmed. 


H.  W.  Long  v.  E.  A.  Patton  et  al. 

Decided  April  20,  1906. 

1^ — Bndoner — ^Extension  of  Time — ^Release. 

At  the  request  of  the  holder  of  a  note,  an  endorser  thereof  agreed  that  the 
time  of  payment  might  be  extended  in  consideration,  and  upon  the  undertaking 
of  said  holder  returning  to  the  possession  of  the  maker  certain  property  mort- 
gaged to  secure  the  payment  of  said  note.  The  note  was  extended,  but  the  prop- 
erty was  never  returned,  as  stipulated  by  the  endorser.  Held,  the  endorser  was 
thereby  released. 

2. — ^Endorser — Belease. 

The  release  of  the  maker  of  a  note  releases  the  endorser  also. 

S. — ^iBinmptlon  of  Note — Principal  and  Surety. 

When  the  purchaser  of  mortgaged  property,  as  a  part  of  the  consideration 
therefor,  assumes  the  payment  of  the  mortgage  note,  he  becomes  primarily  liable 
therefor,  and  the  maker  of  the  note  occupies  the  position  of  a  surety. 
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4. — Same— Extension  of  Time — ^Release  of  Xaker. 

If  the  holder  of  the  note  extends  the  time  of  payment  at  the  request  of  the 
party  who  has  assumed  its  payment,  the  maker  is  thereby  released. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

Stanley  Thompson,  for  plaintiflE  in  error. — If  the  agreement  made  by 
Long  was^  as  claimed  by  Smothers^  that  Long  would  get  possession  of 
the  cattle  in  question  from  Cowan,  and  deliver  them  over  to  Patton, 
then  it  was  a  mere  promise  to  do  something  in  the  future,  and  is  no 
legal  grounds  for  the  rescission  of  the  agreement  made  by  Smothers  to 
extend  the  notes.  Chicago,  T.  &  M.  C.  Ey.  v.  Titterington,  84  Texas, 
218;  Mayer  v.  Swift,  73  Texas,  367. 

There  being  no  evidence  to  justify  it,  and  no  finding  of  the  court  that 
Smothers,  was  damaged  by  the  failure  of  Long  to  carry  out  the  alleged 
agreement  to  get  the  cattle  back  from  Cowan  and  put  them  back  into  the 
possession  of  Patton,  the  failure  of  Long  to  carry  out  such  agreement 
can  not  be  made  the  basis  of  a  claim  to  rescind  the  agreement  of  Smothers 
to  the  extension  of  the  time  for  payment  of  the  notes.  Bremond  v. 
McLean,  45  Texas,  17;  Lemmon  v.  Hanley,  28  Texas,  220. 

Long's  taking  the  mortgage  of  October  27  and  releasing  the  same,  if 
he  did  release  it,  did  not  release  the  indorsers,  because  it  Idft  them  in  no 
worse  condition  than  they  were  at  the  time  of  their  indorsement.  Tooke 
V.  Taylor,  31  Texas,  1. 

Cobb  &  Campbell  and  A.  E.  Amerman,  for  defendants  in  error 
Smothers  and  Patton. — If,  at  the  time  Long  made  the  agreement  with 
Smothers,  that  he  could  and  would  secure  the  cattle  from  Cowan  and 
return  them  into  the  possession  of  Patton,  he.  Long,  knew  that  he  could 
not  carry  out  the  said  agreement,  and  had  no  intention  of  carrying  out 
the  same,  at  the  time  he  made  it,  and  made  the  same  with  the  design  to 
deceive  Smothers,  then  this  would  constitute  such  a  fraud  against 
Smothers  as  would  entitle  him  to  a  rescission  of  the  agreement  to  extend 
the  notes.    Chicago,  T.  &  M.  C.  Ry.  v.  Titterington,  84  Texas,  218. 

The  conclusion  of  law  that  by  the  release  of  Patton,  the  maker  of 
the  note,  all  endorsers  were  released  is  supported  by  the  evidence,  be- 
cause it  is  shown  that  Cowan  had  assumed  the  payment  of  the  notes, 
and  that  Long  had  released  Cowan  from  liability  on  the  notes,  which  in 
effect,  released  Patton  and  Smothers.  Hall  v.  Johnston,  24  S.  W.  Rep., 
861;  Union  Stove  &  Machine  Works  v.  Caawell  (Kan.),  16  Law  Rep. 
Ann.,  85;  Colgrove  v.  Talhnan,  67  K  Y.,  "95;  Norton  on  Bills  and 
Notes,  sees.  120  and  121. 

REESE,  Associate  Justice. — ^This  is  a  suit  instituted  by  H.  W. 
Long  against  E.  A.  Patton,  as  maker,  and  the  Chas.  R.  Munger  Invest- 
ment Company  and  D.  D.  Smothers,  endorsers,  on  two  notes  for  $206.32 
each,  and  against  E.  A.  Patton,  as  maker,  and  Chas.  R.  Munger  Invest- 
ment Company,  as  endorsers,  on  one  note  for  $100,  all  of  which  notes 
were  secured  by  chattel  mortgages  on  cattle  which  are  sought  to  be  fore- 
closed. T.  M.  Cowan  was  also  made  defendant  upon  an  allegation  that 
he  had  possession  of  some  of  the  cattle. 
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Patton  answered  by  general  demurrer  and  general  denial  and  pleaded 
specially  that  after  the  execution  of  the  notes  by  him,  he,  with  the 
biowledge  and  consent  of  all  parties  concerned,  sold  and  delivered  to 
T.  M.  Cowan  the  cattle  described  in  the  chattel  mortgages  referred  to 
(excepting  two  head),  and  that  as  one  of  the  considerations  of  such  sale 
Cowan  assumed  the  payment  of  the  several  notes  sued  on.  That  plain- 
tiff had  knowledge  of  said  sale  and  agreement  and  consented  and 
acquiesced  therein,  and  that  afterwards,  about  October  27,  1903,  plain- 
tiff, in  consideration  of  the  sum  of  $25  to  him  paid  by  Cowan  and  with- 
out the  knowledge  and  consent  of,  and  without  any  consideration  to  him, 
said  Patton,  agreed  to  and  did  extend  to  Cowan  the  time  for  the  pay- 
ment of  all  of  said  notes  beyond  the  date  of  their  maturity,  by  reason 
whereof  he,  Patton,  was  released  therefrom.  It  is  further  averred  that 
afterwards  plaintiff,  for  a  consideration,  agreed  to  and  did  release  and 
discharge  Cowan  from  the  obligation  assumed  by  him  to  pay  said  notes. 

Defendant  Patton  further  alleged  that  the  cattle  covered  by  the 
chattel  mortgages  were,  in  value,  ample  security  for  said  notes,  and  that 
through  the  fraud  and  connivance  of  plaintiff  they  were  all  delivered 
into  the  hands  of  plaintiff  and  other  persons,  at  the  request  of  plaintiff, 
some  of  the  cattle  having  been  in  the  meantime  sold  by  Cowan  with  the 
consent  of  plaintiff,  and  that  thereby  the  security  was  dissipated  and 
depreciated.  It  is  alleged  that  the  effect  of  the  acts  aforesaid  was  to 
release  and  discharge  defendant  Patton  from  liability  upon  the  notes. 

Defendant  Smothers  answered  also  by  general  demurrer  and  general 
denial  and  specially  pleaded,  in  substance,  that  after  the  transfer  and 
endorsement  by  him  of  the  two  notes  referred  to  in  plaintiff's  petition, 
it  having  come  to  his  knowledge  that  the  cattle  described  in  the  mort- 
gages given  to  secure  the  same,  were,  with  the  consent  of  plaintiff  and 
C.  R.  Munger  Investment  Company,  to  whom  he  had  endorsed  the  notes 
and  who  had  in  turn  endorsed  the  same  to  plaintiff,  being  rapidly  dis- 
posed of  to  other  parties  in  fraud  of  the  rights  of  defendant,  he,  when 
said  notes  were  about  due,  demanded  of  plaintiff  that  he  at  once  enforce 
collection  of  the  same.  That  thereupon  plaintiff,  the  Munger  Invest- 
ment Company  and  E.  A.  Patton  requested  and  importuned  defendant  to 
agree  to  extend  the  time  of  payment  for  thirty  days,  which  he  at  first 
reused  to  do,  but  that  he  did  later  agree  that  such  extension  should  be 
granted  upon  condition  that  plaintiff  would  at  once  get  possession  of  all 
of  said  cattle  and  deliver  the  same  to  said  Patton,  the  reason  for  such 
stipulation  being  that  Patton  resided  near  defendant  and  defendant 
could  have  personal  supervision  of  the  cattle  if  in  Patton's  possession. 
It  is  averred  that  plaintiff,  Patton  and  C.  E.  Munger  falsely  represented 
to  defendant  at  the  time,  that  the  cattle  could  be  returned  to  Patton,  by 
which  defendant  was  misled  and  induced  to  agree  to  the  extension  of  the 
notes.  It  is  alleged  that,  in  fact,  all  of  said  cattle  had  been  disposed  of 
by  Patton  with  the  consent  of  plaintiff  and  the  Munger  Investment 
Company  to  Cowan,  who  had  bought  the  same  from  Patton,  and  they 
could  not  be  returned  to  Patton  as  agreed,  and  were  not  in  fact  so  re- 
turned to  him,  but  that  on  the  contrary,  the  parties  conspired  together 
to  dispose  of  the  cattle  so  that  they  could  not  be  reached  for  the  purpose 
of  realizing  the  amount  of  said  notes  from  a  sale  of  them.  It  is  charged 
that  Munger  bought  some  of  the  cattle  and  that  plaintiff  disposed  of 
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others  at  greatly  less  than  the  then  market  value,  the  result  of  which 
was  that  the  sJecurity  for  the  notes  was  dissipated  in  the  belief,  on  the 
part  of  plaintiflE,  that  he  could  hold  defendant  upon  his  endorsement. 

The  facts  with  regard  to  the  sale  by  Patton  to  Cowan  with  plaintiff^s 
consent,  the  assumption  by  Cowan  of  the  notes  sued  on,  and  the  ex- 
tension of  the  notes,  for  $25  cash  paid  to  plaintiff  by  Cowan,  aud  the 
subsequent  release  of  Cowan,  who  is  alleged  to  have  been  amply  able  to 
pay  the  notes,  upon  the  delivery  of  the  cattle  by  Cowan  to  plaintiff, 
were  also  pleaded. 

The  Hunger  Investment  Company  by  its  answer  denied  generally  the 
allegations  of  the  petition,  but  admitted  the  endorsement  of  the  notes  to 
plaintiff,  and  prayed  if  payment  be  recovered  against  it,  that  it  have 
judgment  over  against  Patton  and  Smothers. 

Cowan  answered  that  he  had  none  of  the  cattle  as  alleged,  but  that 
he  had  turned  over  to  plaintiff  all  of  the  cattle  secured  by  him. 

ITpon  trial  before  the  court  without  a  jury  judgment  was  rendered 
for  all  of  the  defendants,  and  the  plaintiff  appeals.  No  brief  has  been 
filed  for  the  Hunger  Investment  Company  or  Cowan. 

The  court  filed  conclusions  of  fact,  which  are  sufficiently  supported 
by  the  evidence  and  are  here  adopted.  From  such  findings  the  following 
condensed  statement  of  the  facts  is  made: 

The  notes  were  executed  by  Patton  and  endorsed  by  the  Hunger  In- 
vestment Company,  and  by  the  said  company  and  Smothers,  and  secured 
by  the  chattel  mortgages  on  cattle,  substantially  as  alleged  in  plaintiff's 
petition. 

On  October  23,  1903,  one  of  the  notes  for  $206.32  being  due,  and  the 
other  about  to  become  due,  plaintiffs  Long,  Smothers  and  C.  B.  Hunger 
made  some  kind  of  an  agreement  by  endorsing  upon  the  back  of  each  of 
said  notes  the  following  statement :  "October  23,  1903.  I  hereby  agree 
to  the  extension  of  the  within  note  for  30  days  from  date  hereof,"  signed 
by  D.  D.  Smothers  and  Chas.  R.  Hunger.  The  notes  not  being  paid  at 
.  the  end  of  the  thirty  days  this  suit  was  brought. 

At  the  time  the  agreement  was  made  for  the  extension  of  the  notes, 
the  cattle  had  been  sold  by  E.  A.  Patton,  the  maker  of  the  notes,  to  T. 
H.  Cowan,  who  as  part  of  the  consideration  therefor  assumed  the  pay- 
ment of  all  of  said  notes. 

On  the  23d  of  October,  when  Smothers  and  C.  R.  Hunger  (who  was 
in  fact  the  Hunger  Investment  Company)  signed  the  agreement  for  the 
extension  of  the  notes,  the  cattle  were  amply  suflicient,  in  value,  to  pay 
the  notes,  and  Smothers  informed  Long  of  this  fact,  and  told  him  that 
he  would  not  stand  for  the  debt  any  longer  unless  the  cattle  were  put 
back  in  Patton's  possession  so  that  they  would  be  where  Smothers  could 
look  after  them,  and  Smothers  refused  to  agree  to  the  extension  of  the 
notes,  as  endorser  thereof,  unless  this  was  done.  Long  agreed  to  do  this. 
But  for  this  agreement  Smothers  would  not  have  agreed  to  the  ex- 
tension. This  was  never  done,  nor  did  Long  ever  take  possession  of  the 
cattle. 

On  October  27,  1903,  in  consideration  of  $25  paid  him  by  Cowan, 
Long  extended  the  payment  of  the  notes  until  November  22,  1903. 
This  extension  was  granted  to  Cowan,  who  had  assumed  the  payment  of 
the  notes  when  he  bought  the  cattle  from  Patton.    Cowan  gave  a  mort- 
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gage  on  the  cattle  to  secure  the  payment  of  his  note  for  $25  paid  to 
Long,  and  in  this  mortgage  it  is  stated  that  it  is  also  given  as  additional 
secnrit}'  for  the  three  notes  sued  on,  the  payment  of  which  had  been 
assumed  by  him. 

With  r^ard  to  the  release  by  Long  of  Patton,  the  findings  of  fact 
of  the  trial  court  are  very  obscure  and  confusing.  Ijooking,  however,  to 
the  conclusion  of  law,  in  which  are  mingled  what  are  properly  con- 
clusions of  fact,  we  find  the  following  facts,  which  are  supported  by  the 
evidence,  that  is  to  say.  Long  accepted  the  condition  arising  out  of  the 
fact  that  Cowan  had  assumed  to  Patton  the  payment  of  the  notes,  and, 
after  having  first  agreed  with  Cowan  to  extend  the  time  of  the  payment 
of  the  notes ;  after  having  obtained  the  consent  of  Smothers  and  Munger 
under  the  circumstances  as  before  recited;  after  the  notes  became  due 
upon  the  expiration  of  the  extension,  took  possession  of  some  of  the 
cattle  and  sold  them  and  released  Cowan  from  all  liability  upon  the  notes. 

The  first,  second  and  third  assignments  of  error  attack  certain  findings 
of  fact  by  the  trial  court,  as  not  being  supported  by  the  evidence.  The 
findings  so  complained  of  are,  we  think,  fairly  deducible  from  the  evi- 
dence, taken  as  a  whole.  The  testimony  in  support  of  the  finding  that 
Long  had  released  Cowan  is  very  meagre  and  not  at  all  satisfactory  to 
our  minds,  but  we  can  not  say  that  it  is  without  evidence  to  support  it, 
which  is  the  only  ground  upon  which  it  is  attacked. 

The  fourth  assignment  refers  to  what  is  called  a  finding  of  fact  of  the 
trial  court  which,  in  fact,  is  not  such  a  finding  at  all,  but  merely  a  dis- 
cussion of  the  evidence  in  no  way  material  to  the  decision  of  the  case. 

Other  assignments  of  error  are  addressed  to  the  conclusions  of  law  of 
the  trial  court  and  may  be  disposed  of  without  further  reference  to  each 
assignment  separately. 

Whether  the  extension  of  the  two  notes  upon  which  Smothers  was  en- 
dorser had  been  given  to  Patton,  the  maker,  or  to  Cowan,  who  had 
assumed  payment  thereof,  the  agreement  of  Smothers  to  such  extension 
was  expressly  conditioned  that  the  cattle  should  be  placed  back  in  the 
possession  of  Patton.  Smothers  did  not  extend  the  time  of  payment  of 
the  notes.  It  was  not  in  his  power  to  do  so.  The  legal  effect  and  the 
clear  intention  of  the  agreement  endorsed  on  the  notes  and  signed  by 
himself  and  Munger,  coupled  with  the  condition  upon  which  it  was  made, 
was  that  he  thereby  agreed  that  Long,  the  holder  of  the  notes,  might 
grant  such  extension,  provided  the  cattle  were  disposed  of  as  required  by 
him,  which  Long  agreed  should  be  done.  Any  extension  granted  to 
Cowan  without  a  compliance  with  this  condition  was  without  the  con- 
gent  of  Smothers  and  released  him  from  liability.  If  the  promise  or 
agreement  of  Long,  with  regard  to  the  cattle,  be  taken  as  the  sole  con- 
sideration for  Smothers*  agreement  to  an  extension  of  the  notes,  the 
failure  of  Long  to  carry  out  this  agreement  would  amount  to  a  failure 
of  consideration  for  Smothers*  agreement. 

This  is  not  a  suit  by  Smothers  to  rescind  the  agreement,  but,  in  legal 
effect,  a  suit  by  Long  to  enforce  it,  and  the  distinction  between  a  false 
promise  and  a  false  representation  of  an  existing  fact  does  not  apply 
as  in  the  cases  of  Chicago,  T.  &  M.  C.  By.  v.  Titterington,  84  Texas, 
218,  and  Mayer  v.  Swift,  73  Texas,  367,  cited  by  appellant. 
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Independent  of  this,  however,  the  release  of  Patton,  the  maker  of 
the  note,  also  operated  a  release  of  Smothers  as  endorser. 

The  trial  court  found,  which  finding  we  have  approved,  that  Patton 
had  sold  the  cattle  to  Cowan  and  that  as  one  of  the  considerations  of 
such  sale  Cowan  assumed  the  pa3rment  of  all  of  the  notes  here  sued 
upon,  which  were  secured  by  mortgages  on  the  cattle.  This  made  Cowan 
primarily  liable  for  the  payment  of  the  notes  and  established  the  relation 
of  principal  and  surety  as  between  himself  and  Patton,  the  maker. 

The  trial  court  also  found,  which  finding  we  have  approved,  that 
Long  had  released  Cowan  from  this  liability.  The  evidence  tends  to 
show  that  Long  accepted  or  acquiesced  in  this  new  relationship  of 
principal  and  surety  between  Cowan  and  Patton  growing  out  of  the 
assumption  of  the  notes  by  Cowan,  as  is  shown  by  his  demanding  and 
accepting  from  Cowan  $25,  and  in  consideration  thereof  granting  to 
Cowan  an  extension  of  the  time  of  payment  of  the  notes.  Long  seems 
to  have  really  dealt  with  Cowan  and  not  Patton  as  the  person  primarily 
liable  on  the  notes,  and  to  have  understood  that  the  extension,  to  which 
it  is  claimed  Smothers  and  Mimger  agreed,  was  to  Cowan  and  not  to 
Patton. 

There  seems  to  be  some  conflict  in  the  authorities  as  to  whether  an 
extension  of  the  time  of  payment  to  a  person  who,  by  agreement  with  the 
maker  of  a  debt,  for  sufficient  consideration,  has  assumed  the  payment 
thereof,  will  release  such  original  debtor.  The  question  was  decided  in 
the  affirmative  by  the  Court  of  Civil  Appeals  of  the  Third  District  in 
Hall  V.  Johnston,  24  S.  W.  Bep.,  861,  Chief  Justice  Fisher  dissenting. 
It  was  held  by  this  court  in  Zapalac  v.  Zapp,  54  S.  W.  Bep.,  938,  that 
where  the  holder  of  a  note,  after  having  received  information  that  one 
of  the  apparent  joint  makers  of  the  note  was,  in  fact,  only  a  surety, 
extends  the  time  of  payment  thereof  without  the  consent  of  such  surety, 
the  surety  is  thereby  released,  though  the  holder  did  not  know  that  the 
surety  was  not  a  joint  maker  at  the  time  he  took  the  note.  It  would 
logically  follow  from  this  that  the  holder  of  a  debt  is  bound  to  recognize 
the  relationship  of  principal  and  surety,  inter  sese,  of  persons  bound  for 
the  debt,  if  he  knows  of  such  relationship  at  the  time  the  extension  of 
time  of  the  payment  of  the  debt  is  granted  or  such  principal  released. 

In  the  present  case  Long  not  only  knew  of  the  primary  obligation  of 
Cowan  to  pay  the  debt,  making  him  the  principal  not  only  as  to  the 
maker  but  also  as  to  the  endorsers,  but  undertook  to  deal  with  him-  as 
such.  Cowan's  liability  to  him  at  all  rested  solely  upon  his  assumption 
of  the  debt  by  agreement  with  Patton,  and  the  effect  of  this  was  to  make 
him  the  principal  debtor.  We  think  that  by  the  release  of  Cowan  he 
hereby  released  Patton,  the  maker  of  the  notes,  from  liability.  In  addi- 
tion to  authorities  cited  in  the  majority  opinion  in  Hall  v.  Johnston, 
supra,  we  refer  to  22  Am.  and  Eng.  Ency.  of  Law  (2d.  ed),  p.  433, 
and  authorities  collected  in  note;  also  Union  Stove  &  Machine  Works 
V.  Caswell,  16  Law  Rep.  Ann.,  85. 

It  also  appears  that  the  extension  of  time  granted  to  Cowan  by  Ix)ng 
was  without  the  knowledge  or  consent  of  Patton,  which  furnishes  an 
additional  ground  for  the  release  of  Patton. 

We  have  concluded  in  a  former  part  of  this  opinion  that  the  extension 
of  time  granted  to  Cowan  released  the  endorsers.    The  release  of  Cowan 
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also  had  this  effect,  and  if  there  should  be  any  doubt  upon  this  {K)int, 
the  release  of  Patton,  the  maker  of  the  notes,  either  upon  the  ground 
of  the  extension  of  time,  or  the  release  of  Cowan,  operated  of  itself  to 
rdease  Smothers  and  Hunger. 

Hunger  (or  the  Munger  Investment  Company)  did  not  seek  by  his 
pleadings  to  avail  himself  of  this  release  and  discharge,  but  there  is  no 
assignment  of  error  upon  this  point  and  in  the  absence  of  such  assign- 
ment the  point  can  not  be  considered. 

This  disposes  of  all  the  questions  raised  by  the  assignments  of  error. 
We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Affirmed. 


W.  P.  Blake  v.  M.  W.  Lovtry. 

Decided  April  21,  1906. 

tr-Onmditional  Bale. 

When  property  is  conveyed  by  one  person  to  another  under  an  agreement 
for  a  reconveyance  upon  the  payment  of  a  specified  sum  at  some  future  time, 
sueh  conveyance  will  be  held  as  a  conditional  sale,  provided  it  clearly  appears 
that  the  right  to  repurchase  is  optional  with  the  vendor,  and  the  relation  of 
debtor  and  creditor  does  not  exist  between  the  parties  as  to  the  agreed  consid- 
emtioi  for  such  reconveyance.  If  the  consideration  for  the  conveyance  is  a  pre- 
odsting  debt  it  must  clearly  appear  that  the  debt  is  extinguished,  otherwise  the 
conveyance  will  be  held  a  mortgage  and  not  a  conditional  sale. 

1— Written  Instrnment — ^Parol  Evidence  to  Vary. 

Defmdant,  at  the  time  the  conveyance  was  executed  to  him  for  the  land  in 
controversy,  gave  to  plaintiff  the  following  writing:  "This  is  to  certify  that 
James  Roland  this  day  conveyed  to  me  a  tract  of  one  acre  of  land,  and  when  W. 
P.  Blake  pays  me  $28.20  and  interest,  and  costs  of  new  transfer,  I  agree  to  re- 
coDvey  said  acre  of  land  to  W.  P.  Blake  on  demand."  Held,  in  the  absence  of 
mistake  or  fraud,  parol  evidence  was  not  admissible  to  show  that  defendant  held 
said  land  as  security  for  other  indebtedness  due  him  by  plaintiff  than  that  named 
in  said  writing. 

1— XoBcstead — ^Xortgage  of. 

One  vfho  had  been  divorced  from  his  wife  may  mortgage  the  homestead. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  A.  T.  Watts. 

F,  J.  dk  R.  C.  Duff  and  A.  L.  Davis,  for  appellant. — When  parties  have 
reduced  the  contract  or  agreement  between  them  to  writing,  and  the 
writing  on  its  face  appears  to  be  complete,  evidence  of  contemporaneous 
parol  agreements  will  not  be  heard  to  add  to,  take  from  or  vary  the 
writing,  and  the  fact  that  the  written  agreement  is  in  the  form  of  a  re- 
ceipt does  not  affect  the  rule  if  it  also  embraces  by  its  terms  a  contract. 
Lanes  v.  Squyres,  45  Texas,  382-7;  Building  &  Loan  Assn.  v.  Hamm, 
36  S.  W.  Rep.,  313;  Self  v.  King,  28  Texas,  552;  Belcher  v.  MulhalK 
5:  Texas,  17-19:  Willis  v.  Byars,  21  S.  W.  Bep.,  320. 

A  mortgage  on  land  can  not  be  created  by  parol,  nor  can  an  existing 
mortgage  be  extended  to  secure  debts  which  it  was  not  originally  inade 
to  secure.  Castro  v.  lilies,  13  Texas,  233;  Wynne  v.  Plannegan,  25 
Vol.  XLIII.  Civil--2. 
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Texas,  778;  Boehl  v.  Wadgymar,  54  Texas,  589;  Johnson  v.  Portwood, 
89  Texas,  248;  Williams  v.  Hills,  19  How.,  60  U.  S.,  570;  Curies  Heirs 
V.  Eddy,  24  Mo.,  117;  Irwin  v.  Hubbard  (Ind.),  19  Am.  Bep.,  682; 
Brown  on  Statute  of  Frauds,  sec.  267. 

Whether  a  transaction  is  a  conditional  sale  or  a  mortgage,  is  a  question 
of  law  to  be  determined  from  the  real  nature  of  the  transaction,  and  is 
not  affected  by  what  the  parties  may  choose  to  call  it,  and  in  doubtful 
cases  the  transaction  will  be  construed  as  a  mortgage  rather  than  as  a 
conditional  sale.  Euffier  v.  Womack,  30  Texas,  332-340;  Alstin  v. 
Cundifl,  52  Texas,  453^62 ;  DeBruhl  v.  Mass,  54  Texas,  464-472 ;  Cal- 
houn V.  Lumkin,  60  Texas,  185-188;  McCamant  v.  Roberts,  80  Texas, 
316-322;  Hart  v.  Eppstein,  71  Texas,  762-756;  6  Am.  and  Eng.  Ency. 
of  Law,  443. 

The  defendant  having  acquired  a  certain  tract  of  land  and  holding 
same  under  a  written  contract  between  himself  and  plaintiff,  and  said 
tract  having  been  exchanged  by  consent  of  both  plaintiff  and  defendant 
for  the  land  in  controversy,  defendant  holds  the  land  in  controversy 
under  the  terdis  of  the  contract  under  which  he  held  the  original  tract. 
Sayles'  Civ.  Stats.,  art.  2543,  subdiv.  4. 

Defendant  having  failed  to  establish  title  to  the  property  sequestered, 
was  liable  for  all  actual  damages  sustained  by  plaintiff  by  reason  of  the 
sequestration,  and  if  defendant  knew  at  the  time  of  suing  out  the  writ 
that  he  had  no  title,  he  was  also  liable  for  exemplary  damages.  Simp- 
son V.  Lee,  34  S.  W.  Rep.,  1053. 

Plaintiff  having  clearly  proven  that  when  the  writ  of  sequestration 
was  issued,  defendant  had  not  title  to  the  land  in  controversy,  and 
having  introduced  sufficient  evidence  and  proven  his  damages,  he  was 
entitled  to  judgment  therefor.  Wilkinson  v.  Stanley,  43  S.  W.  Rep., 
609;  Simpson  v.  Lee,  34  S.  W.  Rep.,  1053. 

No  briefs  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  is  an  action  of  trespass  to 
try  title  and  for  the  recovery  of  actual  and  exemplary  damages  for  the 
alleged  wrongful  suing  out  and  levy  of  a  writ  of  sequestration,  brought 
by  appellant  against  the  appellee. 

The  property  involved  in  the  suit  is  a  part  of  a  ten  acre  tract  out  of 
the  Absalom  Williams  survey  in  Jefferson  County,  and  is  described  in 
the  petition  as  a  lot  or  parcel  of  land  124  x  700  feet  off  the  west  end  of 
said  ten  acre  tract  and  a  roadway  14  feet  wide  along  the  east  side  of  said 
lot. 

In  addition  to  the  usual  allegations  of  a  petition  in  trespass  to  try 
title  plaintiff  alleged,  in  substance,  that  prior  to  the  14th  day  of  May 
he  purchased  by  verbal  sale  from  James  Roland  a  tract  of  one  acre  of 
land  out  of  said  ten  acre  tract  for  a  consideration  of  $110,  and  that 
immediately  after  his  purchase  he  went  into  possession  of  said  land  and 
made  permanent  and  valuable  improvements  thereon;  that  on  the  date 
last  named  he  owed  Roland  a  balance  of  $28.20  of  the  purchase  money 
for  said  land,  and  not  having  the  money  to  pay  same  he  borrowed  that 
amoimt  from  the  defendant  and  agreed  that  Roland  should  convey  the 
land  to  defendant  and  that  he  should  hold  same  until  plaintiff  could 
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repay  him  the  amount  so  borrowed ;  that  in  pursuance  of  this  agreement 
the  iand  was  conveyed  by  Boland  to  defendant  and  the  latter  executed 
and  delivered  to  plaintiff  the  following  instrument  evidencing  the  terms 
of  the  agreement  between  them : 

^T'his  is  to  certify  that  James  Roland  this  day  conveyed  to  me  a  tract 
of  one  acre  of  land,  and  when  W.  P.  Blake  pays  me  $28.20  and  interest 
and  costs  of  new  transfer,  I  agree  to  reconvey  said  acre  of  land  to  W.  P. 
Blake  on  demand/' 

That  thereafter,  in  June,  1901,  plaintiff  paid  the  sum  borrowed,  to- 
gether with  defendant's  fee  for  preparing  the  deed  from  Holand,  and 
obtained  from  defendant  the  following  receipt: 

"Beaumont,  Texas,  June  — ,  1901. 
''Received  of  W.  P.  Blake,  thirty  and  fifty  one  hundredths  dollars 
($30.50) ;  $28.20  for  money  loaned  on  deed ;  $2.50  for  drawing  deed 
to  Clark«>n. 

M.  W.  Lowry.*' 

That  on  two  occasions  prior  to  March  3,  1903,  plaintiff  sold  portions 
of  said  one  acre  tract,  and  in  each  of  said  sales  plaintiff  and  his  vendee 
employed  defendant  to  prepare  the  deed  of  conveyance  and  paid  his 
diarges  therefor;  that  on  March  3,  1903,  plaintiff  agreed  with  W.  B. 
Lewis  to  trade  him  the  balance  of  said  one  acre  tract  for  the  land  in 
controversy  in  this  suit,  and  he  and  said  Lewis  employed  defendant  to 
prepare  the  necessary  conveyances  between  them:  that  in  accordance 
with  this  agreement  defendant  on  said  date  conveyed  to  Lewis  the  re- 
mainder of  said  one  acre  tract  and  took  a  deed  to  himself  from  Lewis  to 
the  land  in  controversy;  that  immediately  after  the  exchange  of  said 
deeds  plaintiff  took  possession  of  the  property  in  controversy  and  he  and 
his  wife  continued  to  occupy  it  as  their  homestead  until  dispossessed 
raider  a  writ  of  sequestration  sued  out  by  defendant ;  that  plaintiff  was 
not  present  when  said  deeds  of  exchange  were  executed  and  delivered  and 
supposed  that  the  deed  from  Lewis  had  been  made  to  him  and  did  not 
learn  otherwise  until  shortly  before  the  filing  of  this  suit;  the  plaintiff 
had  often  requested  defendant  to  reconvey  his  land  to  him  prior  to  the 
time  that  the  exchange  was  made  with  Lewis,  "but  defendant  would  al- 
wm  interpose  some  excuse  telling  him  that  he  would  attend  to  it  soon, 
but  did  not  do  so ;  that  after  said  exchange  of  land  and  shortly  prior  to 
the  filing  of  this  action,  after  the  information  had  come  to  him  that 
Eomething  was  wrong  with  his  title,  plaintiff  renewed  his  said  demand 
and  defendant  put  him  off  as  before,  but  defendant  never  in  any  manner, 
nor  at  any  time  whatever  claimed  title  to  said  land,  or  to  have  any  lien 
npon  it  until  after  this  action  was  filed,  disclosing  the  fact  for  the  first 
tune  in  his  answer  herein ;  that  plaintiff  is  a  colored  man  and  uneducated, 
being  scarcely  Me  to  read  and  write,  and  during  all  the  said  time  and 
almost  up  to  the  time  of  filing  this  action  defendant  was  plaintiff's 
attorney  and  counsel  and  occupied  a  position  of  trust  toward  plaintiff; 
and  that  plaintiff  in  all  of  his  business  transactions  relied  upon  the  advice 
and  counsel  of  defendant  as  his  attorney,  and  that  in  all  the  transactions 
herein  set  out  plaintiff  acted  on  the  advice  and  counsel  of  said  defendant 
and  placed  the  fullest  confidence  and  trust  in  him  as  his  attorney.'^ 
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These  allegations  are  followed  by  a  cross  bill  alleging  the  wrongful 
and  malicious  suing  out  and  levy  by  defendant  of  a  writ  of  sequestratioD 
under  which  plaintiff  was  dispossessed  of  said  property.  The  prayer  of 
the  petition  is  for  recovery  of  the  title  and  possession  of  the  property, 
the  removal  of  the  cloud  upon  plaintiflE^s  title  cast  by  defendant's  claim, 
and  for  actual  and  exemplary  damages  caused  by  the  sequestration 
proceedings. 

The  defendant  answered  by  general  demurrer  and  plea  of  not  guilty 
and  by  special  pleas  in  which  it  is  averred,  in  substance,  that  at  the  time 
the  one  acre  tract  of  land  purchased  by  plaintiff  from  James  Boland 
was  conveyed  to  defendant  plaintiff  was  indebted  to  him  for  legal 
services  in  the  sum  of  $50,  and  it  was  agreed  by  the  plaintiff  that  the 
deed  to  said  land  from  Soland  should  be  made  to  defendant  and  it  should 
remain  the  property  of  defendant  to  secure  the  payment  of  said  $60, 
the  $28.20  paid  by  defendant  to  Boland,  and  such  other  sums  of  money 
as  defendant  should  advance  to  plaintiff  from  time  to  time,  defendant 
agreeing  to  reconvey  the  land  to  plaintiff  upon  his  payment  of  the -in- 
debtedness aforesaid;  that  in  pursuance  of  said  agreement  defendant 
advanced  to  plaintiff  at  different  times  various  sums  of  money  aggre- 
gating the  sum  of  $811.70,  as  shown  upon  an  exhibit  attached  to  de- 
fendant's answer.  This  exhibit  shows  that  the  account  has  been  credited 
with  various  amounts  paid  by  plaintiff  in  cash  and  in  labor,  the  balance 
claimed  to  be  due  by  defendant  being  $464.10.  The  answer  further 
avers : 

"That  on  the  third'  day  of  March,  1903,  with  the  consent  and  agree- 
ment of  plaintiff,  defendant  exchanged  or  traded  said  tract  of  land  for 
the  tract  of  land  sued  for  herein,  and  it  was  understood  and  agreed 
between  plaintiff  and  defendant  that  said  tract  of  land  should  be  deeded 
to  defendant  and  should  be  the  property  of  defendant  and  remain  his 
property  to  secure  each  of  said  amounts  contained  and  shown  by  exhibit 
"A"  hereto  attached,  until  such  time  as  plaintiff  might  purchase  said 
land  from  defendant  by  paying  to  defendant  all  of  said  sums  and  ad- 
vances in  full. 

"Defendant  shows  that  after  he  obtained  title  to  the  land  in  con- 
troversy he  permitted  plaintiff  to  enter  on  and  occupy  said  land  as  his 
tenant,  and  that  many  of  the  items  as  shown  by  exhibit  'A'  hereto 
attached,  consisted  of  material  which  defendant  furnished  to  plaintiff 
and  plaintiff  used  in  constructing  a  house  and  other  improvements  on 
said  property,  and  that  plaintiff  continued  to  occupy  said  land  as  de- 
fendant's tenant  at  will  up  to  the  time  plaintiff  instituted  this  suit. 

"Therefore  defendant  shows  that  he  is  the  legal  and  equitable  owner 
of  said  land,  and  that  plaintiff  has  no  right  in  said  property  except  to 
purchase  same  from  defendant  by  paying  to  defendant  in  full  all  of 
aforesaid  sums  of  money  and  advances  that  plaintiff  has  obtained  from 
defendant.  But  should  defendant  be  mistaken  in  this,  and  it  should  be 
decided  by  the  court  that  said  transaction  constitutes  a  lien  on  said 
property  of  said  sums  of  money  so  advanced  by  defendant  to  plaintiff, 
then  defendant  prays  that  he  have  judgment  against  plaintiff  in  the  sum 
of  $464.10  and  interest,  and  that  said  lien  on  said  land  be  foreclosed  and 
that  said  land  be  sold  and  that  the  proceeeds  of  said  sale  be  applied  to 
the  payment  of  said  judgment,  and  for  such  other  and  further  relief 
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in  law  or  equity  as  under  the  facts  he  may  be  entitled  and  in  duty  bound 
will  ever  pray/' 

The  trial  in  the  court  below  was  to  the  court  and  resulted  in  a  judg- 
ment  in  favor  of  the  defendant,  that  plaintiff  take  nothing  and  that 
defendant  recover  all  costs  of  the  suit. 

The  evidence  shows  that  the  defendant  Lowry  advanced  the  $28.20 
dne  by  plaintiflf  Blake  to  Boland  as  a  part  of  the  purchase  money  for  the 
one  acre  tract  of  land  and  by  agreement  with  Blake  took  the  deed  there- 
for in  his  own  name  to  secure  said  sum  and  a  further  indebtedness  of 
$13  due  him  by  Blake.  At  the  time  this  deed  was  executed  defendant 
executed  and  delivered  to  Blake  the  written  agreement  set  out  in  plain- 
tiffs petition.  Thereafter  Blake  paid  the  $28.20  and  fee  charged  him 
by  defendant  for  preparing  the  deed,  and  defendant  executed  and  de- 
livered to  him  the  receipt  of  June  — ,  1901,  set  out  in  the  petition.  The 
defendant  testified  as  follows: 

'"Blake  agreed  with  me  at  the  time  the  deed  was  made  to  me  by  Roland 
tbat  the  land  should  be  held  by  me  and  to  be  sold  to  him  for  all  that 
be  owed  me  besides  the  $28.20  purchase  money  as  well  as  for  that  amount, 
and  later  that  it  should  also  be  held  by  me  for  the  other  amounts  that  I 
advanced  him. 

'*While  I  held  the  title  to  this  original  tract  of  land  Blake  bold  two 
small  parcels  of  it  to  different  people  and  I  made  the  deeds  for  him. 

"On  March  3,  1903,  Blake  owed  me  four  hundred  and  sixty-seven 
dollars,  and  he  had  been  negotiating  with  \V.  B.  Lewis  an  exchange  of 
the  land  deeded  to  me  by  Eoland  for  a  tract  then  owned  by  Lewis.  He 
consulted  me  about  the  trade,  and  I  advised  him  to  make  it  and  con- 
sented for  him  to  do  so.  He  did  make  the  trade  with  Lewis  for  the  land 
now  in  controversy,  and  before  doing  so  he  agreed  with  me  that  the  con- 
veyance should  be  made  by  Lewis  to  me  and  that  I  should  hold  this  land 
upon  the  same  terms  as  I  held  the  original  tract  and  should  sell  to  him 
at  any  time  he  would  pay  the  amount  then  due,  $467.  Lewis  came  to  my 
office  "and  I  executed  a  deed  conveying  the  Roland  tract  of  land  to  him, 
and  he  conveyed  to  me  the  tract  of  land  now  in  controversy.  Blake  was 
not  present  when  this  was  done." 

The  evidence  supports  the  finding  that  the  plaintiff  is  indebted  to  the 
defendant  in  the  sum  of  $467  for  advances  of  money  and  supplies  made 
to  him  by  defendant  subsequent  to  the  date  of  the  deed  from  Roland. 
The  defendant  further  testified  that  he  regarded  Ihe  land  as  his  until 
plaintiff  paid  him  all  of  said  indebtedness.  Plaintiff  was  occupying  the 
one  acre  tract  purchased  from  Roland  as  his  homestead  at  the  time  the 
deed  from  Roland  to  defendant  was  executed,  and  continued  to  occupy 
it  as  such  until  he  exchang:ed  it  with  Lewis  for  the  land  in  controversy. 
Shortly  before  he  traded  with  Lewis  he  was  divorced  from  his  wife,  and 
at  the  time  he  made  that  trade  and  the  deed  from  Lewis  to  defendant  was 
executed,  he  was  unmarried.  A  few  days  after  this  trade  was  made  he 
remarried  and  moved  upon  the  land  in  controversy,  and  continued  to 
occupy  it  as  his  homestead  until  dispossessed  under  the  writ  of  sequestra- 
tion issued  in  this  suit. 

When  plaintiff  demanded  a  deed  from  the  defendant  shortly  before 
this  suit  was  filed  defendant  offered  him  a  deed  reserving  a  vendor's  lien 
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to  secure  notes  to  be  executed  by  plaintifif  for  the  amount  of  the  indebt- 
edness claimed  to  be  due  by  him  to  defendant. 

The  account  evidencing  the  indebtedness  of  plaintiff  to  the  defendant 
shows  that  a  considerable  portion  of  said  indebtedness  was  incurred 
subsequent  to  the  conveyance  of  the  land  to  defendant  by  Lewis,  and 
there  is  no  evidence  that  either  the  plaintiff  or  defendant  regarded 
the  indebtedness  -as  discharged  by  the  execution  of  said  deed. 

The  trial  court  held  that  this  evidence  established  a  conditional  sale 
of  the  land  by  plaintiff  to  defendant,  and  plaintiff  having  failed  to  per- 
form the  condition  under  which  he  could  secure  a  reinvestment  of  the 
title  by  paying  or  offering  to  pay  the  amount  agreed  upon,  the  defend- 
ant was  entitled  to  a  judgment. 

We  can  not  agree  with  the  learned  trial  judge  in  this  conclusion. 
When  property  is  conveyed  by  one  person  to  another  under  an  agree- 
ment for  a  reconveyance  upon  the  payment  of  a  specified  sum  at  some 
future  time,  such  conveyance  will  be  held  as  a  conditional  sale  provided 
it  clearly  appears  that  the  right  to  repurchase  is  optional  with  the 
vendor  and  the  relation  of  debtor  and  creditor  does  not  exist  between  the 
parties  as  to  the  agreed  consideration  for  such  reconveyance.  If  the  con- 
sideration for  the  conveyance  is  a  pre-existing  debt  it  must  clearly 
appear  that  the  debt  is  extinguished,  otherwise  the  conveyance  will  be 
held  a  mortgage  and  not  a  conditional  sale.  (RuiGBer  v.  Womack,  30 
Texas,  332;  Alstin's  Executor  v.  Cundiff,  52  Texas,  453;  DeBruhl  v. 
Mass,  54  Texas,  464.) 

Applying  this  test  to  the  evidence  in  this  case,  it  is  clear  that  the 
conveyance  by  Lewis  to  appellee,  if  made  as  claimed  by  appellee  with 
the  consent  of  appellant  and  under  an  agreement  by  which  appellee 
should  hold  the  land  as  security  for  the  debt  due  him  by  appellant,  is 
in  effect  a  mortgage,  and  can  not  be  regarded  as  a  conditional  sale. 
It  is  true  appellee  testified  that  he  regarded  the  land  as  his  after  such 
conveyance  subject  only  to  the  right  of  appellant  to  obtain  a  reconvey- 
ance upon  the  payment  of  his  indebtedness,  but  the  evidence  not  only 
fails  to  show  that  the  debt  was  extinguished  by  the  conveyance,  but  on 
the  contrary,  it  is  shown  that  additional  amounts  were  advanced  appel- 
lant for  which  the  land  was  held  as  security,  and  no  part  of  the  open  and 
running  account  between  the  parties,  which  was  the  consideration  for 
the  conveyance,  was  extinguished.  Under  the  evidence  adduced  on  the 
trial  appellee  could  at  any  time  after  the  land  was  conveyed  to  him 
have  sued  and  recovered  against  appellant  the  amount  due  upon  said 
account  and  have  foreclosed  his  mortgage  on  the  land  to  secure  same. 
The  transaction  can  not  be  both  a  mortgage  and  a  conditional  sale, 
nor  can  it  be  optional  with  the  creditor  as  to  whether  he  shall  treat  it 
as  the  one  or  the  other.  If  his  debt  is  not  extinguished  and  his  right  to 
enforce  it  gone,  the  conveyance  to  him  can  only  be  regarded  as  a  mort- 
gage, and  he  can  only  subject  the  property  to  the  payment  of  his  debt 
by  proper  foreclosure  proceedings. 

It  follows  from  what  we  have  said  above  that  the  judgment  of  the 
trial  court  must  be  reversed  and  the  cause  remanded  for  a  new  trial,  and 
it  is  therefore  necessary  to  pass  upon  appellant's  assignment  attacking 
the  ruling  of  the  court  in  permitting  appellee  to  show  by  parol  that  he 
held  the  land  convoyod  to  him  by  Jnnic^j  T?oland  as  security  for  other 
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indebtedness  due  him  by  appellant  than  that  stated  in  the  written  instru- 
ment executed  by  him  at  the  time  he  received  such  conveyance. 

We  think  the  objection  to  this  evidence  should  have  been  sustained. 
There  is  no  ambiguity  in  the  written  instrument  and  it  purports  to 
express  the  whole  agreement  between  the  parties  and  it  can  not  be 
added  to  or  varied  by  parol  in  the  absence  of  mistake  or  fraud. 

It  further  appears  from  the  evidence  that  at  the  time  the  conveyance 
from  Soland  to  appellee  was  executed  the  property  was  the  homestead 
of  appellant^  and  therefore  any  agreement  on  appellant's  part  that  ap- 
pellee should  take  the  deed  thereto  from  Boland  and  hold  the  property 
as  security  for  any  of  the  indebtedness  claimed  by  appellee  except  the 
purchase  money  paid  by  him  to  Soland,  was  void. 

When  this  property  was  traded  by  appellant  to  Lewis  he  was  divorced 
from  his  wife  and  apparently  had  the  right  to  mortgage  the  property 
acquired  by  him  from  Lewis.  If  upon  another  trial  it  should  be  shown 
that  appellant  did,  as  claimed  by  appellee,  agree  that  the  deed  from 
Lewis  ^ould  be  made  to  appellee  and  that  he  should  hold  the  property 
as  security  for  the  indebtedness  due  him  by  appellant,  this  would  con- 
stitute a  mortgage,  and  appellee  would  have  the  right  to  a  foreclosure, 
appellant  being  entitled  to  offset  against  his  indebtedness  to  appellee 
the  damages,  if  any,  which  he  may  recover  on  his  plea  in  reconvention. 

P6r  the  reasons  "tMsfore  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded 

Reversed  and  remanded. 


Lucy  Brown  et  al.  v.  Lucius  Humphrey  et  al. 

Decided  April  21,  1906. 

1. — Bnit  InTolving  Homestead— -Wife  not  Necessary  Party,  When. 

A  judgment  against  the  husband  binds  the  interest  of  the  wife  in  eommonity 
real  estate,  unless  she  has  a  defense  growing  out  of  her  homestead  rights.  Un- 
less the  fact  that  the  land  was  a  homestead  is  available  as  a  defense  the  wife  is 
not  a  neceaaary  party  to  the  suit. 

2. — Community  Property — ^Homestead — ^Partition  Deed — Content  of  Wife. 

A  parol  partition  of  commimity  land  by  the  husband,  fairly  made,  with  tlie 
consent  or  acquiescence  of  the  wife,  will  be  binding  on  the  wife  notwithstanding 
its  homestead  character.  For  the  purpose  of  effecting  a  partition  of  community 
land  occupied  as  a  homestead  the  husband  executed  a  deed  to  the  cotenant;  the 
name  of  the  wife  did  not  appear  in  the  body  of  the  deed,  but  she  signed  and 
acknowledged  it.  Held  that,  although  the  deed  was  not  operative  as  a  convey- 
ance by  the  wife,  it  was  evidence  of  her  consent  to  the  partition. 

S. — Costs — ^Artide  1488,  Ker.  Stati.,  Constraed. 

Plaintiffs  sued  for  an  entire  tract  of  300  acres ;  defendants  answered  by  plen 
of  not  guilty  and  limitation;  plaintiffs  had  judgment  for  150  acres,  and  defend- 
ants for  150  acres;  the  court  adjudged  the  costs  against  the  plaintiffs,  giving  as  a 
reason  for  so  doing  that  the  only  issue  in  the  ca8e  was  the  title  to  the  150  acres 
claimed  and  recovered  by  defendants.  Held,  error.  The  defendants  might  have 
filed  a  discliflmer  as  to  the  land  they  did  not  claim  and  so  protected  themselves 
against  costs,  but.  having  put  in  issue  plaintiffs*  title  to  the  entire  tract,  they 
should  pay  the  costs. 
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Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  below 
before  Hon*  James  Slyfield^  Special  Judge. 

J.  C.  Mitchell  and  T.  E.  Mitchell,  for  appellants. — The  court  erred  in 
holding  that  the  judgment  rendered  in  the  District  Court  of  Fort  Bend 
County,  Texas,  on  the  25th  day  of  March,  A.  D.  1898,  whereby  Virginia 
Palmer  and  Irene  Palmer  recovered  judgment  against  appellants  Archie 
Brown  and  Thomas  Boberts  for  an  undivided  one  half  interest  in  the 
three  hundred  acres  of  land  in  controversy  in  this  suit,  was  binding  on 
both  appellants  Lucy  Brown  and  husband,  Archie  Brown,  as  well  as  on 
Fanny  Roberts  and  husband,  Thomas  Roberts,  when  said  land  at  said 
time  constituted  their  respective  homesteads.  Willis  v.  Matthews,  46 
Texas,  478;  Whetstone  v.  Coffee,  48  Texas,  269;  Wheatly  v.  Griffin,  60 
Texas,  209;  Coker  v.  Roberts,  71  Texas,  597;  Myers  v.  Evans,  81  Texas, 
317;  Dykes  v.  OTonner,  83  Texas,  160;  Freeman  v.  Hamblin,  1  Texas 
Civ.  App.,  157 ;  Texas  Land  and  Mortgage  Co.  v.  Cooper,  67  S.  W.  Rep., 
175;  Waples  on  Homestead  Exemption,  pp.  121,  122  and  384. 

A  judgment  rendered  against  the  husband  alone  for  land  which  con- 
stitutes the  homestead  of  the  husband  and  wife  is  void,  and  inopera- 
tive as  to  both  husband  and  wife,  although  such  land  may  be  separate 
property  of  the  husband  or  the  cummunity  property  of  both  hubsand  and 
wife.  Thompson  v.  Jones,  60  Texas,  94 ;  Mexia  v.  Lewis,  21  S.  W.  Rep., 
1016;  Freeman  v.  Hamblin,  21  S.  W.  Rep.,  1019;  Odum  v.  Menafee, 
33  S.  W.  Rep.,  130;  Qober  v.  Smith,  36  S.  W.  Rep.,  910;  San  Antonio 
Real  Estate  Assn.  v.  Stewart,  65  S.  W.  Rep.,  665 ;  Waples  on  Homestead 
and  Exemption,  pp.  684,  5  and  6;  9  Am.  and  Eng.  Ency.  of  Law,  p. 
431. 

The  court  erred  in  holding  that  the  deed  of  date  November  28,  1898, 
whereby  Archie  Brown  and  Thomas  Roberts  convey  to  C.  R.  Wharton, 
Robert  Woody,  Wm.  Sorley,  M.  L.  Morris  and  M.  M.  Crow,  the  north 
half  of  the  three  hundred  acres  of  land  in  controversy  in  this  suit  was 
binding  on  both  Archie  Brown  and  wife,  Lucy  Brown,  and  Thomas 
Roberts  and  wife,  Fanny  Roberts,  when  the  west  half  of  the  land  so 
conveyed  constituted  part  of  the  homestead  of  said  Archie  Brown  and 
wife,  Lucy  Brown,  and  the  east  half  of  the  land  so  conveyed  constituted 
part  of  the  homestead  of  Thomas  Roberts  and  wife,  Fanny  Roberts, 
at  said  date.  Constitution  of  the  State  of  Texas,  1876,  art.  16,  see.  50 ; 
Rev.  Stats,  of  Texas,  1879,  arts.  559  and  560 ;  Fitzgerald  v.  Turner,  43 
Texas,  79;  Whetstone  v.  Coffee,  48  Texas,  269;  Campbell  v.  Elliott,  52 
Texas,  151 ;  Wheatley  v.  Griffin,  60  Texas,  209 ;  Morris  v.  Qeisecke,  60 
Texas,  633;  Cole  v.  Bammel,  62  Texas,  108;  Warren  v.  Jones,  69  Texas, 
462;  Coker  v.  Roberts,  71  Texas,  597;  Murrell  v.  Wright,  78-Texas,  519; 
Madden  v.  Madden,  79  Texas,  595;  Stone  v.  Sledge,  87  Texas,  53; 
Astugueville  v.  Loustaunau,  61  Texas,  233;  Kalamazoo  Nat.  Bank  v. 
Johnson,  24  S.  W.  Rep.,  350;  Roberts  v.  Ezell,  32  S.  W.  Rep.,  362; 
Huss  V.  Wells,  44  S.  W.  Rep.,  33 ;  Bishop  on  Married  Women,  vol.  1, 
sec.  594;  Tiedeman  on  Real  Prop.,  sec.  794;  Devlin  on  Deeds,  vol.  1, 
sees.  101,  107  and  196 ;  5  Am.  and  Eng.  Ency.  of  Law,  428;  9  Am.  and 
Eng.  Ency.  of  Law,  477;  Parson  on  Contracts,  vol.  1,  p. -406;  First 
Hilliard  on  Real  Prop.,  p.  89. 

In  a  suit  of  trespass  to  try  title  wherein  the  defendant  does  not  die- 
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claim,  but  pleads  not  guilty,  and  the  statutes  of  limitation,  then  upon  a 
recovery  by  plaintiff  for  part  of  the  land  sued  for,  entities  the  plaintiff 
to  a  further  judgment  against  the  defendant  for  all  costs  of  court.  Rev. 
Stats,  of  1879,  arts.  4806,  4791^794;  Koenigheim  v.  Miles,  67  Texas, 
113;  Wooters  v.  Hall,  67  Texas,  513;  King  v.  Haley,  executrix,  75  Texas, 
163 ;  Ballard  v.  Carmicheal,  83  Texas,  355 ;  Houston  &  T.  C.  Ry.  Co. 
v.  Bowie,  2  Texas  Civ.  App.,  437;  Bexar  County  v.  Voght,  91  Texas, 
285;  Rains  v.  Wheeler,  Executor,  76  Texas,  390;  Button  v.  Thompsou, 
85  Texas,  115;  Keyser  v.  Meusback,  77  Texas,  64;  Moody  v.  Holcomb, 
26  Texas,  714 ;  Titus  v.  Johnson,  50  Texas,  224 ;  Meyers  v.  Kirlicks.  25 
S.  W.  Rep.,  652. 

Spencer  C.  Russell,  for  appellees. — The  wife  is  neither  a  necessary  or 
proper  party  to  a  suit  involving  the  title  to  a  community  homestead, 
unless  her  homestead  rights  would  be  a  defense  to  the  action.  Plaintiffs 
neither  plead  nor  proved  that  the  homestead  rights  of  Lucy  Brown  would 
have  been  a  defense  to  the  suit  of  Palmer  v.  Brown  et  al.,  and  hence 
they  are  bound  by  the  judgment  therein.  Jergens  v.  Schiele,  61  Texas, 
257;  San  Antonio  v.  Berry,  92  Texas,  327;  Butler  v.  Carter,  58  S.  W. 
Sep.,  634;  Collins  v.  Ferguson,  56  S.  W.  Rep.,  225;  Central  Coal  Co.  v. 
Henry,  47  S.  W.  Rep.,  281;  Cage  v.  Perry,  38  S.  W.  Rep.,  543. 

In  ttie  absence  of  fraud  upon  the  wife,  the  husband  may  designate 
the  homestead.  Therefore,  Wharton  having  title  to  an  undivided  one- 
half  of  the  300  acres,  the  deed  of  partition  executed  by  Brown  and 
Roberts  to  Wharton,  for  the  specific  one-half,  was  in  effect  a  designation 
by  them  of  the  other  one-half  as  their  respective  homesteads,  and  said 
deed  is  binding  upon  their  wives,  and  especially  is  this  true  since  both 
Lucy  Brown  and  Fannie  Roberts  signed  and  acknowledged  the  deed  of 
partition.  Wardlow  v.  Miller,  69  Texas,  399;  Halbert  v.  Carroll,  25 
8.  W.  Rep.,  1104;  Martin  v.  Harris,  26  S.  W.  Rep.,  92;  Arnold  v.  Atta- 
way,  35  S.  W.  Rep.,  483 ;  Aycock  v.  Kimbrough,  10  Am.  St.  Rep.,  745, 
note. 

The  court  properly  taxed  the  costs  against  the  appellants. 

REESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title  by 
Lucy  Brown  and  her  husband,  Archie  Brown,  and  Fannie  Roberts  and 
her  husband,  Thomas  Roberts,  against  Lucius  Humphrey  and  his  wife, 
Cordia  Humphrey,  to  recover  the  title  and  possession  of  300  acres  of 
land.  It  was  alleged  that  one-half  of  the  land  belonged  to  Fannie  and 
Thomas  Roberts  and  had  been  their  homestead  since  January  1,  1898, 
and  the  other  half  belonged  to  Lucy  and  Archie  Brown  and  had  been 
their  homestead  since  January  1,  1898,  said  tracts  having  been  continu- 
ously used  by  the  parties  respectively  as  a  homestead. 

Defendants  answered  by  general  demurrer,  general  denial  and  plea  of 
not  guilty,  and  pleaded  the  statute  of  limitations  of  five  years  in  bar 
of  plaintiffs'  right  to  recover.  They  also  pleaded  specially  that  they 
were  tenants  of  C.  R.  Wharton,  who  was  the  owner  oi  the  land  claimed 
by  plaintiff  by  purchase  from  Virginia  Tatum,  T.  W.  Tatum  and  Irene 
Palmer,  who  had  recovered  the  land  of  plaintiffs  Thomas  Roberts  and 
Archie  Brown  by  judgment  of  the  District  Court  of  Fort  Bend  County. 

The  case  was  tried  without  a  jury,  and  judgment  rendered  for  the 
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plaintiffs  for  a  specific  half  of  the  300  acres  and  for  defendants  for  the 
balance.  The  court  adjudged  all  of  the  costs  against  plaintiffs.  From 
this  judgment  plaintiffs  appeal. 

The  findings  of  fact  of  the  trial  court  are  not  attacked  in  any  way, 
and  from  these  it  appears  that  some  time  prior  to  1890  W.  R.  Goss  and 
others  conveyed  to  plaintiff  Archie  Brown  150  acres  of  the  tract  in 
controversy,  and  Lena  Blakely  conveyed  to  plaintiff  Thomas  Roberts  the 
other  150  acres  of  the  tract.  At  the  time  of  such  conveyance  the  par- 
ties, Roberts  and  Brown,  were  married  to  their  wives  named  as  plaintiffs. 
The  property  was  community,  and  both  parties  with  their  wives  moved 
upon  their  respective  tracts  and  occupied  the  same  as  their  homesteads 
and  were  so  occupying  them  at  the  time  of  the  filing  of  the  suit  and  the 
rendition  of  the  judgment  in  the  cause  No.  4051,  hereafter  referred  to. 
In  1895  Virginia  Palmer  and  others,  claiming  to  own  an  undivided  one- 
half  of  the  300  acres  aforesaid,  brought  suit  in  trespass  to  try  title  in 
the  District  Court  of  Port  Bend  County  in  cause  No.  4051  against 
Thomas  Roberts  and  Archie  Brown  to  recover  the  same,  and  in  1898 
recovered  judgment  against  said  defendants  Brown  and  Roberts  for  the 
undivided  one-half  interest  in  the  tract.  The  wives  of  said  Roberts  and 
Brown,  plaintiffs  in  this  suit,  were  not  parties  to  said  suit  No.  4051. 
Their  claim  to  the  land  sued  for  therein  arose  solely  from  the  fact  that 
it  was  their  homestead.  They  make  no  claim  of  title  in  themselves 
otherwise. 

The  title  of  the  plaintiffs  in  said  cause  No.  4051  to  the  said  un- 
divided half  of  the  300  acres  became  vested  by  proper  conveyances  in 
C.  R.  Wharton,  under  whom  the  defendants  in  this  suit  claim  as  ten- 
ants. In  1898,  after  the  rendition  of  said  judgment  in  cause  No.  4051, 
Archie  Brown  and  Thomas  Roberts,  for  the  purpose  of  partitioning 
the  said  300  acres  between  themselves  and  C.  R.  Wharton,  conveyed  to 
said  \\Tiarton  a  specific  one-half  of  the  tract,  being  the  land  awarded  to 
defendants  by  the  judgment  in  this  cause,  and  which  tract  was  composed 
of  one-half  of  the  land  conveyed  to  Roberts  and  one-half  of  the  land 
conveyed  to  Brown  by  the  respective  deeds  to  them  before  referred  to. 
The  wives  of  the  said  Roberts  and  Brown  signed  and  duly  acknowledged 
this  deed,  but  their  names  do  not  appear  in  the  body  of  the  deed.  They 
were  occupying  their  respective  tracts  as  a  homestead  at  the  time  of  the 
execution  of  this  deed,  and  after  its  execution  they  remained  in  posses- 
sion and  occupancy  of  the  remaining  portions  left  to  them  after  the 
execution  of  the  deed  to  WTiarton,  while  Wharton  has  been  in  possession, 
use  and  occupation  of  the  land  conveyed  to  him  aforesaid  by  the  deed 
of  Roberts  and  Brown. 

The  assignments  of  error  present  two  propositions  of  law : 

First.  It  is  contended  by  appellants  that  the  judgment  in  cause  No. 
4051,  by  which  Virginia  Palmer  and  others  recovered  judgment  against 
Thomas  Roberts  and  Archie  Brown  for  an  undivided  one-half  of  the 
300  acres,  is  void  as  to  appellants  Lucy  Brown  and  Fannie  Roberts, 
their  wives,  who  were  not  parties  to  that  suit,  the  respective  tracts  being 
their  homesteads. 

Second.  That  the  property  being  the  homesteads  of  the  parties,  the 
deed  of  the  husbands  to  C.  R.  Wharton  executed  for  the  purpose  of 
effecting  a  partition  of  the  300  acres,  is  not  binding  on  the  wives,  appel- 
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lants  herein^  for  the  reason  that,  notwithstanding  they  signed  and  duly 
acknowledged  the  same,  their  names  do  not  appear  as  grantors  in  the 
body  of  the  deed. 

As  to  the  first  contention,  it  appears  from  the  findings  of  fact  afore- 
said, that  Lucy  Brown  and  Fannie  Roberts,  wives  of  Archie  Browti 
and  Thomas  Boberts  respectively,  at  the  time  of  the  institution  of  the 
suit  in  cause  No.  4051  and  of  the  rendition  of  judgment  therein,  had 
no  title  to  the  land  involved  except  such  as  arose  from  the  fact  that  it 
was  community  property  of  themselves  and  their  respective  husbands 
and  constituted  their  homesteads. 

A  judgment  against  the  husband  binds  the  interest  of  the  wife  in 
community  property  unless  she  has  a  defense  growing  out  of  her  home- 
stead rights.  Unless  the  fact  that  the  land  was  a  homestead  was  avail- 
able as  a  defense,  the  wife  waa  not  a  necessary  party  to  the  suit  referred 
to.  ( Jergens  v.  Schiele,  61  Texas,  258 ;  San  Antonio  v.  Berry,  92  Texas, 
327;  Central  Coal  &  Coke  Co.  v.  Henry,  47  S.  W.  Sep.,  281.)  Where, 
as  in  this  case,  the  wife  seeks  to  avoid  a  judgment  against  her  husband 
in  a  suit  involving  the  title  to  community  real  estate  to  which  she  was 
not  a  party,  on  the  ground  that  the  property  constituted  her  homestead, 
it  is  incumbent  upon  her  to  show  that  this  fact  would  have  availed  as 
a  defense.    The  contrary  appears  from  the  record  in  this  case. 

The  second  point  urged  by  appellants ;  that  the  names  of  the  wives  of 
Boberts  and  Brown  did  not  appear  in  the  body  of  the  partition  deed,  al- 
though they  signed  and  duly  acknowledged  the  same;  is  without  merit. 
A  parol  partition  of  land  by  the  husband  fairly  made,  with  the  consent 
or  acquiescence  of  the  wife,  the  property  being  community,  and  not- 
withstanding its  homestead  character,  would  be  binding  upon  the  wife. 
The  evidence  shows  that  this  partition  was  accepted  by  the  parties  and 
there  is  no  intimation  that  any  objection  was  made  by  the  wives  of 
Boberts  and  Brown.  The  fact  that  they  signed  and  acknowledged  the 
conveyance  to  Wharton  whereby  the  partition  was  effected,  suflBciently 
shows  that  the  partition  was  made  with  their  consent,  and  that  they 
acquiesced  therein.  The  deed  is  not  operative  as  a  conveyance  by  them 
for  the  reason  that  their  names  do  not  appear  in  the  body  of  the  deed 
as  grantors,  but  certainly  it  is  as  effectual,  with  their  signatures,  as  a 
verbal  partition  made  by  their  husbands  with  their  consent  would  have 
been.  (Wardlow  v.  Miller,  69  Texas,  398,  399 ;  Ikard  v.  Thompson,  81 
Texas,  290;  Arnold  v.  Attaway,  36  S.  W.  Bep.,  482.) 

Appellants  sued  for  the  entire  tract  of  300  acres,  and  appellees  entered 
a  plea  of  general  denial  and  not  guilty,  and  pleaded  specially  that  their 
landlord,  C.  B.  Wharton,  had  title  to  the  land  sued  for  under  the  judg- 
ment in  cause  No.  4051,  and  further  pleaded  specially  the  statute  of 
limitations  of  five  years  as  a  bar  to  appellants'  entire  claim.  Appellants 
had  judgment  for  that  portion  of  the  tract  left  to  them  after  the  execution 
of  the  partition  deed  and  appellees  recovered  the  remainder,  that  is, 
that  portion  conveyed  by  the  partition  deed.  The  trial  court  adjudged 
the  entire  costs  against  appellants.  The  reasons  set  out  in  the  judgment 
for  this  action  as  to  the  costs  are  as  follows :  "The  only  issue  in  the 
case  being  the  title  to  the  above  150  acre?  (referring  to  the  150  acres 
adjudged  to  appellees),  plaintiffs  already  owning  the  remainder  decreed 
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to  them  before  this  suit  was  filed  and  about  which  there  was  no  dispute, 
it  is  ordered  that  plaintiffs  pay  all  costs  of  this  proceeding." 

This  judgment,  presumably,  was  rendered  under  the  provisions  of 
article  1438,  Revised  Statutes,  authorizing  the  court  for  good  cause 
shown,  to  be  stated  in  the  record,  to  adjudge  the  costs  otherwise  than 
as  provided  in  article  1425,  which  latter  article  provides  that  the  suc- 
cessful party  shall  recover  all  costs. 

It  is  expressly  provided  in  article  5270,  Revised  Statutes,  with  ref- 
erence to  suits  in  trespass  to  try  title,  that  where  the  defendant  claims 
the  whole  premises,  and  the  plaintiff  shows  himself  entitled  to  recover 
part,  the  plaintiff  shall  recover  such  part  and  costs.  It  is  not  necessary 
to  decide  whether  this  article  is  to  be  construed  in  connection  with 
article  1438  above  referred  to,  or  whether  the  latter  article  applies  at 
all  to  suits  in  trespass  to  try  title.  In  the  present  case  appellees  by 
their  plea  of  not  guilty  admitted  their  possession  or  claim  of  title  to  the 
entire  premises  (Art.  5258,  Rev.  Stats.),  and  this  claim  was  emphasized 
by  their  plea  of  the  statute  of  limitations  wherein  they  set  up  their  pos- 
session of  the  entire  premises.  These  pleadings  put  appellants  upon 
proof  of  their  title  to  the  land  adjudged  to  them.  If  they  had  failed  in 
such  proof  judgment  would  have  been  against  them,  which  would  have 
been  a  bar  to  any  claim  on  their  part  to  the  land  finally  adjudged  to 
them.  (Wooters  v.  Hall,  67  Texas,  513.)  So  far  as  the  record  shows 
the  issues  were  made  by  the  written  pleadings  alone,  and  these  put  in 
issue  appellants  title  to  the  land  recovered  by  them.  In  such  case  they 
were  entitled  to  a  judgment  for  costs,  and  the  judgment  against  them 
for  costs  was  error.     (Koenigheim  v.  Miles,  et  al.,  67  Texas,  120.) 

Appellees  could  have  protected  themselves  against  a  judgment  for 
costs  by  promptly  filing  a  disclaimer  as  to  the  land  adjudged  to  appel- 
lants, if  they  claimed  no  title  thereto.  They  chose  rather  to  file  such 
a  pleading  as  put  appellants  upon  proof  of  their  title  thereto.  If  they 
abandoned  upon  the  trial  their  claim  to  all  except  the  land  recovered 
by  them,  and  made  no  attempt  to  defeat  appellants*  claim  to  that  ad- 
judged to  them,  this  would  not  authorize  or  justify  a  judgment  against 
appellants  for  costs  under  the  provisions  of  article  1438,  Revised  Stat- 
utes, in  view  of  the  written  pleadings. 

The  judgment  of  the  trial  court  as  to  costs  is  therefore  reversed  and 
judgment  is  here  rendered  in  favor  of  appellants  and  against  appellees 
for  all  costs  including  the  costs  of  this  appeal.  In  all  other  respects 
the  judgment  is  affirmed. 

Reversed  and  rendered  in  part,  and  affirmed  in  part. 


Pilot  Point  Water  Works  v.  R.  C.  Fisher. 

Decided  April  21,  1906. 

Chargre— Ko  Issue— Error. 

In  a  suit  for  damages  for  failure  to  repair  a  well  as  per  contract,  charge  of 
the  court  considered,  and  held  erroneous  because  submitting  an  issue  not  raised 
by  the  evidence. 
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Appeal  from  the  County  Court  of  Denton  County.    Tried  below  before 
Hon.  I.  D.  Ferguson. 

Walker  £  Mays  and  Alvin  C.  Owsley,  for  appellant. 

Abemathy  £  Mangum  and  Smith  &  Sullivan,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  suit  was  brought  March  9, 
1905,  by  appellee  against  appellants  to  recover  five  hundred  dollars,  with 
interest,  claimed  to  be  due  as  provided  in  a  written  contract,  dated 
Xovember  12,  1903,  which  obligated  appellants  to  "fix  up,  clean  out  and 
overhaul  R.  C.  Fisher's  well  at  his  ginnery  in  Frisco,  Texas,  and  put 
the  same  in  good  shape  and  running  order,**  and  which  further  provided 
as  follows :  ^%ut  in  case  said  well  does  not  perform  satisfactorily  and 
do  what  is  reasonable  for  such  well  to  do  and  to  furnish,  then  the  said 
B.  C.  Fisher  shall  notify  the  Pilot  Point  Water  Works  and  they  hereby 
agree  to  come  and  remedy  the  defects  if  such  defects  can  be  remedied, 
and  further  if  it  developes  that  the  well  can  not  be  fixed  and  made  to 
do  good  work  then  on  or  before  November  12,  1904,  the  Pilot  Point 
Water  Works  agrees  to  either  sink  a  new  well  or  to  pay  back  to  the  said 
B.  C.  Fischer  the  sum  of  ($500)  five  hundred  dollars." 

The  answer  of  appellants  pleaded  compliance  with  the  contract  on 
their  part  as  far  as  possible,  and  charged  appellee  with  negligence  in 
throwing  cinders  and  ashes  around  the  well  and  permitting  the  same  to 
fall  between  the  casing  and  pump  pipe,  "thereby  wedging  the  pipe  and 
casing  in  so  tight  that  it  rendered  it  impossible  to  ever  pull  either  the 
casing  or  pump  pipe,'*  to  which  their  final  inability  to  remedy  the 
drfects  in  the  well  was  ascribed. 

The  replication  to  this  answer  was  to  the  effect  that  appellants  had 
control  of  the  well  all  the  time,  and  were  themselves  to  blame  for  its 
irremediable  condition. 

The  evidence  clearly  raised  the  issue  of  negligence,  as  alleged,  on  the 
part  of  appellee,  but  there  was  no  evidence  whatever  that  appellants  had 
the  exclusive  control  of  the  well  during  the  year  covered  by  the  written 
contract,  in  which  the  well  was  to  be  repaired  and  tested,  for  it  was  not 
only  on  the  premises  of  appellee,  but  was  used  or  attempted  to  be  used 
by  him  during  that  time,  while  appellants  only  went  to  it  or  sent  a  man 
there  to  remedy  defects  when  called  on  by  the  appellee. 

The  court  erred  in  giving  the  following  charge,  since  the  evidence 
did  not  raise  the  issue,  and  since  it  deprived  appellants  of  the  benefit  of 
a  preceding  paragraph  of  the  charge  submitting  the  issue  of  appellee's 
negligence  raised,  as  above  indicated,  both  by  the  pleading  and  evidence : 
"ifiie  jury  is  instructed  that  you  will  determine  from  all  the  evidence 
before  you  whether  or  not  the  well  was  under  the  control  of  the  plaintiff 
or  under  the  control  and  management  of  the  defendant  from  November 
12,  1903,  until  November  12,  1904,  and  should  the  jury  find  and  believe 
from  the  evidence  that  the  well  was  under  control  and  management  of 
the  defendants  and  that  you  should  find  and  believe  that  the  defendants 
knew  of  the  condition  of  said  well  and  the  existence  of  cinders  and  that 
the  same  would  probably  obstruct  the  well  then  it  would  be  the  duty 
of  defendant  to  exercise  ordinary  care  and  prudence  to  prevent  the 
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cinders  and  other  substances  from  getting  into  said  well,  and  if  the  jury 
find  and  believe  from  a  preponderance  of  the  evidence  that  the  defend- 
ant had  control  and  management  of  the  well  and  that  it  was  in  such 
a  condition  as  to  endanger  the  well  by  the  accumulation  of  cinders  and 
you  find  that  it  became  choked  so  that  the  pump  pipe  could  not  be  drawn 
out  and  that  for  that  reason  the  well  could  not  be  repaired  and  put  in 
condition  as  the  contract  called  for,  then  you  are  instructed  that  the 
defendant  would  not  be  released  from  liability  on  said  contract.'' 

In  the  second  paragraph  of  the  charge  the  court  added  to  the  language 
of  the  contract  the  following:  "And  to  furnish  sufficient  water  as  was 
contemplated  and  understood  by  the  parties  in  said  contract,"  which,  to 
say  the  least,  was  superfluous,  and  should  have  been  omitted. 

Assignments  raising  all  other  questions  are  without  merit. 

For  the  error  first  pointed  out  the  judgment  is  reversed  and  the 
cause  lemanded. 

Reversed  and  remanded. 


E.  G.  Bennett  v.  Mattie  Taylor,  Executrix. 

Decided  April  21,  1006. 

Surety — ^Discharge  of — Negligrence  of  Payor. 

Where,  at  the  time  a  promissory  note  was  executed  by  a  principal  and  sure- 
ty, the  principal  gave  to  the  payor  a  chattel  mortgage  to  secure  the  payment  of 
said  note,  and  the  payor  negligently  failed  to  have  said  mortgage  registered, 
whereby  the  security  was  lost,  the  surety  was  thereby  discharged. 

Appeal  from  the  County  Court  of  Baylor  County.  Tried  below  before 
Hon.  B.  M.  Britain. 

D.  A.  Holman  and  Dickson  &  Britain,  for  appellant. 

SPEEE,  Associate  Justice. — Carter  Taylor  sued  A.  L.  Stall  and 
E.  6.  Bennett  in  the  County  Court  of  Baylor  County  to  recover  on  a 
promissory  note  for  $400  with  interest  and  attorneys*  fees.  Defendant 
Bennett  answered  to  the  effect  that  he  signed  the  note  as  surety  for 
Stell,  which  fact  was  known  to  plaintiff,  and  with  an  agreement  upon 
the  part  of  Stell  that  he  (Stell)  would  give  the  plaintiff  a  mortgage  on 
one  hundred  head  of  unincumbered  cattle,  which  he  did  at  the  time  he 
gave  the  note;  that  plaintiff  accepted  said  mortgage  but  negligently 
failed  to  file  the  same  for  registration  until  after  this  suit  was  filed, 
and  until  after  the  mortgaged  property  was  disposed  of  by  Stell  by 
valid  mortgages  and  otherwise,  so  that  the  same  was  entirely  lost  to 
plaintiff  and  defendant  Bennett  as  security  for  said  debt.  Upon  the 
death  of  plaintiff  Taylor,  his  wife  Mattie  Taylor,  as  his  executrix,  was 
substituted  as  plaintiff  and  the  suit  was  prosecuted  to  judgment  in  her 
name  and  favor.  Bennett  has  appealed,  and  insists  that  he  is  entitled  to 
a  reversal  and  rendition  of  the  judgment  in  his  favor  upon  the  undi*?- 
puted  facts,  and  we  must  sustain  his  insistence. 

There  is  no  question  in  the  evidence  but  that  appellant  was  a  surety 
on  the  note,  and  known  to  plaintiff  Taylor  to  be  such,  nor  is  there  any 
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question  but  that  more  than  enough  mortgaged  cattle  to  pay  the  debt, 
belonging  to  the  principal  Stell,  were  lost  as  security  through  the  neg- 
ligent failure  of  Taylor  to  file  his  chattel  mortgage  for  registration. 
This  being  the  case  upon  the  most  obvious  principles  of  equity,  involv- 
ing the  right  of  Bennett  as  surety  upon  the  payment  of  the  note,  to 
be  subrogated  to  the  right  of  the  holder  in  the  mortgaged  chattels,  and 
the  consequent  duty  of  the  holder  of  the  mortgage,  as  trusteee  for  all 
interested  parties,  to  do  nothing  inconsistent  with  that  right,  we  think 
appellant  is  entitled  to  be  discharged  as  surety  for  the  debt.  (Murrell 
?.  Scott,  51  Texas,  526 ;  Brandt  on  Suretyship  and  Guaranty,  sees.  426, 
427,  440,  442  and  445;  Pomero/s  Equity  Jurisprudence,  vol.  4,  sec. 
1419. 
Beversed  and  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 


C.  H.  Pabham  v.  M.  B.  Langford  et  al. 

Decided  April  21,  1906. 

L— Anaalt  and  Battery — Suit  for  Damages. 

The  provisions  of  the  Penal  Code  to  the  effect  that  no  verbal  provocation 
justifies  an  assault  and  battery,  but  insulting  and  abusive  words  mav  be  given 
in  eridence  in  mitigation  of  the  punishment  affixed  to  the  offense,  are  declaratory 
of  the  general  principle  which  applies  in  a  civil  suit  for  damages  for  assault 
tnd  battery. 

1— Female  Servant — ^Broteetion  by  Employer — Slander. 

A  female  helper  or  servant,  without  any  other  protector  in  the  community, 
may  be  considered  as  under  the  protection  of  her  employer  in  a  matter  of  slan- 
derous charges. 

1— TmflL  of  Slanderoni  Charges — ^Knowledge  of  Defendant. 

In  a  suit  for  exemplary  damages  for  assault  and  battery,  caused  by  slander- 
ous words  spoken  of  an  inmate  of  defendant's  family,  it  was  not  error  to  exclude 
testimony  as  to  the  bad  character  of  the  woman  in  a  distant  State  many  months 
prior  to  the  assault,  in  the  absence  of  evidence  that  the  defendant  knew  of  such 
character. 

1— <3iarge  Wlthont  Evidence. 

Because  there  was  no  evidence  to  warrant  it,  it  was  error  for  the  court  to 
diarge  the  jury  that  they  might  consider,  in  mitigation  of  damaged,  any  action 
or  conduct  of  plaintiff  that  was  reasonably  calculated  to  bring  on  or  cause  the 
assault  by  which  he  was  injured. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below  before 
Hon.  J.  M.  Morgan. 

D.  A.  Holman  and  D.  F,  Ooss,  for  appellant. 

Glasgow  &  Kenan,  J,  T.  Montgomery  and  Dickson  &  Britain,  for 
appellees. 

CONNEE,  Chief  Justice. — This  appeal  is  from  a  judgment  against 
appellant  who  sued  appellees  M.  B.  Langford,  Doc  Parsons  and  another 
for  damages  to  his  person  received  in  a  difficulty  between  the  parties 
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named.  Appellant  alleged  that  the  assault  upon  him  by  appellees  was 
unlawful^  willful  and  malicious^  and  he  prayed  for  both  actual  and  ex- 
emplary damages. 

The  principal  contention  here,  and  with  which  we  must  agree,  is 
that  the  verdict  and  judgment  are  contrary  to  the  law  and  the  evidence. 
The  uncontradicted  evidence  is  that  appellant  had  made  remarks  de- 
rogatory to  a  young  lady  who  was  an  inmate  of  the  home  of  appellee 
liUigford  in  the  capacity  of  a  helper  to  Mrs.  Langford;  that  appellee 
Doc  Parsons  was  also  an  inmate  of  the  Langford  household;  that  upon 
the  occasion  in  question  the  parties  met;  that  appellee  Langford  in- 
quired of  appellant  if  he  had  made  certain  remarks  construed  by  appellees 
as  slanderous;  that  appellant  acknowledged  that  he  had  made  the  re- 
marks imputed  to  him ;  that  thereupon  appellee  Doc  Parsons,  using  an 
opprobrious  epithet,  struck  appellant  and  the  fight  began.  It  is  also  un- 
disputed that  appellee  Langford  assisted  Doc  Parsons  in  the  fight.  They 
were  therefore  undoubtedly  principals  and  alike  liable  for  results. 

The  alleged  slanderous  language  mentioned  was  the  only  defense  in- 
terposed by  appellees  on  the  trial  and  none  other  is  relied  upon  here  as 
supporting  the  judgment.  It  is  statutory  with  us,  however,  that  "no 
verbal  provocation  justifies  an  assault  and  battery,  but  insulting  and 
abusive  words  may  be  given  in  evidence  in  mitigation  of  the  punishment 
aflSxed  to  the  offense.'' 

Penal  Code,  article  505.  While  the  statute  quoted  is  in  the  penal 
code  and  relates  to  offenses  for  which  prosecution  may  be  maintained, 
it  nevertheless  is  but  declaratory  of  the  general  principle  which  applies 
to  the  facts  of  this  case.  It  follows,  therefore,  that  however  unjusti- 
fiable, if  it  was  so,  may  have  been  appellant's  language  in  reference  to 
the  young  lady  inmate  of  Mr.  Langford's  home,  it  did  not  justify  the 
assault.  The  language,  at  most,  but  went  in  mitigation  of  the  exemplary 
damages  appellant  sought  to  recover.  There  being  no  justification  in 
law  for  the  assault,  appellees  were  liable  at  all  events  for  the  actual 
damages  that  resulted  therefrom. 

Appellant  insists  that  the  young  lady  referred  to  was  not  under  the 
protection  of  the  appellee  Langford,  her  relation  to  the  family  being 
that  merely  of  a  servant.  We  are  not,  however,  inclined  to  support  this 
contention.  The  proof  fails  to  show  that  she  had  any  other  protector 
in  the  community,  and  we  think  that  she  was  at  least  under  the  tem- 
porary protection  of  appellee  Langford.  But  whether  so  or  not,  the  re- 
lation of  appellees  to  the  young  lady  in  question,  together  with  all  the 
other  facts  and  circumstances,  was  proper  for  the  consideration  of  the 
jury  upon  the  issue  of  exemplary  damages. 

Appellant  complains  of  the  action  of  the  court  in  excluding  evidence 
offered  by  him  for  the  purpose  of  showing  the  truth  of  his  statements 
reflecting  on  the  chastity  of  the  young  lady  in  question,  in  order  to 
"prove  the  general  character  of  the  female  insulted  to  ascertain  the  ex- 
tent of  the  provocation"  and  "to  enable  the  jury  to  act  advisably  reflect- 
ing the  appropriate  punishment"  by  exemplary  damages.  The  evidence 
offered  consisted  of  the  depositions  pf  persons  in  Tennessee,  whose  tes- 
timony tended  to  show  the  general  character  of  the  young  lady  alluded 
to  in  that  State,  and  the  record  fails  to  show  that  appellees,  at  and  prior 
to  the  time  of  the  assault,  knew  of  such  general  character.    We  therefore 
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think  the  court's  ruling  correct.  It  must  be  remembered  that  appellant 
was  seeking  to  inflict  upon  appellees  a  punishment  by  way  of  exemplars- 
damages.  If  appellees,  by  general  reputation  in  the  community  in  which 
the  young  lady  lived  or  otherwise,  knew  that  she  was  of  bad  character 
and  knew  that  appellant's  language  was  justified  by  the  facts,  then, 
indeed,  a  jury  might  infer  that  appellees'  assault  was  flagrantly  ma- 
liciouB.  (hi  the  contrary,  however,  whatever  may  have  been  the  con- 
duct or  general  character  of  the  young  lady  in  Tennessee  many  months 
prior  to  her  location  in  Texas,  if  appellees  were  without  knowledge  there- 
of, and  if  while  in  the  family  of  appellee  and  during  her  residence  in 
Texas,  her  conduct,  character  and  demeanor  had  been  such  as  to  impress 
appelleee  with  the  belief  that  she  was  entitled  to  the  protection  of  an 
innocent  woman,  then  a  jury  might  well  decline  to  deal  with  appellees 
BO  severely  in  the  way  of  punishment  The  question  when  determining 
to  what  extent  appellees  should  be  punished  was.  How  did  the  facts  and 
dicomstances  as  known  to  them  operate  upon  their  minds?  Were  they 
fodi  as  to  reasonably  produce  that  state  of  mind  entitling  them  in  the 
judgment  of  the  jury  to  a  mitigation  of  exemplary  damages?  The  gen- 
eral character  of  the  young  lady  in  question,  prior  to  the  difficulty,  in 
the  community  in  which  she  had  been  living  in  Texas  would  doubtless 
be  admissible  as  affording  a  reasonable  presumption  that  appellees  knew 
what  it  was,  but  as  stated,  we  think  her  acts  and  general  reputation  in 
a  distant  State,  many  months  prior  to  the  difficulty,  were  too  remote  and 
inadmissible  without  evidence  tending  to  show  that  appellees  had  knowl- 
edge thereof. 

We  think  appellant's  seventh  assignment,  objecting  to  the  action  of 
the  court  in  giving  the  special  charge,  well  taken.  The  charge  was  to 
the  effect  that  the  jury  might  consider  in  mitigation  of  damages  any' 
action  or  conduct  of  plaintiff  that  was  reasonably  calculated  to  bring  on 
or  caaae  the  assault  by  which  he  was  iiljured.  We  see  nothing  in  the 
record  calling  for  this  special  charge.  There  is  nothing  in  the  evidence 
indicating  that  at  the  time  of  the  assault  appellant  did  any  act  calcu- 
lated to  bring  it  on.  True,  he  acknowledged  the  use  of  the  words  im- 
puted to  him,  but  this  acknowledgment,  together  with  all  the  other  cir- 
eomstancea,  simply  constituted  a  part  of  the  case  to  be  considered  by 
the  jury  and  no  necessity  existed  for  the  special  emphasis  said  special 
charge  was  calculated  to  give. 

All  assignments  not  disposed  of  by  the  foregoing  conclusions  are 
overruled,  but  becauEC  the  verdict  and  judgment  are  contrary  to  the 
law  and  evidence  on  the  issue  of  actual  damages,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


John  Friend,  Administratoe,  v.  Joe  Boren  et  al. 

Decided  April  21,  1906. 

tr-^Scrtionrl  to  County  Court. 

A  failure  to  appeal  from  an  order  of  the  County  Court  dischai^ng  an  admin- 
vtetor  does  not  preclude  the  remedy  by  certiorari,  and  the  latter  remedy  is  not 

upon  a  showing  why  the  remedy  by  appeal  was  not  pursued.    Nor  will 

Vol.  Xl-IU.  Civil— 3. 


^  TBXA8  Civil  Appeals  Beports^  Vol.  43.  [April, 

the  fact  tlMt  the  administrator  was  discharged  by  order  of  the  County  Court, 
and  the  mtire  estate  paid  out,  prevent  the  District  Court  from  reviewing  the  pro- 
oeedims  in  the  County  Court. 

3^«^Iaim  for  Indian  Depredations — ^Fee  for  CoUeeting. 

The  owner  of  a  claim  for  Indian  depredations  can  not  lawfully  contract  to 
pay  an  amount  in  excess  of  fifteen  percent  thereof  for  expenses  and  fees  in  col- 
lecting the  same. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  D.  B.  Barrett. 

Hunter  &  Hunter,  W.  8.  Jamison  and  H,  W.  Hunt,  for  appellant 
Admire  &  Wilkerson  and  Chambers  &  Cook,  for  appellees. 

CONNEB,  Chief  Justice. — Appellees  Joe  Boren,  and  Blanch  Nor- 
man joined  by  her  husband,  I.  A.  Norman,  filed  their  petition  in  the 
District  Court  of  Montague  County  on  the  29th  day  of  April,  1904, 
in  which  they  complained  of  appellant  John  Friend  as  the  administrator 
of  the  estate  of  Mack  Boren,  deceased,  the  father  of  Joe  Boren  and 
Blanch  Norman.  It  was  charged  that  appellant  as  administrator  had 
received  $5,642  from  the  United  States  government  as  compensation  for 
losses  sustained  by  said  decedent  from  depredations  of  hostile  Indians; 
that  said  estate  had  been  paid  by  appellant  without  legal  order  therefor 
to  certain  heirs  of  said  Mack  Bioren  other  than  the  petitioners,  and  to 
certain  other  persons  without  right ;  that  appellant  on  January  21,  1903, 
filed  his  final  report  as  administrator  in  the  County  Court  of  Montague 
County,  showing  the  payments  as  stated,  and  secured  its  approval  and 
his  discharge  as  administrator.  The  petitioners  alleged  that  they,  as 
heirs,  w^re  entitled  to,  but  had  received  no  part  of  said  estate ;  that  they 
had  no  notice  of  said  proceeding  and  they  prayed  that  a  writ  of  certiorari 
issue  to  the  County  Court  to  the  end  that  said  proceedings  therein 
might  be  reviewed  in  the  District  Court  and  said  final  report  restated 
and  appellees  awarded  the  several  shares  of  the  estate  mentioned  to 
which  they  were  entitled.  The  writ  of  certiorari  issued  and  the  trial 
in  the  District  Court,  which  under  our  law  was  a  trial  de  novo,  resulted 
mainly  as  prayed  for  by  appellees. 

The  first,  second  and  third  assignments  of  error  are  briefed  together 
and  relate  to  the  sufficiency  of  appellees'  petition.  The  second  and  third, 
however,  are  in  violation  of  the  rules  and  do  not  require  consideration, 
so  that  we  have  but  to  determine  the  first,  which  complains  of  the  action 
of  the  court  in  overruling  the  general  demurrer.  Appellee's  petition 
we  think  undoubtedly  good  on  general  demurrer.  The  petition  was  filed 
within  the  statutory  period,  and  a  failure  to  appeal  from  the  order  of 
the  County  Court  approving  the  final  report  and  discharging  appellant 
as  administrator  did  not  preclude  the  remedy  by  certiorari,  of  which 
appellees  seasonably  availed  themselves.  Under  our  law  the  latter  is 
as  distinctly  statutory,  and  hence  legal,  as  the  former,  and  is  not  made 
dependent  upon  a  showing  of  cause  why  the  remedy  of  an  appeal  was 
not  pursued.  (Rev.  Stats.,  art.  332;  Linch  v.  Broad,  70  Texas,  94; 
WipfiE  V.  Heder,  6  Texas  Civ.   App.,  693.)     Nor  vnll  the  facts  that 
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appellant  had  paid  out  the  entire  estate,  and  that  the  County  Court 
entered  an  order  finally  discharging  him  take  from  the  District  Court 
the  power  to  review  the  proceedings  below  and  to  restate  the  adminis- 
trator's account  in  accordance  with  the  law  and  the  evidence.  (McShan 
V.  Lewis,  76  S.  W.  Rep.,  616;  Richardson  v.  Kennedy,  74  Texas,  507.) 

Under  the  fifth  and  tenth  assignments,  the  contention,  in  substance, 
is  made  that  appellant  was  authorized  to  pay  out  of  the  said  sum  re- 
odved  from  the  government  fifty  percent  thereof,  as  was  done,  to  Silas 
Hare,  John  G.  Hagler  and  appellant  himself  by  vii-tue  of  an  order  of 
the  County  Court  purporting  to  authorize  a  contract  to  that  effect  en- 
tered into  between  the  persons  named  and  a  former  administrator.  The 
contract  referred  to  was  in  legal  effect  similar  to  the  contract  construed 
by  this  court  in  the  caae  of  Lynch  v.  Pollard,  62  S.  W.  Rep.,  945. 
We  there  held  that  the  owner  of  an  Indian  depredation  claim  could  not 
imder  the  act  of  Congress  relating  to  such  claims,  lawfully  contract,  as 
WIS  done  in  this  case,  to  pay  a  person  out  of  the  sum  collected  for  ex- 
penses and  as  fees  in  prosecuting  the  claim  an  amount  in  excess  of  the 
15  percent  allowed  by  the  court  of  claims  and  permitted  by  the  act. 
We  see  no  8u£Bcient  reason  for  changing  the  conclusion  announced  in 
that  case,  nor  is  it  necessary  to  repeat  what  we  there  said.  See  also 
Spofford  V.  Kirk,  97  U.  S.,  484.  If  the  owner  of  the  claim  can  not  so 
contract,  we  do  not  see  how  his  legal  representative  can  do  so.  If 
forbidden  by  law  the  order  of  the  County  Court  could  not  and  did  not 
give  the  contract  validity.  Courts  can  not  any  more  than  individuals 
contravene  lawful  enactments  of  the  Congress.  It  follows  that  the  Dis- 
trict Court  in  restating  appellant's  account  as  administrator  properly 
excluded  the  payment  to  Hare,  Hagler  and  Friend.  This  conclusion 
leads  to  the  further  conclusion  that  the  account,  as  restated  by  the 
District  Court,  was  correct,  and  that  appellees  were  entitled  to  the 
5nms  severally  awarded  to  them.  We  also  think  the  court  properly 
avarded  to  certain  heirs  of  Mack  Boren,  deceased,  not  parties  to  the 
aiit,  ttie  distributive  share  of  the  estate  to  which  they  were  entitled. 
It  was  the  duty  of  the  court  in  restating  the  account  to  ascertain  who 
the  heirs  were,  and  to  make  the  proper  disposition  of  the  estate  not  law- 
fully paid  out  by  the  administrator.  (Hev.  Stats.,  arts.  2198  et  2202, 
and  Beese  v.  Hicks,  13  Texas,  164.) 

The  conclusions  stated  render  questions  presented  by  other  assign- 
ments immaterial.  We  therefore  overrule  all  assignments,  find  that  the 
material  allegations  of  appellees'  petition  are  supported  by  the  evidence, 
and  affirm  the  judgment  of  the  District  Court. 

Affirmed. 

Writ  of  error  refused. 
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Armour  and  Company  v.  W.  K.  Dumas. 

Decided  April   21,    ]1K)6. 

1. — ^Penonal  Injury — Fellow  Senrant — Assumed  Elsk. 

In  a  suit  againat  the  owner  of  a  building  for  personal  injuriea  caused  by 
stepping  upon  an  upturned  nail  or  spike  during  the  construction  of  the  building 
it  appearing  from  the  evidence  that  the  plaintiff  was  one  of  many  workmen 
engaged  in  the  construction  of  said  building,  with  no  authority  the  one  over 
the  other,  such  workmen  were  fellow  servants,  and  each  assumed,  when  he 
entered  the  common  employment,  the  risk  incident  to  the  negligence  of  the 
others,  and  the  injury  having  occurred  from  the  negligence  of  said  fellow 
servants,  the  owner  of  the  building  was  not  liable. 

2. — Safe  Place  to  Work — ^Duty  to  Furnish — Ezoeptlon  to  Aule. 

To  the  rule  that  it  is  the  duty  of  the  master  to  furnish  the  servant  a  safe 
place  to  work  there  is  an  exception,  viz.,  the  master  is  not  liable  where  the 
danger  to  which  the  employe  is  exposed  is  merely  transitory,  due  to  no  fault 
of  plan  or  construction,  but  is  one  where  the  work  is  of  such  a  character  that 
as  it  progresses  the  environment  of  the  servant  must  necessarily  undergo  fre- 

?uent  changes,  and  the  injury  is  attributable  to  one  of  such  transitory  changes, 
n  such  cases  the  rule  that  the  master  can  not  delegate  to  another  the  duty 
of  supplying  a  safe  place  to  work  has  no  application. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

West,  Chapman  &  West  and  Theodore  Mack,  for  appellant. — ^The  rule 
that  it  is  the  duty  of  the  master  to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  of  work  for  the  servant  is  not  applicable  to  ease? 
in  which  the  work  which  the  servant  is  employed  to  do  is  of  such  nature 
that  its  progress  is  constantly  changing  the  conditions  as  regards  the 
increase  and  diminution  of  safety.  The  hazards  thus  arising  as  the  work 
proceeds  are  regarded  as  being  ordinary  dangers  of  the  employment,  and 
by  his  acceptance  of  the  employment,  the  servant  necessarily  aspumes 
them.  If  the  conditions  thus  exemplified  are  proximately  caused  by  neg- 
ligence of  fellow  servants,  recovery  is  denied  as  a  result  of  the  proposi- 
tion of  the  doctrine  of  fellow  servants  or  common  employment.  Armour 
V.  Hahn,  111  U.  S.,  313:  Hough  v.  Texas  &  Pac.  B.  R.  Co.,  100  IT.  S., 
213;  Randall  v.  Baltimore  A  0.  R.  R.  Co.,  109  U.  S.,  478;  AVhitaker  v. 
Bent,  167  Mass.,  588;  2  Labatt  on  Master  and  Servant,  sec.  587;  Allen 
V.  Galveston,  H.  &  S.  A.  R.  R.  Co.,  37  S.  W.  Rep.,  171 ;  1  Labatt  on 
Master  and  Servant,  sec.  269 ;  2  Labatt  on  Master  and  Servant,  sec.  588. 

D.  W.  Puchett  and  W.  C.  Prewitt,  for  appellee. — The  obligation  of 
the  master  to  see  that  the  place  where  his  servant  is  required  to  work 
is  reasonably  safe,  is  primary,  absolute  and  nonassignable,  in  the  sense 
that  the  master  is  responsible  for  the  negligence  of  any  servant  or  agent 
of  whatever  grade,  to  whom  he  delegates  performance  of  it.  San  An- 
tonio, etc.,  Ry.  Co.  v.  Adams,  6  Texas  Civ.  App.,  102;  Texas,  etc.,  Ry. 
Co.  v.  Single,  16  Texas  Civ.  App.,  653 ;  Texas,  etc.,  Ry.  Co.  v.  Whitmore, 
58  Texas,  276;  Houston,  etc.,  Ry.  Co.  v.  Dunham,  49  Texas,  181;  Hous- 
ton, etc.,  Ry.  Co.  v.  Marcelles,  59  Texas,  334;  Sabine,  etc.,  Ry.  Co.  v. 
Ewing,  1  Texas  Civ.  App.,  531 ;  4  Thompson's  Law  of  Negligence,  art. 
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3874  and  notes;  Chicago,  etc..  By.  Co.  v.  Eaton,  62  N.  E.  Rep.,  784; 
DaviB  V.  Central  Vennont  Ry.  Co.,  55  Vt.,  84;  Galveston,  H.  &  S.  A. 
By.  Co.  V.  Manns,  11  Texas  Ct.  Rep.,  754;  San  Antonio,  etc..  By.  Co. 
V.  Brooking,  61  S.  W.  Rep.,  537;  Texas,  etc.,  Ry.  Co.  v.  Echols,  25  S. 
W.  Rep.,  1087;  Texas,  etc.,  Ry.  Co.  v.  French,  86  Texas,  96;  Gulf,  etc., 
By.  Co.  V.  Brentford,  79  Texas,  619 ;  International  &  6.  N.  By.  Co.  v. 
Johnson,  23  Texas  Civ.  App.,  160;  Grace,  etc.,  Co.  v.  Kennedy,  99  Fed. 
Bep.,  679;  Jensen  v.  Hudson  Saw  Mill  Co.,  73  N.  W.  Bep.,  434. 

SPEER,  Associate  Justice. — Appellee  recovered  a  judgment  against 
appellant  for  personal  injuries  sustained  by  him  in  stepping  upon  the 
points  of  some  upturned  nails  protruding  through  a  piece  of  board  lying 
apon  the  floor  of  the  building  in  which  he  was  at  work.  The  paragraph 
of  the  court's  charge  upon  which  the  recovery  was  had,  and  which  indi- 
cates the  negligence  relied  on,  is  as  follows:  "If  you  believe  and  find 
from  the  evidence  that  defendant's  foreman  in  charge  of  the  workers 
with  whom  plaintiff  was  engaged  on  the  occasion  of  his  alleged  injury, 
or  if  defendant's  employes  (if  any)  charged  with  the  duty  of  keeping 
ihe  floor  clean  of  rubbish  failed  to  use  ordinary  care  to  see  that  the  floor 
where  plaintiff  was  working  was  reasonably  safe,  then  defendant  would 
be  guOty  of  negligence;  and  if  by  reason  of  such  failure  (if  any)  a 
piece  of  timber  with  spikes  or  nails  therein  with  upturned  points  was 
left  and  permitted  to  remain  upon  the  floor;  and  ii  plaintiff,  while  in 
said  room,  pursuant  to  the  discharge  of  his  duties,  jumped  or  stepped 
upon  said  spikes  or  nails  and  was  thereby  injured;  and  you  find  plaintiff's 
injury  was  the  direct  result  of  such  negligence  (if  any  you  find),  and 
plaintiff  is  not  precluded  from  a  recovery  by  subsequent  instructions 
herein,  then  your  verdict  will  be  for  the  plaintiff.  But  if  you  do  not 
believe  that  the  employees  of  the  defendant  above  mentioned  were  guilty 
of  negligence  in  the  matter  herein  submitted  to  you,  then  plaintiff  could 
not  recover.'*  The  "subsecjuent  instructions"  comprehended  charges  to 
the  effect  that  if  appellee  knew  of  the  presence  of  pieces  of  timber  with 
nails  in  them,  he  assumed  the  risk  of  the  danger  and  that  if  he  was 
guilty  of  contributory  negligence  he  could  not  recover.  So  that,  as  thus 
qualified,  we  are  confronted  with  the  question,  does  the  charge  quoted 
Btate  a  correct  proposition  of  law  as  applied  to  the  facts  of  this  case? 
We  are  of  opinion  it  does  not.  The  evidence  shows  that  appellee,  together 
with  a  number  of  other  employees,  was  engaged  in  the  construction  of  a 
large  building  for  appellant.  There  was  what  was  known  as  a  sweep- 
ing gang,  whose  duty  it  was  to  sweep  up  the  trash,  pieces  of  boards, 
nails,  et  cetera,  into  piles  in  the  basement  room  where  appellee  was  en- 
gaged in  mixing  concrete  for  the  building,  and  if  there  was  any  negli- 
gence shown,  it  was  that  of  the  employees  constituting  this  sweeping 
gang.  The  carpenters,  the  sweeping  gang  and  appellee,  all  being  engaged 
in  Sie  common  work  of  erecting  the  building,  with  no  authority  the 
one  over  the  other,  were  fellow  servants,  and  the  negligence  of  the  others 
was  assumed  by  each  when  he  entered  the  common  employment.  But  it 
is  inaiBted  that  the  duty  of  exercising  care  to  furnish  a  reasonably  safe 
place  to  work,  resting  upon  appellant,  was  absolute  and  nonassignable. 
But  to  this  general  rule  there  is  the  well-known  exception  that  the 
master  is  not  liable  .where  the  danger  to  which  the  employee  is  exposed 
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is  merely  a  transitory  one,  due  to  no  fault  of  plan  or  construction,  but 
is  one  where  the  work  is  of  such  a  character  that  as  it  progresses  the 
environment  of  the  servant  must  necessarily  undergo  frequent  changes, 
and  the  injury  is  traceable  to  one  of  these  transitory  changes.  This  ex- 
ception finds  its  illustrations  for  the  most  part  in  cases  involving  the 
construction  of  works.  (Armour  v.  Hahn,  111  U.  S.,  313;  Durst  v. 
Carnegie  Steel  Co.,  173  Pa.,  162;  Butler  v.  Townsend,  126  N.  Y.,  105; 
2d  Labatt,  Master  &  Servant,  sees.  587,  588  and  612a.)  The  authori- 
ties cited  by  appellee  do  not  involve  the  exceptional  condition  of  afiEairs 
here  adverted  to^  but  are  cases  of  completed  structures  or  places  or  work 
for  the  servant  and  are  fit  instance  of  the  application  of  the  general  rule 
that  the  master  can  not. delegate  to  another  the  duty  of  supplying  a  safe 
place  to  work. 

Under  the  undisputed  facts,  appellee  received  his  injuries  from  a  cause 
the  risk  of  which  he  assumed,  and  can  not  recover. 

The  judgment  is  therefore  reversed  and  here  rendered  in  favor  of 
appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Southern  Kansas  Railway  Company  op  Texas  v.  B.  A.  Saob. 

Decided   April   21,   1900. 

1. — Juror — ChaUengre  for  Caaie. 

The  fact  that  a  juror  is  prejudiced  against  a  person  who  is  to  be  an  im- 
portant witness  for  defendant  is  not  a  statutory  ground  of  challenge  for  cause; 
but  a  challenge  for  this  cause  might  properly  be  sustained  in  the  discretion  of 
the  court,  under  art.  3298,  of  the  Revised  Statutes,  making  that  a  challenge 
for  cause  "which,  in  the  opinion  of  the  court,  renders  the  juror  an  imfit  person 
to  sit  on  the  jury." 

2. — Cause  of  Wreck — ^Expert  Testimony. 

The  testimony  of  a  witness  for  defendant,  who  was  qualified  to  testify  as 
an  expert,  "that  he  failed  to  find,  from  examining  the  wreck,  any  cause  which 
produced  it,  and  that  it  often  liappened  in  railroading  that  wrecks  occur,  and 
a  careful  examination  fails  to  disclose  any  cause  for  it,  and  the  wreck  in 
which  plaintiff  was  injured  was  one  of  that  kind,"  was  not  subject  to  the 
objection  that  it  was  irrelevant  and  immaterial,  and  should  have  been  admitted. 

3. — Pleading  of  Defendant — ^Evidence. 

Where  in  a  suit  for  personal  injuries  the  defendant  pleads  contributory 
negligence  on  the  part  of  plaintiff,  testimony  of  the  plaintiff  tending  to  dis- 
prove the  charge  of  contributory  negligence  is  admissible  under  the  pleading 
of  the  defendant,  though  not  under  that  of  plaintiff. 

4. — Exclusion  of  Testimony — ^When  Harmless. 

Where  it  appears  from  the  record  that  testimony  excluded  at  one  time 
during  the  trial  was  admitted  at  another,  the  error  in  the  ruling  of  the  court, 
if  any,  was  harmless. 

5. — Charge  of  Court — Construction. 

The  charge  of  the  court  should  be  considered  and  construed  as  a  whole. 
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Appeal  from  the  District  Court  of  Roberts  County.  Tried  below 
kfore  Hod.  B.  M.  Baker. 

J.  W.  Terry,  U.  E.  Hoover  and  R.  E.  Taylor,  for  appellant.— When 
it  appears  from  the  voir  dire  examination  of  a  juror  that  his  prejudice 
agamk  a  witness  of  the  defendant  is  so  great  that  he  could  not  give 
proper  weight  to  his  testimony,  he  being  an  important  witness  for  the 
defendant,  and  that  to  the  extent  that  he  disliked  such  witness,  he  might 
be  influenced  in  his  verdict  against  the  defendant,  such  juror  is  not  an 
imbiased  juror,  such  as  contemplated  by  statute,  and  it  is  error  to  over- 
rule a  challenge  to  such  juror  for  cause.  Sayles'  Statutes,  arts.  3141, 
3207  and  3208;  Couts  v.  Neer,  70  Texas,  468;  Houston  &  T.  C.  Ry. 
Co.  V.  Terrell,  69  Texas,  650. 

Plaintiff  having  charged  specific  acts  of  negligence,  could  give  evi- 
dence of  no  other  act  or  omission  on  the  part  of  defendant.  Evi- 
deDce  of  other  acts  than  those  charged  in  the  petition  as  responsible  for 
the  wreck,  which,  from  the  evidence  in  the  case,  probably  influenced  the 
?erdict  of  the  jury,  was  error.  Savles'  Statute,  art.  2299,  rule  5 ;  Gulf, 
C.  ft  S.  P.  R  R-'Co.  V.  Beall,  43"  S.  W.  Rep.,  605;  Gulf,  C.  &  S.  F. 
B.  B.  V.  Rowland,  82  Texas,  170,  and  cases  there  cited;  13  Enc.  P.  &  P., 
p.  908. 

It  being  the  contention  of  the  defendant  that  the  wreck  was  a  risk 
incident  to  the  employment  of  plaintiff,  and  the  witness  Starkweather, 
having  shown  suflScient  experience  in  such  matters,  and  having  testi- 
fied that  he  was  present  and  helped  clear  up  the  wreck  and  had  carefully 
examined  the  same  as  to  the  cause  which  had  produced  it,  it  was  com- 
petent for  the  defendant  to  prove  by  said  witness  that  he  failed  to  find 
any  cause  which  produced  the  wreck,  and  further  that  wrecks  often 
occur  and  no  cause  could  be  discovered  which  produced  them.  Ethridge 
?.  San  Antonio  &  A.  P.  Ry.  Co.,  39  S.  W.  Rep.,  204 ;  Myers  v.  State, 
37  Texas  Crim.  Rep.,  333 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pitts,  42 
S.  W.  Rep.,  255;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Richards,  83  Texas,  206; 
Qtlveston,  H.  &  H.  Ry.  Co.  v.  Bohan,  47  S.  W.  Rep.,  1050;  Ft.  Worth 
ft  D.  C.  Ry.  Co.  V.  Thompson,  75  Texas,  503. 

The  law  only  requires  of  a  railroad  to  exercise  ordinary  care  to  keep 
and  maintain  its  track  in  a  reasonably  safe  condition  for  the  running 
rf  its  trains  thereon,  and  it  is  not  the  duty  of  the  railroad  company  to 
keep  and  maintain  its  track  in  that  condition,  and  it  was  error  for  the 
court  to  charge  the  jury  that  it  is  the  duty  of  a  railroad  company  to 
keep  its  roadbed  in  a  reasonably  safe  condition  for  running  its  trains 
thereon,  because  the  road  is  only  charged  with  the  duty  of  exercising 
ordinary  care  in  this  particular.  San  AStonio  &  A.  P.  Ry.  Co.  v.  Robin- 
son, 73  Texas,  277 ;  International  &  G.  N.  Ry.  Co.  v.  Welch,  86  Texas, 
203:  Baker  et  al.  v.  Ashe,  80  Texas,  360;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Rodgers,  89  Texas,  680. 

H.  6.  Hendricks,  John  W.  Veale  and  0.  Coffee,  for  appellee. 

STEPHENS,  Associate  Justice. — This  is  the  second  appeal  in  this 
ewe.  (Southern  Kan.  Ry.  Co.  of  Texas  v.  Saere.  80  S.  W.  Rep.,  1038, 
and  84  S.  W.  Rep.,  814.) 
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The  first  assignment  reads:  '^The  court  erred  in  overruling  and  in 
refusing  to  sustain  the  defendant's  peremptory  challenge  to  the  juror, 
Mim  Smith,  for  the  reasons  and  as  will  more  fully  appear  from  defend- 
ant's bill  of  exceptions  No.  1."  It  distinctly  appears  from  this  bill  of 
exceptions  that  appellant  was  not  only  permitted,  but  was  required  to 
eliminate  this  juror  from  the  panel  by  a  ^^peremptory  challenge;''  so 
that  if  taken  literally  the  assignment  would  have  to  be  overruled  for 
not  being  sustained  by  the  record.  It  appears,  however,  from  the  bill 
of  exceptions  that  the  juror  was  objected  to  on  the  ground  of  his  being 
prejudiced  against  an  important  witness  that  appellant  expected  to  use 
and  did  use  on  the  trial.  But  no  such  ground  of  challenge  for  cause 
is  found  in  our  statute.  The  fourth  subdivision  of  article  3141  makes 
*T[)ias  or  prejudice  in  favor  of  or  against  either  of  the  parties"  a  ground 
of  disqualification,  and  the  next  preceding  subdivision  declares  that 
**any  person  related. by  consanguinity  or  aflBnity  within  the  third  degree 
to  either  of  the  parties  to  the  suit"  shall  be  disqualified  to  serve  as  a 
juror.  If^  as  appellant  seems  to  contend,  prejudice  against  an  important 
witness  for  one  of  the  parties  amounts  to  prejudice  against  the  party 
himself  within  the  meaning  of  the  fourth  subdivision,  then  it  would  seem 
but  logical  to  hold  a  juror  to  be  disqualified  under  the  third  subdivision 
''as  a  person  related"  to  one  of  the  parties  within  the  prohibited  degree 
because  he  is  related  to  his  witness,  which  proves  too  much.  The 
challenge  might,  however,  we  think,  have  been  properly  sustained 
under  article  3208,  making  that  a  challenge  for  cause  to  a  particular 
juror  "which,  in  the  opinion  of  the  court  renders  him  an  unfit  person 
to  sit  on  the  jury."  But  such  ground  of  challenge  would  involve  the 
exercise  of  judicial  discretion,  and  unless  abuse  of  such  discretion  be 
shown  and  it  be  "made  clearly  to  appear  that  thereby  the  party  com- 
plaining has  been  deprived  of  a  trial  by  a  fair  and  impartial  jury,"  the 
case  cited  by  appellant  of  Couts  v.  Neer,  70  Texas,  468,  from  which  we 
have  just  quoted,  would  itself  seem  to  be  sufficient  authority  for  overrul- 
ing the  assignment.  No  abuse  of  discretion  is  shown,  and  the  only 
injury  complained  of  is  that  appellant  was  forced  to  exhaust  his  per- 
emptory challenges  in  order  to  get  rid  of  Smith  as  a  juror,  and  in 
consequence  thereof  was  forced  to  accept  another  juror  it  would  have 
challenged  peremptorily,  but  who,  for  aught  that  appears,  was  fair  and 
impartial. 

Numerous  rulings  on  the  admission  and  exclusion  of  testimony  are 
complained  of  in  appellant's  brief,  in  assignments  second  to  fourteenth, 
aU  of  which  have  received  careful  and  patient  consideration,  but  while 
all  must  be  overruled  only  those  will  be  discussed  which  we  have  found 
more  or  less  difficult  to  dispose  of. 

We  quite  agree  with  appellant,  as  alleged  in  the  eleventh  assignment, 
that  "the  court  erred  in  refusing  to  permit  the  defendant  to  prove  by 
the  witness  G.  C.  Starkweather  that  he  failed  to  find,  from  examining 
the  wreck,  any  cause  which  produced  it,  and  that  it  often  happens  in 
railroading  that  wrecks  occur  and  that  a  careful  examination  fails  to 
disclose  any  cause  for  it,  and  the  wreck  in  which  the  plaintiff  was 
injured  was  one  of  that  kind."  The  objection  offered  to  this  testimony 
was,  that  it  was  "irrelevant  and  immaterial."  Whatever  other  objection 
the  latter  portion  of  it  may  have  been  subject  to,  the  testimony  as  a 
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whole  was  certainly  neither  irrelevant  nor  immaterial^  which  was  the 
(mly  objection  made,  and  which  therefore  excluded  dl  others.  This 
witness,  who  seems  to  have  had  considerable  experience  in  the  examina- 
tion of  railroad  wrecks,  made  a  carefol  examination  of  the  wreck  in 
question  immediately  after  it  occurred.  No  reason  is  jperceiyed,  there- 
fore, why  he  was  not  permitted  to  at  least  state  that  he  failed  to  find  the 
cause  of  the  wreck,  especially  as  two  other  witnesses  offered  by  appel- 
lant and  similarly  situated  were  permitted  to  so  testify.  However,  it 
appears  from  stenographer's  notes  (page  163)  that  his  examination  of 
the  wreck  included  first  of  aU  an  inquiry  of  the  train  crew  as  to  the  cause 
thereof,  though  the  objection  made  did  not  point  this  out.  But  whether 
this  ruling,  &ough  erroneous,  necessitates  a  reversal  of  the  judgment  is 
another  question.  The  material  inquiry  was,  not  so  much  whether  the 
witness  had  or  had  not  beeu  able  to  trace  the  cause  of  the  wreck  as 
whether  it  had  been  caused  by  the  alleged  defective  condition  of  the 
track,  and  as  to  this  he  was  permitted,  after  fully  describing  what  he 
8aw,  to  give  his  opinion  and  testify  that  he  did  not  think  the  condition 
of  the  track  caused  the  wreck,  as  will  be  seen  from  the  following  quota- 
tion from  the  stenographer's  notes:  "Q.  I  will  ask  you  if  when  you 
got  there  that  day  and  made  your  examination  of  this  wreck,  and  while 
you  were  clearing  up  the  wreck,  if  you  found  any  cause  for  the  wreck? 
A.  It  would  be  a  supposition  on  my  part  to  say  what  caused  the  wreck. 
Q.  Do  not  give  your  suppositions,  but  I  will  ask  you  this  question: 
Do  you  think  the  condition  of  the  track  caused  the  wreck.  A.  I  do 
not  think  it  did.'*  We  are  therefore  of  opinion  that  appellant  was 
really  not  deprived  of  any  substantial  benefit  by  the  ruling  complained 
of  and  that  it  should  not  therefore  work  a  reversal  of  the  judgment. 

The  evidence  of  appellee,  which  was  admitted  over  objection,  set  out 
in  the  fifth  assignment  as  follows,  "that  in  making  the  run  from 
Canadian  with  his  train,  as  it  was  backing  up,  he  had  the  second  engine, 
and  engineer  2jOok  had  the  forward  engine;  that  Zook  had  charge  of  the 
air  and  full  control  of  the  train;  that  he  was  not  allowed  to  use  the  air 
and  had  no  management  or  control  over  the  train  and  that  he  could  not 
use  his  air,  except  on  a  signal  from  2iOok,"  was  not  relevant,  perhaps,  to 
any  issue  tendered  in  his  petition,  but  as  the  answer  tendered  the  issue 
of  contributory  negligence,  charging  him  with  backing  up  the  train  at  a 
dangerous  rate  of  speed,  appellant  is  not  in  position  to  claim  a  reversal 
of  the  judgment  because  of  the  admission  of  this  testimony. 

In  the  eighth  assignment  complaint  is  made  of  the  court's  refusal  to 
permit  appellant  to  prove  by  Dr.  Gun,  a  witness  for  appellee,  that  "a 
failure  to  use  an  arm  for  three  or  four  years  would  cause  it  to  become 
atrophied,  shrunken  and  of  little  use,  and  much  in  the  same  condition 
in  whidi  he  found  the  plaintiff's  arm ;"  but  near  the  bottom  of  the  sixty- 
second  page  of  appellant's  brief,  under  another  assignment,  we  find  this 
statement:  **Dr.  Gun,  the  plaintiff's  witness,  who  had  examined  him 
for  the  sole  purpose  of  testifying  in  the  case,  reluctantly  admitted  that 
non-use  would  practically  destroy  a  muscle."  From  the  stenographer's 
tranacript  (page  63)  it  appears  not  only  that  appellant  received  the 
full  benefit  of  the  excluded  evidence  but  also  that  counsel  for  appellee 
Snally  withdrew  the  objection  first  made  and  sustained,  which  explains 
the  seeming  inconsistency. 
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Passing  over  without  comment  the  fifteenth  assignment^  complaining 
of  the  argument  of  counsel,  to  which  we  find  no  serious  objeotm,  we 
come  to  assignments  sixteenth  to  tweaty-«ixtfa,  wfaidi  complain  of  the 
action  of  the  court  in  giving  and  refusing  charges.  All  those  com- 
plaining  of  the  court's  refusal  to  give  charges  are  overruled,  hecnse  the 
charge  given  sufficiently  covered  every  JUAljeriai  iBsne  raised  by  the 
pleadings  and  evidence.  As  to  those  complaining  of  the  different  para- 
graphs of  the  charge,  it  is  perhaps  suflScient  to  say  that  the  charge  given 
on  the  former  trial  seems  to  have  been  copied  on  the  last,  except  what 
was  condemned  by  the  opinion  of  the  Supreme  Court  on  writ  of  error. 
Some  objections  are  now  presented,  however,  which  do  not  seem  to  have 
been  urged  on  the  former  appeal  (the  record  being  now  in  the  Supreme 
Court),  and  as  the  judgment  was  affirmed  by  this  court  there  was  no 
occasion  to  consider  objections  not  made,  as  there  perhaps  would  have 
been  had  the  judgment  been  here  reversed  and  the  cause  remanded 
for  a  new  trial.  Inasmuch  as  the  charge  was  copied  in  full  in  our 
opinion  on  the  former'  appeal,  and  inasmuch  as  the  cause  was  remanded 
for  a  new  trial  by  the  Supreme  Court,  with  the  charge  thus  brought  con- 
spicuously to  their  attention,  the  trial  court  doubtless  felt  justified  in 
concluding  that,  except  insofar  as  it  was  criticised,  it  received  the  ap- 
proval of  the  Supreme  Court  and  might  safely  be  given  on  another  trial. 
But  however  this  may  be,  after  carefully  considering  these  new  objections 
to  the  charge,  we  have  finally  concluded  that  they  should  all  be  over- 
ruled; for,  while  some  of  them  may  seem  to  be  well  taken  when  confined 
to  the  particular  paragraph  objected  to,  nevertheless,  when  all  the 
paragraphs  are  read  together  none  of  the  objections  seem  to  be  tenable. 
To  illustrate :  the  seventh  paragraph,  which  is  identical  with  the  tenth 
on  the  former  appeal  (80  S.  W.  Rep.,  1040),  is  objected  to  on  two 
grounds:  first,  because  it  imposed  on  the  railway  company  the  duty  of 
keeping  its  roadbed  in  a  reasonably  safe  condition  for  running  its  trains 
thereon,  when  it  "is  only  charged  with  the  duty  of  exercising  ordinary 
care  in  this  particular;'*  and  second,  because  the  charge  gave  undue 
prominence  to  the  obligation  of  the  railway  company  to  keep  its  track 
in  a  reasonably  safe  condition,  rather  than  to  use  ordinary  care  to  see 
that  it  is  kept  in  such  condition.  The  latter  objection  was  made  and 
disposed  of  on  the  former  appeal,  but  the  former,  does  not  seem  to  have 
been.  But  it  will  be  seen  that  the  issue  submitted  in  paragraph  seven 
on  the  last  trial  and  paragraph  ten  on  the  first,  was  the  issue  of  assumed 
risk,  as  to  which  no  proposition  is  submitted  under  the  assignment,  and 
not  the  issue  of  appellant's  obligation  either  to  keep  its  roadbed  in  a  rea- 
sonably safe  condition,  or  to  exercise  ordinary  care  to  do  so,  which  issue 
had  been  distinctly,  fully  and  correctly  submitted  in  preceding  para- 
graphs, one  of  which  was  referred  to  by  number  in  the  paragraph  in 
question.  Not  only  so,  but  the  court  had  pointedly  instructed  the  jury 
in  another  of  the  preceding  paragraplis  that  if  they  found  from  the 
evidence  that  appellant  had  "exercised  ordinary  care  in  keeping  and 
maintaining  its  railway  track  at  the  point  where  the  wreck  occurred" 
in  a  reasonably  safe  condition  for  the  purpose  Of  running  trains  thereon, 
it  was  entitled  to  a  verdict,  "notwithstanding  the  fact  that  the  train 
was  wrecked,  and  that  the  plaintiff  received  injuries  by  reason  thereof.*' 
Not  even  in  the  paragraph  criticised  was  the  dutj'  of  the  railway  com- 
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pany  referred  to  as  one  to  keep  its  track  absolutely  safe  but  only  'Mii 
a  reasonably  safe  condition,"  which  is  not  too  much  to  expect  of  one 
exercising  proper  care  in  operating  a  railway. 

The  remaining  assignments  complain  of  the  court's  refusal  to  grant 
a  new  trial,  both  because  of  the  insufficiency  of  the  evidence  to  warrant 
a  recoyery,  and  because  the  amount  of  the  verdict  was  excessive ;  but  we 
are  unable  to  sustain  any  of  these  assignments,  the  case,  as  on  former 
appeal,  being  one  of  conflicting  evidence  on  both  issues. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  B.  WOBSHAM  ET  AL.  V.  J.  C.  DyER  KT  AL. 

Decided  April  21,  1906. 

C«uty  Depotltorie*— ikflt  Conttmed. 

Under  the  provisions  of  the  Act  of  the  Twenty-ninth  Legislature,  page  302, 
authorizing  the  selection  of  county  depositories  for  county  funds,  when  no  bid 
is  submitted  for  the  entire  amount  of  the  county  funds,  the  Commissioners' 
Court  has  tfae  authority  to  select  a  depository  for  a  portion  of  the  county  funds, 
the  bid  of  such  depository  being  for  a  part  only  of  such  funds,  and  in  other 
respects  in  compliance  with  the  law. 

Appeal  from  the  District  Court  of  Clay  County.  Tried  below  before 
Hon.  A.  H.  Corrigan. 

R.  E.  Taylor  and  H.  A.  Allen,  for  appellants. 

J.  H.  Barwise,  Jr.,  and  W.  T,  Allen,  for  appellees. 

SPEER,  Associate  Justice. — W.  B.  Worsham,  W.  H.  Featherston, 
and  J.  D.  Stine  filed  an  application  for  injunction  against  J.  C.  Dyer, 
county  treasurer  of  Clay  County,  S.  A.  Denny,  county  judge,  and  J.  W. 
Hardin,  W.  B.  Corlett,  M.  Gilbert  and  J.  K.  Gault,  county  conunis- 
Bioncrs  respectively,  and  the  Merchants  and  Planters  Bank  of  Henrietta, 
to  restrain  the  county  officers  from  turning  over  $30,000  of  the  county 
funds  to  the  Merchants  and  Planters  Bank  of  Henrietta,  upon  the 
ground  that  the  action  of  the  Commissioners^  Court  in  the  matter  of 
selecting  the  Merchants  and  Planters  Bank  as  a  depository  of  the  county 
funds  to  the  extent  of  the  amount  named  was  illegal  and  void,  and  that 
for  the  county  treasurer  to  obey  its  order  and  deposit  said  funds  in  said 
bank  would  be  to  jeopardize  the  same  and  inflict  injury  on  the  peti- 
tioners, who  are  citizens  and  taxpayers  in  the  county  and  bondsmen  as 
well  on  the  county  treasurer's  official  bond.  There  was  a  trial  before 
a  jury,  but  the  district  judge  instructed  a  verdict  for  the  defendants 
upon  which  judgment  was  entered  in  their  favor,  and  the  plaintiffs  have 
appealed. 

Whether  or  not  appellants  have  any  cause  of  complaint  against. the 
action  of  the  Commissioners*  Court  of  Clay  County  in  awarding  $30,000 
(A  the  county  funds  to  appellee,  the  Merchants  and  Planters  Bank, 
involves  a  construction  of  the  Act  of  the  Twenty-ninth  Legislature, 
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page  392y  authorizing  the  selection  of  county  depositories  for  the  county 
funds.  The  first  section  relating  to  county  depositories  (section  20  of 
the  Act)  authorizes  the  commissioners  at  stated  times  to  receive  pro- 
posals from  bankers  to  act  as  the  depository  of  the  funds  of  such  county, 
and  provides  for  the  advertisement  for  such  bids.  The  next  section 
declares  how  such  bids  shall  be  prepared  and  requires  that  the  same 
shall  be  accompanied  by  a  certified  check  as  a  guarantee  of  good  faith 
on  the  part  of  the  bidder.  The  next  section  prescribes  the  procedure  for 
opening  such  bids,  and  makes  it  the  duty  of  the  Commissioners*  Court 
"to  select  as  the  depository  of  all  the  funds  of  the  county,  the  banking 
corporation,  association  or  individual  banker,  offering  to  pay  the  largest 
rate  of  interest  per  annum  for  said  fund ;  provided  the  Commissioners' 
Court  may  reject  any  and  all  bids;*'  it  prescribes  the  method  of  com- 
puting the  interest,  Erects  the  fund  to  which  the  same  shall  be  credited, 
and  authorizes  the  return  of  the  checks  of  bidders  whose  bids  have  been 
rejected.  The  next  succeeding  section  prescribes  the  time  within  which 
the  successful  bidder  shall  make  bond,  and  that  "said  bond  shall  in  no 
event  be  for  less  than  the  total  amount  of  revenue  of  such  county  for  the 
entire  two  years  for  which  the  same  is  made,**  and  some  other  provisions 
not  necessary  here  to  notice.  Section  24  makes  it  the  duty  of  the  county 
treasurer,  immediately  upon  the  making  of  an  order  selecting  such 
county  depository,  to  transfer  to  said  depository  all  the  funds  belonging 
to  said  county  and  thereafter  to  deposit  the  funds  of  the  county  with 
such  depository,  and  prescribes  a  penalty  in.  favor  of  the  depository  for 
his  failure  to  do  so.    Sections  25  and  26  we  quote  in  full : 

"Section  25.  If  for  any  reason  there  shall  be  submitted  no  proposals 
by  any  banking  corporation,  association  or  individual  banker  to  act  as 
county  depository,  or  in  case  no  bid  for  the  entire  amount  of  the  county 
funds  shall  be  made,  or  in  case  all  proposals  made  shall  be  declined,  then 
in  any  duch  case  the  Commissioners'  Court  shall  have  the  power,  and  it 
shall  be  their  duty,  to  deposit  the  funds  of  the  county  with  any  one  or 
more  banking  corporations,  associations,  or  individual  bankers  in  the 
county  or  in  adjoining  counties,  in  such  sums  and  amounts  and  for 
such  periods  of  time  as  may  be  deemed  advisable  by  the  court,  and  at 
such  rate  of  interest,  not  less  than  one  and  one-half  percent  per  annum, 
as  may  be  agreed  upon  by  the  Commissioners'  Court  and  the  banker  or 
banking  concern  receiving  the  deposit,  interest  to  be  computed  upon 
daily  balance  due  the  county  treasurer;  and  any  banker  or  banking 
concern  receiving  deposits  under  this  section  shall  execute  a  bond  in  the 
manner  and  form  provided  for  depositories  of  all  the  funds  of  the  county, 
with  all  the  conditions  provided  for  same,  the  penalty  of  said  bonds  to 
be  not  less  than  the  total  amount  of  county  funds  to  be  deposited  with 
such  banker  or  banking  concern.** 

"Section  26.  When  the  funds  of  any  county  shall  be  deposited  with 
two  or  more  depositories,  the  Commissioners'  Court  shall  select  and 
name  by  order  one  of  said  depositories  to  act  as  a  clearing  house  for  the 
others,  at  which  all  county  warrants  shall  be  finally  paid." 

The  undisputed  evidence  shows  that  on  the  day  provided  by  law  for 
the  selection  of  county  depositories,  the  Commissioners'  Court  of  Clay 
County  met  and  opened  the  bid  of  appellee  Merchants  and  Planters 
Bank,  which  was  the  only  bid  before  it,  and  selected  that  bank  as  the 
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depository  for  county  funds  to  the  amount  of  $30,000  upon  its  bid  to 
act  as  county  depository  for  such  amount  of  its  funds,  and  required  it  to 
execute  a  bond  properly  conditioned  in  the  sum  of  $40,000,  which  it  had 
agreed  to  do  in  its  bid.  The  insistence  of  appellants  is  that  any  attempt 
to  select  a  coxmty  depository  for  an  amount  of  the  county  funds  less 
than  the  whole  is  unauthorized  by  law  and  void;  but  the  most  casual 
reading  of  section  25  above  quoted  discloses  that  the  Legislature  has 
provided  in  cases  such  as  here,  where  there  is  no  bid  for  the  entire  amount 
of  the  county  funds,  as  well  as  in  some  other  cases,  the  Commissioners' 
Court  have  the  power,  and  it  is  made  their  duty,  to  deposit  the  fimds 
of  the  coiinly  in  such  sums  and  amounts  and  for  such  periods  of  time 
as  may  be  deemed  advisable  by  the  court,  and  at  such  rate  of  interest, 
not  less  than  one  and  one-half  percent  per  annimi,  as  may  be  agreed 
npon  by  the  parties.  There  being  absomtely  no  other  bid  before  the 
court  than  the  Merchants  and  Planters  Bank's  bid,  and  that  being  for  a 
part  only  of  the  funds,  the  Commissioners'  Court  had  full  power,  and  it 
was  their  ofBcial  duty,  if  they  deemed  it  advisable,  to  award  to  this  bant 
the  sum  of  money  bid  for  upon  the  rate  of  interest  bid,  which  was  in 
eicess  of  the  minimum  prescribed  by  the  Act.  If  there  remained  any 
doubt  of  the  power  of  the  Commissioners'  Court  to  deposit  a  part  only 
of  the  county  funds  with  a  given  depository,  it  disappears  entirely  when 
the  provisions  of  section  26  are  examined,  for  that  section  not  only 
contemplates  this  very  condition  of  affairs,  but  provides  that  the  Com- 
missioners' Court  shall  select  one  of  the  "two  or  more  depositories,"  to 
act  as  a  clearing  house  for  the  others. 

There  remains  only  to  be  considered  the  question  of  what  effect  should 
be  pven  to  appellant's  allegations  of  fraud  on  the  part  of  the  Com- 
missioners' Court  in  making  the  award  to  the  bank  it  did.  It  is,  of 
course,  sufficient  to  say  there  is  not  the  slightest  evidence  in  the  record 
to  support  these  allegations.  But  the  allegations  themselves  fall  short 
of  mating  a  case,  for  it  is  nowhere  asserted  that  appellee,  the  Merchants 
and  Planters  Bank,  was  a  party  to  such  fraud,  and  it  is  difficult  to  under- 
stand how  it  could  be  denied  the  fruits  of  a  legitimate  contract  entered 
into  with  the  county  through  its  Commissioners'  Court,  when  it  was 
itself  entirely  free  from  the  charge  of  fraud  in  procuring  the  contract. 

Upon  the  undisputed  facts  the  district  judge  properly  directed  a 
verdict  in  favor  of  appellees,  and  his  judgment  is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


lyXBRNATIONAL  &  GREAT  XORTHERN   BaTLROAD  COMPANY  V.  JOHN  N. 

Ellysox  et  al. 

Decided  April   25,   1906. 

t— Prozliiiate  Cause — ^Svldeiioe. 

In  a  case  where  a  plaintiff  died  during  pendency  of  her  suit  for  damages 
for  personal  injuries,  and  the  action  was  continued  by  her  heirs,  who  made 
themaelves  parties,  the  evidence  is  held  sufficient  to  show  that  the  proximate 
cause  of  the  death  was  not  such  injury,  but  sickness  from  other  causes,  and 
the  suit  held  maintainable,  following  ruling  on  previous  appeal.  EUyson  ▼• 
lotemational  &  G.  N.  R.  R.  Co.,  76  S.  W.  Rep.,  868. 
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8. — ^Proximate  Cause— Cliarge— Definition. 

On  the  issue  whether  death  was  to  be  attributed  to  personal  injury  as  its 

Eroximate  cause,  the  evidence  showing  that  it  was  brought  about  by  a  corn- 
ination  of  weakened  condition  from  the  injuries  and  of  an  attack  of  diarrhoea, 
the  following  definition  was  held  not  erroneous:  "The  proximate  cause  is 
that  which,  in  its  natural  sequence,  unbroken  by  any  efficient  intervening  caase, 
produces  the  death,  and  without  which  it  would  not  have  occurred.  The  remote 
cause  is  that  which  some  independent  force  merely  takes  advantage  of  to  pro- 
duce a  death  which  is  not  the  natural  and  probable  effect  of  such  cause." 

8. — ^Damages. 

A  verdict  for  $2,000  held  not  excessive  in  suit  for  personal  injuries  to  a 
woman  82  years  old,  feeble,  and  incapable  of  earning  anything,  but  suffering 
pain  therefrom,  the  suit  being  a  continuation  by  her  heirs  of  her  action  pending 
at  her  death,  and  not  one  for  injuries  from  her  death. 

Appeal  from  the  District  Court  of  Williamson  County,  Tried  below 
before  Hon.  Victor  Tj.  Brooks. 

S.  R.  Fisher  (N.  A.  Stedman,  of  counsel),  for  appellant. — The  defini- 
tion given  by  the  court  of  "proximate  cause'*  was  inaccurate  and  errone- 
ous in  that  the  court,  in  defining  proximate  cause,  failed  to  advise  the 
jury  that  a  cause  which  induces,  causes  or  sets  in  motion  and  renders 
effective  for  harm,  the  cause  which  is  nearest  to  and  directly  produces 
the  result — death — ^is  nevertheless  the  proximate  cause.  Howard  P. 
Ins.  Co.  V.  Norwich,  etc..  Transportation  Co.,  12  Wall.,  199;  Freeman 
V.  Mercantile  Accident  Assn.,  156  Mass.,  353 ;  Neeley  v.  Ft.  Worth,  etc., 
Ry.  Co.,  96  Texas,  279 ;  Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas,  223, 
et  seq.,  and  authorities  there  cited;  Brush  Elec.  L.  &  P.  Co.  v.  Lefevre, 
93  Texas,  604;  Citizens  Railway  Co.  v.  Ford,  60  S.  W.  Rep.,  680; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kieff,  94  Texas,  338;  Cole  v.  German, 
etc.,  Co.,  124  Fed.  Rep.,  113,  and  cases  cited. 

The  verdict  of  the  jury  is  excessive,  outrageous  and  unconscionable. 
Mrs.  EUyson  was  82  years  of  age,  of  frail  physique  and  incapable  of 
earning  anything;  she  did  no  work  and  made  nothing.  She  was  injured 
in  a  railroad  collision  and  was  confined  to  her  bed  &om  date  of  injury 
to  time  of  her  death.  She  suffered  more  or  less  pain.  The  jury  awarded 
damages  of  $2,000. 

G,  W,  Glasscoch,  J  no,  IF.  Pnrher  and  Cooper  &  Sansum,  for  appellees. 

FISHER,  Chief  Justice. — This  suit  was  originally  brought  by  Mrs. 
Mary  EUyson  to  recover  damages  for  personal  injuries  sustained  by  her 
while  a  passenger  on  one  of  the  defendant's  trains.  The  injuries  were 
sustained  in  a  collision  at  a  xjrossing  between  the  train  in  which  she 
was  a  passenger  and  another  train  of  the  defendant,  through  the  negli- 
gence of  the  agents  and  servants  of  defendant  in  charge  of  the  trains. 
Mrs.  EUyson  died  November  1,  1902,  and  thereafter  the  appeUees,  as 
her  heirs,  suggested  her  death  and  made  themselves  parties  plaintiff  by 
filing  their  first  amended  original  petition,  upon  which  they  went  to 
trial.  Trial  before  the  court  and  jury  resulted  in  a  verdict  and  judgment 
in  plaintiffs'  favor  for  $2,000. 

The  principal  question  of  law  involved  in  this  case  was  passed  upon 
by  this  court  in  the  former  appeal  of  the  case  in  75  S.  W.  Rep.,  868. 
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There  is  no  controversy  as  to  the  fact  of  accident  and  the  negligence  of 
the  appellant  and  the  injuries  sustained  by  Mrs.  Ellyson.  The  only 
question  of  fact  involved  in  this  appeal  is  whether  Mrs.  EUyson  died 
from  the  effect  of  the  injuries  she  received^  or  whether  her  death  was 
attributable  to  a  diarrhoea  or  bowel  trouble.  It  is  substantially  conceded 
that  this  action  can  only  be  maintained  by  the  appellees  in  the  event 
it  comes  within 'the  terms  of  article  3353a  of  the  Revised  Statutes, 
which  we  need  not  now  discuss,  as  that  provision  of  the  law  was  con- 
strued by  this  court  in  its  former  opinion.  If  the  proximate  canse  of  her 
death  was  the  injuries  she  received  in  the  collision,  the  appellees  can 
not  recover;  if  the  diarrhoea  or  bowel  trouble  was  the  canse,  they  are 
entitled  to  recover.  It  is  seriously  contended  that  the  evidence  establishes 
the  fact  that  the  injuries,  and  not  the  bowel  trouble,  was  the  proximate 
cause  of  her  death.  The  attending  physician,  the  principal  witness  who 
testified  as  to  the  cause  of  her  deatib,  crosses  himself  in  some  material 
particulars.  Some  part  of  his  testimony  is  to  the  effect  that  the  prox- 
imate cause  of  death  was  the  diarrhoea  or  bowel  trouble.  This  is  con- 
tradicted by  his  own  statement  to  the  effect  that  the  injuries  were  the 
cause,  or  proximately  contributed  thereto.  There  is  evidence  of  some 
other  witnesses  of  slight  weight  which  tends  to  corroborate  the  opinion 
of  the  physician  in  his  statement  to  the  effect  that  death  was  caused  by 
the  bowel  trouble  or  diarrhoea.  As  to  how  much  of  the  testimony,  or  as 
to  what  part  of  it,  of  the  physician,  was  entitled  to  credit,  was  a  question 
to  be  passed  upon  and  settled  by  the  jury.  We  are  not  prepared  to  say 
that  the  verdict  is  without  evidence  to  support  it. 

The  third  assignment  of  error  complains  of  the  court's  definition  of 
proximate  and  remote  cause.  As  to  proximate  cause  it  is  substantially 
the  same  as  approved  by  the  court  in  San  Antonio  &  A.  P.  Ry!  Co.  v. 
Steveius,  11  Texas  Ct.  Rep.,  399.  There  is  no  legal  objection  to  the 
definition  given  to  these  terms  by  the  trial  court.  If  it  was  desired  that 
they  should  be  made  plainer  and  more  specific,  a  request  to  that  effect 
should  have  been  asked  by  special  charge,  which  was  not  done. 

There  are  several  objections  urged  to  the  charge  of  the  trial  court, 
and  some  objections  urged  to  the  action  of  the  court  in  refusing  special 
instructions,  which  have  been  considered.  The  charge  of  the  court,  in 
connection  with  the  special  instructions  that  were  given  at  the  request 
of  the  appellant,  in  a  proper  way,  substantially  presented  all  the  ques- 
tions that  were  necessary  to  be  passed  upon. 

What  we  have  said  as  to  the  lacts  disposes  of  the  tenth  and  eleventh 
assignments  of  error.  The  twelfth  assignment  of  error  is  a  general  com- 
plaint as  to  the  verdict  being  excessive.  In  view  of  the  evidence,  we  are 
not  prepared  to  say  that  the  verdict  was  too  large. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texarkana  &  Fort  Smith  Railway  Company  v.  Jane  Frugia  et  al. 

Decided  April  25,   1906. 

1.— Peremptory  Zastmetioii. 

An  issue  of  negligence  should  never  be  withdrawn  from  the  jury,  except 
when  there  is  no  material  conflict  in  the  evidence  and  Nvhen  different  inferences 
can  not  be  drawn  from  it. 

8. — ^Zatozication — ^Negligenoe. 

The  question  as  to  the  effect  of  intoxicating  liquors  upon  a  man  is  ordi- 
narily one  of  fact  for  the  jury,  and  not  for  the  courts.  Ordinarily  intoxication 
ia.  simply  evidence  for  the  jury  to  consider  in  connection  with  all  the  attendant 
facts  and  circumstances  in  determining  whether  an  act  done  by  the  party  under 
such  influence  was  negligence. 

S. — ^"Look  and  Liiten" — ^Preinmption — ^Eridenoe. 

It  is  not  negligence  per  se  for  one  to  fail  to  look  and  listen  before  going 
on  a  railroad  track.  In  the  absence  of  any  direct  evidence  upon  the  Question, 
a  jury  would  have  the  right  to  presume  as  a  matter  of  fact* that  he  aid  look 
and  listen. 

4. — ^Railroad  Traek— Use  by  Public. 

If  a  portion  of  the  roadbed  of  a  railway  has  been  commonly  and  habitually 
used  for  a  long  time  by  the  public  as  a  footpath,  with  the  knowledge  and 
acquiescence  or  by  the  permission  of  the  company,  it  is  considered  as  naving 
licensed  the  public  to  use  such  portion  of  its  roadbed  for  that  purpose.  So  witli 
regard  to  a  crossing  over  its  track. 

5. — ^Yiolation  of  City  Ordinances— Negligence. 

The  violation  of  city  ordinances  regulating  the  speed  of  locomotives  within 
its  corporate  limits,  and  forbidding  the  running  of  locomotives  at  night  without 
a  headlight  is  negligence,  and  renders  the  guilty  party  liable  for  an  injury 
proximately  caused  by  such  negligence. 

6. — ^Habitual  Use  of  Traok — ^Ihity  to  Look  Out. 

At  such  places  as  the  public  are  accustomed  to  use  a  railroad  track  it  is 
the  duty  of  tne  railroad  employes  to  keep  a  lookout. 

7. — ^Precise  Locality  of  Aocldent — ^Pleading. 

The  substance  of  the  issue  in  this  case  being  whether  deceased  was  neg- 
ligently killed  within  the  limits  of  the  city  of  Beaumont  at  a  point  on  its 
road  commonly  used  by  the  public  with  the  knowledge  and  acquiescence  of  the 
railroad  company,  the  court  properly  refused  to  confine  the  jury  to  any  pai^ 
ticular  locality,  the  substance  of  an  issue  is  all  that  need  be  proven. 

8. — Charge  Kay  Assume  a  Fact  as  Proved  Where  not  Controverted. 

Where  facts  are  uncontroverted  they  should  not  be  submitted  to  the  finding 
of  the  jury  but  should  be  assumed  by  the  charge  as  established.  A  violation 
of  the  city  ordinances  by  defendant  having  been  proved,  it  was  only  necessary 
for  plaintiff  to  prove  that  such  negligence  was  the  proximate  cause  of  his 
injury,  unmixed  with  contributory  negligence  on  his  own  part. 

9.— Xeaiure  of  Damages— Loii  of  Society  and  Orief  not  Znoluded. 

Charge  considered,  and  held  not  obnoxious  to  the  objection  that  it  per- 
mitted the  jury  to  allow  damages  for  loss  of  the  society  of  the  deceased  nor 
for  grief  plaintiffs  may  have  suffered.  I.  k  G.  N.  Ry.  Co.  v.  McVey,  87  S. 
W.  Rep.,  328,  distinguished. 

10. — Ordinances  of  City— Evidence. 

Where  the  charter  of  a  city  provided  "that  the  ordinances,  resolutions  and 
by-laws  of  the  city  council  may  be  proved  prima  facie  by  a  book  of  printed 
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ordinancefl  of  the  city  appearing  to  be  printed  by  the  authority  of  the  city," 
a  piintMl  book  of  ordinances  purporting  on  its  title  page  to  have  been  printed 
fay  authority  of  the  city  council  of  such  city  was  properly  admitted  in  evidence. 

IL— City  LiBiitt— Testimoiiy — ^Hearsay. 

The  testimony  of  a  witness  as  to  what  a  deceased  officer  of  the  city  told 
him  as  to  the  locality  of  the  city  limits  is  hearsay  and  properly  excluded. 

It. — teme. 

Testimony  that  the  city  did  not  exercise  jurisdiction  over  a  certain  piece 
of  property  is  not  evidence  that  such  property  is  not  within  the  city  limits. 

IS.— Attacking  Yeraeity — ^HarmleM  Error. 

When  it  does  not  appear  what  the  testimony  of  the  witness  was,  nor  that 
it  was  material  to  appellant  it  can  not  be  determined  whether  or  not  it  was 
harmful  error  for  the  court  to  admit  testimony  attacking  the  reputation  of 
Boeh  witness  for  truth  and  veracity. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Qreers,  Nail  &  Nebleii,  for  appellant. — ^The  court  committed  material 
and  reversible  error  in  failing  to  peremptorily  instruct  the  jury  to  find 
for  appellant  railway  company,  because  the  evidence  shows  that  the 
deceased  was  on  the  road  without  right  and  his  position  was  not  dis- 
covered in  time  to  avoid  injuring  him,  and  that  if  appellant  failed  to 
ling  its  bell,  bum  its  headlight  on  its  engine  and  run  its  train  not  ex- 
ceeding six  miles  an  hour,  such  failure  was  not  a  violation  of  the  duty 
due  to  the  deceased  and  could  not  give  appellees  any  cause  of  action. 
Texas  &  Pac,  Ry.  Co.  v.  Shoemaker,  84  S.  W.  Bep.,  1049 ;  St.  Louis  S. 
W.  By.  Co.  V.  Shiflet,  83  S.  W.  Bep.,  677;  Missouri  Pac.  Bv.  v.  Porter, 
73  Texas,  304;  Cardwell  v.  Gulf,  B.  &  G.  N.  By.,  13  Texas  Ct.  Bep., 
458;  Texas  ft  Pac.  By.  v.  Breadow,  90  Texas,  27;  Texas  ft  Pac.  Bv.  v. 
Staggs,  90  Texas,  460;  Ft.  Worth  &  D.  C.  By.  v.  Shetter,  94  Texas, 
197;  Missouri,  K.  ft  T.  By.  v.  Haltom,  95  Texas,  113;  Gulf,  C.  ft  S.  P. 
%.  Y.  Townsend,  82  S.  W.  Bep.,  804;  Kuehn  v.  Missouri,  K.  ft  T.  By. 
Co.,  32  S.  W.  Bep.,  88 ;  Texas  C.  By.  v.  Harbison,  12  Texas  Ct.  Bep., 
382;  St.  Louis  S.  W.  By.  Co.  v.  Highnote,  12  Texas  Ct.  Bep.,  843; 
Smith  ▼•  Fordvce,  18  S.  W.  Bep.,  663;  Missouri  Pac.  By.  Co.  v.  Brown, 
18  S.  W.  Rep.;  670. 

There  being  no  evidence  that  the  deceased  Frugia  was  killed  where  the 
railroad  of  defendant  intersects  and  crosses  Fifth  Street,  the  court  com- 
mitted reversible  error  in  sending  such  issue  to  the  jury.  International 
ft  G.  N.  By.  Co.  V.  Hill,  13  Texas  Ct.  Bep.,  372;  Cage  v.  Tucker,  5 
Texas  Ct.  Bep.,  536;  Texas  &  Pac.  By.  Co.  v.  Wisenor,  66  Texas,  674; 
Houston  &  T.  C.  By.  Co.  v.  Gilmore,  62  Texas,  391 ;  St.  Louis  S.  W. 
%.  Co.  V.  Shiflet,  94  Texas,  141 ;  Atchison,  T.  &  S.  F.  Bv.  Co.  v.  Click, 
23  S.  W.  Sep.,  833;  Houston  ft  T.  C.  By.  Co.  v.  Tiemey,  72  Texas,  312; 
Willis  V.  Whitsitt,  67  Texas,  676;  Texas  &  P.  By.  Co.  v.  Hightower,  33 
8.  W.  Bep.,  541. 

The  verdict  of  the  jury  being  contrary  to  the  charge  of  the  court  and 
to  the  allegations  of  the  plaintiff's  petition  as  to  the  point  where  the 
daxBseA  was  killed  and  there  being  no  allegation  to  support  the  verdict, 
VoL  XUII.  Civil— 4. 
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the  court  erred  in  not  granting  appellant's  motion  for  new  trial.  Middle- 
brook  V.  Zapp,  73  Texas,  31;  Texas  &  P.  Ry.  Co.  v.  Hightower,  33  S. 
W.  Kep.,  541 ;  Moore  v.  Kennedy,  81  Texas,  147 ;  Riverside  Lumber  Co. 
V.  Lee,  7  Texas  Civ.  App.,  525;  Brinkley  v.  Harkins,  48  Texas,  226. 

The  charge  of  the  court  complained  of  is  error  for  which  the  judgment 
should  be  reversed,  because  it  does  not  exclude  from  the  jury  the  idea 
that  they  could  allow  as  pecuniary  loss  damages  for  loss  of  the  society 
of  the  deceased,  nor  damages  for  grief  plaintiffs  may  have  suffered  from 
the  death  of  the  deceased,  and  the  jury  is  not  by  tiie  charge  restrained 
from  allowing  damages  for  such  loss.  International  &  G.  N".  Ry.  Co. 
V.  McVey,  12  Texas  Ct.  Rep.,  993;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Worthy,  87  Texas,  459;  Merchants'  &  Planters*  Oil  Co.  v.  Bums,  96 
Texas,  573;  Texas  &  Pac.  Ry.  Co.  v.  Lester,  75  Texas,  61 ;  Galveston,  H. 
&  S.  A.  R.  R  Co.  V.  Hughes,  22  Texas  Civ.  App.,  134;  International 
L.  &  P.  Co.  V.  Maxwell,  65  S.  W.  Rep.,  79 ;  San  Antonio  Traction  Co. 
V.  White,  94  Texas,  468. 

The  court  committed  material  and  reversible  error  in  admitting  in 
evidence  and  permitting  to  be  read  what  purports  to  be  articles  379, 
380  and  563  of  the  ordinances  of  Beaumont,  because  there  is  no  proof 
of  the  execution,  passage  or  publication  of  the  ordinance  under  the 
authority  of  the  cify  council  of  the  city  of  Beaumont.  International  & 
G.  N.  Ry.  Co.  V.  Hall,  9  Texas  Ct.  Rep.,  917;  City  of  Austin  v.  Walton, 
68  Texas,  509;  Brush  Elec.  Light  and  Power  Co.  v.  LePevre,  93  Texas, 
607. 

It  being  shown  that  W.  A.  Ives,  who  was  former  mayor  and  alderman 
of  the  city  of  Beaumont,  who  was  secretary,  and  in  whose  custody  the 
records  of  the  city  were,  was  dead,  his  statement  made  to  the  witness 
Potter  as  to  the  location  of  the  southern  boundary  line  of  the  city  of 
Beaumont  and  that  such  line  was  at  a  point  which  would  place  the 
deceased  entirely  outside  of  the  city  at  the  time  of  his  killing  was  ad- 
missible, and  the  court  erred  in  excluding  such  statement.  Tucker  v. 
Smith,  68  Texas,  478;  Russell  v.  Hunnicutt,  70  Texas,  660;  Stroud  v. 
Springfield,  28  Texas,  669;  Welder  v.  Carroll,  29  Texas,  334;  Cox  v. 
State,  41  Texas,  5 ;  Rosenburg  v.  Hayes,  85  Texas,  380. 

The  true  location  of  the  south  line  of  the  city  of  Beaumont  being  in 
doubt  and  uncertainty,  and  the  north  line  of  the  gas  plant  being  some 
five  or  six  hundred  feet  north  of  the  point  where  the  deceased  was  killed, 
it  was  competent  to  show  that  the  city  was  not  exercising  jurisdiction 
over  the  gas  plant  as  a  circumstance  to  show  that  the  true  south  boun- 
dary line  of  the  city  was  north  of  the  point  where  the  deceased  was 
killed  and  the  point  of  killing  outside  of  the  city.  Gulf,  C.  &  S.  F. 
Rv.  Co.  V.  Moody,  30  S.  W.  Rep.,  574;  Cook  v.  Carroll  Land  Co.,  6 
Tiexas  Civ.  App., "^328;  Weir  v.  Van  Bibber,  34  Texas,  229. 

Smith,  Crawford  £  Sonfield,  for  appellees. — Deceased's  intoxication 
is  only  a  circumstance  allowed  to  go  to  the  jury,  in  order  that  it  might 
be  considered  by  them  in  determining  whether  or  not  he  acted  as  an 
ordinarily  prudent  person  would  have  acted  under  the  same  or  similar 
circumstances.  It  is  not  enough  that  the  injured  person  be  intoxicated ; 
but  the  jury  must  believe  that  that  intoxication  was  in  some  way  re- 
sponsible for  the  injury — and  this  must  be  decided  by  the  jury.    Houston 
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&  T.  C.  By.  V.  Reason,  61  Texas,  618 ;  Missouri  Pae.  Ry.  v.  Martin,  2 
Texas  App.  Civ.  Cases,  572 ;  Missouri  Pac.  Ry.  v.  Burnett,  3  Texas  App. 
Civ.  Cases,  288. 

That  appellant  was  guilty  of  negligence,  as  a  matter  of  law :  Prugia 
V.  Texarkana  &  Pt.  Smith  Ry.,  11  Texas  Ct.  Rep.,  120  (this  case  on 
fonner  appeal)  ;  Gulf,  C.  &  S.  P.  By.  v.  Pendery,  36  S.  W.  Rep.,  793 ; 
Gulf,  C.  &  S.  P.  Rv.  V.  Matthews,  66  S.  W.  Rep.,  691 ;  Gulf,  C.  &  S.  P. 
By.  V.  Calvert,  32  S.  W.  Rep.,  246. 

That  the  deceased  was  rightfully  upon  the  track :  Prugia  v.  Railway, 
11  Texas  Ct.  Rep.,  120;  Gulf,  C.  &  S.  P.  Ry.  v.  Matthews,  13  Texas  Ct. 
Bep.,  244  (decided  June,  1905,  hv  Supreme  Court) ;  Washington  v. 
Missouri,  K.  &  T.  By.  Co.  (supra),'  90  Texas,  314;  St.  T^uis  &  T.  Rv. 
V.  Crosnoe,  72  Texas,  79;  Gulf,  C.  &  S.  P.  Rv.  Co.  v.  Matthews,  66  S.  W. 
Bep.,  591 ;  Missouri,  K.  &  T.  Ry.  v.  Bellew,  54  S.  W.  Rep.,  1079 ;  Gal- 
raton,  H.  &  S.  A.  Ry.  v.  Lewis,  25  S.  W.  Rep.,  293 ;  Gulf,  C.  &  S.  P. 
By.  V.  West,  36  S.  W.  Rep.,  102 ;  Texas  &  Pac.  Rv.  v.  Barrett,  57  S.  W. 
Bep.,  602;  Adams  v.  Southern  Ry.  Co.,  84  Ped.  Rep.,  599;  See  note 
an  "Implied  License  to  Go  Upon  Railway  Track,^^  13  Law  Rep.  Ann., 
634. 

In  Gulf,  C.  &  S.  P.  Ry.  v.  Matthews,  13  Texas  Ct.  Rep.,  244,  decided 
in  June,  1905,  after  citing  and  reaffirming  Washington  v.  Missouri,  K. 
ft  T.  Ry.  Co.,  (supra). 

That  the  deceased  was  not  guiltv  of  contributory  negligence,  as  a 
matter  of  law:  Gulf,  C.  &  S.  P.  Rv.  Co.  v.  Waglev,  40  S.  W.  Rep., 
538;  Galveston,  H.  &  S.  A.  Ry.  Co.  V.  Tirres,  8  Texas  Ct.  Rep.,  529; 
Gulf,  C.  &  S.  P.  Rv.  Co.  V.  Creeland,  26  S.  W.  Rep.,  153;  International 
ft  G.  N.  Ry.  Co.  V.  Eason,  35  S.  W.  Rep.,  209 :  Gulf,  C.  &  S.  P.  Rv.  Co. 
T.  Oaseamp,  69  Texas,  547 ;  Texas  &  Pac.  Rv.  Co.  v.  Wright,  62  Texas, 
518;  Texas  &  Pac.  Ry.  Co.  v.  Hill,  71  Texas,  451 ;  Kansas  &  G.  S.  L. 
By.  Co.  V.  Borough,  72  Texas,  111 ;  Dillingham  v.  Parker,  80  Texas, 
573;  Gulf,  C.  &  S.  P.  Rv.  Co.  v.  Pendrv,  87  Texas,  553;  Garteiser  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  21  S.  W.'  Rep.,  632 ;  San  Antonio  &  A. 
P.  By.  Co.  V.  Long,  23  S.  W.  Rep.,  499 ;  Galveston,  H.  &  S.  A.  Rv.  Co. 
T.  BriggB,  23  S.  W.  Rep.,  503 ;  Gulf,  C.  &  S.  P.  Rv.  Co.  v.  Dowman,  28 
8.  W.  Rep.,  923 :  Houston  &  T.  C.  Rv.  Co.  v.  Gaither,  35  S.  W.  Rep., 
179. 

JfEILL,  Associate  Justice. — This  suit  was  brought  by  Jane  Prugia 
for  herself,  as  surviving  wife,  and  for  four  minor  children  of  Zeb 
Frugia,  deceased,  to  recover  damages  alleged  to  have  been  sustained 
by  them  by  reason  of  his  death,  which  was  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  running  a  train  through  the  city 
of  Beaumont  at  a  greater  speed  than  six  miles  per  hour  and  without 
ringing  the  engine  bell,  contrary  to  the  ordinances  of  said  city,  which, 
by  reason  of  such  negligence,  ran  over  and  killed  him  while^  crossing 
its  railway  track.  It  was  also  alleged,  as  grounds  of  negligence,  that 
defendant's  servants  operating  said  train  through  said  city  at  night 
failed  to  have  a  headlight  on  its  engine,  and  negligently  failed  to  keep 
a  lookout  for  persons  on  the  track  where  deceased  was  killed,  it  being 
at  a  point  commonly  used  by  the  public,  with  the  knowledge  and 
acquiescence  of  the  company,  in  crossing  its  road. 
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The  defendant  answered  by  general  and  special  exceptions,  a  general 
denial,  contributory  negligence,  and  that  deceased  was  a  trespasser  upon 
its  road  and  was  not  discovered  in  time  to  avoid  injuring  him. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  judgment 
in  favor  of  the  plaintiffs  for  $5,000,  which  was  apportioned  among  them 
as  follows:  To  Mrs.  Jane  Frugia,  $1,000;  to  Richard  Frugia,  $800; 
Thomas  Frugia,  $800;  Day  Frugia,  $1,000,  and  to  Clara  Frugia,  $1,400. 

Conclusions  of  Fact — The  evidence  in  the  record  shows  without  dis- 
pute the  following  facts:  (1)  That  on  the  night  of  the  18th  of  May, 
1902,  Zeb  Frugia,  in  the  corporate  limits  of  the  city  of  Beaumont,  Texas, 
while  riding  horseback  towards  his  home,  rode  on  appellant's  railroad 
track,  at  a  place  generally  used  by  the  public  with  the  knowledge  and 
acquiescence  of  appellant,  and  he  and  his  horse  were  struck,  run  over 
and  killed  by  one  of  appellant's  engines  drawing  one  of  its  trains.  (2) 
That  an  ordinance  of  said  city  makes  it  unlawful  for  an  engineer  or  oilier 
persons  in  charge  of  a  locomotive  or  train  to  run  the  same  within  its 
corporate  limits  at  a  greater  rate  of  speed  than  six  miles  an  hour,  and 
provides  that  any  person  violating  the  ordinance  shall,  upon  conviction 
be  fined  not  less  than  five  nor  more  than  one  hundred  dollars.  Another 
ordinance  of  the  city  provides  that  any  person  who  causes,  permits  or 
suffers  any  locomotive  engine  to  run  within  the  limits  of  the  city  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  or  who  causes,  permits  or 
suffers  any  locomotive*  engine  to  run  or  move  in  the  night  time  without 
having  a  headlight,  or  who  shall  cause,  permit  or  suffer  a  locomotive 
engine  or  train  to  run  at  any  time  without  causing  the  proper  signals 
to  be  given,  shall  be  fined  not  less  than  one  nor  more  than  one  hundred 
dollars.  (3)  That  Jane  Furgia  is  the  widow,  and  the  other  appellees 
the  minor  children  of  the  deceased. 

The  evidence  is  reasonably  sufficient  to  show  the  following  additional 
facts:  (1)  That  appellant's  servants  operating  the  engine  negligentl3' 
failed  to  keep  a  lookout  for  persons  along  the  railroad  track  where  the 
deceased  was  struck  by  its  locomotive;  (2)  that  it  negligently  permitted 
the  engine  which  struck  deceased  to  be  run  within  the  corporate  limits 
of  the  city  of  Beaumont  at  a  greater  rate  of  speed  than  six  miles  an 
hour,  and  without  a  headlight;  (3)  that  the  concurrence  of  all  or  some 
of  these  acts  of  negligence  was  the  proximate  cause  of  Zeb  Frugia's 
death;  (4)  that  deceased  was  not  a  trespasser  on  appellant's  track  and 
was  not  guilty  of  negligence  proximately  contributing  to  his  injury; 
and  (5)  that  by  reason  of  appellant's  negligently  causing  the  death  of 
deceased,  appellees,  his  surviving  wife  and  children,  sustained  damages 
in  the  amount  assessed  by  the  jury. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  is  directed 
against  the  action  of  the  court  in  refusing  to  peremptorily  instruct  the 
jury  at  appellant's  request  to  return  a  verdict  for  the  defendant.  Upon 
a  prior  trial  such  a  peremptory  instruction  was  given,  and,  on  appeal, 
the  judgment  rendered  upon  a  verdict  returned  in  obedience  to  it  was 
reversed  and  the  cause  remanded,  for  the  purpose  of  having  the  jury 
try  the  issues  made  by  the  pleadings  and  evidence.  See  82  S.  W.  Rep., 
814;  11  Texas  Ct.  Rep.,  120.    An  issue  of  negligence  should  never  be 
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withdrawn  from  the  jury,  except  where  there  is  no  material  conflict 
in  the  evidence  and  where  different  inferences  can  not  be  drawn  from  it. 
(Bonn  V.  Galveston,  H.  &  S.  A.  Ey.,  SZ  S.  W.  Eep.,  808,  and  authorities 
cited.)  But  wherever  there  is,  from  the  evidence,  room  for  reasonable 
differences  of  opinion,  the  judgment  of  the  jury  must  be  taken.  (Drake 
V.  San  Antonio  &  A.  P.  Ry.,  89  S.  W.  Rep.,  407.) 

The  first  proposition  under  this  assignment  is  "that  the  evidence 
shows  that  deceased  was  guilty  of  negligence  which  proximately  caused 
his  death,  in  that,  while  intoxicated  and  under  the  influence  of  liquor, 
to  such  an  extent  as  to  render  him  incapable  of  exercising  ordinary  care 
for  his  protection,  when  his  eyes  were  sore,  the  night  dark  and  the  wind 
blowing  high,  rendering  it  difficult  to  see  or  hear  an  approaching  train, 
he  rode  a  slow,  clumsy  and  unwieldy  horse  immediately  in  front  of  a 
passing  train  not  at  a  public  cros.^'ing,  and  remained  there  until  he  was 
killed.''  If  the  evidence  showed  indisputably  the  facts  grouped  in  this 
assignment,  then  it  might  be  held  that  deceased  was  guilty  of  negligence 
as  a  matter  of  law.  But  they  do  not  so  appear.  There  was  no  evidence 
tending  to  show  that  deceased  "rode  a  slow,  clumsy  and  unwieldy  horse/' 
or  that  his  "eyes  were  sore,"  or  that  he  "remained  in  front  of  a  passing 
train ;  that  is,  if  the  word  "remained"  is  given  its  ordinary  and  generally 
accepted  meaning.  While  the  place  where  he  rode  upon  the  track  was 
not  a  "public  crossing^'  in  its  technical  sense,  it  was  a  part  of  the  track 
along  which  members  of  the  public,  with  appellant's  knowledge  and 
implied  consent,  generally  passed  and  crossed.  There  was  evidence 
strongly  tending  to  show  that  deceased  was  under  the  influence  of  in- 
toxicating liquors  to  such  an  extent  as  to  enable  a  witness  to  pronounce 
him  "considerably  organized."  But  it  does  not  conclusively  appear  that 
he  was  so  affected  by  liquor  as  would  necessarily  deprive  him  of  the  use 
of  his  faculties  and  senses  and  render  his  act  in  endeavoring  to  cross 
the  track  when  and  where  he  did,  negligence  per  se.  In  other  words, 
the  evidence  is  not  such  as  would  require  the  question,  by  reason  of  his 
being  under  the  influence  of  intoxicants,  of  his  contributory  negligence 
to  be  withdrawn  from  the  jury,  and  a  peremptory  instruction  of  a  ver- 
dict for  the  defendant. 

Men  have  been  getting  drunk  ever  since  Noah  celebrated  the  subsidence 
of  the  flood.  The  ancient  Germans,  from  whom  the  Anglo  Saxon  race 
sprung,  used  to  propose  their  laws  in  their  Legislature  while  drunk  and 
consider  their  passage  while  sober.  And  it  is  suspected  by  some  that 
their  decendants  propose  laws  in  Legislatures  of  the  present  day  while 
in  the  same  condition,  though  their  enactment  may  not  be  considered 
while  sober,  as  by  their  ancestors.  Intoxication  affects  different  men  in 
different  ways.  In  some  it  quickens  the  intellectual  faculties  and 
sharpens  the  physical  senses;  and  in  some  the  first  are  for  a  time  de- 
stroyed and  the  latter  blunted — it  largely  depends  upon  the  kind  of 
man  and  liquor.  The  question  as  to  ti\e  effect  of  intoxicating  liquors 
npon  a  man  is  ordinarily  one  of  fact  for  the  jury  and  not  for  the  courts. 
It  can  be  said,  however,  that  drunkenness  never  places  one  beyond  the 
protection  of  the  law,  nor  gives  another  the  right  to  injure  or  kill  him. 
Intoxication  may  be  evidence  of  negligence  of  an  act  done  by  one  while 
under  its  influence,  and,  in  some  cases,  may  be  conclusive  as  to  some 
acts  alleged  as  negligence,  but  ordinarily  it  is  simply  evidence  for  the 
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jury  to  consider,  in  connection  with  all  the  facts  and  attendant  circum- 
stances, in  determining  whether  an  act  done  by  the  party  while  under 
such  influence  was  negligence. 

So  the  question  really  to  be  determined  under  this  assignment  is, 
can  it  be  said  as  a  matter  of  law  that  any  man  intoxicated  to  the  degree 
deceased  was,  who,  in  a  city  whose  ordinances  prohibit  an  engine  being 
run  within  its  corporate  limits  at  a  greater  rate  of  speed  than  six  miles 
an  hour,  and  at  night  without  a  headlight,  when  the  wind  is  high,  in 
endeavoring  to  cross  a  railroad  track  at  a  place  where  numbers  of  the 
public  habitually  cross  with  the  knowledge  and  consent  of  the  railway 
company,  rides  his  horse  upon  the  track  and  is  struck  and  killed  by 
the  engine  which  is  running  at  a  speed  of  from  fifteen  to  thirty  miles 
an  hour>  is  guilty  of  such  contributory  negligence  as  precludes  his  wife 
and  children  from  maintaining  an  action  against  the  company  for  neg- 
ligently causing  his  death  ?  If  the  man  were  sober,  an  affirmative  answer 
could  not  be  given  this  question;  for  it  would  certainly  then  be  held 
in  this  State  that  the  question  is  one  of  fact  and  not  a  matter  of  law. 
If  he  were  sober,  even  if  it  were  shown  that  he  failed  to  look  and  listen 
before  endeavoring  to  ride  across,  the  defendant  would  be  met  with  the 
proposition  that  it  is  not  negligence  per,  se  for  one  to  fail  to  look  and 
listen  before  going  on  a  railroad  track.  If  it  should  be  urged  that  a  jury 
would  have,  in  all  probability,  found  it  was  negligence  for  him  to  fail 
to  look  and  listen,  it  might  be  said  in  reply,  in  view  of  the  testimony, 
that  there  is  no  evidence  that  he  did  not  look  and  listen,  for  had  he 
looked  and  listened  he  may  not,  on  account  of  the  engine  being  without 
a  headlight,  have  seen  the  train,  and,  on  account  of  the  high  wind  and  the 
train^s  running  down  grade  with  the  steam  off  and  without  ringing  the 
bell,  not  have  heard  it.  Or  he  may  have  seen  and  heard  it,  and  yet, 
relying  upon  it  observing  the  ordinance,  have  known  he  would  have 
ample  time  to  ride  across  before  a  train  running  at  a  speed  not  exceed- 
ing six  miles  an  hour  could  reach  the  point  where  he  intended  to  cross. 
A  jury,  in  the  absence  of  any  direct  evidence  upon  the  question,  would 
have  the  right  to  presume  as  a  matter  of  fact  that  he  did  look  and 
listen;  for  so  strong  is  this  presumption  of  fact,  that  in  jurisdictions 
where  courts  are  not  inhibited  from  charging  upon  the  weight  of  the 
evidence  in  cases  like  this,  the  court  may  instruct  the  jury  **that  in  the 
absence  of  evidence  to  the  contrary  it  should  be  presumed  that  the 
deceased  stopped,  looked  and  listened."  (Texas  &  P.  Bv.  v.  (Jentry,  163 
U.  S.,  366,  41  Law  Ed.,  186-192.)  In  the  case  of  "^Baltimore  &  P. 
Ry.  V.  Landrigan,  191  U.  S.,  462,  48  Law  Ed.,  262,  24  S.  W.  Rep., 
137,  the  court  said:  "The  presumption  is  founded  on  the  law  of 
nature.  We  know  of  no  more  universal  instinct  than  that  of  self- 
preservation — ^none  that  so  insistently  urges  to  care  against  injury.  It 
has  its  motives  to  exercise  in  the  fear  of  pain,  maiming  and  death.'* 

If  the  question  under  consideration  would  be  one  of  fact  if  a  sober 
man  had  been  killed  under  the  same  circumstances,  why  should  it  not 
be  in  the  case  at  bar?  It  can  not  be  said  that  deceased  was  in  such  a 
condition  that  he  could  not  and  did  not  exercise  his  faculties  and  senses 
and  instincts  of  self  preservation  before  endeavoring  to  cross  the  track. 
See  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Melville,  87  S.  W.  Rep.,  865,  and 
authorities  cited. 
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Other  propositions  under  the  assignment  are  that  the  court  erred  in 
sot  giving  the  special  charge  instructing  a  verdict  for  the  defendant, 
because  the  evidence  shows  that  deceased  was  a  trespasser  upon  the  de- 
fendant's road,  and  defendant  owed  him  no  duty ;  that  if  defendant  did 
fail  to  ring  its  bell,  burn  its  headlight  on  its  engine,  and  to  run  its  train 
Dot  exceeding  six  miles  an  hour,  such  failure  was  not  a  violation  of 
anv  dutv  it  owed  deceased. 

in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews,  88  S.  W.  Rep.,  192,  13 
Texas  Ct.  Rep.,  244,  it  is  said  by  the  Supreme  Court  in  an  opinion  by 
Justice  Brown,  "It  is  well  settled  by  the  decisions  of  this  court  and  by 
the  decisions  of  courts  of  other  States  that  if  a  portion  of  the  roadbed 
of  a  railway  has  been  commonly  and  habitually  used  for  a  long  time 
by  the  public  as  a  footpath,  with  the  knowledge  and  acquiescence  or 
by  the  permission  of  the  company,  it  is  considered  as  having  licensed 
the  public  to  use  such  portion  of  its  roadbed  for  that  purpose,"  It  is 
then  held  that  a  person  run  over  and  killed  by  a  train  when  using  such 
portion  of  the  defendant's  roadbed  was  not  a  trespasser.  The  same 
principle  obtains  where  there  has  been  such  long  and  continuous  use  of 
a  portion  of  the  roadbed  of  a  railway  company  by  the  public  as  a 
crossing.     From  this  it  follows  that  deceased  was  not  a  trespasser. 

The  ordinance  of  the  city  prohibiting  engines  from  being  run  within 
its  corporate  limits  at  a  greater  rate  of  speed  than  six  miles  an  hour, 
and  at  night  without  a  headlight  were  ordained  for  the  protection  of  life 
and  limb  of  all  persons  lawfully  crossing  the  tracks  of  railroads  within 
the  limits  of  the  city,  whether  at  public  crossings  or  at  portions  of  the 
roads  where  the  public  habitually  crossed  with  the  knowledge  and  acqui- 
escence of  the  company.  (Houston,  E.  &  W.  T.  Ry.  v.  Powell,  41  S.  W. 
Bep.,  695;  Galveston,  H.  &  H.  Ry.  v.  Levy,  79  S.  W.  Rep.,  879;  Gulf, 
C.  &  S.  F.  Ry.  V.  Melville,  87  S.  W.  Rep.,  865.)  These  ordinances  were 
passed  in  the  exercise  of  a  police  power  vested  in  the  city  for  the  pro- 
tection of  the  lives  and  property  of  persons  within  its  limits,  and  a 
breach  of  the  requirement  of  either  is  negligence,  and  renders  the  party 
liable  for  an  injury  proximately  caused  by  such  negligence.  (Gulf,  C. 
ft  S.  F.  Ry.  V.  Pendry,  36  S.  W.  Rep.,  793;  Missouri,  K.  &  T.  Ry.  v. 
ITatherly,  81  S.  W.  Rep.,  589 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Vollrath, 
89  S.  W.  Rep.,  283.)  Besides,  it  is  well  settled  that  the  servants  of  a 
railroad  company  operating  its  engines  are  bound  to  keep  a  lookout  for 
persons  using  its  track  at  a  place  where  they  are  accustomed  to  use  it. 
(St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet,  83  S.  W.  Rep.,  677;  Hutchens  v. 
St.  Louis  S.  W.  Ry.  Co.,  29  S.  W.  Rep.,  24;  Missouri,  K.  &  T.  Rv.  v. 
Matherly,  81  S.  W.  Rep.,  689. 

We  conclude  that  the  court  did  not  err  in  refusing  to  peremptorily 
instruct  a  verdict  for  the  defendant. 

2.  One  has  only  to  read  plaintiff's  petition  in  order  that  it  may  be 
demonstrated  that  the  second,  third  and  fourth  assignments  of  error, 
which,  in  various  forms,  contend  that  plaintiffs'  petition  alleges  that 
Pmgia  was  killed  at  a  point  where  Fifth  Street  intersects  defendant's 
Toad,  and,  as  the  undisputed  evidence  shows  that  he  was  not  killed  there, 
but  at  a  diiferent  point,  the  court  should  not  have  so  charged  the  jury 
as  to  have  allowed  them  to  find  a  verdict  for  plaintiffs  upon  evidence 
which  did  not  sustain  but  was  contrary  to  such  allegation  in  their  peti- 
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tion,  are  not  well  taken.  For  the  petition  contains  no  snch  specific 
allegation  and  can  not  be  construed  to  contain  snch  an  averment. 
Besides^  the  substance  of  an  issue  is  all  the  law  requires  to  be  proven. 
The  substance  of  the  issue  in  this  case  is  whether  deceased  was  killed 
within  the  limits  of  the  city  of  Beaumont,  at  a  point  on  its  road 
commonly  used  by  members  of  the  public  with  its  knowledge  and 
acquiescence,  by  being  negligently  run  over  by  appellant's  engine.  El 
Paso  Elect.  By.  v.  Harry,  83  S.  W.  Rep.,  737. 

3.  By  the  fifth  assignment  of  error  it  is  contended  that  the  court 
erred  in  paragraph  6a  of  its  charge  to  the  jury,  in  that  it  submitted  as 
an  issue  whether  the  place  where  deceased  was  killed  was  habitually  used 
by  the  public  as  a  place  of  crossing  on  horse-back  and  in  vehicles  with 
the  knowledge  and  consent  of  the  defendant,  when  there  was  no  evidence 
in  the  record  to  raise  such  question.  We  deed  it  unnecessary  to  recite 
the  evidence ;  for  it  is  sufficient  to  say  that  from  reading  it  we  conclude 
that  it  established  the  affirmative  of  such  issue,  and  so  recorded  it  in 
our  conclusions  of  fact. 

4.  The  seventh  paragraph  of  the  court's  charge  is  as  follows :  'TTou 
are  instructed,  that  under  the  law,  if  the  said  accident  occurred  within 
the  city  limits  of  the  city  of  Beaumont  as  alleged  by  plaintiff,  and  de- 
fendant's train  within  said  city  limits  at  said  time  was  being  run  at  a 
greater  rate  of  speed  than  six  miles  per  hour,  and  if  said  train  was 
being  run  without  a  headlight  on  the  engine,  or  without  its  bell  being 
rung,  and  either  of  or  all  of  said  acts  or  omissions,  if  any,  vras  or  were 
the  direct  and  proximate  cause  of  the  death  of  the  said  deceased,  then  in 
that  event  the  defendant  was  guilty  of  negligence. 

"But  in  this  connection  you  are  instructed  that  although  you  may 
believe  from  the  evidence  that  the  defendant  was  guilty  of  negligence 
for  the  reason  that  said  train  at  the  time  was  running  in  excess  of  sij^ 
miles  per  hour  within  the  city  limits  of  the  city  of  Beaumont,  if  you 
find  that  it  was  so  running  within  said  city  limts;  or  that  defendant  was 
guilty  of  negligence  because  the  bell  on  said  engine  was  not  being  rung 
at  said  time,  or  that  defendant  was  guilty  of  negligence  in  that  there 
was  no  headlight  on  the  engine  at  said  time  and  place,  if  there  was  not, 
still  you  are  instructed  that  the  plaintiff  would  not  be  entitled  to  recover 
unless  §uch  negligence  was  the  oirect  and  proximate  cause  of  the  death 
of  deceased,  without  contributory  negligence  on  his  part,  or  if  you  find 
that  deceased  was  a  trespasser  upon  the  defendant's  track  at  said  time 
and  place,  then  plaintiff  can  not  recover  however  negligent  defendant 
or  its  employes  were  at  the  time."  This  is  complained  of  as  being  upon 
the  weiffht  of  evidence.  The  uncontroverted  evidence  shows  valid  ordin- 
ances of  the  city  of  Beaumont  prohibiting  engines  and  trains  being  run 
within  the  city  limits  at  a  greater  rate  of  speed  than  six  miles  an  hour, 
or  a  train  being  run  within  the  city  limits  at  night  without  a  headlight 
on  its  engine.  It  also  is  indisputably  shown  that  the  accident  occurred 
at  night.  It  is  well  settled  that  where  facts  are  uncontroverted  they 
should  not  be  submitted  to  the  finding  of  the  jury,  but  should  be  assumed 
by  the  charge  as  established.  The  violation  of  the  statute  or  ordinance 
regulating  the  speed  of  trains,  or  requiring  signals  or  warnings  of 
approach  to  be  given  is  negligence  as  a  matter  of  law,  and,  when  proven 
by  one  who  bases  his  cause  of  action  for  an  injury  in  consequence  of 
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BQch  violation,  it  is  then  only  necessary  for  him  to  prove  that  such  negli* 
gence  was  the  proximate  cause  of  his  injury  to  entitle  him  to  recover, 
prorided  it  is  not  shown  that  he  was  guilty  of  contributory  negligence. 
(San  Antonio  &  A.  P.  Ry.  Co.  v.  Bowles/ 88  Texas,  635;  Texas  &  P. 
By.  v.  Brown,  33  S.  W.  Rep.,  148 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Calvert, 
32  S.  W.  Rep.,  248;  Missouri,  K.  &  T.  Ry.  v.  Matherly,  81  S.  W.  Rep., 
589;  Shearman  &  Redf.,  Neg.,  sec.  13.)  The  charge  leaves  it  to  the 
jniy  to  determine  whether  the  ordinances  or  any  of  them  were  violated : 
and  if  it  should  be  found  that  they  were,  then  declares  the  legal  eflFect 
of  such  violation,  and  requires  the  jury  then  to  find  whether  such 
violation  was  the  proximate  cause  of  Prugia's  death,  and,  if  it  were,, 
whether  contributed  to  by  deceased.     The  assignment  is  overruled. 

4.  The  ninth  paragraph  of  the  charge,  which  is  complained  of  in  the 
seventh  assignment  of  error,  is  an  application  of  the  principles  of  law 
enunciated  in  the  sixth  to  the  case,  and  is  not  obnoxious  to  the  objections 
urged. 

5.  The  eighth  assignment  of  error  complains  of  the  tenth  paragraph 
of  the  charge,  which  declares  the  measure  of  damages,  as  follows :  "If 
in  the  event  you  find  for  plaintiff  under  the  instructions  herein  given 
you,  you  will  assess  the  damages  for  such  a  sum  of  money  as  if  paid  now 
rould  fairly  compensate  the  plaintiff  and  said  minor  children  for  the 
pecuniary  loss,  if  any,  sustained  by  reason  of  the  death  of  the  said  Zcb 
Prugia,*'  then  follows  a  form  of  tibe  verdict. 

It  is  urged  against  this  part  of  the  charge  that  "it  does  not  exclude; 
from  the  jury  the  idea  that  they  could  allow  as  pecimiary  loss  damages 
for  loss  of  the  society  of  the  deceased,  nor  damages  for  grief  plaintiffs 
may  have  suffered  from  the  death  of  deceased,  and  the  jury  is  not  by 
the  charge  restrained  from  allowing  damages  for  such  loss.'*  The 
charge  is  not  subject  to  the  objection;  for  it  logically  excludes  every- 
thing except  compensation  for  pecuniary  loss,  and  can  by  no  principle 
of  construction  be  held  to  include  loss  of  society  of  the  deceased  or  grief 
plaintiffs  may  have  suffered  from  his  death.  What  is  not  comprehended, 
opreesly  or  implied,  in  a  proposition  is  logically  excluded.  The  error 
in  the  McVey  case  was  that,  after  the  charge  had  stated  correctly  the 
measure  of  damages,  it  expressly  excluded  an  improper  element  of 
damages  without  expressly  excluding  other  elements  of  the  same  char- 
tcter.  And  it  was  thought  that,  inasmucli  as  some  improper  elements 
were  expressly  excluded,  it  might  be  taken  to  include  other  elements 
of  the  same  nature. 

6.  The  assignments  of  error  from  the  ninth  to  the  fourteenth,  in- 
dufiive^  which  complain  of  the  court's  charge  have  been  considered,  and 
we  have  reached  the  conclusion  that  none  of  them  is  well  taken.  We 
deem  it  unnecessary  to  discuss  them,  for  the  principles  of  law  enunciated 
by  the  charge  are  too  well  established  to  require  discussion  or  citation 
of  authorities.  That  such  principles  are  applicable  to  the  case  is  ap- 
parait  to  any  one  familiar  with  the  law  and  acquainted  with  the  facts 
in  the  record. 

7.  The  substance  of  such  special  charges  as  were  requested  by  ap- 
pellant and  refused  by  the  court  as  is  the  law  and  applicable  to  the  case 
is  contained  in  the  court's  general  charge.    Therefore,  we  overrule  the 
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fifteenth,    sixteenth,    seventoeatli,    eighteenth   and   twenty-first   assign- 
ments of  error. 

8.  The  nineteenth  assignment  of  eiTor  complains  of  the  court's 
permitting  the  plaintiffs  to  read  in  evidence  the  ordinances  of  the  city 
of  Beaumont  regulating  the  speed  of  engines  and  trains,  ringing  bells 
and  maintaining  headlights  at  night  on  engines  while  being  operated 
within  the  city  limits,  the  objection  being  that  there  was  no  proof  of  the 
execution,  passage  or  publication  of  such  ordinances  by  and  under  the 
authority  of  the  city  council. 

The  ordinances  were  read  in  evidence  from  a  book  in  which  they 
were  printed,  upon  which  book  is  endorsed,  "Charter  and  Ordinances 
of  the  City  of  Beaumont,  Texas.^'  On  the  title  page  of  the  book  is 
printed,  "The  Charter  and  Ordinances  of  the  City  of  Beaumont,  com- 
prising all  of  the  civil  and  criminal  ordinances  in  force  and  effect  for 
the  city  of  Beaumont,  May,  1899,  revised  and  compiled  by  William  L. 
Thompson  and  D.  P.  Wheat,  Beaumont,  Texas;  published  December, 
1899,  by  the  authority  of  the  council  of  the  city  of  Beaumont.'^ 

Section  34  of  the  charter  of  the  city  of  Beaimiont,  enacted  by  the 
Twenty-sixth  Legislature  on  the  13th  of  May,  1899,  provides  that  "in 
all  judicial  proceedings  it  shall  be  sufficient  to  plead  an  ordinance  of 
the  city  by  caption  without  embodying  the  entire  ordinance  in  the  plead- 
ing, and  all  printed  ordinances  or  codes  of  ordinances  shall  be  admitted 
in  evidence  in  any  suit,  and  shall  have  the  same  force  and  effect  as  the 
original  ordinances." 

Section  82  of  the  charter  is:  "That  the  ordinances,  resolutions  and 
by-laws  of  the  city  council  may  be  proved  prima  facie  by  a  book  of  printed 
ordinances  of  the  city,  appearing  to  be  printed  by  the  authority  of  the 
City  or  by  copies  of  ordinances  certified  by  the  city  secretary  to  be  true 
copies  of  such  ordinances  or  by  the  recorder  thereof." 

Other  provisions  of  the  charter  empower  the  city  council  to  enact 
ordinances  "to  regulate  the  speed  of  engines  and  locomotives  within  the 
city  to  prohibit  and  regulate  the  ringing  of  bells  and  blowing  of  whistles 
of  railroad  engines  and  locomotives  within  the  city  limits;  to  establish 
.  .  .  by-laws  and  ordinances  ...  for  the  maintenance  of  the 
peace  and  tranquility  of  said  city,  as  well  as  for  the  protection  of  the 
persons  and  property  of  its  inhabitants,  and  to  enact  and  ordain  any  and 
all  ordinances,  not  repugnant'  to  the  Constitution  and  laws  of  the  State." 

From  this  it  appears  that  the  ordinances  in  question  were  introduced 
in  evidence  under  the  express  provisions  of  the  city  charter  by  which  the 
liCgislature  delegated  to  the  council  the  power  and  authority  to  enact 
them.  More  need  not  be  said  in  disposing  of  this  assignment.  This 
also  disposes  of  the  twentieth  assignment  of  error. 

9.  The  testimony  of  the  witness  Potter,  which  appellant  claims  in 
the  twenty-second  assignment  the  court  erred  in  not  allowing  introduced 
in  evidence,  was  hearsay  pure  and  simple  and '  inadmissible  for  that 
reason. 

10.  Testimony  that  the  city  of  Beaumont  did  not  exercise  jurisdic- 
tion over  a  gas  plant  was  not  evidence  tending  to  show  that  the  place 
where  deceased  was  killed,  though  the  plant  was  six  hundred  feet  north 
of  there,  was  not  within  the  limits  of  the  city.  It  might  as  well  be 
contended  that  because  the  State  of  Texas  has  never  exercised  juris- 
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diction  over  a  part  of  her  territory  that  such  territory  i^  not  within 
the  boundaries  of  the  State,  as  to  contend  that  because  a  city  does  not 
exercise  jurisdiction  over  a  piece  of  property  that  such  property  is  not 
within  the  city  limits.  Therefore,  we  overrule  the  twenty-third  assign- 
ment of  error. 

11.  It  does  not  appear  from  the  statements  subjoined  to  the  propo- 
sitions under  the  twenty-fourth  assigiiiiient  of  error  that  the  teathnony 
of  the  witness  Harry  Adams  (his  testimony  not  being  shown)  was  ma- 
terial to  any  issue  in  the  case  or  would  have  been  of  any  advantage  to 
defendant  had  such  witness's  reputation  for  truth  and  veracity  remained 
unchallenged.  Therefore,  it  can  not  be  said  that  the  appellant  was 
prejudiced  by  the  testimony  of  Clarence  Ijeonard,  complained  of  in  the 
twenty-fourth  assignment  of  error,  by  which  it  was  sought  to  impeach 
the  reputation  of  Adams,  even  though  it  should  appear  that  the  court 
erred  in  admitting  Leonard's  testimony.  A  court  will  not  reverse  a 
judgment  for  reason  of  a  harmless  error.  This  disposes  of  the  twenty- 
fifth  assignment  of  error  as  well. 

12.  The  assignments  of  error  from  the  twenty-sixth  to  the  forty-fifth 
inclusive,  which  complain,  upon  various  grounds,  of  the  court's  overrul- 
ing defendant's  motion  for  a  new  trial  are  all  overruled,  because  all 
questions  presented  by  them  have  been  considered  and  disposed  of  in 
passing  upon  the  preceding  assignments.  The  judgment  of  the  District 
Court  is  affirmed. 


Writ  of  error  refused. 


Affinned. 


T.  L.  Taylor  et  al.  v.  D.  W.  Doom  et  al. 

Decided   April    25.    1900. 

1.— Heviied  Btatutei,  Art.  1S57,  Construed — ^Kistake  in  Judgment. 

Under  the  provisions  of  the  statute,  a  mistake  or  miscalculation  in  a 
judgment  can  be  corrected  at  any  time  on  application  of  either  party  after  notice 
to  the  opposite  party. 

1— SzectttioB — ^Not  Necesiary  that  Judgment  ProYide  for  Issuance  of. 

It  18  not  essentially  necessary  to  the  issuance  of  an  execution  that  it  be 
provided  for  in  the  judgment,  and  an  execution  can  be  issued  under  a  judg- 
ment, although  not  provided  for  therein. 

S.— Donnant  Judgment — Sale  Under. 

A  sale  under  a  dormant  judgment  is  only  voidable,  and  can  not  be  attacked 
in  a  collateral  proceeding. 

1— limitatioii — ^Byidenoe  of  Occupancy. 

Evidence  of  occupancy  considered  and  held  too  indefinite  to  establish  title 
by  limitation. 

9.— Agreement  as  to  Common  Source  of  Title — ^Effect  of. 

In  trespass  to  try  title,  an  agreement  that  the  father  is  the  common  source 
of  title  does  not  preclude  the  children  from  showing  that  the  land  wai  com- 
mnnity  property,  and  claiming  through   their  mother. 

1— Purchaser  of  Legal  Title  at  Execution  Sale — ^Equities — Burden  of  Proving. 

The  purchaser  of  land  at  a  legal  and  regular  execution  sale  under  judg- 

»i«nt  against  the  holder  of  the  legal  title,  becomes  vested  with  tlie  Icj^ml  title, 
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and  the  hol4er  of  an  equity  must  prove  that  such  purchaser  was  not  a  pur- 
chaser for  value  without  notice. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

W.  W.  Blake,  for  appellants. — ^The  court  erred  in  admitting  in  evi- 
dence a  judgment  of  the  District  Court  of  Jasper  County,  Texas,  ren- 
dered October  8,  1868,  in  cause  No.  437,  styled  Bemart  Weil  v.  Wm. 
Taylor,  introduced  by  plaintiffs  to  support  their  title  to  the  land  in 
controversy,  because  the  same  purports  to  be  a  reformation  of  former 
judgment,  rendered  eighteen  months  prior,  and  after  the  court  had  lost 
jurisdiction  of  the  matters  in  controversy,  and  adjudicated  in  said  former 
judgment,  and  after  a  final  and  valid  judicial  determination  of  the  same. 

Because  this  judgment,  in  addition  to  an  attempt  to  revise  and  reform  a 
former  valid  judgment,  purports  also  to  be  a  revival  of  former  judgment, 
and  did  not  award  or  authorize  an  execution  by  virtue  of  which  the  land 
was  sold,  and  was  itself  long  dormant  when  execution  issued  on  it  and 
the  same  was  void  as  a  judgment  for  debt.  Rev.  Stats.,  arts.  1337,  2326a, 
2338 ;  Missouri  P.  By.  Co.  v.  Haynes,  82  Texas,  448 ;  Brewster  v.  Nor- 
fleet,  22  S.  W.  Rep.,  226;  Brownsville  v.  Basse,  43  Texas,  448;  Rogers 
V.  Bast  Line  Lumber  Co.,  11  Texas  Civ.  App.,  110;  Hedgecove  v. 
Conner,  43  S.  W.  Rep.,  322 ;  McConkey  v.  Henderson,  24  Texas,  212  ; 
Stegal  V.  HuflP,  54  Texas,  196;  Northcraft  v.  Oliver,  74  Texas,  162. 

If  this  judgment  of  October  8,  1868,  ever  had  any  force  or  effect  for 
any  purpose  it  was  a  judgment  reviving  the  judgment  of  April  9,  1867. 
It  is  not  an  original  suit  but  a  continuation  of  the  former  one  and  would 
not  support  an  execution.  Bullock  v.  Ballew,  9  Texas,  498;  Perkins  v. 
Hume,  10  Texas,  60;  Hopkins  v.  Howard,  12  Texas,  8;  Bridges  v. 
Samuelson,  73  Texas,  523 ;  Fitzgerald  v.  Evans  et  al.,  53  Texas,  461 ; 
Bums  V.  Skelton,  68  S.  W.  Rep.,  527;  Brown  v.  Harley,  2  Pla.,  159; 
Owens  V.  Henry,  161  U.  S.,  642;  Am.  &  Eng.  Ency.  Irfiw,  1st  ed.,  vol. 
21,  p.  870  top. 

The  court  erred  in  admitting  in  evidence  an  entry  on  the  execution 
docket  of  Jasper  County,  of  the  sheriff's  return  on  the  execution  issued 
on  the  judgment  of  October  8,  1868,  showing  levy  and  sale  of  land  in 
controversy  by  the  sheriff  to  M.  C.  Moulton  and  D.  W.  Doom,  because 
the  said  execution  and  sale  thereunder  was  void,  as  being  without  au- 
thority of  any  court,  and  no  valid  judgment  to  support  it.  Because  the 
officer  fails  to  state  definitely  the  authority  under  which  he  acted.  The 
return  fails  to  correctly  style  or  number  the  cause  in  which  the  execution 
issued.  Underwood  v.  Brown,  68  S.  W.  Rep.,  206;  Allison  v.  Brook- 
shire,  38  Texas,  202 ;  House  v.  Robertson,  89  Texas,  687. 

One  in  the  exclusive  adverse  possession  of  a  tract  of  land  for  more 
than  ten  years  claiming  under  a  memorandum  defining  the  boundaries, 
cultivating,  using  and  enjoying  the  land,  will  hold  to  the  limits  described 
in  the  memorandum  under  which  he  claims.  The  actual  visible  notorious 
adverse  possession  of  a  small  part  of  the  land  so  occupied  will  carry  with 
it  constructive  possession  of  the  whole,  unless  such  constructive  posses- 
sion is  in  some  way  broken  by  the  possession  of  a  portion  of  it  by  an 
adverse  claimant.  Pendleton  v.  McMains,  75  S.  W.  Rep.,  349 ;  Nativel 
V.  Raymond  et  al.,  59  S.  W.  Rep.,  313 ;  Porter  v.  Miller  et  ux,  76  Texas, 
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597 ;  Price  v.  Eardley,  8  Texas  Ct  Eep.,  787 ;  Pearson  v.  Boyd,  62  Texas, 
544;  Angell  on  Lim.  (6th  ed.),  p.  410-412. 

Where  land  of  a  defendant  is  seized  and  sold  and  the  defendant  in 
execution  refuses  to  recognize  said  sale,  but  openly  claims  title  in  him- 
self, and  id  not  ousted  by  the  purchaser,  but  is  allowed  to  retain  adverse 
possession  for  ten  years,  openly  cultivating,  using  and  enjoying  the  same, 
he  is  reinvested  of  title  to  the  same  land,  and  his  deed  from  his  vendor 
will  serve  to  limit  his  boundaries.  Hunter  v.  Hubbard,  26  Texas,  547 ; 
Southall  V.  Southall,  6  Texas  Civ.  App.,  696;  Angell  on  Limitations, 
see.  174-178,  sec.  472,  6th  ed.;  Chalfin  v.  Malone,  9  B.  Mon.  (Ky.),  496; 
Keaton  v.  Thomasson,  2  Swan.  (Tenn.),  138;  Burhans  v.  Van  Zandt, 
7  Barb.  (N.  Y.),  91;  Kent  v.  Harcourt,  33  Barb.  (N.  Y.),  491;  Cyc, 
voL  1,  p.  1040,  note  8;  p.  1041,  notes  9  and  10,  and  p.  1055,  notes 
2  and  3;  Cyc.  Annual  Annotations,  p.  86,  note  2;  Milnes  v.  Van  Gilder, 
197  Pa.,  347;  Waldron  v.  Harvey,  54  W.  Va.,  608. 

The  court  erred  in  his  third  conclusion  of  law  (numbered  9),  that 
the  admission  of  common  source  of  title  in  their  ancestor  estopped  them 
from  claiming  the  conmiunity  interest  of  their  deceased  mottier,  who 
died  before  the  sheriflFs  sale,  seized  of  one-half  the  land  in  controversy. 

The  court  erred  in  his  fourth  concltsion  of  law  (numbered  10)  that 
the  burden  was  on  defendant  to  prove  notice  to  plaintiff  of  the  community 
interest  of  their  mother,  because  their  title  by  descent  is  a  legal  title. 
Ke)'8  V.  Mason,  44  Texas,  141;  Stephens  v.  Hix,  38  Texas,  658;  Edring- 
ton  V.  Butler,  33  S.  W.  Eep.,  144. 

D.  W.  Doom  and  H.  C.  Howell,  for  appellees. — That  a  dormant  judg- 
ment can  be  revived  at  any  time  within  ten  years  after  its  rendition,  and 
a  judgment  can  be  amended  after  the  expiration  of  the  term  at  which 
it  was  rendered  on  notice  to  the  party  to  be  affected  therebv,  cited :  Rev. 
Stats.,  3361,  1356,  1357;  Coffee  v.  Block,  50  Texas,  118;'De  Hymel  v. 
Scottish- American  Mortgage  Co.,  80  Texas,  495;  Cowan  v.  Boss,  28 
Texas,  228;  Hickey  v.  Behrens,  75  Texas,  495;  Russell  v.  Miller,  40 
Texas,  495 ;  Patton  v.  Collier,  90  Texas,  120. 

A  sale  of  land  under  an  execution  issued  on  a  dormant  judgment  is 
not  void  and  does  not  render  such  sale  subject  to  collateral  attack.  Bog- 
gess  V.  Howard,  40  Texas,  158;  Maverick  v.  Plores,  71  Texas,  110; 
Smith  v.  Perkins,  81  Texas,  162;  Odum  v:  Menafee,  11  Texas  Civ. 
App.,  119;  Meader  v.  Aringdale,  58  Texas,  450. 

Where  an  original  judgment  was  rendered  for  a  specific  sum  as  prin- 
cipal, and  there  was  a  failure  on  the  part  of  the  clerk  to  calculate  the 
interest  due  on  such  principal  sum,  and  subsequently  a  judgment  was 
rendered  in  the  same  court  between  the  same  parties  amending  and 
reviving  such  original  judgment,  which  was  dormant,  and  directing  the 
clerk  to  calculate  the  interest  on  such  principal  sum  and  include  it  in 
the  judgment  of  revivor,  which  was  accordingly  done,  it  was  immaterial 
that  there  was  a  failure  to  bring  forward  such  principal  sum  and  in- 
corporate it  in  the  judgment  of  revivor,  as  the  same  could  be  ascertained 
by  reference  to  the  former  judgment,  and  an  execution  for  the  prin- 
cipal smn  and  the  interest,  or  for  either,  or  for  any  part  thereof,  which 
rrferred  to  the  judgment  of  revivor  as  authority  for  its  issuance  was 
proper,  and  even  if  irregular,  it  was  not  such  irregularity  as  the  execution 
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debtor  or  his  heirs  could  avail  themselves  of  on  collateral  attack.  Bev. 
Stats.,  art.  1356,  1357;  Boberts  v.  Conn^Uee,  71  Texas,  17,  18;  Bind- 
worth  V.  Poole,  21  Texas  Civ.  App.,  551 ;  Camp  v.  Gainer,  8  Texas,  372 ; 
Waller  v.  Huff,  9  Texas,  530;  Taylor  v.  Harris,  21  Texas,  439;  Fitz- 
gerald  v.  Evans,  63  Texas,  461;  Smith  v.  Chenault,  48  Texas,  455; 
Little  V.  Birdwell,  27  Texas,  689 ;  Taylor  v.  Branham,  35  Fla.,  297. 

A  judgment,  execution  and  sheriff's  sale  can  be  collaterally  attacked 
only  when  the  court  rendering  the  judgment  was  without  jurisdiction 
of  the  person  or  subject  matter  of  the  suit,  and  where  the  court  has  such 
jurisdiction  neither  such  judgment,  execution  or  sale  can  be  collaterally 
attacked  so  as  to  affect  the  rights  of  a  purchaser  thereunder,  although 
such  proceedings  may  be  irregular  or  erroneous.  Trueheart  v.  Mc- 
Michael,  46  Texas,  227;  Williams  v.  Ball,  62  Texas,  606  et  seq;  Tread- 
way  V.  Eastbum,  67  Texas,  209 ;  Odle  v.  Frost,  59  Texas,  686 ;  Thorn 
v.  Newsom,  64  Texas,  165 ;  Martin  v.  Bobinson,  67  Texas,  374 ;  Beems 
V.  Masterson,  80  Texas,  62;  Boss  v.  Drouilhet,  9  Texas  Ct.  Bep.,  81; 
Bordages  v.  Higgins,  1  Texas  Civ.  App.,  50;  Newman  v.  Mackay,  11 
Texas  Ct.  Bep.,  353 ;  Hartford  Fire  Ins.  Co.  v.  King,  7  Texas  Ct.  Bep., 
183. 

AMiere  land  is  levied  on  and  sold  under  valid  judgment,  execution  and 
sale,  it  breaks  the  connection  of  the  execution  debtor  with  the  sovereignty 
of  the  soil,  and  vests  such  title  in  the  purchaser  as  the  debtor  had  at  the 
time  of  the  levy  and  sale,  however  such  title  may  have  been  acquired 
or  held  by  him,  and  in  case  of  reentry  by  him  or  his  heirs  thereafter, 
they  do  so  as  naked  trespassers  or  disseizors  without  title  or  color  of  title. 
Wright  V.  Daily,  26  Texas,  731;  Harris  v.  Hardeman,  27  Texas,  249; 
Long  V.  Brenneman,  69  Texas,  210;  Spring  v.  Eisenach,  51  Texas,  436; 
Paxton  V.  Meyer,  67  Texas,  96;  Voight  v.  Mackle,  71  Texas,  78;  Blum 
V.  Bogers,  71  Texas,  668;  Bailey  v.  Laws,  3  Texas  Civ.  App.,  536; 
Daugherty  v.  Yates,  13  Texas  Civ.  App.,  650;  Doom  v.  Taylor,  9  Texas 
Ct.  Bep.,  631. 

Where  plaintiffs  establish  a  prima  facie  title  to  the  land  in  contro- 
versy, and  defendants,  being  naked  trespassers  or  disseizors,  fail  to 
show  adverse  occupancy  of  any  part  of  the  tract  under  conditions  and 
circumstances  such  as  to  fully  meet  the  requirements  of  the  statute,  and 
such  as  to  enable  the  court  to  render  a  judgment  in  their  favor  for  a 
specific  and  definite  part  thereof,  a  judgment  in  favor  of  plaintiffs  for 
the  entire  tract  sued  for  is  the  only  judgment  that  can  be  legally  ren- 
dered. Giddings  v.  Fischer,  8  Texas  Ct.  Bep.,  623;  Titel  v.  Garland, 
13  Texas  Ct.  Bep.,  335. 

Where  plaintiffs  became  the  purchasers  for  value  of  the  legal  title  to 
the  tract  of  land  in  controversy  by  sheriff^s  sale,  and  without  notice  of 
the  existence  of  an  equitable  title  in  the  heirs  of  the  deceased  wife  of 
the  execution  debtor  arising  out  of  her  community  interest  in  the  land, 
plaintiffs  are  bona  fide  purchasers,  and  will  be  protected  as  such,  and 
where  such  equitable  title  is  asserted  by  defendants,  the  heirs  of  such 
deceased  wife,  the  burden  is  upon  them  to  show  aflSrmatively  that  plain- 
tiffs, at  the  time  of  their  purchase,  had  notice  either  actual  or  construc- 
tive of  such  title,  and  is  not  upon  plaintiffs  to  show  negatively  that  they 
did  not  have  such  notice.  Bev.  Stats.,  art.  2378;  Hill  v.  Moore,  62 
Texas,  615;  Wren  v.  Peel,  64  Texas,  380;  Pouncey  v.  May,  76  Texas,  565; 
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Pattv  V.  Middleton,  82  Texas,  686;  Saunders  v.  Isbell,  6  Texas  Civ.  App., 
513/ 

PLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  225  acres  of  land,  instituted  by  appellees  against  appellants.  Ap- 
pellants answered  by  pleas  of  not  guilty  and  limitation.  The  cause 
was  tried  by  the  court  and  resulted  in  a  judgment  in  favor  of  appellees. 

It  was  agreed  that  William  Taylor  was  the  common  source.  Appellees 
claimed  the  land  through  an  execution  sale  made  by  virtue  of  a  judg- 
ment in  a  case  styled  B.  Weil  v.  Wm.  Taylor,  and  appellants  claimed 
the  land  as  the  heirs  of  William  Taylor  and  their  mother.  The  land  was 
the  community  property  of  William  Taylor  and  his  first  wife.  While 
it  is  inferentially  found  by  the  court  that  appellant  were  the  heirs  of 
the  first  wife  of  William  Taylor  there  is  no  proof  of  any  but  Z.  W.  Taylor 
being  her  heir.  It  appears  from  the  statement  of  facts  that  it  was  ad- 
mitted by  both  parties  that  William  Taylor  is  the  common  source  of 
title,  and  that  appellants  are  the  heirs  and  legal  representatives  of  said 
William  Taylor.  We  find  that  the  title  to  the  land  was  in  appellees. 
Other  facts  are  found  in  connection  with  the  discussion  of  the  assign- 
ments of  error. 

It  appears  that  B.  Weil  obtained  a  judgment,  on  April  9,  1867,  against 
William  Taylor  for  $588.58,  and  costs,  and  that  it  became  dormant  by 
failure  to  issue  execution  within  a  year  from  its  date.  Suit  was  then 
brou^t  by  the  plaintiff  to  revive  the  judgment  and  to  correct  the  former 
judgment  in  a  matter  of  interest  and  a  judgment  was  obtained  to  that 
effect  The  last  judgment  recited  that  the  former  one  had  been  obtained, 
that  it  was  rendered  for  an  insufScient  amount  and  that  it  had  become 
dormant,  and  it  revived  the  judgment  and  corrected  the  same.  Under 
these  circumstances,  the  cause  being  tried  by  the  court,  it  does  not  ap- 
pear how  appellant  could  have  been  prejudiced  by  the  admission  in  evi- 
dence of  the  first  judgment.  The  recitals  in  the  second  judgment  con- 
tained everything  of  importance  in  the  first  one. 

If  it  should  be  held  that  the  judgment  of  October  8,  1868,  was  void 
insofar  as  it  sought  to  increase  the  amount  of  the  former  judgment, 
that  would  not  invalidate  that  portion  of  it  which  revived  the  former 
judgment.  The  one  part  is  separable  from  the  other.  But  clearly  under 
the  provisions  of  article  1357,  Revised  Statutes,  the  mistake  or  miscal- 
cnlation  could  be  corrected  at  any  time  on  application  of  either  party, 
after  the  opposite  party  had  been  given  notice  of  the  application  for 
radi  amendment.  (Bussell  v.  Miller,  40  Texas,  494;  Chestnut  v.  Pol- 
lard, 77  Texas,  86.)  The  error  was  one  that  could  be  corrected  from  the 
record  itself,  and  was  a  case  peculiarly  within  the  purview  of  the  statute. 
It  was  a  clerical  error  in  the  calculation  of  interest  that  was  corrected. 
(Missouri  Pac.  By.  v.  Haynes,  82  Texas,  448;  Whittaker  v.  Gee,  63 
Texas,  435.)  But  as  before  stated  if  the  attempt  to  amend  was  in- 
effectual, the  revival  of  the  former  judgment  was  not  affected  thereby. 

The  original  execution,  under  which  the  land  in  controversy  was  sold, 
was  destroyed  by  fire  and  the  court  admitted  in  evidence  an  entry  on 
the  execution  docket  of  the  district  and  county  clerk  of  Jasper  County. 
That  entry  showed  that  the  execution  was  issued  October  3,  1872,  for 
debt  and  costs,  $614.21,  and  was  returnable  to  November  term,  1872. 
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There  was  also  an  entry  of  the  sheriflE's  return  showing  that  the  execu- 
tion had  been  levied  on  the  land  in  controversy,  that  the  proper  adver- 
tisement had  been  made  and  that  on  the  first  Tuesday  in  November, 
1872,  the  property  had  been  sold  to  appellees  for  the  sum  of  $135.  This 
was  followed  by  a  statement  of  how  the  money  was  applied  by  the  sheriflF. 
Appellant  objected  to  the  entries  because  the  execution  and  sale  were 
void,  as  being  without  the  authority  of  any  court,  because  the  return 
fails  to  correctly  number  or  style  the  cause  in  which  the  execution  was 
issued  and  because  it  was  vague  and  uncertain.  There  is  no  merit  what- 
ever in  these  objections.  The  style  of  the  case  was  given  and  it  was 
sufficiently  identified.  No  variance  is  shown  by  reason  of  the  amount 
for  which  execution  was  issued  being  larger  than  the  original  amount  of 
the  judgment.  It  would  very  naturally  be  larger  in  1872  than  it  was  in 
1868,  as  it  had  been  bearing  interest  all  the  time. 

It  seems  to  be  a  contention  that  the  execution  having  been  issued  by 
virtue  of  the  judgment  of  1868,  and  that  judgment  not  authorizing 
an  execution  except  under  the  judgment  of  1867,  the  execution  was  nec- 
essarily void.  The  last  judgment  recited  the  amount  of  the  first  judg- 
ment, stated  that  there  had  been  a  miscalculation  of  the  interest  and 
then  gave  the  correct  amount  of  interest  and  additional  costs,  revived 
the  former  judgment  and  awarded  executed  "thereupon.'*  It  is  not  es- 
sentially necessary  to  the  issuance  of  an  execution  that  it  be  provided 
for  in  the  judgment,  and  an  execution  could  have  been  issued  under 
the  judgment  of  1868  although  it  was  not  provided  for  therein.  (Free- 
man, Judg.,  sec.  2 ;  Roberts  v.  Connellee,  71  Texas,  11 ;  Hartz  v.  Haus- 
ser,  14  Texas  Ct.  Rep.,  141.) 

It  does  not  appear  that  any  execution  had  been  issued  under  the 
judgment  until  1872,  and  if  that  be  true,  the  judgment  was  dormant. 
However,  a  sale  under  a  dormant  judgment  is  not  void  but  only  void- 
able, and  can  only  be  attacked  in  a  direct  proceeding  instituted  for  that 
purpose.  It  can  not  be  attacked  in  a  collateral  proceeding.  (Sydnor 
V.  Roberts,  13  Texas,  698 ;  Hancock  v.  Metz,  16  Texas,  206 ;  Hawley  v. 
Bullock,  29  Texas,  217;  Boggess  v.  Howard,  40  Texas,  163;  Laughter 
V.  Seela,  69  Texas,  177;  Maverick  v.  Flores,  71  Texas,  110.) 

The  evidence  as  to  occupancy  of  any  part  of  the  land  in  controversy 
is  too  vague  and  uncertain  to  support  a  plea  of  limitations.  It  is  not 
shown  whether  the  parties  who  at  different  times  occupied  the  house 
did  so  as  tenants  of  appellants  or  not.  Z.  W.  Taylor  swore  that  a 
part  of  the  old  William  Taylor  farm  which  had  been  in  cultivation  for 
30  or  35  years,  was  on  the  land  in  controversy,  but  the  nearest  he  could 
come  to  fixing  the  number  of  acres  was  from  10  to  40  acres.  He  then 
swore  that  he  did  not  know  where  the  line  of  the  land  in  controversy 
was,  clearly  showing  that  he  knew  nothing  about  whether  any  of  the 
225  acres  in  controversy  was  in  the  farm  or  not.  He  said  the  house  was 
near  a  line  made  by  Mr.  Blake.  The  latter  testified  that  he  was  a 
surveyor  but  did  not  find  the  line  between  the  land  in  controversy  and 
the  490  acres  belonging  to  appellants.  Evidently  he  knows  nothing 
about  the  location  of  the  line  and  yet  from  his  calculations  he  testified 
that  the  house  of  W.  D.  Taylor  was  about  twenty  feet  from  the  line. 
Z.  W.  Taylor  also  swore  tfcat  he,  as  agent  for  Mrs.  Trotti  and  Mrs. 
Jones,  had,  four  or  five  years  ago,  sold  some  oak  timber  off  the  land  in 
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smt.  The  foregoing  is  substantially  what  was  sworn  in  support  of  the 
pleas  of  limitation.  It  is  clearly  insufQcient  to  establish  title  by  limi- 
tations. The  house  of  W.  D.  Taylor,  spoken  of  by  the  witness  Blake, 
was  built  less  than  ten  years  prior  to  the  institution  of  this  suit. 

We  can  not  agree  with  the  trial  judge  in  his  ruling  that  appellants 
were  precluded  from  showing  that  the  land  was  the  community  prop- 
erty of  their  father  and  mother,  on  the  ground  that  they  were  estopped 
from  claiming  through  their  mother  by  reason  of  their  agreement  that 
their  father  was  the  common  source.  The  rule  is  well  established  that 
when  an  agreement  is  made  as  to  a  common  source  the  defendant  can 
not  question  the  validity  of  any  link  in  the  chain  of  title  between  the 
common  source  and  the  sovereignty  of  the  soil.  (Pearson  v.  Flanagan, 
52  Texas,  266;  Glover  v.  Thomas,  75  Texas,  606;  Evans  v.  Poster,  79 
Texas,  48.)  But  it  does  not  seem  to  us  that  it  is  an  infringement  of 
that  rule  to  hold  that  appellants  were  authorized  to  show  that  though 
the  legal  title  was  in  William  Taylor,  their  father,  that  their  mother 
had  an  equitable  title  to  one-half  of  it.  There  was  no  attack  upon  the 
title  of  William  Taylor,  nor  on  any  link  between  that  title  and  the 
State.  Appellants  did  not  attempt  to  attack  that  title,  they  admitted 
it,  but  they  had  the  right  to  show  that  although  the  legal  title  was  in 
William  Taylor,  that  it  was  community  estate  and  one-half  of  the  land 
belonged  to  his  wife.  As  said  in  the  case  of  Pox  v.  Brady,  1  Texas 
Civ.  App.,  590,  ''We  can  not  perceive  how  the  claim  by  appellees  under 
this  deed  as  a  common  source  could  be  construed  to  be  inconsistent  with 
their  claim  that  the  property  conveyed  was  community  property.^'  It 
is  held  that  the  question  of  common  source  is  one  of  burden  of  proof, 
a  rule  of  evidence  and  not  of  estoppel.  (Howard  v.  Masterson,  77 
Texas,  41;  Rice  v.  St.  Louis,  A.  &  T.  By.,  87  Texas,  90.) 

In  the  case  last  cited  the  court  in  discussing  this  question  said: 
''Xotwithstanding  the  proof  of  the  insuflSciency  of  his  title  under  the 
common  source,  the  defendant  may  still  defeat  the  action  by  showing 
that  there  is  a  title  superior  to  that  of  the  person  or  persons  under  whom 
both  claim,  and  that  he  is  holder  of  that  title;  and  even  without  show- 
ing that  he  holds  such  superior  title,  it  may  be  that  his  defense  ought 
to  prevail,  provided  he  prove  affirmatively  not  merely  that  someone  had 
the  title  anterior  to  that  of  common  source,  but  also  that  such  pre- 
vious title  never  vested  in  the  conmion  source.  .  .  .  Since  the  plain- 
tiff must  prove  his  title  in  order  to  recover,  it  would  seem  that  when  he 
has  shown  title  under  the  conmion  source,  that  proof  by  defendant, 
.  however  made,  that  the  common  grantor  had  no  title  ought  to  be  a 
defense.'' 

The  trial  court  also  held  that  the  burden  rested  upon  appellants  to 
show  that  appellees  were  not  purchasers  for  value  without  notice  of 
their  equitable  title  to  their  mother's  community  interest  in  the  land 
and  that  having  failed  to  make  that  proof  appellees  should  recover,  upon 
their  proof  of  having  purchased  the  legal  title  to  the  land  at  execution 
«ale.  The  ruling  was  correct,  for  when  appellees  showed  that  they  had 
bought  the  land  at  a  regular  and  legal  execution  sale  under  a  judgment 
against  William  Taylor,  they  had  made  out  a  primd  facie  case  and  it 
Vol.  XLIII.  Civil— 5. 
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then  devolved  upon  appellants  to  prove  the  superiority  of  their  title. 
(Simmons  Hardware  Co.  v.  Davis,  87  Texas,  146.) 

William  Taylor  had  the  legal  title  to  the  land  in  him,  and  his  wife 
only  had  an  equity  of  one>half  of  the  land.  When  the  sale  under  execu- 
tion took  place  the  legal  title  to  the  whole  of  the  land  passed  to  ap- 
pellees, and  in  order  for  appellants,  the  holders  of  the  equities  of  the 
wife,  to  recover  it  devolved  upon  them  to  prove  their  equities.  To  do 
that  it  was  necessary  not  only  to  prove  that  their  mother  was  the  owner 
of  one-half  of  the  land  but  that  appellees  were  not  purchasers  for  yalue 
without  notice.  McAlpine  v.  Burnett,  23  Texas,  650;  Baldwin  v.  Boot, 
90  Texas,  646 ;  Turner  v.  Cochran,  94  Texas,  480 ;  Kimball  v.  Houston 
Oil  Co.,  by  this  court  not  yet  published. 

The  reason  for  the  rule  is  thus  given  in  McAlpine  v.  Burnett :  **The 
principle  is  manifest,  upon  the  mere  statement  of  the  proposition,  for 
every  complete  legal  title,  prima  facte,  carries  with  it,  and  covers  the 
equitable  title.  In  any  case  it  does  not  so  include  it,  in  fact,  the  party 
claiming  the  equitable  title  must  aver  and  prove  it.*'  The  rule  is  the 
same  as  prevails  in  the  case  of  a  junior  purchaser,  who  must  assume  the 
burden  of  proof,  because  the  legal  title  is  in  the  prior  purchaser.  In 
this  case  the  equitable  title  was  neither  averred  or  proved. 

AHirmed. 


R.  W.  Getzendaner  v.  Trixity  and  Brazos  Valley  Bailway 

Company. 

Decided  April  27,   1907. 

1. — Condenmation  Proceeding — ^Mistake  in  Award  and  Judgment — Correction. 

In  a  proceeding  to  condemn  two  tracts  of  land  for  railroad  purposes,  by 
mistake  only  one  of  said  tracts  was  described  in  the  petition,  which  fact  was 
unknown  to  any  of  the  parties  and  the  proceeding  was  conducted  in  all  re^i^pects 
as  for  the  condemnation  of  the  two  tracts;  the  award  referred  to  the  ])etition 
for  description  of  the  land  condemned;  the  judgment  was  written  accordingly; 
the  defendant  discovered  the  mistake,  but  remained  silent  and  accepted  the 
entire  amount  of  the  award,  and  thereafter  denied  the  right  of  the  railroad 
company  to  appropriate  and  use  the  tract  omitted  from  the  petition  and  judg- 
ment. Held,  that  a  court  of  equity  will  correct  the  mistake  and  make  the 
award  and  judgment  show  what  they  were  in  fact  intended  to  show. 

2. — Same — ^Eminent  Domain — Compeniation. 

The   conditional   paramount   right   of   the   State   to   take   private   property 
for  public  use  becomes  absolute  when  compensation  has  been  assessed  or  agreed 
.  upon  in  any  manner,  and  is  paid. 

Appeal  from  the  County  Court  of  Ellis  County.  Tried  below  before 
Hon.  P.  L.  Hawkins. 

Templeton  &  Harding,  for  appellant. — The  record  in  a  cause  can  not 
be  amended  or  corrected  at  a  subsequent  term  except  by  reference  to  Bome 
entry  upon  the  docket  or  memorandum  found  among  the  files.  Mis- 
souri Pac.  V.  Haynes,  82  Texas,  456. 

A  party  can  not  have  a  judgment  corrected  or  amended  at  a  subsequent 
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term  of  the  court  when  the  mistake  was  caused  by  his  own  negligence. 
Brownson  v.  Reynolds,  77  Texas,  254. 

The  mistake  in  the  judgment  in  the  condemnation  suit  being  a 
judicial  and  not  a  clerical  error,  the  judgment  could  not,  at  a  subse- 
quent term,  be  amended,  but  the  remedy  of  appellee  was  by  an  original 
suit  to  reopen  the  case  and  dispose  of  the  litigation  on  its  merits,  showing 
good  excuse  for  the  necessity  of  said  action.  Eddleman  v.  McGlathery, 
74  Texas,  280. 

The  petition  showing  that  the  award  became  the  judgment  of  the 
County  Court  at  a  regular  term,  and  failing  to  show  but  that  appellee 
discovered  the  mistake  before  the  adjournment  of  the  term,  or  why  it 
did  not  move  for  a  new  trial  or  appeal,  no  cause  of  action  was  shown. 
Bomar  v.  Parker,  68  Texas,  440:  Morgan  v.  Davenport,  60  Texas,  230; 
Spencer  v.  Einnard,  12  Texas.  180;  Vardeman  v.  Edwards,  21  Texas, 
740;  McGloin  v.  McGloin,  70  Texas,  636. 

The  petition  not  being  verified  by  affidavit  was  subj.ect  to  the  general 
demurrer.    Holliday  v.  Holliday,  72  Texas,  681. 

Neither  a  court  of  law  or  equity  will  grant  relief  to  a  party  to  a  judg- 
ment except  upon  a  strict  showing  that  a  mistake  from  which  the  relief 
18  asked  did  not  result  from  the  fault  or  negligence  of  himself  or  his 
counsel  in  the  conduct  and  management  of  the  original  suit.  Bomar  v. 
Parker,  68  Texas,  440;  Brownson  v.  Reynolds,  77  Texas,  254;  Johnson 
v.  Templeton,  60  Texas,  238 ;  Bryorly  v.  Clark,  48  Texas,  346 ;  Sayles' 
Texas  Civil  Practice  (3d  ed.),  vol.  1,  chap.  44,  sees.  686-7-8,  on  subject 
•^ill  for  New  Trial.*' 

The  record  in  the  condemnation  suit  was  regular  in  form  and  no  error 
or  mistake  was  apparent  on  such  record  and  the  court  was  powerless 
10  alter,  amend  and  enlarg:e  the  judgment  after  the  close  of  the  term, 
upon  parol  testimony  showing  a  judicial  error  in  the  judgment  of  con- 
demnation. Nicklin  v.  Robertson,  28  Oregon,  278;  Rev.  Stats.,  art. 
1356;  Missouri  Pac.  Ry.  v.  Haynes,  82  Texas,  448. 

Andrews,  Ball  dk  Streetman  and  Oroce  &  Eskridge,  for  appellee. 

BOOKHOUT,  Associate  Justice. — The  judgment  appealed  from 
in  Qiis  case  is  based  upon  a  petition  filed  by  appellee  as  plaintiff  below, 
on  August  23,  1906,  the  material  allegations  of  which  were,  upon  the 
trial,  found  to  be  true,  and  the  assignments  in  this  court  do  not  question 
the  sufficiency  of  the  evidence  to  sustain  such  finding. 

The  facts  alleged  are,  in  substance,  that  in  1906  appellee,  a  duly  in- 
corporated railway  company,  was  engaged  in  constructing  a  line  of 
railway  in  Ellis  County,  Texas,  and  needed,  for  this  purpose,  two  tracts 
of  land  7  60-100  and  10  63-100  acres  respectively,  in  said  county,  and 
belonging  apparently  to  appellant  and  others,  field  notes'  being  set  out, 
and  was  under  the  necessity  of  prosecuting  condemnation  proceedings 
to  acquire  such  land,  and  undertook  to  institute  and  prosecute  such 
proceedings.  That  through  some  mistake,  field  notes  of  only  one  of  the 
desired  tracts  of  land  were  furnished  the  attorney  who  drew  the  petition 
fw  eondemnation,  and  such  attorney  not  being  conversant  with  all  the 
facts,  inserted  in  the  petition  only  the  field  notes  furnished  him,  omitting 
&06e  of  the  desired  10  63-100  acre  tract  entirely.    That  upon  the  peti- 
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tion  80  drawn  commissioners  were  duly  appointed^  who  subsequently 
met,  organized  and  proceeded  to  hear  and  determine  the  matters  sub- 
mitted to  them.  That  at  the  hearing  appellee  was  represented  by  counsel 
and  appellant  was  present  both  in  person. and  by  counsel,  and  the  other 
parties  defendant  having  disclaimed,  the  hearing  proceeded,  without  the 
petition  having  been  read,  and  upon  the  belief  and  assumption  of  all 
parties,  including  the  commissioners,  that  the  hearing  was  for  the  de- 
termination of  the  matter  of  all  damages  to  be  suffered  by  reason  of 
the  condemnation  for  railway  purposes  of  both  said  tracts  of  land.  That 
evidence  in  respect  to  such  damages  as  to  both  of  said  tracts,  was  sub- 
mitted to  and  was  considered  by,  the  commissioners  who,  after  due  con- 
sideration, made  their  award  to  appellant  of  $925  for  the  damage  to 
him  by  reason  of  the  condemnation  of  both  of  said  tracts  of  land,  but 
believing  both  to  be  described  in  the  petition  for  condemnation,  in  the 
written  award  made,  the  petition  was  referred  to  for  description  of  the 
land  in  question,  the  intent,  however,  of  the  commissioners  being  that 
the  sum  awarded  should  cover  the  damages  resulting  from  the  con- 
demnation and  appropriation  of  both  of  said  tracts  of  land. 

It  was  further  alleged,  in  substance,  that  the  award  above  mentioned 
was  filed  with  the  county  judge  on  May  7,  1906,  and  being  satisfied  with 
the  same,  and  believing  that  both  the  tracts  of  land  concerning  which  the 
commissioners  had  acted  were  described  in  the  petition,  plaintiff  made 
no  examination  of  the  award,  and  did  not  discover  the  error  in  the 
petition  and  award  until  long  after  the  time  had  expired  within  which 
exceptions  could  have  been  filed,  but  that  appellant  and  his  counsel  did 
discover  such  errors  before  the  time  within  which  exceptions  might  have 
been  filed  elapsed,  and  that  apparently  appellant  had  been  awarded 
$925  for  the  condemnation  of  the  7  60-100  acre  tract  alone,  instead  of, 
as  he  knew  was  intended,  for  damages  resulting  from  the  condemnation 
and  appropriation  of  both  of  said  tracts.  That  with  this  knowledge  and 
knowing  the  ignorance  of  appellee's  counsel  of  such  error,  appellant  wil- 
fully and  deliberately  remained  silent  in  regard  to  such  errors,  for  the 
purpose  of  allowing  such  mistakenly  drawn  award  to  be  made  the  judg- 
ment of  the  County  Court,  and  in  order  that  he  might  receive  and  ap- 
propriate to  himself  said  sum  of  $925  as  for  the  condemnation  of  the 
said  7  60-100  acre  tract  alone,  when  he  knew  that  said  sum  was  intended 
to  cover  damages  resulting  from  the  condemnation  and  appropriation 
of  both  tracts.  That  afterwards,  to  wit,  on  the  5th  day  of  June,  1906, 
said  mistakenly  drawn  award  was  entered  upon  the  minutes  of  the 
County  Court  of  said  Ellis  County  as  the  judgment  of  said  court,  and 
oven  then  appellee  and  its  counsel  did  not  discover  the  errors  in  the 
award  and  proceedings,  but,  still  in  ignorance  of  such  errors,  appellee, 
about  the  time  of  such  entry  paid  to  appellant  the  amount  of  such  award, 
which  he  took  and  received  knowing  that  it  was  paid  under  the  mistaken 
belief  that  both  said  tracts  of  land  had  been  duly  condemned,  and  that 
the  sum  was  paid  as,  and  for,  damages  resulting  from  the  taking  of 
both;  yet  notwithstanding  the  receipt  by  him  of  said  sura  so  awarded, 
under  the  circumstances  shown,  appellant,  it  was  averred,  was  denying 
appellee's  right  to  appropriate  to  its  use  said  10  63-100  acre  tract  of 
land,  and  was  contesting  appellee's  right  to  construct  its  railway  thereon, 
and  was  denying  that  the  same  had  been  legally  condemned. 
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The  other  parties  having  disclaimed^  the  prayer  was,  in  substance, 
that  the  record  of  said  condemnation  proceedings  be  reformed  and  cor- 
rected to  conform  to  the  facts,  and  to  the  intent  of  the  commissioners 
and  for  general  relief,  etc.,  and  the  judgment  rendered  was  in  accordance 
with  su<i  prayer. 

The  petition  was  excepted  to  in  that,  first,  the  trial  court  was  without 
jurisdiction  to  grant  the  relief  prayed  for;  second,  no  cause  of  action 
was  stated;  third,  the  proceedings  was  an  effort  to  amend  a  judgment 
of  a  court  in  the  absence  of  any  paper  or  memoranda  to  amend  by,  and 
upon  alleged  facts  aliunde  the  record;  and  fourth,  it  was  apparent  that 
the  errors  alleged  resulted  from  the  negligence  of  appellee  and  its  at- 
torneys, and  not  through  any  act  of  appellant.  The  exceptions  were 
overmled  and  the  court's  action  in  this  respect  is  made  the  basis  of  the 
first,  second,  third  and  fourth  assignments  of  error.  The  propositions 
submitted  under  these  assignments  assert,  in  substance,  that  a  judgment 
can  be  corrected,  or  amended,  after  the  term  at  which  it  was  rendered 
only  by  reference  to  some  docket  entry,  or  some  written  document,  or 
memoranda  on  file;  that  it  was  evident  the  mistake  complained  of  re- 
sulted from  the  negligence  of  appellee's  agents,  wherefore  it  was  not 
entitled  to  relief;  and,  furthermore,  it  did  not  affirmatively  appear 
that  the  mistake  was  not  discovered  before  the  expiration  of  the  term 
at  which  the  award  was  made  the  judgment  of  the  Coimty  Court,  and 
that  the  petition  was  not  verified. 

The  proceeding  is  not,  strictly  speaking,  a  motion  under  the  statute 
to  correct  a  mistake,  miscalculation  or  misrecital,  etc.,  in  the  judgment, 
nor  is  it  an  application  for  a  new  trial,  because  the  party  applying 
therefor  had  been  prevented  by  fraud,  accident  or  mistake  from  fully 
presenting  his  case  on  the  original  hearing ;  but  it  was,  and  is,  an  equit- 
able proceeding  based  upon  a  mutual  mistake  not  apparent  of  record  to 
correct  and  reform  the  record  in  a  quasi-judicial  proceeding,  so  as  to 
maJce  the  record  show  what  actually  took  place  upon  the  hearing.  (Mc- 
Lane  v.  Bank,  96  Texas,  55.)  It  sufficiently  appeared  that  the  appellee's 
attorneys  did  not  discover  the  mistake  in  the  judgment  until  after  the 
tenn  of  court  at  which  it  was  rendered  terminated.  The  fact  that  the 
petition  was  not  verified  could  not  be  reached  by  a  general  demurrer. 
The  court  did  not  err  in  overruling  the  exceptions  to  the  petition. 

The  trial  court  found,  as  indicated  by  the  judgment,  that  the  facts 
did  not  show  such  negligence  on  the  part  of  the  plaintiff  as  would  pre- 
clude the  granting  of  the  relief  prayed  for,  and  if  the  evidence  fairly 
supports  this  finding  the  judgment  in  this  respect  will  not  be  disturbed. 
The  negligence  which  appellant  asserts  should  preclude  the  granting  of 
rdief,  is  that  in  some  unexplained  way  the  field  notes  of  one  of  the 
tracts  of  land  sought  to  be  condemned  failed  to  reach  the  draftsman  of 
the  petition  for  condemnation,  and  were  not  therefore  inserted  in  such 
petition,  and  that  the  commissioners  appointed  to  condemn  the  land, 
knowing  what  land  it  was  desired  should  be  condemned,  did  not  read  the 
petition  but  all  parties  proceeded  upon  the  mistaken  belief  that  the 
petiti6n  described  all  the  land  to  be  condemned ;  evidence  was  introduced 
a^  to  the  damage  to  all  the  land  and  an  award  was  made  as  to  all,  but 
the  award,  as  drawn,  upon  the  mistaken  assumption  that  the  land  con- 
demned was  properly  set  out  in  the  petition,  referred  to  the  petition  for 
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a  description  of  the  land.  These  facts  did  not  show  such  a  violation  of 
a  legal  duty  as  would  justify  a  court  of  equity  in  refusing  relief  as 
against  a  party  who  was  present  at  the  organization  of  the  commissioD, 
knew  what  was  expected  to  be  litigated  before  the  commission,  knew  that 
they  were  to  condemn  all  the  land  and  knew  that  the  award  made  by 
them  was  intended  to  cover  the  damages  to  both  tracts  of  land,  and 
knowing  these  facts  subsequently  received  the  award.  (Kelley  v.  Ward, 
94  Texas,  289.)  While  it  is  true,  as  contended  by  appellant  that  he  did 
not  cause  the  mistake,  yet  he  Imew  of  the  mistake  and  accepted  the 
award  knowing  that  it  had  been  made  for  the  damages  to  both  tracts 
of  land  and  to  permit  him  now  to  retain  the  money  and  object  to  the 
reforming  of  the  judgment  would  operate  as  a  legal  fraud.  This  the 
court  would  not  tolerate. 

Under  our  system  of  government  all  citizens  hold  their  property  sub- 
ject to  the  paramount  right  of  the  State  to  take,  and  appropriate  it  to 
public  use,  due  compensation  being  first  made.  The  conditional  para- 
mount right  of  the  State  to  take  becomes  absolute  when  compensation 
has  been  assessed  or  agreed  upon  and  is  paid.  Whenever  the  owner 
accepts  as  compensation  a  sum  of  money,  whatever  the  amount,  and 
however  arrived  at,  his  property  to  the  extent  of  the  taking  is  expro- 
priated and  appropriated  to  the  use  of  the  public.  The  question  of 
compensation  out  of  the  way,  he  must  yield  to  the  inevitable.  The 
State's  right  is  to  take  or  accept  without  a  conveyance,  hence,  when 
compensation  is  adjusted  and  paid,  no  conveyance  is  necessary.  (City 
of  San  Antonio  v.  Grand  jean,  91  Texas,  434;  Hartshorn  v.  Potroff,  89 
Til.,  509;  Grace  v.  Walker,  95  Texas,  41;  Evans  v.  Gulf,  C.  &  S.  F. 
Ry.,  9  Texas  Civ.  App.,  126;  Holland  v.  Spell,  42  N.  E.  Eep.,  1014.) 

Under  the  authorities  above  cited,  if  the  commissioners  who  acted 
between  the  parties  to  this  record  had  never  been  appointed  by  the 
county  judge,  but  had  been  chosen  verbally  by  the  parties,  and  had  acted, 
without  making  any  record  whatever  of  their  proceedings,  and  had  made 
a  verbal  award  of  a  sum  of  money  to  appellant  for  his  damages  for 
the  appropriation  of  the  land  concerning  which  they  acted,  and  he  had 
accepted  such  sum  of  money,  the  expropriation  and  appropriation  of  his 
land  to  the  public  use  would  have  been  complete,  and  under  the  facts 
shown  in  this  record  the  paramount  right  of  the  State,  acting  through 
appellee,  its  instrument  for  the  public  benefit,  has  been  shown,  and 
appellee  had  the  right  to  have  the  award  made  by  the  commissioners 
show  what  they  intended  that  it  should  show. 

As  we  view  it,  this  is  a  case  where  in  condemnation  proceedings  there 
were  irregularities,  but  a  hearing  was  actually  had  as  to  all  the  land 
sought  to  be  condemned,  and  an  award  was  actually  made  as  to  all.  By 
mistake  the  written  award  was  made  to  apply,  apparently,  to  only  one 
tract,  but  the  defendant  in  condemnation  proceedings  knew  that  it 
was  intended  to  apply  to  both,  and  with  this  knowledge  accepted  the 
sum  awarded  and  this  proceeding  is  to  make  the  award,  afterward  entered 
as  the  judgment  of  the  County  Court,  show  what  it  was  in  fact  intended 
to  show.  Since  neither  judgment  nor  conveyance  is  necessary  to  the 
complete  right  of  the  State  to  appropriate  private  property  to  public 
use,  and  the  right  is  complete  when  compensation  has  been  accepted, 
however  the  sum  may  have  been  arrived  at,  and  the  record  of  the  pro- 
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ceedings  is  a  mere  matter  of  evidence^  we  fail  to  see  upon  what  principle 
^>pellwt  can  rightfully  complain  that  the  written  awards  the  amount 
(rf  which  he  volimtarily  received,  has  been  made  to  show  what  it  was 
intended  to  show,  and  no  more.  His  rights  were  at  an  end  when  he 
accepted  the  compensation  awarded  him,  with  the  knowledge  that  it 
was  intended  to  apply  to  both  tracts. 

We  are  of  the  opinion  under  the  facts  appellant  is  estopped  from  dis- 
puting appellee's  right  to  so  reform  the  award  and  judgment  as  to  show 
the  true  facts  and  Siat  both  tracts  of  land  were  condemned  by  the  com- 
missioners. 

Appellani  also  assigns  as  error  the  ruling  of  the  court  in  admitting 
parol  evidence  to  show  the  facts  alleged  in  the  petition.  If  there  was  a 
mutual  mistake  on  the  part  of  the  parties  to  the  record,  or  a  mistake  of 
one  party  and  what  would  amount  to  a  legal  fraud  on  the  part  of  the 
other,  if  such  mistake  is  not  corrected,  we  think  parol  evidence  would 
be  admissible  to  show  these  facts  as  a  basis  to  correct  the  award  and 
judgment  and  make  the  record  speak  the  true  facts.  This  was  what  the 
trial  court  sought  to  do  by  the  admission  of  the  evidence  and  we  conclude 
his  action  in  this  respect  does  not  constitute  error.  The  judgment  is 
aflSrmed. 

Affirmed. 


W.  S.  Davis  v.  Ellen  6.  Hardwick  et  al. 

Decided  April  28,    1906. 

U — Charge    giallare  to  Beflne  Terms  Used — ^When  Error. 

That  a  failure  of  the  court  to  define  terms  used  in  its  charge  will  not 
require  a  reversal  of  the  judgment  is  not  a  rule  of  invariable  application.  It 
is  the  duty  of  the  court  to  so  frame  its  charge  as  to  distinctly  separate  the 
questions  of  law  from  the  questions  of  fact,  and  to  instruct  the  jury  as  to  the 
law  arisinc^  on  the  facts,  and  where  a  failure  to  do  this  has  probably  misled 
the  jury  the  judgment  will  be  reversed. 


Plaintiff  sued  to  recover  fifty  shares  of  stock  which  had  been  pledged 
to  seeme  certain  joint  debts  of  himself  and  H.,  deceased.  H.  paid  said  debts, 
reeeived  said  shares  of  stock,  had  them  cancelled  and  new  certificates  issued  in 
his  0!wn  name.  Plaintiff  testified  that  H.  acquired  said  stock  upon  the  under- 
standing that  he  was  to  hold  it  only  as  security  or  pledge  for  plaintiff's  in- 
debtedness. The  defendants  claimed  (1)  that  H.  had  bought  the  stock  from 
plaintiff;  or  (2)  if  H.  had  in  fact  converted  the  stock,  plaintiff's  suit  was 
barred  by  limitation.  The  court  charged  the  jury  that  if  they  believe  from  the 
evidence  that  there  was  a  conversion  of  said  stock  by  H.  more  than  two  years 
before  suit  filed,  to  find  for  defendants;  and  if  they  believed  from  the  evidence 
that  plaintiff  never  parted  with  his  title  to  said  stock  and  is  still  the  owner 
of  the  same  to  find  for  plaintiff.  Held,  under  the  facts  of  this  case  the  court 
should  have  explained  to  the  jury  what  would  amount  to  a  conversion,  and 
what  would  amount  to  a  parting  by  plaintiff  with  his  title  to  the  stock. 

Sw— Certlfieatet  of  Btoek— Endonement  in  Blank. 

A  mere  delivery  of  a  certificate  of  stock  endorsed  in  blank  is  sufficient  to 
constitute  it  a  pledge  without  any  memorandum  to  that  effect.  The  pledgee 
nay  fill  in  the  blanlcs,  have  the  stock  registered  in  his  own  name  and  receive 
the  diTidends. 
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Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Stewart  £  Templcton,  for  appellant. — The  court  should  have  defined 
in  said  charge  the  meaning  in  law  of  the  word  conversion  as  used  therein, 
or  should  in  some  plain  and  appropriate  way  have  explained  to  the  jury 
what  facts  would  amount  to  a  conversion  of  said  stock.  Wooters  v. 
Kaufman,  67  Texas,  495;  Brown  v.  Pridgen,  56  Texas,  127;  Salado 
College  v.  Davis,  47  Texas,  137. 

The  assignment  in  blank  by  Davis  of  his  stock  in  the  defendant  com- 
pany and  his  delivery  thereof  to  the  original  pledgees  vested  in  such 
pledgees  the  legal  title  to  said  stock  and  they  thereupon  became  the 
owners  thereof  and  were  entitled  to  have  same  transferred  on  the  books 
of  the  company  to  them,  and  to  have  the  original  ceri;ificates  canceled  and 
new  certificates  issued  in  their  names.  Seeligson  &  Co.  v.  Brown,  61 
Texas,  114  and  117;  Cecil  Natl.  Bank  v.  Watsontown  Bank,  105  U.  S., 
217;  Johnson  v.  Laflin,  103  U.  S.,  800;  State  v.  Smith,  14  Pac.  Rep., 
814,  824,  825;  Wilson  v.  Little,  2  N.  Y.,  443;  Colebrook  on  Collateral 
Secureties,  sees.  282,  287,  288;  Union  &  Planters  Bank  v.  Farrington, 
81  Tenn.,  333,  336,  337;  Comick  v.  Richards,  3  B.  J.  Lea  (Tenn.),  1, 
25,  26;  Cherry  v.  Frost,  7  B.  J.  Lea  (Tenn.),  8. 

When  Hardwick  paid  the  debts  owing  by  Davis,  to  secure  which  the 
stock  was  pledged,  he  became  subrogated  pro  tanto  to  the  rights,  and 
subject  to  the  liabilities  of  the  original  pledgees  of  said  stock,  and  he 
thus  became  for  the  time  being,  the  owner  of  same  and  he  likewise  was 
entitled  to  have  such  stock  transferred  to  him  on  the  books  of  said 
company  and  to  have  the  original  certificates  canceled  and  new  certifi- 
cates issued  in  his  own  name.  When  this  was  done,  he  held  for  the 
time  being,  the  legal  title  to  said  stock,  and  Davis  had  temporarily  parted 
with  his  title  thereto,  and  with  the  ownership  thereof.  Faires  v.  Cocke- 
rell,  88  Texas,  428 ;  Allison  Bailey  &  Co.  v.  Phoenix  Ins.  Co.,  87  Texas, 
595;  Cleveland  v.  Carr,  40  S.  W.  Rep.,  410;  Scott  v.  Rowland.  14  Texas 
Civ.  App.,  373 ;  IMiitaker  v.  Sanders,  52  S.  W.  Rep.,  640 ;  2  Brandt  on 
Sur.,  sec.  304;  4  Ga.,  343;  Truss  v.  Miller,  22  So.  Rep.,  863;  Randolph 
V.  Starke,  26  So.  Rep.,  59. 

An  erroneous  charge  is  presumed  to  have  been  injurious,  and  unless 
it  is  afiirmatively  shown  by  the  adverse  party  that  no  injury  was  thereby 
occasioned,  the  judgment  should  be  reversed.  Emerson  v.  Miljs,  83 
Texas,  388;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Greenlee,  62  Texas,  349;  Dwyer 
V.  Continental  Ins.  Co.,  57  Texas,  184;  Houston,  E.  &  W.  T.  Ry.  Co. 
V.  Hardy,  61  Texas,  232;  Hudson  v.  Morris,  55  Texas,  610;  Williams 
V.  Conger,  49  Texas,  602. 

Capps  &  Canty  and  Sidney  L.  Samuels,  for  appellee. — The  meaning 
of  the  third  paragraph  of  the  courf  s  charge  to  the  jury  was  entirely 
apparent,  and  the  jury  was  not  misled  by  same,  but  if  appellant  desired 
explanation  or  definition  of  the  term  "conversion,**  as  used  in  the  charge, 
it  was  his  duty  to  have  presented  a  special  instruction  to  cover  the 
omission.  Texas  &  N.  0.  Ry.  Co.  v.  Scott,  71  S.  W.  Rep.,  26;  Western 
U.  Tel.  Co.  V.  James,  73  S.  W.  Rep.,  79;  Galveston,  H.  &  S.  A.  v. 
Waldo,  26  S.  W.  Rep.,  1005. 
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CO'SlSEtR,  Chief  Justice. — ^The  fifty  shares  of  the  capital  stock  of 
the  Hotel  Worth  Company  in  the  city  of  Fort  Worth,  to  recover  which 
appellant  instituted  this  suit,  had  been  pledged  to  certain  banks  to  secure 
certain  joint  debts  of  appellant  and  W.  P.  Hardwick,  deceased.    W.  P. 
Hardwick  subsequently  paid  said  joint  debts,  as  also  one  or  more  in- 
diridual  debts  of  appellant,  received  said  shares  of  stock,  had  them 
marked  cancelled,  and  new  certificates  thereof  issued  in  his  own  name. 
Appellant  alleged  and  testified  in  effect  that  said  stocks  had  been  sur- 
rendered to  and  acquired  by  said  Hardwick  upon  the  understanding  and 
agreement  that  the  stock  was  to  constitute  a  security  or  pledge  only  for 
appellant's  indebtedness  so  paid  by  Hardwick,  and  that  the  certificates 
were  to  be  returned  when  appellant  should  repay  the  sums  so  advanced. 
The  pleadings  and  evidence  tend  to  show  in  behalf  of  appellees,  who 
are  the  executors  of  the  last  will  and  testament  of  W.  P.  Hardwick, 
deceased,  the  following  defenses  in  substance,  namely:     Ist.     That  in 
consideration  of  said  payments  appellant  bargained  and  sold  said  stock 
and  the  absolute  and  entire  interest  therein  to  W.  P.  Hardwick.     Or, 
2d,  That  if  there  had  been  no  absolute  sale,  said  Hardwick,  with  full 
notice  to  appellant,  had  appropriated  and  converted  said  stock  to  his 
own  use  and  benefit  for  such  length  of  time  as  to  preclude  appellants 
right  of  recovery  under  the  two  years  statute  of  limitation. 

In  the  first  paragraph  of  the  charge,  the  court  instructed  the  jury  to 
find  for  defendants  if  they  should  find  "that  during  the  lifetime  of  W. 
P.  Hardwick,  plaintiff,  for  a  valuable  consideration,  sold  and  transferred 
to  said  W.  P.  Hardwick  the  60  shares  of  stock  in  controversy .'*  The  two 
next  succeeding  paragraphs  are  as  follows : 

''In  connection  with  the  foregoing  you  are  instructed  that  although 
you  should  believe  from  the  evidence  that  there  was  a  conversion  of  said 
kock  by  the  said  W.  P.  Hardwick,  deceased,  yet,  if  you  further  find 
that  plaintiff  knew  of  such  conversion  (if  any)  for  a  period  of  time  more 
than  two  years  next  prior  to  the  filing  of  plaintiff^s  original  petition 
(excluding  the  time  elapsing  between  the  death  of  W.  P.  Hardwick  up 
to  the  date  of  the  qualification  of  0.  P.  Haney  and  Mrs.  Hardwick  as 
executor  and  executrix)  then  you  will  find  for  the  defendants/' 

*Tf  you  should  find  from  the  evidence  that  plaintiff  never  parted 
with  his  title  to  said  stock  and  is  still  the  owner  thereof,  then  you  will 
find  in  favor  of  plaintiff  against  Ellen  G.  Hardwick  and  defendant 
Worth  Hotel  Company  a  verdict  for  the  fifty  shares  of  stock  in  contro- 
Tersy  herein,  and  against  Mrs.  Ellen  G.  Hardwick  the  amount  of  any 
and  an  dividends  (if  any)  which  have  accrued  on  said  stock  and  been 
paid  Mrs.  Hardwick  up  to  the  present  time  with  interest  thereon  at  the 
rate  of  six  percent  per  annum  from  the  time  or  times  you  may  believe 
from  the  evidence  said  dividends  were  received  (if  received)  by  Mrs. 
Hardwick.'' 

The  remaining  paragraphs  of  the  court's  charge  merely  direct  the 
jury  as  to  what  credits  should  be  allowed  in  case  of  a  finding  for  plaintiff, 
and  as  to  the  burden  of  proof,  etc.,  and  hence  are  not  material  to  what 
we  have  to  say. 

A  number  of  objections  to  the  charge  are  urged,  for  instance,  it  is 
insisted  that  in  the  first  paragraph  above  quoted  entire  the  court  failed 
to  explain  to  the  jury  what  would  amount  to  a  conversion  and  thus  sub- 
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mitted  a  question  of  law  only,  and  that  the  second  paragraph  also  sub- 
mitted a  question  of  law  in  that  the  court  did  npt  instruct  the  jury  what 
facts  would  amount  to  a  parting  by  plaintiff  with  his  title  to  the  stock 
sued  for.  We  conclude  that  under  the  peculiar  facts  of  this  case  the 
charge  as  a  whole  presented  a  misleading  view,  and  that  the  specific 
objections  above  named  are  well  taken.  A  failure  of  the  court  to  define 
terms  used  in  his  charge  will  not  ordinarily  require  a  reversal.  But  this 
is  not  a  rule  of  universal  application.  The  duty  of  the  court  is  to  ^^so 
frame  the  charge  as  to  distinctly  separate  the  questions  of  law  from  the 
questions  of  fact"  and  "instruct  the  jury  as  to  the  law  arising  on  the 
facts.''  (Bev.  Stats.,  art.  1317.)  In  cases  where  terms  embody  con- 
clusions of  law  and  when,  as  we  think  is  the  case  here,  a  failure  to  ex- 
plain or  properly  apply  terms  used  in  a  charge  is  calculated  to  mislead 
a  jury,  or  to  induce  a  verdict  predicated  upon  a  misunderstanding  of  the 
proper  application  to  be  given  to  such  terms,  the  court  will  reverse. 
(Harrison  v.  Houston,  91  S.  W.  Bep.,  647.)  In  this  case  it  is  undisputed 
that  appellant  owned  and  pledged  to  the  bank  the  shares  of  stock  for 
which  he  sued ;  that  W.  P.  Hardwick  paid  the  debts  to  secure  which  the 
stock  had  been  pledged  and  received  the  stock  in  return ;  that  the  stock 
was  found  in  possession  of  Hardwick*s  legal  representatives  marked 
^'cancelled/*  and  that  new  stock  therefor  had  been  issued  to  W.  P. 
Hardwick.  There  was  also  evidence  to  the  effect  that  Hardwick  after 
receiving  the  same  voted  the  stock,  and  that  appellant  took  no  further 
interest  in  the  affairs  of  the  corporation  for  several  years  during  which 
the  stock  was  of  value  less  in  amount  than  the  debts  for  which  it  had 
been  pledged.  The  crucial  points,  then — the  sharply  contested  issues — 
were:  Did  appellant  consent  or  agree  to  Hardwick's  retention  and 
use  of  said  stock  with  intent  that  the  absolute  title — the  entire  interest 
therein — should  at  once  pass  to  and  become  absolutely  fixed  or  vested  in 
Hardwick?  Or  if  not,  and  Hardwick  received  said  stock  as  a  pledge — 
as  mere  security — as  appellant  testified,  did  he  so  appropriate  tiie  stock 
to  his  own  use  as  to  amount  to  a  conversion,  and  had  it  continued  with 
notice  thereof  to  appellant  for  the  period  of  limitation  pleaded?  In 
this  attitude  of  case  it  afforded  the  jury  an  insufficient  guide  to  say  to 
them  that  if  they  found  that  appellant  parted  with  his  title  or  that 
Hardwick  converted  the  stock,  etc.,  they  should  find  for  defendants. 
What  would  constitute  a  parting  with  the  absolute  right  and  title  and 
its  investment  in  Hardwick,  or  what  would  amount  to  a  conversion,  are 
questions  of  law  that  by  the  charge  were  left  wholly  for  the  jury  to 
determine.  The  error  into  which  a  jury  might  thus  be  led,  becomes  more 
apparent  when  we  consider  more  closely  the  evidence  and  the  law  arising 
thereon.  The  facts  that  Hardwick  received  the  stock,  caused  it  to  be 
marked  cancelled  and  new  stock  to  issue  in  his  own  name,  did  not,  of 
themselves  necessarily  amount  to  either  a  conversion  or  to  the  transfer 
of  the  absolute  title.  Such  use  was  entirely  consistent  with  the  reciprocal 
rights  of  pledger  and  pledgee.  Quoting  from  Mr.  Cook,  ^'a  mere  de- 
livery of  the  certificate  of  stock  indorsed  in  blank  ...  is  sufficient 
to  constitute  a  pledge  without  any  memorandum  to  that  effect."  The 
pledgee  "may  fill  in  the  blanks  and  have  the  stock  registered  in  his  own 
name  on  the  corporate  books."  And  "dividend?  declare^  during  the 
continuance  of  the  pledge  belong  to  the  pledgee."    See  Cook  on  Stock 
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and  Stockholders  and  Corporation  Law  (3d  ed.),  articles  465-466  to 
468.  See  also,  Seeligson  &  Co.  v.  Brown,  61  Texas,  114;  Cecil  Natl. 
Bank  v.  Watsontown  Bank,  105  U.  S.,  217;  Johnson  v.  Laflin,  103  TT. 
S.,  800;  State  v.  Smith,  14  Pac.  Bep.  (Ore.),  814,  824,  825;  Wilson 
V.  Little,  2  X.  Y.,  443;  Colebrook  on  Collateral  Securities,  sees.  282, 
287  and  288;  TTnion  &  Planters  Bank  v.  Parrington,  81  Tenn.,  333, 
336,  337;  Cornick  v.  Bichards,  3  B.  J.  Lea  (Tenn.),  1,  15,  26;  Cherry 
Y,  Frost,  7  B.  J.  Lea  (Tenn.),  9. 

It  is  undisputed  that  the  stock  in  question  had  been  transferred  in 
blank  by  appellant  so  as  to  constitute  it  a  pledge  and,  in  a  very  important 
sense  at  least,  to  pass  the  title  under  the  authorities.  The  jury  therefore 
could  nol^  in  such  sense,  have  legally  found  as  submitted  by  the  court, 
**that  plaintiff  never  parted  with  his  title  to  said  stock  and  is  still  the 
owner  thereof.'*  This  was  the  only  contingency  submitted  by  the  court 
as  affording  appellant  any  right  of  recovery  and  was,  we  think,  well 
calculated  to  mislead  the  jury.  For  if  the  title  passed  by  way  of  a 
pledge  only,  appellant  had  the  right  to  recover  it  upon  discharge  of  the 
indebtedness  to  secure  which  it  had  been  pledged,  unless  barred  of  such 
right.  If  at  the  time  Hardwick  took  or  was  given  the  possession  of 
a^>ellaiit's  stock,  or  thereafter,  it  was  the  purpose,  understanding  or 
agreement,  on  the  part  of  both  Hardwick  and  appellant,  that  the  stock 
in  question  and  the  entire  beneficial  interest  therein  should  pass  to  and 
become  wholly  vested  in  Hardwick  in  consideration  of  Hardwick's  pay- 
ment of  appellant's  indebtedness,  then  appellant  had  no  right  of  re- 
covery. If,  on  the  contrary,  such  was  not  the  state  of  the  case,  and 
Hardwick  held  appellant's  stock  as  pledgee  only,  then  such  holding  was 
in  the  nature  of  that  of  a  trustee  and  before  it  could  be  said  that  it  was 
"converted,"  it  would  have  to  appear  that  Hardwick  repudiated  the  trust 
and  used  appellant's  stock  with  intent  to  thereby  permanently  deprive 
appellant  thereof  and  to  make  it  his,  Hardwick's,  own.  And  before 
appellee  would  be  entitled  to  a  verdict  on  this  ground  it  would  be  nec- 
essary for  the  evidence  to  further  show  that  appellant  had  notice  of 
Hardwick's  repudiation  of  the  trust  and  appropriation  of  the  stock,  if 
any,  and  that  such  repudiation  and  appropriation  with  notice  had  con- 
tinued for  the  full  statutory  period.  These,  briefly  stated,  were  the 
issues,  and  should  have  been  submitted  by  appropriate  charges.  The 
charge  given,  however,  is  objectionable,  we  think,  in  the  particulars 
mentioned,  and  the  judgment  is  accordingly  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


W.  T.  Waggoner  et  al.  v.  6.  F.  Wyatt. 

Decided  April  28,   1906. 

1^ — Asiig^nment  of  Lease — Bights  of  Lessor. 

A  contract  in  writing  executed  by  a  lessee  of  land  stating  that  he  "h&a 
Qontnicted  and  sold"  to  a  third  party  the  leased  land,  is  in  effect  an  assign- 
ment of  the  lease,  and,  there  being  in  the  lease  a  covenant  against  subletting, 
^ns  in  Tiolation  of  said  covenant  as  well  as  the  statute  against  subletting,  and 
vas  therefore  inoperative  as  against  the  lessor. 
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2. — Same. 

The  fact  that  one  holding  under  an  invalid  assignment  of  a  lease  of  land 
offered  to  lease  or  purchase  said  land  from  the  owner  at  a  price  probably  in 
excess  of  its  real  value,  does  not  exempt  such  person  from  liability  in  damages 
for  preventing  the  owner  from  using  his  land  as  his  ownership  entitled  him  to. 

8. — Beading  Case  in  Hearing  of  Jury — ^Discretion  of  Judge. 

The  reading  to  the  court  in  the  hearing  of  the  jury  of  a  case  involving 
the  same  or  similar  facts  as  the  case  on  trial  is  a  matter  in  the  discretion  of 
the  trial  court,  and  will  not  be  reversible  error  in  the  absence  of  a  showing 
that  such  discretion  was  abused. 

4. — tissue — Sufficiency  of  Evidence— Duty  to  Submit. 

It  is  the  duty  of  the  court  to  submit  an  issue  raised  by  the  evidence,  al- 
though the  evidence  would  not  warrant  a  verdict  thereon  in  favor  of  the  party 
at  whose  instance  it  is  submitted. 

5. — ^Deprivation  of  Use  of  Land — ^Exemplary  Damages. 

Where  the  evidence  showed  a  persistent  and  predetermined  effort  on  the 
part  of  a  trespasser  to  prevent  the  owner  from  using  his  property  in  his  own 
way,  it  will  support  a  claim  for  exemplary  damages. 

6. — ^Improper  Assignments  of  Error. 

Assignments  of  error  considered,  and  held  not  entitled  to  consideration 
because  too  general  and  because  improperly  grouped. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below  before 
Hon.  J.  M.  Morgan. 

Hunter  &  Hunter  and  Glasgow  &  Kenan  and  Chas.  E.  Coombes,  for 
appellant. — The  court  erred  in  permitting  counsel  for  the  plaintiff,  over 
objection  of  defendants,  to  read  in  evidence  to  the  court  in  the  presence 
of  the  jury,  the  opinion  of  Chief  Justice  Conner  in  the  case  of  Waggoner 
V.  Snody,  88  S.  W.  Rep.,  357  and  358,  because  said  opinion  was  not  the 
law  under  the  facts  of  this  case,  and  was  calculated  to  mislead  and  bias 
or  prejudice  the  jury,  that  said  opinion  has  since  been  reversed,  annulled 
and  repudiated  by  the  Supreme  Court  as  containing  neither  law  nor 
facts  and  was  not  binding  on  this  court. 

The  court  erred  in  permitting  the  introduction  of  the  testimony  of 
G.  F.  Wyatt  and  W.  T.  Snoddy  as  to  conversation  had  with  Bill  Tavlor, 
wherein  Bill  Taylor  told  Wyatt  (the  plaintiff)  that  if  W.  T.  Waggoner 
had  not  paid  the  taxes  on  his  two  sections  of  land  leased  by  him  to 
Witherspoon  that  he,  Waggoner,  had  forfeited  his  right  to  them  and 
that  he,  Wyatt,  could  take  possession  of  them,  for  the  reason  that  the 
declarations  of  Bill  Taylor  was  neither  binding  upon  Witherspoon  nor 
upon  Waggoner  and  Bedford,  *as  both  Taylor  and  Witherspoon  had  testi- 
fied that  Taylor  had  no  authority  to  cancel  said  lease,  or  to  forfeit  it,  or 
to  give  Wyatt  the  right  to  reenter  and  take  possession  of  said  premises; 
that  said  evidence  was  hearsay  and  incompetent  and  made  while  Wag- 
goner was  holding  possession  of  the  lands  under  a  valid  contract  with 
Witherspoon  and  after  Wyatt  had  ratified  the  contract  made  between 
Witherspoon  and  Waggoner,  and  that  neither  Waggoner  nor  Bedford 
were  present  or  knew  anything  of  said  conversation  and  are  not  bound 
thereby. 
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i.  H.  Britain,  R.  M.  Ellerd  and  J,  T.  Montgomery,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict  and 
judgment  in  favor  of  G.  P.  Wyatt  against  W.  T.  Waggoner  and  C.  I. 
Beitford  for  both  actual  and  exemplary  damages,  the  amount  of  the 
actual  damages  recovered  being  $240.66  and  of  exemplary  damages, 
$350.  The  ground  or  theory  of  recovery  was  the  wrongful  and  oppres- 
sive conduct  of  Waggoner  and  Bedford  in  preventing  Wyatt  from  using 
two  sections  of  land  owned  by  him  situated  in  a  large  pasture  belonging 
to  Waggoner  and  under  the  control  of  Bedford  as  his  ranch  boss.  This 
pasture  originally  belonged  to  P.  S.  Witherspoon,  who  held  the  various 
sections  of  land  situated  therein  as  lessee,  including  the  two  sections 
owned  by  Wyatt,  the  lease  on  which  had  not  expired,  by  a  little  more 
than  two  years,  when  the  following  written  contract  was  entered  into 
between  Witherspoon  and  Waggoner: 

"State  of  Texas,  County  of  Wichita. 

"This  contract  and  agreement  made  and  entered  into  this  5th  day  of 
.Tune,  1901,  by  and  between  P.  S.  Witherspoon,  of  the  county  of  Cooke, 
and  State  of  Texas,  and  W.  T.  Waggoner  of  Wise  County,  Texas,  wit- 
nesseth :  The  said  Witherspoon  being  the  owner  of  about  one  thousand 
cows  and  sections  8  and  10,  block  C,  C.  T.  B.  R.  survey,  and  sections  6, 
44,  56  and  58,  block  B,  0.  H.  &  H.,  all  located  and  situated  in  the 
northeast  comer  of  Knox  County,  Texas,  has  contracted  and  sold  to  the 
said  Waggoner  the  said  land  and  cattle  on  the  following  terms,  to  wit : 
Said  1,000  cows  are  not  to  be  over  the  age  of  5  or  6  years,  and  in  case 
there  are  not  1,000  head  in  said  pasture,  then  the  said  Waggoner  is  to 
take  so  many  as  there  is  in  said  pasture.  The  said  Witherspoon  is  to 
furnish  the  said  Waggoner  one  bull  for  each  25  cows  and  is  to  receive  the 
sum  of  $25  per  head  for  both  cows  and  bulls,  and  guarantees  a  crop  of 
500  calves  from  said  cows  this  spring. 

The  said  Witherspoon  is  to  patent  said  lands,  and  in  case  he  can  not 
patent  said  land,  then  he  is  to  deliver  to  said  Waggoner  any  and  all 
contracts  that  he  has  or  may  have  affecting  said  lands.  For  and  in  con- 
sideration of  the  above  the  said  Waggoner  agrees  and  binds  himself  to 
pay  said  Witherspoon  the  said  sum  of  $25  per  head  for  said  cows  and 
hulls,  and  the  sum  of  $1,000  for  said  land  and  improvements. 

"Delivery  of  the  said  property  to  be  made  on  the  20th  day  of  June, 
1901,  and  said  Waggoner  is  to  pay  for  same  on  or  before  November  1, 
1901,  without  interest.  Over  and  above  the  aforesaid  $1,000  to  be  paid 
said  Witherspoon  the  said  Waggoner  is  to  pay  any  and  all  money  and 
expenses  that  said  Witherspoon  may  be  out  in  patenting. 

**In  case  said  Witherspoon  can  not  patent  them  then  he  is  to  deliver 
his  contracts  to  said  Waggoner  without  costs  to  said  Waggoner. 

**Witne88  our  hands  at  Beaver,  the  day  and  date  above  mentioned. 

(Signed)     W.  T.  Waggoner, 

B.  S.  Witherspoon.^' 

This  contract  was  construed  by  the  court  as  an  assignment  to  Wag- 
goner of  the  lease  from  Wyatt  to  Witherspoon  of  the  two  sections  therein 
named  owned  by  Wyatt  (sections  8  and  10,  block  C,  C.  T.  R.  R.  survey), 
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and  therefore  as  amounting  to  a  subletting  of  said  sections  to  Waggoner. 
So  construed,  the  written  contract  violated  a  covenant  in  the  lease  from 
Wyatt  to  Witherspoon,  as  well  as  the  statute,  against  subletting.  That 
Bedford,  in  obedience  to  the  instructions  of  Waggoner,  prevented  Wyatt 
from  using  said  sections  for  grazing  purposes,  as  he  undertook  to  do  by 
pasturing  the  horses  of  one  Snoddy  at  a  given  sum  of  money  per  month, 
and  that  Waggoner  afterwards  ratified  his  conduct  in  excluding  said 
horses  from  said  pasture  and  in  denying  Wyatt  the  right  of  pasturage 
therein,  was  treated  by  the  court  as  an  established  fact.  The  issue  sub- 
mitted to  the  jury  included  only  the  assessment  of  actual  damages  and 
the  determination  of  the  issue  of  vindictive  damages. 

The  construction  placed  by  the  trial  court  on  the  written  contract 
above  set  out,  we  approve. 

We  are  also  of  opinion  that  the  facts  warranted  the  court  in  instruct- 
ing the  jury  that  appellants  were  liable  for  actual  damages;  for,  while 
Waggoner,  through  Bedford,  offered  to  lease  or  purchase  from  Wyatt 
his  two  sections  of  land  and  that,  too,  at  a  price  seemingly  in  excess  of 
their  value,  it  is  nevertheless  undeniably  true  that  they  denied  him  the 
right  to  make  such  use  of  them  as  his  ownership  clearly  entitled  him  to. 
It  is  insisted,  however,  that  there  was  evidence  tending  to  prove  that  he 
acquiesced  in  the  assignment  of  the  lease  under  which  Waggoner  took 
possession,  but  after  carefully  examining  the  statement  of  facts,  we  fail 
to  find  any  such  evidence. 

The  above  conclusions  dispose  of  most  of  the  assignments  of  error, 
especially  those  complaining  of  the  charge  submitting  the  issue  of 
actual  damages  and  of  the  court's  refusal  to  give  numerous  special 
charges,  which  need  not  be  further  discussed. 

The  first  assignment  presented  in  the  brief  complains  of  a  mling  on 
demurrer  which  is  not  found  in  the  transcript. 

The  next  assignment  complains  of  a  matter  entirely  in  the  discretion 
of  the  trial  court,  which  discretion  does  not  seem  to  have  been  abused 
and  no  injury  could  well  have  resulted  from  the  action  complained  of, 
especially  in  view  of  the  conclusions  above  stated. 

The  next  assignment  complains  of  the  introduction  of  testimony 
which  seeks  to  raise  a  question  disposed  of  in  the  case  of  Waggoner  y. 
Snoddy,  82  S.  W.  Rep.,  357,  85  S.  W.  Rep.,  1134,  but  if  not,  it  is  dis- 
posed  of  as  harmless  by  the  conclusions  above  stated. 

The  next  assignment  asserts  that  the  court  erred  in  submitting  the 
issue  of  exemplary  damages  for  want  of  evidence  to  warrant  its  sub- 
mission. The  only  proposition  submitted  under  this  assignment  is  the 
following:  ^TJnless  the  evidence  is  suflScient  to  sustain  a  verdict  for 
exemplary  damages  according  to  the  allegations  upon  which. such  claim 
is  based,  the  court  should  not  submit  such  issue  to  the  jury.'*  This 
proposition  we  understand  to  be  at  variance  with  that  line  of  decisions 
in  this  State  holding  it  to  be  not  only  the  right  but  the  duty  of  the  court 
to  submit  an  issue  raised  by  the  evidence,  although  the  evidence  would 
not  warrant  a  verdict  thereon  in  favor  of  the  party  at  whose  instance  it 
is  submitted.  Besides,  we  are  not  prepared  to  say  that  there  was  no 
evidence  tending  to  support  the  claim  for  exemplary  damages  as  alleged 
in  the  petition.  There  was  evidence  of  a  persistent  and  predetermined 
e^Eort  on  the  part  of  appellants  to  prevent  appellee  from  enjoying  the 
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use  and  benefit  of  his  property  in  his  own  way,  although  they  conceded 
his  right  to  the  property  and  sought  to  have  him  to  so  use  or  dispose  of  it 
as  to  suit  their  wi^es  and  purposes. 

The  next  assignments  assert  "the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  for  the  reason  there  was  not  suflBcient  evidence 
to  support  a  verdict  of  $350  vindictive  damages,  or  for  any  other  sum  as 
vindictive  damages^  and  especially  is  this  verdict  of  vindictive  damages 
nnwarranted  by  the  evidence  as  against  the  defendant  Waggoner.'*  No 
proposition  or  statement  is  subjoined  to  the  assignment,  but  we  are 
referred  to  the  proposition  and  statement  submitted  under  the  next 
preceding  assignment  just  disposed  of.  Turning  to  the  motion  for  a  new 
trial  we  find  tiiat  insofar  as  it  sought  to  have  the  court  review  the  evi- 
dence on  this  issue  it  was  even  more  general,  if  possible,  than  the  assign- 
ment just  quoted.  We  would  not,  therefore,  be  warranted  in  sustaining 
tiiis  assignment. 

As  to  the  next  two  assignments,  it  seems  to  be  conceded  in  the  brief 
that  owing  to  a  deficiency  in  the  bill  of  exceptions  they  are  of  little  or 
no  value. 

The  two  remaining  assignments  are  submitted  together,  but  the  issues 
raised  by  them  are  not  such  as  should  be  grouped,  and  what  is  worse 
still,  there  is  no  merit  in  either  of  them.  One  asserts  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial  because  there  was  no 
eridence  of  a  "sub-letting  of  the  lands  in  controversy,  nor  of  a  transfer 
to  Waggoner  of  the  lease  made  by  plaintiff  to  Witherspoon.*'  The  other 
asserts  that  th^  court  erred  in  overruling  the  motion  for  a  new  trial 
'%r  the  reason  that  the  verdict  is  contrary  to  the  evidence,  against  the 
charge  of  the  court  wherein  he  instructed  the  jury  that,  if  they  found 
exemplary  damages  against  the  defendants,  to  find  against  each  sepa- 
rately, according  to  their  culpability,  and  the  verdict  does  not  by  its 
terms  find  separately  against  each  defendant,  but  assesses  the  same 
jointly  against  said  defendants."    The  judgment  is  therefore  affirmed. 

Aifirmed. 
•  Writ  of  error  refused. 


SouTHSBN  Kansas  Bailway  Company  of  Texas  v.  C.  B.  Cox. 

Decided  April   2S,    1906. 

L— Freiarlit  Eatea — ^Heoesaity  for  Pnblloation. 

The  freight  rates  of  railroads  approved  by  the  Interstate  Commeroe  Ck)m- 
misBioii  are  not  binding  upon  the  public  unless  posted  and  published  as  required 
by  Act  oi  Congress. 

1— Xontiiig  Shipment — Contributory  Vegligenoe — ^Relevant  Testimony. 

Where  the  carrier  n^lected  to  note  on  th^  waybill  and  shipping  contract 
of  a  shipment  of  mules  that  they  were  to  be  unloaded  and  fea  at  a  certain 
point  en  route,  as  requested  by  the  shipper,  and  in  a  suit  for  damages  for  such 
neglect  the  carrier  plead  that  the  plaintiff  was  guilty  of  contributory  negli- 
genoe  in  not  having  such  omission  corrected  as  soon  as  discovered  after  the 
transportation  had  begim,  the  testimony  of  the  plaintiff  to  the  effect  that  at  a 
eUtion  on  the  route  he  saw  a  man  in  the  depot  whom  he  took  to  be  defendant's 
agent  and  called  his  attention  to  the  omission  and  suggested  that  he  had  better 
wire  about  it,  was  relevant  and  material  on  the  issue  of  contributory  negligence, 
and  this,  whether  the  ma^  spoken  to  was  or  was  not  defendant's  authorized  agent. 
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3. — Carrier— Deyiating  Shipment — ^Liability. 

Where  a  carrier  deviates  a  shipment  from  the  route  designated  by  the 
shipper  it  becomes  liable  for  all  damages  resulting  from  its  act,  whether  prox- 
imately or  not. 

ON  BEHBABING. 

4. — ^InsnAcient  Aiiignment  of  Error. 

An  assignment  of  error  which  embraces  several  separate  and  distinct  quefr- 
tions  of  law  will  not  be  considered  because  too  general. 

5. — ^Unlawful  Indention  of  SUpper — Vo  Defense  to  Carrier,  When. 

That  the  shipper  had  an  arrangement  with  a  third  party  by  which  the 
stock  was  to  be  unloaded  at  an  intermediate  point,  and  the  shipper  was  to 
receive  from  such  third  party  a  rebate  for  the  use  of  the  cars  from  such  point 
to  the  destination  named  in  the  shipping  contract,  can  not  affect  the  right  of 
the  shipper  to  have  his  stock  routed  as  requested,  with  the  privilege  of  un- 
loading and  feeding  at  a  designated  point,  upon  paying  the  customary  freight 
rates. 

Appeal  from  the  District  Court  of  Carson  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

f7.  W.  Terry  and  H.  E.  Hoover,  for  appellant. — ^The  shipment  from 
Panhandle  being  an  interstate  shipment,  intended  for  Port  Scott,  but 
billed  to  Memphis,  and  the  only  and  undisputed  evidence  in  the  case 
being  that  the  stock  were  billed  to  Memphis  instead  of  to  Port  Scott, 
in  order  thereby  to  procure  a  less  rate  of  freight  than  the  regular  rate 
in  force  between  Panhandle  and  Port  Scott,  rendered  it  an  illegal  and 
void  transaction,  upon  which  no  action  could  be  maintained  or  damages 
recovered,  and,  as  between  the  plaintiff  and  the  defendant,  no  recovery 
could  be  had  for  anything  done  or  promised.  Seeligson  v.  Lewis,  65 
Texas,  215;  San  Antonio  &  A.  P.  R.  R.  Co.  v.  Clements,  20  Texas  Civ. 
App.,  499;  Missouri,  K.  &  T.  Ry.  Co.  v.  Bowles,  40  S.  W.  Rep.,  899; 
Houston  &  T.  C.  By.  Co.  v.  Dumas,  43  S.  W.  Rep.,  609 ;  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  Johnson,  71  Texas,  621,  citing  Welch  v.  Wesson,  6  Gray, 
605;  Wiggins  v.  Bisso,  92  Texas,  222;  Central  Transportation  Co.  v. 
Pullman  Car  Co.,  139  U.  S.,  24;  McGourkey  v.  Toledo  &  Ohio  By.  Co., 
146  U.  S.,  536 ;  Section  7,  Interstate  Commerce  Act,  p.  53,  also  section 
10  et  seq. ;  2  Parsons  on  Contracts  (7th  ed.),  807;  9  Am.  and  Eng. 
Ency.  of  Law  (1st  ed.),  pp.  880-881. 

In  a  suit  for  damages  for  failure  to  perform  a  duty,  or  for  breach  of 
contract,  plaintiff  can  only  recover  such  sum  as  it  would  have  cost  him 
to  have  prevented  the  damages.  The  evidence  in  this  case  showing  that 
plaintiff  discovered  the  error  in  billing  in  time  to  have  prevented  the 
damages,  that  he  had  the  means  to  do  so,  but  did  not,  it  was  error  to 
submit  to  the  jury  the  question  of  whether  or  not  he  acted  with  ordinary 
care.  The  error  being  discovered,  and  the  knowledge  of  how  and  the 
means  to  prevent  injury  being  at  his  command,  it  was  his  duty  to  use 
them,  and  it  was  error  to  submit  the  question  to  the  jury  as  to  whether  or 
not  he  acted  as  an  ordinarily  prudent  person  would  have  acted,  especially 
so  in  view  of  the  fact  that  evidence  had  been  permitted  to  the  effect  that 
another  person  had  informed  him  that  the  stock  would  go  through  all 
right.    Texas  &  P.  Rv.  Co.  v.  Young,  60  Texas,  201 ;  Texas  &  Pac.  Rv. 
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Co.  T.  Rea,  65  S.  W.  Rep.,  1117;  Western  U.  Tel.  Co.  v.  Hoffman,  80 
TexM,  424;  Texas  &  P.  Ry.  Co.  v.  Newton,  30  S.  W.  Rep.,  476;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Simonton,  2  Texas  Civ.  App.,  562 ;  Southern 
Kan.  Ry.  Co.  v.  Isaacs,  49  S.  W.  Rep.,  690. 

Turner  dk  Boyce,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  instituted  this  suit  against 
appellant  to  recover  damages  growing  out  of  the  tatter's  failure  to  note 
on  the  waybill  and  shipping  contract  of  a  shipment  of  mules  from  Pan- 
handle, Texas,  to  Memphis,  Tennessee,  that  the  same  were  to  be  un- 
loaded and  fed  at  Fort  Scott,  Kansas.  Appellant  answered  the  suit, 
pleading  spedaUy  that  the  contract  was  in  violation  of  law  and  there- 
fore void,  and  that  plaintiff  himself  was  guilty  of  contributory  negli- 
gence. The  ease  was  tried  before  a  jury  and  resulted  in  a  verdict  and 
judgment  against  appellant. 

The  eonclusion  which  we  have  reached,  that  there  is  nothing  in  ap- 
pdlant's  pleadings  or  the  evidence  showing  that  it  has  complied  with 
fhe  requirements  of  law  in  the  promulgation  of  its  rates  under  the 
Interstate  Commerce  Act,  disposes  of  the  greater  number  of  its  assign- 
ments of  error  here.  (Atlanta,  K.  &  N.  W.  Ry.  Co.  v.  Home,  69  S.  W. 
Bep.,  134;  Gulf,  Colo.  &  Santa  Pe  Ry.  Co.  v.  Leatherwood,  69  S.  W. 
Sep.,  119.)  We  find  absolutely  nothing  in  the  pleadings  or  evidence  to 
indicate  that  appellant  had  established  or  published  its  rates  in  such 
manner  as  to  make  them  binding  under  the  Act  of  Congress  regulating 
interstate  commerce. 

The  testimony  of  appellee  concerning  the  conversation  had  by  him  with 
appellant^s  agent  at  Miami,  concerning  the  notation  on  the  contract 
executed  at  Panhandle,  was  admissible  upon  the  issue  of  his*  contributory 
negligence  in  failing  to  take  steps  to  have  his  mules  properly  routed 
after  having  discovered  appellant^s  dereliction  in  this  respect.  This 
was  an  issue  tendered  by  appellant,  and  whether  the  person  at  Miami 
tag  actually  appellant's  agent  at  that  place  or  not,  and  whether  if  he 
W8  he  had  any  authority  to  bind  appellant  by  his  statements,  are 
altogether  immaterial  to  the  admissibility  of  the  evidence,  since  the 
eircumstances  of  this  conversation  with  a  man  whom  appellee  took  to  be 
appellants  agent  was  proper  for.  the  consideration  of  the  jury,  as  bear- 
ing npon  his  failure  to  take  further  steps  to  have  the  mistake  of  the 
company  corrected.  Indeed,  the  writer,  at  least,  doubts  that  the  doctrine 
of  avoidable  consequences  here  attempted  to  be  invoked  has  any  appli- 
cation to  a  case  like  this. 

The  pleadings  and  evidence  show  that  it  was  the  purpose  of  appellee, 
in  routing  his  mules  by  Fort  Scott,  Kansas,  to  unload  and  sell  them 
iipon  that  market.  There  was  evidence  to  the  effect  that  appellant, 
through  its  agent  who  made  the  contract,  knew  of  this  purpose.  The 
faiinre,  therefore,  to  note  on  the  waybill  and  contract  that  the  stock 
▼ere  to  be  unloaded  at  Port  Scott,  Kansas,  and  the  deviation  to  another 
ronte  resulted  in  appellee^s  sustaining  the  injuries  for  which  damages 
were  awarded  him  by  the  jury.  Having  deviated  the  stock  to  a  different 
route,  appellant  became  liable  for  all  damages,  whether  proximately 
Vol.  XUII.  Civil— «. 
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resulting  from  its  act  or  not.  (Hutchinson  on  Carriers,  sec.  190;  6 
Cyc,  383.)  It  follows  from  this  that  testimony  was  properly  admitted 
as  to  the  ta/^t  that  appellee  had  made  arrangements  with  a  horse  and 
mule  company  at  Fort  Scott  for  handling  his  stock,  that  this  company 
would  have  paid  him  a  rebate  for  the  use  of  his  cars  from  that  place  on 
to  Memphis,  that  his  mules  contracted  "barn  fever"  at  the  latter  place, 
and  that  he  incurred  certain  expenses  in  reshipping  to  Port  Scott. 

There  was  nothing  in  the  evidence  to  require  or  even  to  justify  the 
trial  court  in  submitting  to  the  jury  the  issue  whether  or  not  appellee 
made  appellant's  agent  his  agent  in  the  matter  of  billing  out  the  stock. 

We  find  no  fault  with  the  tenth  paragraph  of  the  court's  charge  of 
which  appellant  could  complain.  Clearly,  under  the  facts  appellee  did 
not  waive  or  intend  to  waive  any  of  his  instructions  to  appellant's  agent 
with  reference  to  routing  his  stock. 

All  assignments  are  overruled  and  the  judgment  is  affirmed. 

ON  MOTION  FOR  REHEARING. 

In  the  opinion  filed  on  the  original  hearing  of  this  case,  we  stated 
that  there  was  nothing  in  the  pleadings  or  evidence  to  indicate  that 
appellant  had  established  or  published  its  rates  in  such  manner  as  to 
make  them  binding  imder  the  Acts  of  Congress  regulating  interstate 
commerce,  and  appellant  now  complains  in  its  motion  for  rehearing 
that  its  failure  in  this  respect  was  due  to  the  action  of  the  trial  court  in 
sustaining  an  exception  to  its  answer,  of  which  action  it  complained  on 
the  original  submission  by  assignment  number  4  in  its  brief.  We  did  not 
consider  this  assignment  because  we  were  then,  and  still  are,  of  the 
opinion  that  such  assignment  is  too  general,  embracing,  as  it  does,  a 
complaint  that  the  court  erred  in  sustaining  the  "plaintiflPs  first  and 
second  special  exceptions,  contained  in  its  supplemental  petition  to  the 
defendant's  original  answer,"  when  these  exceptions  present  entirely 
different  questions  of  law.  Appellee's  special  exception  number  1  attacks 
appellant's  answer,  alleging  the  want  of  authority  in  the  agent  to  make 
the  contract  declared  on,  while  his  exception  number  2  is  directed  to 
that  part  of  the  answer  which  seeks  to  avoid  the  contract  because  in 
violation  of  the  terms  of  the  Interstate  Commerce  Act. 

But  if  we  were  to  regard  this  assignment,  we  are  yet  of  opinion  that 
the  court  committed  no  error  in  sustaining  exceptions  to  section  2  of 
appellant's  answer.  That  part  of  its  answer  reads :  "Defendant  further 
shows  and  avers  that  if  the  contract  set  out  in  said  petition,  claimed  to 
have  been  entered  into  between  plaintiff  and  defendant  through  its 
agent  at  Panhandle,  whereby  it  was  agreed  that  said  stock  should  be 
routed  by  Port  Scott,  Kansas,  and  that  Fort  Scott  was  the  place  of 
destination  of  said  stock,  and  not  Memphis,  Tennessee,  in  order  that 
said  stock  might  be  taken  off  the  cars  at  Port  Scott  and  other  stock  there 
substituted  in  their  stead  to  complete  the  .journey,  for  which  plaintiff 
was  to  receive  compensation,  or  any  other  contract  the  evidence  may  show 
was  made,  which  is  not  admitted  but  denied,  then  defendant  says  that 
said  agent  in  making  said  contract  exceeded  his  authority  in  so  doing; 
that  said  contract  was  not  only  contrary  to  his  authority  and  in  violation 
of  his  duty  to  this  defendant,  but  was  also  in  violation  of  law,  and 
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particularly  in  violation  of  sections  7  and  10  of  the  Interstate  Com- 
merce Act  and  also  paragraphs  B,  C  and  D  under  said  section  10,  and 
therefore  void,  and  can  not  form  the  hasis  of  plaintiff's  suit  herein." 
As  indicated  in  the  original  opinion,  appellee's  pleadings  and  evidence 
Aow  that  through  an  arrangement  with  a  company  of  horse  and  mule 
buyers  at  Fort  Scott  he  would  have  received  from  it  a  rebate  for  the  use 
of  the  cars  from  that  place  to  Memphis,  Tennessee.  Appellant  was  in 
DO  manner  connected  with  this  agreement  for  a  rebate,  and  whethei* 
sudi  an  arrangement  between  the  horse  company  and  appellee  was  law- 
ful, and  therefore  one  which  appellant  was  bound  to  respect,  or  not, 
can  not  affect  the  undoubted  right  of  appellee  to  have  his  stock  billed 
by  way  of  Port  Scott,  Kansas,  with  privilege  of  unloading  and  feeding 
there,  upon  paying  the  company's  customary  rates  from  point  of  origin 
to  destination  at  Memphis.  That  his  secret  intention  was  to  unload 
and  sell  at  Fort  Scott,  and  to  allow  the  purchaser  to  complete  the 
transportation  under  this  contract,  can  not  in  the  least  affect  the  legality 
of  his  contract  with  appellant. 

The  motion  for  rehearing  is  in  all  things  overruled. 

Motion  overrtded. 

Writ  of  error  refused. 


MAT,  1906. 


Galveston,  Habusburo  &  San  Antonio  Railway  Company  v.  Gus 

C.  Warnecke. 

Decided   May    I,    1006. 

1.— Destmetion  of  Oroliard— Xeaiure  of  Bamafire. 

In  a  suit  for  the  value  of  fruit  trees  destroyed  by  the  negligence  of  de- 
fendant the  difference  in  value  of  the  land,  on  which  the  orchard  was  situated, 
before  and  after  the  destruction  of  the  trees,  is  not  the  proper  measure  of 
damages. 


The  owner  of  land  upon  which  g^rowing  trees  have  been  destroyed  by  the 
negligence  of  another  may  either  sue  to  recover  damages  for  tlie  injury  to  his 
land  cansed  by  the  loes  of  the  trees,  or  may  sue  for  the  value  of  the  trees,  and 
onder  some  circumstances  both  claims  for  damage  might  be  aAsorted.  But  the 
two  causes  of  action  are  separate  and  distinct,  and  subject  to  different  rules 
as  to  the  measure  of  damage.  In  the  latter  case  the  measure  of  damage  is  the 
value  of  the  trees  when  detached  from  the  soil.  Texas  &  Pac.  Ry.  Co.  v.  Gorman, 
2  Texas  Civ.  App.,  144,  discussed. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  before 
Hon.  W.  P.  Hamblen. 

Baker,  Botts,  Barker  &  Garwood,  Andrews,  Ball  £  Streeiman,  and  C. 
L.  Carter,  for  appellant. — The  court  erred  in  submitting  to  the  jury  a? 
the  measure  of  damages  the  "fair  valuation  for  the  trees  destroyed,"  tho 
proper  measure  being  the  difference  in  the  value  of  the  real  estate  before 
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and  after  the  trees  were  damaged  or  destroyed.  Pacific  Express  Co.  v. 
Lasker  Eeal  Estate  Co.,  81  Texas,  81 ;  Houston  &  T.  C.  v.  Smith,  46 
S.  W.  Eep.,  1046;  International  &  G.  N.  Ey.  v.  Mclver,  40  S.  W.  Rep., 
438;  Texas  &  Pac.  Ev.  v.  Levi,  59  Texas,  675;  Texas  &  Pac.  Ry.  v. 
Wallace,  74  Texas,  581;  Missouri  Pacific  v.  Cullers,  81  Texas,  389; 
Gulf,  C.  &  S.  F.  Ry.  v.  Cusenberry,  6  Texas  Civ.  App.,  114;  Dwight  v. 
Elmira,  C.  &  N.  Ry.  Co.,  132  N.  Y.,  200;  Rowe  v.  Chicago  &  N.  W.  Ry., 
102  Iowa,  287;  Lousiville,  E.  &  St.  L.  Ry.  v.  Spencer,  149  111.,  97; 
Missouri  Pac.  Ry.  v.  Haynes,  42  Pac.  Rep.,  259 ;  St.  Louis  &  S.  P.  Ry. 
V.  Hoover,  43  Pac.  Rep.,  854;  Hays  v.  Pittsburg,  G.  S.  &  St.  L.  Ry.,  47 
N.  E.  Rep.,  261 ;  Baltimore  &  0.  Ry.  v.  Countryman,  44  N".  E.  Rep.,  266; 
3  Elliott  on  Railways,  sec.  1239,  p.  1930. 

The  court  erred  in  refusing  to  give  the  following  special  charges  re- 
quested by  defendant:  "Should  you  find  for  the  plaintiff  under  the 
instructions  contained  in  the  court's  general  charge,  in  estimating  his 
damages,  if  any,  you  will  not  consider  any  damages  that  may  have  been 
caused  to  any  of  his  trees  which  have  been  shown  by  the  evidence  to  have 
been  of  no  value  when  removed  from  the  ground  where  they  were  grow- 
ing, and  you  will  assess  his  damages,  if  any,  at  the  reasonable  value  of 
such  fruit  treed  as  had  a  market  value  when  removed  from  the  premises 
where  they  were  growing.*' 

"Growing  fruit  trees,  which  are  attached  to  the  soil  and  have  no  value 
separate  and  apart  from  the  soil,  are  a  part  of  the  land  upon  which  they 
are  growing.  Under  the  pleading  in  this  case,  should  you  find  for  the 
plaintiff,  in  assessing  his  damages,  if  any,  you  will  find  for  him  only  the 
reasonable  value  of  such  of  his  fruit  trees  as  you  may  find  from  the 
evidence  were  capable  of  being  removed  from  the  soil,  as  plaintiff  can 
not  recover  for  any  trees  shown  to  have  been  of  no  value  detached  from 
the  ground  upon  which  they  were  growing.'' 

0.  r.  Holt  and  Oobb  dc  Campbell,  for  appellee. — ^The  proper  measure 
of  damage  in  this  case  was  the  value  of  the  trees  destroyed,  and  the 
court  did  not  err  in  giving  to  the  jury  that  portion  of  the  general  charge 
complained  of.  Houston  &  T.  C.  Ry.  v.  Smith,  46  S.  W.  Rep.,  1046; 
Texas  &  Pac.  Ry.  v.  Gorman,  2  Texas  Civ.  App.,  145;  Tvler,  S.  E. 
Ry.  V.  Hitchins,  63  S.  W.  Rep.,  1070;  Highland  v.  Houston,  E.  &  W.  T. 
Ry.,  65  S.  W.  Rep.,  650;  Bailev  v.  Chicago,  M.  &  St.  P.  Rv.,  54  N".  W. 
Rep.,  596;  Kansas  City  &  0.  Ry.  v.  Rogers,  67  N.  W.  Rep\,  602;  Fre- 
mont, E.  &  M.  Ry.  V.  Crum,  46  N.  W.  Rep.,  218 ;  Matthews  v.  Missouri 
Pac.  Ry.,  10  Am.  &  Eng.  Ry.  Cases,  685;  Missouri,  K.  &  T.  Hy,  v. 
Lycan,  47  Pac.  Rep.,  526 ;  Atchison,  T.  &  S.  P.  Ry.  v.  Emerson,  8  Am. 
&  Eng.  Ry.  Cases,  664;  Atchison,  T.  &  S.  P.  Ry.  v.  Geiser,  33  Am.  & 
Eng.  Ry.  Cases,  97. 

Where  the  plaintiff's  cause  of  action  is  to  recover  the  value  of  growing 
fruit  trees,  owned  by  him,  and  alleged  to  have  been  destroyed  by  fire, 
negligently  set  out  by  defendant,  such  trees  being  shown  to  have  no 
market  value  separate  and  apart  from  the  soil  to  which  they  are  attached, 
and  in  which  they  are  growing,  the  proper  measure  of  damage  is  the 
reasonable  intrinsic  value  of  the  trees  to  the  owner,  considering  their 
location,  condition  and  purpose  for  which  the  owner  was  using  or  might 
use  the  same.    City  of  Dallas  v.  Allen,  40  S.  W.  Eep.,  326 ;  International 
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&  6.  N.  Ry.  V.  Nicholson,  61  Texas,  553 ;  Sinclair  v.  Stanley,  64  Texas, 
74;  International  &  G.  N.  Ry.  v.  Searight,  28  S.  W.  Rep.,  39,  and 
authorities  therein  cited;  San  Antonio  ft  A.  P.  Ry.  v.  Stone,  60  S.  W. 
Bep.,  461. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellee against  the  appellant  to  recover  the  value  of  fruit  trees  and  vines 
alleged  to  have  been  destroyed  by  fire  caused  by  the  negligence  of  ap- 
pellant. The  number  and  kind  of  the  trees  and  vines  destroyed  and 
the  value  of  each  is  alleged,  the  total  amount  sued  for  being  $10,075. 

The  evidence  shows  that  an  orchard  owned  by  plaintiff  and  situated 
near  defendant's  railway  line  in  Harris  County  was  destroyed  by  fire  on 
the  first  day  of  May,  1903,  and  there  was  evidence  tending  to  show 
that  the  fire  was  caused  by  a  spark  from  one  of  appellant's  engines. 
The  evidence  further  shows  that  the  fruit  trees  and  vines  destroyed 
by  said  fire  when  attached  to  the  soil  were  worth  the  aggregate  sum  of 
$1,511.50,  the  amount  recovered  by  plaintiflE  in  the  court  below,  but  that 
none  of  them  had  any  value  when  separated  from  the  soil  except  the  fig 
trees  which  could  be  replanted.  Upon  this  evidence  the  trial  court 
gaFe  the  jury  the  following  instruction: 

"You  are  charged  that  if  you  believe  from  the  evidence  that  the  de- 
fendant's engine  set  fire  to  the  plaintiff's  premises  at  the  time  and 
place  charged  in  the  petition,  and  that  thereby  the  plaintiff's  trees  were 
destroyed  as  alleged  by  him,  then  you  will  find  for  the  plaintiff  a  fair 
valuation  for  the  trees  so  destroyed,  if  any.  If  you  find  for  the  plaintiff, 
YOU  will  find  the  amount,  if  any,  for  loss  of  the  different  kinds  of  trees 
that  are  claimed  to  have  been  destroyed,  if  any,  setting  forth  the  value 
of  each  kind  of  tree  destroyed,  if  any." 

rnder  the  fourth  assignment  of  error  appellant  complains  of  this 
charge  on  the  ground  that  it  sumbits  a  wrong  measure  of  damages,  the 
contention  being  that  the  proper  measure  of  plaintiff's  damage  was  the 
difference  in  value  of  the  land  upon  which  the  orchard  was  situated 
before  and  after  the  destruction  of  the  trees. 

We  think  the  assignment  should  be  overruled.  The  measure  of 
damage  contended  for  by  appellant  was  not  applicable  to  the  case  made 
by  the  petition.  While  the  charge  complained  of  is  inaccurate  because 
it  did  not  limit  the  amount  of  plaintiff's  recovery  to  the  value  of  the 
trees  when  separated  from  the  soil,  it  is  not  subject  to  the  objection 
presented  by  the  assignment. 

Appellant  requested  the  court  to  give  the  jury  the  following  instruc- 
tion: 

"Should  you  find  for  the  plaintiff  under  the  instructions  contained  in 
the  court's  general  charge,  in  estimating  his  damages,  if  any,  you  will 
not  consider  any  damages  that  may  have  been  caused  to  any  of  his  trees 
which  have  been  shown  by  the  evidence  to  have  been  of  no  value  when 
removed  from  the  ground  where  they  were  growing,  and  you  will  assess 
his  damages,  if  any,  at  the  reasonable  value  of  such  fruit  trees  as  had  a 
market  value  when  removed  from  the  premises  where  they  were  grow- 
ing.^ 

"Growing  fruit  trees,  which  are  attached  to  the  soil  and  have  no  value 
separate  and  apart  from  the  soil,  are  a  part  of  the  land  upon  which  they 
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are  growing.  Under  the  pleading  in  this  case,  should  you  find  for  the 
plaintiff^  in  assessing  his  damages,  if  any,  you  will  find  for  him  only  the 
reasonable  value  of  such  of  his  fruit  trees  as  you  may  find  from  the 
evidence  were  capable  of  being  removed  from  the  soil,  as  plaintiff  can 
not  recover  for  any  trees  shown  to  have  been  of  no  value  detached  from 
the  ground  upon  which  they  were  growing.'^ 

We  understand  the  law  to  be  that  the  owner  of  land  upon  which 
growing  trees  have  been  destroyed  by  the  negligence  of  another  may  sue 
to  recover  damages  for  the  injury  caused  his  land  by  the  loss  of  the 
trees,  or  may  sue  for  the  value  of  the  trees,  and  under  some  circum- 
stances both  claims  for  damage  might  be  asserted ;  but  when  the  injured 
party  sues  only  to  recover  the  value  of  the  trees  his  measure  of  damage 
is  their  value  when  detached  from  the  soil,  and  if  they  have  no  value 
when  separated  from  the  land  the  only  cause  of  action  which  arises  from 
their  destruction  is  one  for  damages  for  injury  to  the  land,  the  measure 
of  damage  in  such  case  being  the  difference  between  the  value  of  the 
land  before  and  after  the  injury. 

The  exact  question  presented  in  this  case  does  not  seem  to  have 
been  decided  in  this  State,  and  there  is  conflict  in  the  authorities  on 
the  subject,  but  we  think  the  better  reason  and  the  weight  of  authority 
supports  the  rule  above  stated.  All  of  the  authorities  hold  that  growing 
trees  are  a  part  of  the  realty  to  which  they  are  attached,  and  the  de- 
struction of  the  trees  is  an  injury  to  the  realty  for  which  an  action  will 
lie.  If  the  trees  have  a  value  when  detached  from  the  realty  the  injured 
party  is  not  restricted  in  his  remedy  to  a  suit  for  injury  to  the  realty, 
but  may  sue  for  the  value  of  the  trees,  or  he  may  combine  both  causes 
of  action  in  one  suit. 

The  two  causes  of  action  are,  however,  separate  and  distinct  and 
subject  to  different  rules  as  to  the  measure  of  damage.  If  the  suit  is 
for  damage  to  the  realty  the  plaintiff  could  not  be  restricted  in  his 
recovery  to  the  value  of  the  trees  when  detached  from  the  soil,  and 
we  think  it  equally  clear  that  in  a  suit  for  the  value  of  the  trees  their 
value  when  attached  to  the  soil,  or  the  amount  of  injury  occasioned  the 
realty  bv  their  destruction,  is  not  the  proper  measure  of  damage.  (Hous- 
ton &  f.  C.  By.  Co.  V.  Smith,  46  S.  W.  Rep.,  1046 ;  International  &  G. 
N.  Ry.  Co.  V.  Mclver,  40  S.  W.  Rep.,  438 ;  Dwight  v.  Elmira,  C.  &  N. 
Ry.  Co.,  132  N.  Y.,  200;  Pacific  Express  Co.  v.  Lasker,  81  Texas,  81; 
Texas  &  Pac.  Ry.  Co.  v.  Levi,  69  Texas,  675.) 

The  distinction  between  the  two  causes  of  action  is  illustrated  by  the 
line  of  decisions  in  this  State  holding  that  the  burning  of  grass  roots 
or  sod  is  an  injury  to  the  land,  and  the  measure  of  damage  in  such  case 
is  the  difference  between  the  value  of  the  land  before  and  after  the 
destruction  of  the  sod ;  but  if  the  suit  is  one  to  recover  the  value  of  the 
grass  destroyed  the  value  of  the  grass  either  for  pasturage  purposes  or 
as  hay  may  be  shown  and  recovered.  The  only  accurate  means  of  de- 
termining the  value  of  the  sod  or  turf,  it  having  no  value  when  separated 
from  the  soil,  is  by  showing  the  difference  in  the  value  of  the  land 
before  and  after  its  destruction,  and  this  can  only  be  done  in  a  suit  to 
recover  damages  for  injury  to  the  realty.  We  think  growing  fruit  trees, 
which  can  not  be  transplanted  and  have  no  value  when  detached  from 
the  soil,  bear  the  same  relation  to  the  land  as  the  turf  or  sod,  and 
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damages  for  the  destruction  of  either  can  only  be'  recovered  in  a  suit 
for  damages  for  injury  to  the  realty. 

Where  an  orchard  is  destroyed  by  the  act  of  a  tort  feasor  the  owner 
is  entitled  to  recover  for  the  injury  to  his  realty  caused  by  such  tort, 
and  the  defendant  will  not  be  heard  to  say  that  "although  I  have 
destroyed  your  orchard,  your  land  if  used  for  other  purposes  will  produce 
as  much  or  more  revenue,  and  therefore  you  have  not  been  injured/^ 
The  owner  of  land  is  entitled  to  use  his  property  for  any  lawful  purpose 
he  may  desire,  and  when  its  value  for  that  purpose  is  decreased  by  the 
wrongful  act  of  another  he  is  entitled  to  recover  as  damages  the  differ- 
ence between  its  value  for  the  purposes  for  which  he  desired  to  use  it 
before  and  after  the  commission  of  the  tort.  (Texas  &  Pac.  Rv.  Co.  v. 
Wallace,  74  Texas,  581.) 

We  do  not  regard  the  opinion  in  the  case  of  Texas  &  Pac.  Ry.  Co. 
V.  Gorman,  2  Texas  Civ.  App.,  144,  cited  and  relied  on  by  appellee,  as 
necessarily  in  conflict  with  these  conclusions.  It  does  not  appear  from 
the  report  of  the  case  that  the  trees,  for  the  value  of  which  the  suit  was 
brought,  did  not  have  a  value  when  detached  from  the  soil  which  could 
be  accurately  ascertained,  but  on  the  contrary  it  may  be  inferred  from 
the  proposition  advanced  by  the  appellee  in  ttiat  case  in  support  of  the 
j'ndgment  that  such  value  was  shown.  The  only  point  which  seems  to 
have  been  expressly  decided  was  that  the  plaintiff  in  suits  of  this  kind 
may  waive  the  damage  to  his  land  and  sue  to  recover  the  value  of  the 
property  destroyed.  The  following  quotation  from  the  opinion  indicates 
the  extent  to  which  the  question  we  are  called  upon  to  decide  was  in- 
volved in  that  case,  and  we  think  shows  that  the  case  is  not  authority 
for  the  proposition  that  in  a  suit  to  recover  the  value  of  growing  trees, 
which  are  diown  to  have  no  value  when  separated  from  the  soil,  it  is 
competent  to  prove  and  recover  their  value  when  attached  to  the  soil. 
The  court  say: 

"Appellant  complains  that  the  measure  of  damage  applied  by  the 
court  below  for  the  destruction  of  the  growing  fruit  trees  and  vines 
wag  their  cash  value,  when  they  should  have  been  treated  as  a  part  of 
the  land,  and  its  lessened  value  the  proper  measure. 

"A  number  of  decisions  in  such  cases  recognize  as  correct  the  rule 
adopted  by  the  court  below.  (Whitbeck  v.  New  York  Cent.  Rv.,  36 
Barb.,  644 ;  Norfolk  &  W.  Ry.  Co.  v.  Bohannan,  7  S.  E.  Rep.,"^  236 ; 
Montgomery  v.  Locke,  72  Cal.,  75.)  Other  authorities,  however,  perhaps 
with  better  reason,  adopt  the  rule  contended  for  by  appellant.  (3  Sedg. 
on  Dam.,  933,  934.)  This  rule,  however,  is  generally  adopted  for  the 
benefit  of  the  owner  of  the  land,  and  not  for  the  one  causing  the  injury, 
upon  the  manifestly  just  ground  that  by  the  destruction  of  a  valuable 
fruit,  ornamental  or  shade  tree,  the  value  of  the  land  may  be  lessened 
in  an  amount  many  times  the  value  of  the  tree  itself,  and  in  such  case 
the  rule  adopted  by  the  court  below  would  not  furnish  adequate  com- 
pensation. 

**We  believe  where  the  thing  injured  or  destroyed  is  a  part  of  the 
realty,  the  lessened  value  of  the  land  will  come  nearer  furnishing  a  just 
rule  in  its  application  to  all  cases  than  the  one  adopted  by  the  court 
(Pacific  Express  Company  v.  Lasker  Real  Estate  x\ssociation,  81  Texas, 
81),  but  we  do  not  believe  appellant  is  in  a  position  to  complain  that  a 


88  Texas  Civil  Appeals  Reports,  Vol.  43.  [May, 

different  rule  was  applied  to  it  in  this  case.  If  appellee  is  willing  to 
accept  the  cash  value  of  his  trees  and  waive  the  incidental  damage,  if 
any,  done  by  their  destruction  to  his  f ann^  it  would  seem  that  appellant 
should  be  satisfied." 

Where  the  property  destroyed  is  a  part  of  the  realty  and  has  no  value 
when  detached  therefrom  the  only  cause  of  action  which  arises  from  its 
destruction  is  one  for  damages  for  injury  to  the  realty,  and  to  allow 
appellee  in  this  case  to  recover  the  value  of  the  trees  when  attached  to 
the  soil  would  in  effect  allow  him  to  recover  for  the  injury  to  his  land, 
for  which  he  has  not  sued. 

We  are  of  opinion  that  the  trial  court  erred  in  refusing  to  give  the 
requested  instruction,  and  its  judgment  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Ida  Banner  et  al.  v.  John  E.  Rolf  et  al. 

Decided  May  2,  li)06. 

1. — ^WiU — Charitable  Bequest — ^Beneflciaries. 

A  devise  of  property  to  the  trustees  of  an  incorporated  church,  "for  the 
benefit  of  the  poor,  helpless  and  dependant  members  and  orphan  ciiildren  of 
such  church,"  was  not  void  because  the  beneficiaries  were  insufficiently  described; 
the  "poor,  helpless  and  dependents"  were  a  class  capable  of  identification,  and 
baptized  children  of  deceased  members,  if  it  was  a  society  practicing  infant 
baptism,  were  properly  described  as  "orphans  of  the  church."  Nolte  v.  Meyer, 
79  Texas,  351,  distinguished. 

8. — ^Xnoorporated  Chnrch — ^Administration  of  Bequest. 

Property  bequeathed  to  an  incorporated  church  in  trust  for  charitable 
purposes  is  to  be  managed  and  the  trust  administered,  not  by  the  body  of  the 
members,  but  by  the  corporate  trustees.    Rev.  Stats.,  art.  660. 

3.— Charitable  Trust. 

The  possibility  of  the  trustees  of  a  charitable  bequest  administering  the 
trust  for  their  personal  benefit  will  not  render  the  bequest  void. 

4. — Same — School. 

A  bequest  of  ground  for  the  location  of  a  school  building  and  of  funds  for 
the  support  of  a  school  construed,  in  connection  with  other  bequests  for  the 
support  of  orphan  children,  as  contemplating  a  school  for  the  education  of 
such  orphans. 

5. — ^Practice  on  Appeal — ^Presumptions. 

In  the  absence  of  a  statement  of  facts  it  will  be  presumed  that  evi-- 
dence  necessary  to  sustain  the  judgment  was  introduced. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  V.  L.  Brooks. 

0,  W,  Allen  and  Cochran  &  Penn,  for  appellant. — ^When  the  will  is 
so  uncertain  as  to  the  persons  to  be  benefited  that  there  can  be  no  stan- 
dard to  determine  in  the  courts  of  the  country  the  rights  of  the  persons 
who  may  claim  to  participate,  the  bequest  is  invalid.  Nolte  v.  Meyer, 
79  Texas,  351;  Fosdick  v.  Town  of  Hempstead,  11  Law  Rep.  Ann.,  716; 
Jones  V.  Green,  36  S.  W.,  729. 
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A  bequest  ior  the  support  of  the  poor  and  dependent  members  and 
orphans  of  a  particular  local  church  organization  is  not  a  public  charity, 
and  where  property  is  to  be  administered  by  the  membership  of  such  a 
church,  who  are  forbidden  to  sell  the  same  for  all  time,  the  bequest  is 
void  because  violative  of  the  constitutional  provision  of  this  State  against 
the  creation  of  a  perpetuity.  Rev.  Stats.,  art.  713;  Philadelphia  v. 
Masonic  Home,  40  Am.  St.  Rep.,  736;  Posdick  v.  Hempstead,  11  Law 
Rep.  Ann.,  715 ;  Hardin  v.  Trustees,  47  Am.  Rep.,  555 ;  Baptist  Church 
?.  WithereU,  24  Am.  Dec.,  223;  Dulany  v.  Middleton,  72  Md.,  67;  Heiss 
v.  Murphey,  40  Wis.,  276;  Pifield  v.  Van  Wyck,  64  Am.  St.  Rep.,  745 
and  note ;  Hoeflfer  v.  Clogan,  63  Am.  St.  Rep.,  241  and  note. 

A  bequest  of  property  to  trustees  to  be  used  in  establishing  and  main- 
taining a  school,  without  defining  what  kind  of  a  school  as  to  the  nature 
of  its  teaching  and  the  class  of  persons  to  be  educated  thereat  in  any 
way,  is  too  indefinite  and  can  not  be  sustained  as  a  trust  for  a  charitable 
use.  Nolte  v.  Meyers,  79  Texas,  355 ;  Stratton  v.  Institute,  5  Law  Rep. 
Ann.,  33. 

Wm.  Von  Rosenberg,  Jr.,  D.  W.  Doom  and  D,  H.  Doom,  for  appellees. 
— The  testatrix,  Johanna  Petterson,  had  the  legal  right  to  devise  in  trust 
the  lands  and  money  involved  in  this  contest  in  perpetuity  for  charitable 
usee,  and  the  language  of  her  will  manifests  her  intention  to  so  do.  Rev. 
Stats.,  1895,  art.  660;  Bell  County  v.  Alexander,  22  Texas,  350;  Paschal 
?.  Acklin,  27  Texas,  173;  Elwell  v.  XJniversalist  General  Convention, 
76  Texas,  514;  Carleton  v.  Roberts,  1  Unreported  Cases,  587;  Gidley 
V.  Lovenberg,  79  S.  W.  Rep.,  831;  Vidal  v.  Girard,  2  Howard,  127; 
Perin  v.  Carey,  24  Howard,  465;  Jones  v.  Habersham,  107  U.  S.,  174; 
Dve  V.  Beaver  Creek  Church,  59  Am.  St.  Rep.,  724 ;  Shields  v.  Jolly, 
42  Am.  Dec.,  349 ;  Estate  of  Hinckley,  68  Cal.,  457 ;  Biscoe  v.  Thweatt, 
86  S.  W.  Rep.  (Ark.),  432;  HoefFer  v.  Clogan,  63  Am.  St.  Rep.,  241, 
and  note,  page  248 ;  City  of  Philadelphia  v.  Girard^s  Heirs,  45  Pa.  St., 
9,  84  Ahl  Dec.,  470;  Sears  v.  Chapman,  36  Am.  St.  Rep.,  502;  Har- 
rington V.  Pier,  76  Am.  St.  Rep.,  924. 

'nie  purposes  for  which  the  three  acres  were  set  apart  and  for  which 
the  bequest  of  the  residue  of  the  estate  was  made,  namely,  to  be  used  in 
maintaining  a  school  to  be  established  on  the  three  acres  of  land,  were 
stated  with  sufficient  certainty  in  the  will.  Bell  County  v.  Alexander, 
22  Texas,  350;  Russell  v.  Allen,  107  U.  S.,  163;  Bedford  v.  Bedford, 
35  S.  W.  Rep.,  926. 

KEY,  Associate  Justice. — This  is  a  proceeding  by  the  heirs  at  law 
of  Johanna  Petterson,  deceased  to  have  set  aside  and  declared  void  cer- 
tain provisions  of  the  will  of  the  decedent.  It  originated  in  the  County 
Court,  reached  the  District  Court  by  appeal,  and  from  a  judgment  of 
ttiat  court  in  favor  of  the  contestee  the  contestants  have  appealed.  There 
is  no  statement  of  facts,  and  the  case  is  submitted  in  this  court  on  the 
trial  judge's  findings  of  fact,  which  are  as  follows: 

"1.  Mrs.  Ida  Banner,  Gus  Bergquist,  Mrs.  Matilda  Lonn,  Karoline 
Albertina  Mild,  Mrs.  Annie  Sophia  Johnson,  Carl  Johan  Emil  Johnson- 
Strand,  Carl  Freithof  Engborg,  John  Bror  Engborg,  and  Carolina 
Eleanora  Hapsch^  are  the  heirs  at  law  of  the  deceased,  Johanna  Petter- 
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son.  The  other  contestants  named  in  the  pleadings  are  the  husbandB 
of  those  of  the  above  named  contestants  who  are  married  women. 

"2.  John  Rolf,  contestee,  is  the  duly  appointed,  qualified  and  acting 
executor  of  the  last  will  of  the  deceased  Johanna  Petterson. 

"3.  The  will  of  Johanna  Petterson,  deceased,  was  duly  probated  by 
order  of  the  County  Court  of  Travis  County,  Texas,  on  April  12,  1902. 

**4.  The  will  of  said  deceased  consists  of  eleven  paragraphs  each  bear- 
ing a  distinct  number,  and  the  fourth,  fifth  and  tenth  paragraphs  there- 
of, which  are  the  subject  of  this  contest,  read  as  follows : 

"Tourth. — I  give  and  bequeath  and  devise  to  the  trustees  of  the 
Swedish  Evangelical  Lutheran  Church  of  New  Sweden,  Travis  County, 
Texas,  a  certain  tract  of  land,  the  same  being  my  homestead,  and  con- 
sisting of  two  hundred  and  six  and  two-thirds  acres  of  land  in  Travis 
County,  Texas,  described  as  follows,  to  wit :  One  hundred  and  six  and 
two-thirds  acres  out  of  the  Thomas  Smith  survey,  with  metes  and 
bounds  as  follows:  Beginning  at  the  northwest  corner  of  the  J.  A. 
Stanline  survey;  thence  south  sixty  degrees  east,  nine  hundred  and  fifty 
varas  to  stone  for  corner;  thence  north  thirty  degrees  east,  six  hundred 
and  thirty-three  and  one-half  varas  to  stone  for  corner;  thence  north 
thirty  degrees  east,  six  hundred  and  thirty-three  varas  to  stone  in  Cot- 
tonwood creek;  thence  north  sixty  degrees  west,  nine  hundred  and  fifty 
varas  to  stone  for  comer ;  thence  south,  thirty  degrees  west,  six  hundred 
and  thirty-three  and  one-third  varas  to  place  of  beginning,  containing 
one  hundred  and  six  and  two-thirds  acres  of  land,  more  or  less. 

"And  one  hundred  acres  of  land  out  of  the  Theophilus  Elison  survey 
in  Travis  County,  Texas,  with  metes  and  bounds  as  follows :  Beginning 
at  the  northeast  comer  of  the  east  half  of  the  T.  Elison  survey  for 
the  northeast  comer  of  this  survey,  thence  north  sixty  degrees  west, 

seven  hundred  varas  to  stake;  thence  south  degrees  west,  eight 

hundred  and  six  varas  to  stake;  thence  south  sixty  degrees  east,  seven 
hundred  varas ;  thence  north  thirty  degrees  east,  eight  hundred  and  six 
varas  to  place  of  beginning,  containing  one  hundred  acres  of  land,  more 
or  less,  together  witii  all  and  singular  the  rights,  members  and  appur- 
tenances to  the  same  in  any  manner  belonging  unto  the  said  Swedish 
Evangelical  Lutheran  Church,  for  the  benefit  and  support  of  the  poor 
helpless  and  dependent  members  and  orphan  children  of  said  church, 
and  if  there  should  ever  be  a  division  in  said  church,  this  request  shall 
remain  with  and  to  the  original  Swedish  Evangelical  Lutheran  Church 
of  New  Sweden,  Travis  County,  Texas. 

"  ^And  it  is  my  will  that  said  two  hundred  and  six  and  two-thirds  acres 
of  land  shall  never  be  sold  or  conveyed,  but  that  the  said  Church  shall 
distribute  the  yearly  income  from  the  same  to  its  dependent  orphans 
and  members  as  above  directed. 

"  'It  is  also  my  will  that  that  three  acres  out  of  the  northwest  comer 
of  the  above  described  one  hundred  and  six  and  two-third  acre  tract  of 
land  be  set  aside  for  use  as  a  building  site  for  school  purposes,  the  same 
to  be  administered  and  controlled  by  the  trustees  of  said  church. 

"  Tifth. — I  give  and  bequeath  to  Eric  Pearson  and  his  wife,  Martha 
Pearson,  for  their  use  and  behoof  during  their  natural  lives,  thirty  acres 
of  land  out  of  the  Thomas  Smith  survey  described  as  follows,  to  wit: 
Beginning  at  the  southwest  corner  of  C.  M.  Newgrews  survey  of  one 
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hundred  and  six  and  two-thirds  acres,  part  of  said  Smith  survey ;  thence 
north  sixty  degrees  west,  with  Stamline^s  north  line,  four  hundred  and 
eighty  three  and  one-half  varas  to  the  southwest  comer  of  this  tract  of 
land;  thence  north  thirty  degrees  east,  three  hundred  and  fifty  and  one- 
fourdi  varas,  to  stake  for  northwest  comer  of  this  tract ;  thence  south, 
aity  degrees  east,  four  hundred  and  eighty-three  and  one-half  varas,  to 
a  fence  post  in  a  drain  (marked  X)  on  the  line  between  Mrs.  Petter- 
sotfs  and  C.  M.  Newgrews  surveys;  thence  south  thirty  degrees  west, 
three  hundred  and  fifty  and  one-fourth  varas,  to  the  place  of  beginning, 
containing  thirty  acres  of  land,  more  or  less. 

"'After  the  death  of  Erich  and  of  Martha  Pearson,  I  give  and  be- 
queath said  thirty  acres  of  land  to  the  Swedish  Lutheran  Church  of 
New  Sweden,  Texas,  to  be  used  as  specified  in  item  four  of  this  will. 

*''10.  I  give  and  bequeath  the  remainder  of  my  estate  not  herein 
devised  in  tnist  to  the  tmstees  of  the  Swedish  Lutheran  Church  of 
New  Sweden,  Texas,  to  be  used  in  maintaining  the  school  that  shall 
hereinafter  be  established  on  thp  three  acres  of  land  designated  in  section 
four  of  this  will,  for  school  purpovses.' 

"5.  John  Rolf  holds  in  his  capacity  of  executor  of  the  will  of  Jo- 
hanna Petterson,  deceased,  the  land  described  in  those  paragraphs  of 
the  will  above  set  out,  and  the  sum  of  $2,259  in  money,  after  having 
duly  discharged  all  duties  devolving  upon  him  in  such  capacity,  except 
the  directions  contained  in  said  paragraphs. 

"6.  The  Swedish  Evangelical  Lutheran  Church  of  New  Sweden  is 
a  religious  corporation,  duly  incorporated  under  the  laws  of  the  State 
of  Texas;  and  the  parties  named  in  the  pleading  as  trustees,  are  the 
duly  elected  and  acting  tmstees  of  said  corporation,  and  were  such  at 
the  date  of  the  execution  of  the  testator's  will,  and  at  the  date  of  her 
death. 

"7.  No  part  of  the  land  described  in  clauses  four,  five  or  ten  of  the 
will  is  located  in  any  incorporated  citv  or  village  or  within  two  miles 
thereof.'* 

Opinion. — Appellants  assert  that  the  fourth  and  tenth  clauses  of  the 
will  are  void.  The  fourth  is  assailed  upon  the  grounds,  (1)  that  the 
beneficiaries  as  a  class  are  not  sufficiently  described;  (2)  that  it  creates 
a  private  trust  or  perpetuity,  for  the  reason  that  it  leaves  the  trust  to 
be  administered  by  the  membership  of  the  church,  thereby  authorizing 
each  member  to  vote  for  himself  as  a  beneficiary;  ox  (3)  if  the  trust  is 
to  be  administered  by  the  trustees  of  the  church,  then  such  trustees  have 
the  power  to  determine  that  they  themselves  are  entitled  to  participate 
in  the  bequest,  which,  it  is  contended,  creates  a  private  trust  and  not 
a  public  charity.  That  part  of  the  fourth  clause  which  directs  that  three 
acres  of  the  land  disposed  of  by  said  clause  be  set  aside  for  use  as  a 
building  site  for  school  purposes,  and  the  tenth  clause  bequeathing  the 
r^due  of  the  estate  to  the  trustees  of  the  church  to  be  used  in  maintain- 
ing such  school,  are  assailed,  the  contention  being  that  these  provisions 
are  void  on  account  of  the  failure  of  the  will  to  define  the  kind  of  school 
to  be  established,  and  the  class  of  persons  entitled  to  attend  such  school. 

The  objections  urged  are  not  regarded  as  tenable.  Two  classes  of 
beneficiaries  are  named  in  the  will.    One  class  consists  of  certain  mem- 
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bers  of  the  church  named  in  the  will,  and  such  class  is  identified  as 
those  who  are  not  only  poor  but  also  helpless  and  dependent;  and  we 
see  no  reason  why  sudi  class  of  persons  can  not  be  readily  identified. 
The  other  class  is  designated  as  the  orphan  children  of  said  church.  It 
is  matter  of  general  information  that  according  to  the  tenets,  laws  and 
regulajiions  of  some  churches,  children  whose  parents  are  members  of 
the  church  are  baptised  into  the  church,  and  such  class  of  children  whose 
parents  are  dead  may  properly  be  described  as  orphans  of  the  church. 
Other  churches  do  not  practice  infant  baptism,  and  receive  members  only 
upon  personal  confession  of  faith.  The  record  in  this  case  does  not 
show  to  which  class  the  church  referred 'to  belongs;  and  it  may  have 
been  shown  in  the  court  below  that  it  belongs  to  the  former  class,  in 
which  event  little  difficulty  would  be  encountered  in  determining  who 
were  the  orphan  children  of  the  church.  There  being  no  statement  of 
facts  in  the  transcript,  it  will  be  presumed  that  proof  was  made  of  all 
facts  essential  to  the  validity  of  the  will.  We  conclude  that  the  will 
sufficiently  identifies  the  classes  of  persons  intended  as  beneficiaries. 
(Bell  County  v.  Alexander,  22  Texas,  360 ;  Paschal  v.  Acklin,  27  Texas, 
173;  Gidley  v,  Ijovenburg,  79  S.  W.  Rep.,  831;  Elwell  v.  Universalist 
Genl.  Convention,  76  Texas,  517;  Jones  v.  Habersham,  107  TJ.  S.,  174; 
Dye  V.  Beaver  Creek  Church,  59  Amer.  State  Reps.,  724;  Shields  v. 
Jolly,  42  Am.  Dec,  349;  Estate  of  Hinckley,  58  Cal.,  457;  Hoeflfer  v. 
Clogan,  63  Am.  St.  Rep.,  241 ;  Biscoe  v.  Thweatt,  86  S.  W.  Rep.,  432.) 

The  case  of  Nolte  v.  Meyer,  79  Texas,  351,  relied  on  by  appellants, 
is  not  regarded  as  analogous.  In  that  case  a  deed  ^as  made  to  ^'the 
Grerman  citizens  comprising  the  neighborhood  six  miles  west  of  Bren- 
ham  in  the  east  edge  of  Labade  Prairie,  Washington  County,*'  and  the 
school  trustees  thereafter  to  be  appointed  by  such  citizens.  The  Su- 
preme Court  held  that  as  there  were  no  trustees  in  existence  when  the 
deed  was  made,  and  the  boundaries  of  the  neighborhood  referred  to  were 
uncertain  and  impossible  of  ascertainment,  there  was  no  grantee  and 
the  deed  was  void.  In  the  case  at  bar  the  church  was  incorporated  and 
had  a  board  of  trustees  at  the  time  the  will  was  made,  and  the  bene- 
ficiaries are  pointed  out  with  as  much  certainty  as  they  were  in  the 
recent  case  of  Gidley  v.  Lovenburg,  supra,  which  is  much  more  analog- 
ous. 

We  do  not  agree  with  appellants'  contention  that  the  will  necessarily 
authorizes  the  members  of  the  church  to  administer  the  trust.  It  may 
have  been  shown  by  the  testimony  that,  as  required  by  article  660  of 
the  Revised  Statutes,  all  the  secular  or  business  affairs  of  the  church 
are  managed  and  controlled  by  the  trustees ;  and,  if  such  be  the  case,  the 
disposition  made  by  the  trustees  of  any  fund  of  the  church  might  prop- 
erly be  spoken  of  as  a  disposition  by  the  church.  And  the  language  of 
the  will  "that  the  said  church  shall  distribute  the  yearly  income  from 
the  same  to  its  dependent  orphans  and  members,  as  above  directed,'* 
may  properly  be  construed  to  mean  that  the  church,  by  its  governing 
officers  or  its  trustees  charged  with  the  management  of  its  business 
affairs,  should  make  the  distribution  referred  to. 

The  further  contention  that  this  construction  would  authorize  the 
trustees  to  declare  themselves  beneficiaries,  is  not  regarded  as  furnish- 
ing a  sufficient  reason  for  nullifying  the  clauses  of  the  will  under  con- 
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sideration.  It  is  not  to  be  supposed  that  the  testatrix  contemplated'  the 
improbable  contingency  that  the  church  would  select  as  trustees  any 
person  who  could  properly  be  described  as  a  poor,  helpless  and  in- 
digent member  of  the  church,  or  as  an  orphan  child  of  the  church; 
and  therefore  it  is  reasonably  certain  that  she  intended  to  exclude  the 
trustees  from  the  benefits  of  the  will.  It  may  be  true  in  this  case, 
as  in  many  others,  that  the  trustees  might,  by  improper  conduct,  divert 
the  trust  property  to  their  own  use;  but  the  existence  of  such  possi- 
bility affords  no  reason  for  declaring  such  trust  void  and  nullifying  the 
provisions  of  the  will  intended  for  the  establishment  of  a  laudable  pub- 
lic charity. 

Insofar  as  the  will  has  reference  to  a  school  to  be  established  upon 
the  land,  we  are  of  opinion  that  these  provisions  were  intended  for  the 
same  beneficiaries  which  had  been  previously  designated  primarily  for 
the  benefit  of  the  orphan  children  of  the  church;  and  if  any  revenue 
should  be  derived  from  the  school,  either  as  rent  or  tuition,  it  should 
be  regarded  as  income,  and  distributed  among  the  dependent  members 
and  orphans  of  the  church,  as  directed  by  the  fourth  clause  of  the  will. 
It  was  doubtless  the  intention  of  the  testatrix  to  vest  in  the  trustees 
large  discretion  concerning  the  school,  including  the  time  of  its  estab- 
lishment and  all  other  details,  which  we  think  it  was  competent  for  her 
to  do;  and  we  hold  that  the  provisions  in  reference  to  the  school  are 
not  void  on  account  of  uncertainty. 

No  error  has  been  shown  and  the  judgment  is  afSrmed. 

Affirmed, 

Writ  of  error  refused. 


GrLP,  Colorado  axd  Santa  Fk  Railway  Company  v.  H.  L.  Dyer. 

Decided  May  2,   1906. 

Id^PaiieiLger  Carrier — Fare — Ticket — Keeping  Office  Open. 

Testimony  in  regard  to  temporary  absence  of  ticket  seller  of  railway  from 
office  held  to  show  that  same  was  not  kept  open  for  half  an  hour  before  departure 
of  train. 


The  right  of  a  railway  to  charge  a  passenger  who  has  no  ticket  four  cents 
per  mile  is  conditioned  by  the  proviso  to  the  statute  (Rev.  Stats.,  art.  4542) 
upon  its  ticket  office  being  kept  open  for  half  an  hour  before  the  departure  of 
the  train,  irrespective  of  whether  the  passenger  applied  to  purchase  a  ticket 
and  was  prevented  from  doing  so  by  such  failure. 


-Damages— Ejection  of  Passenger. 
A  passenger  entitled  to  be  carried  on  a  train  for  three  cents  per  mile  and 
offering  to  pay  that  fare,  is  not  bound  to  pay  four  cents  when  demanded  in 
order  to  reduce  the  resulting  damages,  but  may,  without  violence,  stand  on  his 
Tights,  suffer  ejection,  and  recover  the  damages  resulting  therefrom. 

C— Same— Tender  of  Tare. 

Tender  of  the  three  cent  per  mile  fare  is  not  necessary  where  the  four 
eent  rate  was  demanded  and  nothing  le^s  would  have  been  accepted. 
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5. — Charge— Omission. 

Defendant  can  not  complain  of  a  charge  to  find  in  his  favor  upon  the 
hypothesis  which  it  stated,  though  such  charge  would  have  been  justified  on 
one  more  favorable  to  him. 

6. — ^Ezpulsion  from  Train — ^Damages. 

A  verdict  for  $300  held  not  excessive  damages  for  wrongful  expulsion  of 
a  passenger  from  a  train. 

7. — Jury — ^Xiscondnet — ^Requesting  Instmctions. 

Questions  asked  by  the  jury  as  to  the  eflfect  of  a  judgment  for  less  than 
the  amount  sued  for  upon  the  costs  of  the  case,  held  not  to  show  misconduct 
or  improper  motive. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  be- 
fore Hon.  Jno.  W.  Goodwin. 

The  jury  during  their  deliberations  returned  to  ask  the  court  whether, 
if  they  found  a  verdict  for  less  than  $3,000,  the  amount  claimed  in 
plaintiff's  petition,  defendant  would  then  have  all  the  costs  to  pay. 
The  court  instructed  them  that  they  had  nothing  to  do  with  the  ques- 
tion of  costs.  They  returned  a  verdict  for  $900  and  costs.  Defendant 
moved  for  a  new  trial  on  the  ground  that  the  question,  the  reply  and 
the  verdict  showed  that  they  were  not  making  an  honest  effort  to  de- 
termine the  extent  of  the  damages. 

0,  N.  Harrison,  J.  W,  Terry  and  Chas.  K,  Lee,  for  appellant. — The 
law  does  not  contemplate  that  the  carrier  shall  be  deprived  of  the  pro- 
taction  of  the  statute  where  a  reasonable  opportunity  is  given  to  pur- 
chase a  ticket,  but  the  passenger  does  not  get  a  ticket  because  he  loiters 
and  delays  and  then  happens  to  have  gone  to  the  ticket  window  at  the 
very  instant  the  agent  is  called  away  for  a  moment  to  discharge  some 
other  duty.  26  Am.  &  Eng.  Enc.  Law,  646;  Eobinson  v.  Varnell,  16 
Texas,  386-389 ;  State  v.  DeGress,  53  Texas,  398 ;  McLelland  v.  Shaw, 
15  Texas,  320;  Fordyce,  Eec.  v.  Manuel,  82  Texas,  527. 

The  law  does  not  require  that  a  ticket  agent  shall  be  at  the  ticket 
window  every  minute  and  every  second  in  order  to  entitle  the  carrier 
to  charge  the  four-cent  rate.  It  is  suflBcient  that  agent  be  there  at  such 
time  and  under  such  circumstances  as  that  an  intending  passenger  ex- 
ercising reasonable  diligence  could  secure  a  ticket.     Same  authorities. 

The  Courtis  charge  eliminates  any  question  of  any  obligation  on 
the  part  of  the  passenger  to  use  reasonable  efforts  to  get  a  ticket  before 
he  got  on  the  train,  and  places  the  plaintiff*s  right  to  recover  on  the 
naked  proposition  that  an  agent  had  to  be  kept  at  the  ticket  window 
everv  minute  and  every  second.  This  is  not  the  law.  Gulf,  C.  &  S. 
F.  V.  Sparger,  39  S.  W.  Rep.,  1001. 

After  having  loitered  up  in  town  until  the  train  whistled  for  the  sta- 
tion, and  rushed  down  to  the  depot,  even  though  they  made  such  effort 
as  they  say  they  did  to  get  a  ticket,  their  failure  being  chiefly  the  result 
of  an  unusual  coincidence,  to  wit,  a  momentary  absence  of  the  lady 
from  the  ticket  window,  and  this  too,  in  an  effort  to  serve  the  traveling 
public,  the  duty  was  certainly  on  them  to  use  reasonable  efforts  to  reduce 
their  damages  to  a  minimum  and  to  get  off  at  Bangs  and  buy  a  ticket. 
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Under  the  facts  of  this  case,  therefore,  it  was  error  to  charge  that  they 
had  a  right  to  tender  fare  clear  to  Brownwood.  England  v.  Interna- 
tional &  G.  N.  R.  R.,  73  S.  W.  Rep.,  24;  Russell  v.  Missouri,  K.  &  T. 
By.,  12  Texas  Civ.  App.,  630;  Texas  &  P.  Ry.  Co.  v.  Cole,  1  S.  W.  Rep., 
629;  Pullman  Car  Co.  v.  McDonald,  2  Texas  Civ.  App.,  322. 

It  is  the  duty  of  one  exposed  to  injury  of  any  character  to  use  reason- 
able diligence  to  reduce  the  damage  to  a  minimum.  The  parties  can  not 
recoyer  damages  for  injuries  brought  on  them  by  their  own  fault  and 
wilful  desire  to  aggravate  their  own  damages.  Southern  Pac.  Co.  v. 
Patterson,  7  Texas  Civ.  App.,  455. 

Jenkins  &  McCartney,  for  appellee. — Before  a  railroad  company  in 
Texas  can  demand  the  payment  of  four  cents  per  mile  for  the  carrying 
of  a  passenger,  it  must  keep  its  ticket  office  open  and  some  one  in  it  to 
sell  tickets  during  the  entire  thirty  minutes  provided  by  law  before  the 
departure  of  its  train.  Missouri  Pac.  Ry.  Co,  v.  McClanahan,  66  Texas, 
530;  Mills  v.  Missouri,  K.  &  T.  Rv.  Co.,  94  Texas,  242;  Atchison,  T. 
&  8.  P.  Ry.  Co.  V.  Dwelle,  24  Pac.  Rep.,  503 ;  Atchison,  T.  &  S.  P.  Ry. 
Co.  V.  Hogue,  31  Pac.  Rep.,  698;  Nellis  v.  New  York  C.  Ry.  Co.,  30 
N.  Y.,  505;  Porter  v.  New  York  C.  Ry.  Co.,  34  Barb.,  356. 

Eecurring  to  the  authorities  cited  in  support  of  the  proposition  that 
it  was  appellee's  duty  to  pay  the  fare  demanded  in  order  to  reduce  their 
damages,  we  only  say  that  all  such  authorities  as  sustained  this  propo- 
sition were  repudiated  by  the  Supreme  Court  of  this  State  of  the  recent 
cases  of  Texas  &  P.  Ry.  Co.  v.  Payne,  99  Texas,  — ,  and  that  line  of 
cases  that  was  so  well  illustrated  by  this  court  in  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Halbrook,  12  Texas  Civ.  App.,  481,  was  followed  and  approved. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  in  the  court 
bdow  by  appellee  against  appellant  for  damages  on  account  of  the 
allied  wrongful  expulsion  of  appellee  by  appellant  from  its  train.  A 
trial  was  had  before  the  court  and  jury  and  verdict  and  judgment  ren- 
dered and  entered  for  the  plaintiff  in  the  sum  of  $900.  A  motion  for 
a  new  trial  was  made  by  appellant,  and  upon  hearing  said  motion,  the 
court  below  ordered  a  remittitur  of  $600,  and  on  the  same  being  filed, 
judgment  was  entered  in  favor  of  appellee  against  appellant  for  the 
sum  of  $300,  and  from  that  judgment  appellant  has  perfected  this 
appeal. 

Appellee,  without  previously  purchasing  a  ticket,  boarded  the  train 
of  appellant  at  Santa  Anna  for  the  purpose  of  going  to  Brownwood, 
claiming  that  he  applied  at  the  ticket  office  of  appellant  at  the  former 
place  about  the  time  of  the  arrival  of  the  train  and  immediately  before 
its  departure,  for  a  ticket  to  Brownwood,  and  there  was  no  one  in  said 
office  to  sell  him  such  ticket.  When  the  conductor  came  to  him  for  his 
ticket,  lie  offered  to  pay  his  fare,  and  handed  him  some  money.  The 
conductor  demanded  of  him  four  cents  per  mile,  which  he  rrfused  to 
pay.  The  testimony  is  conflicting  as  to  the  amount  handed  the  con- 
ductor by  appellee,  the  conductor  claiming  that  appellee  handed  him 
only  fifty  cents,  which  was  the  fare  to  Bangs,  the  next  station,  at  four 
cents  per  mile ;  and  appellee  claiming  that  he  handed  the  conductor 
lizfy-five  cents,  which  was  the  fare  to  Brownwood  at  three  cents  per 
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mile,  and  that  the  conductor  retained  fifty  cents  for  the  fare  at  four 
cents  per  mile  to  Bangs,  and  handed  him  back  fifteen  cents,  and  told 
him  to  get  off  at  Bangs  and  get  a  ticket  to  Brownwood. 

There  was  also  a  conflict  in  the  testimony  as  to  the  reasons  given 
by  appellee  to  the  conductor  when  he  called  on  him  for  his  ticket,  as  to 
why  he  did  not  procure  a  ticket  at  Santa  Anna.  The  appellee  testified 
that  he  told  the  conductor  that  he  failed  to  obtain  a  ticket  at  Santa 
Anna  on  account  of  there  being  no  one  in  the  ticket  office  to  sell  same 
to  him ;  and  the  conductor  testified  that  the  appellee  told  him  that  the 
reason  he  did  not  obtain  a  ticket  at  that  place  was  he  did  not  know 
the  time  to  do  so.  The  conductor,  however,  testified  that  later,  and 
when  he  called  on  appellee  for  his  ticket  after  the  train  passed  Bangs 
and  before  he  was  ejected,  appellee  stated  that  his  failure  to  procure 
a  ticket  at  Santa  Anna  was  on  account  of  there  being  no  one  in  the  ticket 
ofBce  to  sell  same  to  him.  The  fact  that  appellee  declined  to  pay  the 
four  cents  per  mile  demanded  by  the  conductor  is  undisputed.  Ap- 
pellee was  ejected  from  appellant's  train  after  the  train  passed  Bangs, 
which  was  the  next  station  to  Santa  Anna  in  the  direction  of  Brown- 
wood. 

The  fact  that  there  was  no  one  in  the  ticket  office  of  appellant 
at  Santa  Anna  authorized  to  sell  tickets  during  the  entire  period  of 
thirty  minutes  immediately  prior  to  the  departure  of  the  train  which 
appellee  boarded,  is  not  controverted  by  the  testimony.  The  testimony 
of  appellant  shows  that  for  an  appreciable  period  of  time  during  the 
thirty  minutes  immediately  prior  to  the  departure  of  said  train,  neither 
one  of  the  parties  who  were  authorized  to  sell  tickets  were  in  the 
ticket  office.  Brown,  the  agent  testified  that  he  left  the  office  when  the 
train  arrived  and  went  to  the  express  or  baggage  car,  which  was  some 
twenty  or  thirty  feet  from  the  ticket  office,  and  remained  until  the  train 
departed,  and  that  he  left  his  wife,  who  was  his  assistant,  and  the  only 
other  person  authorized  to  sell  tickets,  in  the  ticket  office  during  the 
time  he  remained  awaj. 

His  wife,  Mrs.  Brown,  testifies  that  while  her  husband  was  at  the 
express  car  she  went  out  on  the  platform  twenty  or  thirty  feet  away 
from  the  ticket  office,  to  inquire  of  her  son  about  putting  the  mail  on 
the  train;  and  as  she  stepped  out  on  the  platform  she  met  a  lady 
friend  with  whom  she  passed  the  time  of  day,  and  while  she  was  talking 
to  her  lady  friend  she  saw  her  son  returning  from  the  train  with  the 
mail  sack,  and  she  said  to  him :  **You  got  it  in  all  right,'*  and  he  said 
"Yes."  As  she  was  returning  to  the  ticket  office,  and  as  she  reached 
the  door  of  the  waiting  room,  a  man  came  running  from  the  train  with 
a  deposit  receipt  for  a  deposit  of  money  he  had  left  with  the  agent,  and 
wanted  to  know  if  he  could  get  his  money,  and  she  replied  that  she 
would  have  to  see  Mr.  Brown,  the  agent,  before  she  could  do  anything 
with  it,  and  that  she  then  went  to  the  express  car  where  Mr.  Brown 
was,  and  asked  him  what  to  do  with  the  receipt,  and  he  told  her  to  pay 
it  and  take  up  the  receipt,  and  she  then  went  back  to  the  ticket  office 
as  quickly  as  she  could  get  there,  and  she  was  not  out  of  the  depot 
building  any  more  until  the  train  left. 

While  the  precise  period  of  time  that  Mrs.  Brown  was  out  of  the 
ticket  office,  and  no  one  was  there  authorized  to  seU  tickets,  does  not 
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appear  from  tlie  testimony,  and  wbi]o  it  does  appear  that  the  period 
was  diort,  it  also  appears  that  it  was  long  enough  for  her  to  look  after 
and  attoid  to  two  separate  business  mattefs :  One  that  of  seeing  that 
the  mail  was  properly  placed  on  the  train,  and  incidentally  of  passing 
the  time  of  day  with  a  lady  friend ;  and  the  other,  ascertaining  the  cor- 
rectness and  proper  di^)06ition  to  be  made  of  a  deposit  receipt.  In  our 
opinion,  the  time  employed  in  these  matters,  if  utilized  in  the  ticket 
oflSce,  would  have  been  sufBcient  to  have  furnished  one  or  more  parties 
desiring  tickets  with  same.  In  other  words,  this  testimony  shows  that 
appellant's  ticket  office  was  not  kept  open  half  an  hour  prior  to  the 
departure  of  the  train  in  question,  as  contemplated  by  article  4542, 
Sayles  Rev.  Stat.,  so  as  to  authorize  it  to  charge  more  than  three  cents 
f&  mile  fare. 

In  the  case  of  Missouri  Pae.  Ry.  Co.  v.  McClanahan,  66  Texas,  630, 
the  Supreme  Court  holds  that  if  the  railway  company  fails  to  keep  its 
ticket  oflSoe  open  for  half  an  hour  previous  to  the  departure  of  the  train, 
it  can  in  no  case  rightfully  demand  fare  of  a  passenger  having  no  ticket 
at  a  rate  of  more  than  three  cents  per  mile;  and  in  the  case  of  Fordyce 
V.  Manuel,  82  Texas,  527,  it  is  held  that  there  must  also  be  an  agent  in 
the  ofiBce  to  sell  tickets.  In  the  former  case.  Judge  Gaines  delivering 
the  opinion  of  the  court,  uses  this  language:  *'The  section  referred  to 
fixes  the  passenger  fare  upon  all  railroads  in  this  State  at  three  cents 
per  mile,  and  contains  the  following  provisos :  'Provided,  however,  that 
where  the  fare  is  paid  to  the  conductor,  the  rate  shall  be  four  cents  per 
mile,  except  from  stations  where  no  tickets  are  sold.  .  .  .  Provided 
forther  nulnwds  shall  be  required  to  keep  their  ticket  offices  open  half 
an  hour  prior  to  the  departure  of  trains,  and  upon  failure  to  do  so  they 
Fhall  not  charge  more  than  three  cents  per  mile.'  The  first  proviso  in 
the  section  as  quoted  was  obviously  intended  to  induce  passengers  to 
buy  tickets  before  entering  the  cars,  and  was  doubtless  inserted  in  the 
interest  and  for  the  prot^tion  of  the  railroad  companies.  The  object 
of  the  second,  on  the  other  hand,  was  to  protect  passengers  against  ttie 
contingency  of  having  to  pay  the  advanced  rate  of  fare  without  being 
afford^  ample  opportunity  to  procure  tickets.  There  is  nothing  in  the 
language  of  this  proviso  to  indicate  that  the  Legislature  intended  to 
make  of  it  other  than  an  absolute  rule,  and  we  see  no  reason  why  its 
qieratioB  should  be  made  dependent  upon  attempt  or  intent  of  the  pa&- 
«Dger  to  buy  a  ticket  If  the  railroad  companies  desire  the  benefit  of 
the  law  in  this  regard  they  have  only  to  comply  with  it  by  keeping 
dieir  oflSces  open,  as  the  statute  requires.  The  regulation  is  reasonable 
and  easy  to  be  ol)served.  In  the  opinion  of  the  court,  if  these  companies 
keep  their  ticket  offices  open  half  an  hour  before  the  departure  of  their 
trains,  they  have  a  right  to  claim  of  passengers  entering  the  cars  without 
tickets  fare  at  the  rate  of  four  cents  per  mile ;  but  if  the  office  be  not  sc 
kept  open,  in  no  case  can  more  than  three  cents  per  mile  be  rightfully 
dcsnanded." 

In  the  case  of  Mills  v.  Missouri,  K.  &  T.  Ry.  Co.,  94  Texas,  253, 
Judge  Williams  delivering  the  opinion  of  the  court  approves  the  hold- 
ing in  the  McClanahan  case  supra  in  this  language :  ''The  decision  in 
the  McClanahan  case,  supra,  must  be  distinguished.  It  was  there  held 
Vol.  XLlll.  Civil— 7. 
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that  if  the  office  was  not  kept  open  for  the  half  hour,  the  carrier  could 
not  charge  more  than  the  regular  fare,  whether  the  passenger  had  gone 
to  the  office  for  a  ticket  during  the  half  hour  or  not.  But  this  was 
based  on  the  imperative  concluding  language  of  the  proviso,  which 
does  not  apply  here.^^ 

The  language  thus  denominated  "impferative"  is  the  concluding  words 
of  article  4542,  Sayles*  Revised  Statutes:  "And  upon  failure  to  do  so, 
they  shall  not  charge  more  than  three  cents  per  mile."  In  view  of  the 
statutory  provision  referred  to,  and  the  construction  placed  upon  same 
by  the  above  decisions,  we  are  of  opinion  that  it  makes  no  difference 
whether  or  not  appellee  applield  for  a  ticket  or  used  any  diligence  what- 
ever in  attempting  to  procure  one  within  the  half  hour  prior  to  the 
departure  of  the  train.  The  ticket  office  not  having  been  kept  open  half 
an  hour  prior  to  the  departure  of  the  train,  as  required  by  the  law,  the 
conductor  had  no  authority  to  collect  or  demand  of  appellee  more  than 
three  cents  per  mile  fare.  The  keeping  of  the  ticket  office  open  half  an 
hour  prior  to  the  departure  of  the  train  is  a  condition  precedent  to  the 
authority  to  collect  more  than  three  cents  per  mile  fare. 

The  charge  of  the  trial  court  follows  the  doctrine  laid  down  in  the 
cases  referred  to,  and  is  not  subject  to  the  criticism  of  appellant  em- 
braced in  any  of  its  assignments  of  error.  Appellant  not  being  author- 
ized to  demand  of  appellee  more  than  three  cents  per  mile  fare,  and  the 
amount  due  at  that  rate  to  his  destination  having  been  tendered  by 
appellee,  his  rights  were  the  same  as  if  he  had  purchased  a  ticket,  and 
no  duty  rested  upon  him  to  get  off  the  train  at  an  intermediate  station 
and  purchase  a  ticket.  (Missouri  Pac.  Ry.  Co.  v.  Foreman,  73  Texas, 
314.)  Appellee  being  rightfully  upon  the  train,  and  having  tendered 
to  appellant  the  lawful  fare,  appellant  was  under  obligation  to  carry 
him  to  his  destination,  and  a  refusal  to  do  so  was  a  breach  of  this 
obligation  which  entitled  appellee  to  damages,  and  appellee  rested  under 
no  duty  to  pay  the  additional  fare  unlawfully  demanded  by  the  con- 
ductor, or  to  get  off  the  train  at  the  intermediate  station  and  buy  a 
ticket,  in  order  to  reduce  the  damages  that  might  result  from  the  breach 
bv  appellant  of  its  obligation.  (Texas  &  P.  Rv.  Co.  v.  Payne,  99  Texas, 
— ;  Gulf,  C.  &  S.  F.  Ry.  v.  Halbrook,  12  Texas  Civ.  App.,  481;  St. 
Jjouis,  A.  &  T.  Rv.  Co.  v.  Mackie,  71  Texas,  404;  Central  K.  &  B.  Rv. 
Co.  V.  Strickland  *(Ga.),  16  S.  E.  Rep.,  353;  Cleveland,  etc.,  Rv.  Co.  v. 
Beckett  (Ind.),  39  N.  E.  Rep.,  431;  Ellsworth  v.  Chicago,  B.  &  Q.  Ry., 
29  liftw  Rep.  Ann.,  175;  Atchison  T.  &  S.  F.  Ry.  Co.  v.  Dickerson, 
45  Pac.  Rep.,  978;  Louisville,  etc.,  Ry.  Co.  v.  Wolfe,  27  N.  E.  Rep., 
606;  Lake  E.  &  W.  Ry.  Co.  v.  Arnold^  34  N.  E.  Rep.,  744;  Pittsburg, 
etc.,  Rv.  Co.  V.  Russ,  67  Fed.  Rep.,  664;  Cowen  v.  Winters,  96  Fed.  Bop., 
932 ;  New  York  L.  E.  &  W.  Ry.  v.  Winters,  143  U.  S.,  60;  Lake  E.  &  W. 
Rv.  Co.  V.  Fix,  88  Ind.,  381;  Krueger  v.  Chicago,  etc.,  Ry.  Co.,  68 
Minn.,  445;  Wilsey  v.  Louisville  &  N.  Ry.  Co.,  83  Ky.,  511;  3  Thomp. 
on  Neg.,  sees.  3201  to  3203.) 

In  our  opinion  the  sound  doctrine  is  that  when  the  passenger  is  right- 
fully on  the  train  he  is  entitled  to  assert  the  right  to  remain  thereon 
until  he  is  carried  to  his  destination,  and  is  justified  in  refusing  to  leave 
the  train  and  may  resist  expulsion,  without  using  violence,  but  in  such 
a  manner  as  to  reasonably  show  iliat  he  is  being  removed  against  his 
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will,  and  may  then  recover  damages  for  any  increased  injuries  inflicted 
on  him  on  account  of  his  rightful  refusal  to  leave  the  train  and  through 
or  by  his  consequent  expulsion. 

We  think  the  following  language  used  in  the  opinion  in  the  case  of 
Bailway  Co.  v.  Arnold,  supra,  very  pertinent  to  the  subject  under  con- 
sideration. **We  do  not  concur  in  the  doctrine  that  it  was  the  duty  of 
the  appellant  to  pay  the  extra  fare  demanded  of  him  and  afterwards 
settle  the  question  in  dispute  with  the  company;  nor  do  we  think  that 
his  failure  to  do  so  can  be  considered  in  mitigation  of  damages.  It  is 
true,  tiie  amoimt  demanded  was  trifling,  but  tibe  principle  involved  was 
the  same  as  if  the  sum  demanded  had  been  a  large  one.  However  much 
we  may  commend  the  conduct  of  that  person  who  yields  his  rights  to 
avoid  a  diflBculty,  it  is  nevertheless  the  privilege  of  every  person  to  ptand 
npon  his  strict  legal  rights,  and  the  law  does  not  require  him  to  yield 
them  to  make  concessions  in  order  to  avoid  trouble.  ...  If  there 
was  a  doubt,  it  was  as  much  a  duty  of  appellant's  agent  to  forego  eject- 
ing appellee  as  it  was  appellee's  duty  to  pay  the  fare  when  demanded 
and  continue  his  journey.  Appellant  chose  to  stand  upon  what  it  con- 
ceived to  be  its  strict  legal  rights.  It  can  not  now  be  heard  to  complain 
if  appellee  chose  to  do  the  same.  It  comes  with  ill  grace  for  the  appel- 
lant^  aftenr  it  has  pushed  what  it  believed  to  be  its  rights  to  the  last 
extremity,  to  say  that  because  it  offered  to  carry  appellee  if  he  would  pay 
his  fare  the  damages  ought  to  be  mitigated.  .  .  .  The  appellee  was 
placed  in  a  very  unpleasant  position  before  the  passengers  on  the  train. 
By  conduct,  if  not  by  words,  he  stood  charged  with  an  attempt  to  defraud 
fte  railroad  company,  and  of  endeavoring  to  ride  from  Noblesville  to 
Indianapolis  without  paying  the  fare  therefor.  If  he  had  paid  the  extra 
&re  demanded,  a  legitimate  inference  might  be  drawn  that  he  was 
guilty  of  the  dishonesty  attributed  to  him.  Whether  he  should  pay  and 
stay  on  the  train,  or  refuse  to  pay  and  suffer  expulsion,  was  a  matter 
which  the  law  left  to  the  sole  discretion  of  appellee." 

In  our  opinion  the  principle  of  law  to  be  deduced  from  the  authorities 
referred  to  is :  It  is  proper  to  require  due  care  on  the  part  of  a  person 
to  avoid  increasing  his  own  damages,  but  the  reason  of  the  principle 
oeases  when  the  damage  to  be  avoided  is  a  voluntary  injury  threatened 
bv  the  other  party  who  claims  the  benefit  of  the  doctrine;  and,  as  stated 
bj  an  eminent  authority,  for  the  carrier  to  say  to  a  passenger :  ** You 
mnst  submit  to  extortion  in  order  to  prevent  me  from  assaulting  you, 
else  you  will  be  deemed  in  law  to  have  caused  your  own  damage  need- 
lessly,**  is  equivalent  to  an  attempt  by  the  carrier  to  profit  by  its  own 
wrongful  threats.  It  amounts  to  a  claim  for  exemption  from  liability 
for  an  assault,  because  the  wrongdoer  first  offered  his  victim  a  choice 
between  assault  and  extortion. 

The  testimony  to  the  effect  that  appellee  tendered  to  the  conductor 
the  full  amount  of  fare  at  three  cents  per  mile  from  Santa  Anna  to 
Brownwood  when  the  conductor  demanded  his  fare  between  Stanta  Anna 
and  Bangs,  is  practically  imcontrovei-ted.  But,  if  it  be  conceded  that  the 
t^mony  of  the  conductor  conflicts  with  the  testimony  of  appellee  to 
this  effect,  his  (the  conductor's)  testimony  to  the  effect  that  he  would 
not  have  receiv^  less  than  four  cents  prM-  mile  rendered  proof  of  tender 
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unnecessary.     Hence  there  wae  no  error  in  the  refusal. by  the  court 
below  of  appellant's  special  charge  number  2. 

The  paragraph  of  the  charge  of  the  court  below  complained  of  in  ap- 
pellant's fifteenth  assignment  of  error  was  favorable  to  appellant;  and 
therefore^  it  had  no  ground  for  complaint  against  same. 

The  amoimt  of  the  judgment  as  reduced  by  the  remittitur  is  not,  in 
our  opinion,  excessive,  and  such  amount  is  fully  warranted  by  the 
evidence ;  and  in  our  opinion  the  conduct  of  the  jury  complained  of  in 
appellant's  twenty-fifth  and  twenty-sixth  assignments  or  error  does  not 
constitute  reversible  error,  especially  in  view  of  the  remittitur. 

In  view  of  our  holding  ihat  the  appellant  was  not  entitled  to  demand 
more  than  three  cents  per  mile  fare  of  appellee  if  its  ticket  oflSce  was 
not  kept  open  half  an  hour  prior  to  the  departure  of  the  train,  and 
our  finding  that  appellant's  own  testimony  shows  that  the  ticket  office 
was  not  so  kept  open,  appellant's  assignments  of  error  relating  to  the 
exclusion  or  admipsion  of  evidence  becomes  unimportant. 

For  reasons  already  stated,  appellant's  other  assignments  of  error  are 
overruled.  There  being  no  reversible  error  pointed  out  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Houston-  Cotton  Oil  Mill  &  Manufacturing  Company  v.  J.  M. 

BiBBY. 

Decided  May  2,  1906. 

Snb-ageat — Compentatlon. 

When  an  agent,  upon  his  own  account,  employs  a  sub-agent  to  assist  him 
in  his  principal's  business,  the  sub-agent  must  look  to  the  agent  and  not  the 
principal  for  compensation. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  Hon. 
S.  A.  Lindsey. 

E.  P.  Price,  for  appellant. — In  a  case  in  which  the  principals  are  sued 
upon  a  contract  which  is  signed  by  their  agents  and  which  shows  upon 
its  face  who  are  the  parties  thereto,  the  principals  can  not  be  bound 
thereby  if,  at  the  time  the  contract  is  entered  into,  all  the  parties  thereto 
knew  the  agency  of  the  signor;  that  is  to  say,  if  the  principals  be  dis- 
closed at  the  time  the  contract  was  entered  into  they  can  not  be  bound 
by  any  contract  not  executed  in  their  name,  but  executed  in  the  name  of 
the  agent.  The  presumption  being  that  the  parties  knowing  when  the 
contract  was  entered  into  that  it  was  made  for  the  benefit  of  a  third 
party,  the  writing  shows  that  they  elect  to  look  to  the  agent  for  its  per- 
formance, and  parole  evidence  can  not  be  admitted  to  vary  the  writing 
by  showing  that  they  did  not  so  electa  and  in  this  case  appellee  could  not 
hold  the  appellant  liable  upon  the  contract  sued  on  in  this  cause.  Hef- 
fron  V.  Pollard,  73  Texas,  100. 

An  agent  acting  under  a  written  contract  of  employment  limiting 
and  defining  tiie  scope  of  his  employment  and  authority  to  act  for  his 
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principal,  can  not  bind  the  principal  by  any  act  or  declaration  outside 
liie  scope  of  his  employment  or  authority  as  contained  in  the  written 
contract  of  employment,  and  one  who  claims  under  a  contract  executed 
by  such  agent  is  bound  to  know  the  agent's  authority,  unless  he  has 
been  held  out  by  his  principals  as  having  powers  which  have  not,  in 
fact^  been  conferred.    Green  v.  Hugo,  81  Texas,  467. 

D.  M.  Reedy,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  originated  in  the  Justice's 
Court  It  was  brought  there  by  appellee  against  appellant  and  D.  A. 
Grigg  to  recover  $169.85,  alleged  to  be*  due  upon  a  written  contract 
averred  to  have  been  made  by  appellant  in  the  name  of  D.  A.  Grigg 
vith  appellee  by  which  the  latter  agreed  to  purchase  cotton  seed  at  the 
city  of  Tyler  in  the  name  of  Grigg  for  the  appellant,  who,  according  to 
the  allegations,  in  consideration  of  his  services,  agreed  to  pay  him 
(Bibby)  one  dollar  per  ton  for  all  the  cotton  seed  purchased  under  such 
contract 

The  appellant  answered  by  a  general  denial  and  plea  of  non  est 
factum,  denying  under  oath  the  execution  of  the  contract  sued  on,  or 
that  it  was  executed  by  its  authority  or  was  ever  ratified. 

The  appellee  dismissed  his  suit  as  to  Grigg,  and  the  trial  in  the 
Justice's  Court  having  resulted  in  a  judgment  in  favor  of  appellee  an 
appeal  was  taken  by  the  company  to  ^e  County  Court,  where  judgment 
VH8  rendered  against  it  again. 

The  evidence  shows  conclusively  that  Grigg,  while  appellant's  agent 
io  purchase  cotton  seed,  had  no  authority  whatever  to  employ  any  one 
else  in  behalf  of  the  company  to  make  such  purchases,  and  that  it  was 
clearly  beyond  the  scope  of  his  apparent  authority  to  make  such  contract 
of  onployment.  It  also  shows  beyond  controversy  that  appellant  never 
acquiesced  in  or  ratified  Grigg's  employment  of  the  appellee.  The  con- 
tract sued  upon  shows  upon  its  face  that  it  was  entered  into  between 
Grigg  and  Bibby  in  their  own  names  and  in  their  own  behalf,  the 
appellant's  name  not  being  mentioned  or  in  any  way  connected  with  it. 

Upon  no  theory  deducible  from  the  evidence  can  the  judgment  be 
sustained,  or  the  liability  of  the  appellant  established.  For  the  rule 
i«  well  settled  that  where  an  agent,  having  undertaken  the  performance 
of  some  duty  to  his  principal,  employs  upon  his  own  account  a  servant 
or  subagent  to  assist  him,  the  subagent  must  look  to  his  immediate  em- 
ployer, the  agent,  and  not  the  principal.  (Mech.  Ag.,  sees.  197,  690; 
Williams  v.  Moore,  24  Teajcs  Civ.  App.,  404;  National  Cash  Register 
Co.  V.  Hagan  &  Co.,  83  S.  W.  Sep.,  727.) 

As  the  case  was  fully  developed  upon  the  trial  in  the  court  below,  and 
it  conclusively  appearing  from  the  evidence  that  the  appellee  was  not 
entitled  to  recover  anything,  the  judgment  of  the  County  Court  is 
re?€ned  and  judgment  is  here  rendered  for  the  appellant. 

Reversed  and  rendered. 
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H.   T.   LUTCHER   ET  AL.   V.   EtTA  AlLBN  BT  AL. 

Decided  May  2,  1906. 

1. — Jndsrment — Collateral  Attack — ^Reoitali — ^Eeoord. 

In  a  suit  of  trespass  to  try  title  the  defendants  claimed  the  land  under  and 
by  virtue  of  a  judgment  in  personam  and  by  default  against  the  ancestor  of 
the  plaintiffs,  and  an  execution  sale  thereunder.  The  defendant  in  that  suit  was  a 
nonresident  and  was  served  by  publication.  The  judgment  recited  that  "the 
defendant,  though  citation  by  publication  has  been  duly  and  legally  made  upon 
him,  failed  to  appear  and  answer  in  this  behalf,  but  wholly  made  default." 
Held,  the  court  properly  permitted  the  plaintiffs  for  the  purpose  of  showing 
the  nullity  of  said  judgment  to  introduce  in  evidence  the  petition  in  that  case, 
wherein  it  was  alleged  that  the  defendant  was  a  nonresident  of  this  State  and 
a  resident  of  Louisiana;  also  the  citation  in  which  the  sheriff  was  commanded 
to  summon  the  defendant,  who  resided  beyond  the  State,  by  publication;  and 
the  sheriff's  return  which  showed  citation  by  publication. 

2. — Same. 

When  the  judgment  sets  out  the  particular  kind  of  citation  made  on  a 
defendant,  the  record  may  be  consulted  to  support  or  destroy  the  recital  in 
the  judgment. 

8. — ^Eecord,  Xeaning  of. 

By  the  record,  or  judgment  roll,  which  may  be  consulted  in  an  attack 
upon  a  judgment,  is  meant,  at  least,  the  process  filed  in  the  suit,  the  judgment 
itself,  and  the  pleadings  of  the  parties. 

4. — Limitation — Payment  of  Tazei. 

The  payment  of  taxes  for  any  length  of  time  would  not,  by  itself,  be  suffi- 
cient to  show  such  possession  as  to  support  a  plea  of  limitation,  nor  even  to 
raise  a  presumption  of  such  possession. 

5. — Judgment,  When  not  an  EitoppeL 

Some  years  before  the  filing  of  this  suit  certain  other  of  the  heirs  of  the 
common  ancestor  brought  suit  for  the  same  land,  and  judgment  was  rendered 
against  them.  Held,  because  the  parties  to  this  suit  were  neither  parties  nor 
privies  to  that  suit,  the  judgment  therein  rendered  was  in  no  way  oinding  on 
them. 

6. — Void  Judgment — ^Lapte  of  Time. 

If  a  judgment  is  void  at  the  time  of  its  rendition  no  lapse  of  time,  how- 
ever great,  would  render  it  valid  and  binding. 

ON  beheabino. 

7.— Judgment— Collateral  Attack. 

Opinion  reiterated.  If  the  contention  was  correct  that  in  a  collateral  attack 
on  a  personal  judgment  against  a  nonresident,  only  the  recitals  in  the  judg^ 
ment  could  be  looked  to  in  ascertaining  the  residence  of  the  defendant,  then 
in  but  few  cases  could  it  be  shown  that  the  court  had  no  jurisdiction  and  the 
judgment  was  a  nullity,  and  this,  although  the  averments  of  the  petition,  the 
recitals  in  the  process,  the  officer's  return,  and  other  parts  of  the  record  showed 
that  the  defendant  was  a  nonresident,  and  negatived  the  possibility  of  any  but 
constructive  service. 

Appeal  from  the  District  Court  of  Newton  Countv.-     Tried  below 
before  Hon.  W.  B.  Powell. 

Holland  &  Holland,  for  appellants. — A  recitation  of  legal  service  of 
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citation  in  a  judgment  of  a  domestic  court  of  general  and  competent 
jurisdiction,  is  conclusive  as  to  such  service  and  tiie  fact  of  such  service 
being  had  or  its  validity  can  not  be  questioned  in  a  collateral  proceeding. 
Treadway  v.  Eastbum,  57  Texas,  209;  Heck  v.  Martin,  75  Texas,  472; 
Sloan  V.  Thompson,  4  Texas  Civ.  App.,  425 ;  Moore  v.  Perry,  35  S.  W. 
Bep.,  840;  Gillon  v.  Wear,  28  S.  W.  Rep.,  1015;  Cooper  v.  Mayfield,  57 
S.  W.  Rep.,  50;  Davis  v.  Robinson,  70  Texas,  397;  Graham  v.  East 
Texas,  etc.,  Co.,  50  S.'W.  Rep.,  580;  Martin  v.  Burns,  80  Texas,  679; 
Bnse  V.  Bartlett,  21  S.  W.  Rep.,  53;  lams  v.  Root,  55  S.  W.  Rep.,  413; 
Hardy  v.  Beaty,  84  Texas,  567 ;  Fowler  v.  Simpson,  79  Texas,  616  . 

A  judgment  of  a  domestic  court  of  competent  jurisdiction  reciting 
valid  service  by  publication  imports  absolute  verity  and  can  not  be 
collaterally  attacked.  Hardy  v.  Beaty,  84  Texas,  567;  Stewart  v.  Ander- 
son, 70  Texas,  590;  Buse  v.  Bartlett,  21  S.  W.  Rep.,  53. 

The  court  erred  in  his  fourth  conclusion  of  law  in  holding  that  no 
title  would  pass  to  land  by  levy  and  sale  thereof  as  the  property  of 
Oliver  Sutton  in  Newton  County  by  virtue  of  an  execution  issued  against 
0.  S.  Sutton,  because  the  middle  initial  of  a  man's  name  is  not  recog- 
nized in  law  and  men  of  the  same  name  are  presumed  to  be  the  same 
man,  English  v.  State,  30  Texas  Crim.  App.,  471;  McDonald  v.  Mor- 
gan, 27  Texas,  506. 

Where  a  party  to  a  judgment  against  him,  with  full  knowledge  of 
sudi  judgment  employs  counsel  and  makes  an  effort  to  set  it  aside  and 
takes  active  steps  with  reference  thereto  and  afterwards  permits  such 
judgment  to  remain  undisturbed  for  thirty  years  and  other  parties  to 
acquire  valuable  property  rights  thereunder,  he  and  his  heirs  are  estopped 
to  denv  the  validity  of  such  judgment.  Bomar  v.  Ft.  Worth  B.  &  L. 
Assn.,  49  S.  W.  Rep.,  914;  Cleveland  v.  Heidenheimer,  44  S.  W.  Rep., 
554;  Bonner  &  Eddy,  Receivers,  v.  Green,  6  Texas  Civ.  App.,  99; 
Jackson  v.  West,  54  S.  W.  Rep.,  298. 

The  payment  of  taxes  is  prima  facie  evidence  of  possession  and  where 
it  has  continued  for  the  required  length  of  time,  in  the  absence  of  any 
other  testimony  weakening  the  prima  facie  case  made,  it  will  support 
the  plea  of  limitation.  Jackson  v.  Deslonde,  1  Posey  U.  C,  691;  Glass- 
cock V.  Hughes,  55  Texas,  476. 

Acquiescence  by  one  joint  tenant  in  a  judgnaeiit  rendered  in  a  cause 
brought  by  the  others  against  one  adversely  interested  for  ten  years 
estops  sucK  party  from  claiming  adversely  to  the  judgment  and  is  a 
ratification  thereof.     Musselman  v.  Strohl,  83  Texas,  480. 

R.  W.  Caskey  being  the  next  friend  of  the  plaintiff  Etta  Allen,  she 
being  a  minor  and  being  raised  by  him,  is  entitled  to  be  deemed  her 
full  representative  in  a  suit  brought  by  him  for  the  recovery  of  an  in- 
terest in  land  claimed  by  her  together  with  the  other  joint  claimants 
against  an  adverse  claimant  thereof,  insofar  as  to  bind  her  interest 
nnder  the  decree  rendered,  although  she  is  not  a  party  in  name  to  the 
snit  Miller  v.  Foster,  12  S.  W.  Rep.,  122 ;  Gunter  v.  Fox,  51  Texas, 
383;  McGee  v.  Romatka,  92  Texas,  42. 

The  court  erred  in  holding  that  the  judgment  in  the  suit  of  Moody  & 
Jamison  against  Sutton,  introduced  in  evidence  could  be  collaterally 
attacked  and  the  authority  and  jurisdiction  of  the  court  to  render  same 
qoestioiied  in  this  cause,  because  said  judgment  was  more  than  thirty 
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years  old  and  power  to  render  same  woidd  be  presumed  from  lapse  of 
time.  Garner  v.  Lasker,  71  Texas,  436;  Johnson  v.  Shaw,  41  Texas, 
434;  Johnson  v.  Timmons,  50  Texas,  534. 

W,  D.  Gordon,  for  appellee. 

PLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
instituted  by  appellee  and  others  against  appellants.  The  parties  claimed 
the  land  through  a  common  source,  Oliver  Sutton,  appellants  through 
a  sheriff's  deed  to  the  land,  by  virtue  of  an  execution  issued,  in  a  case 
of  Moody  &  Jamison  v.  0.  S.  Sutton,  out  of  the  District  Court 
of  Galveston  County  in  1875;  and  appellees  claimed  the  land  as  the 
heirs  of  Oliver  Sutton.  The  cause  was  tried  by  the  court,  without  the 
aid  of  a  jury,  and  it  was  adjudged  that  a  portion  of  the  plaintiffs  be 
allowed  to  take  a  non-suit  and  tiiat  the  appellees^  Etta  Allen  and  her 
husband,  Q.  C.  Allen,  and  W.  D.  Gordon  and  B.  P.  Larkin  for  himpelf, 
and  as  next  friend  of  the  minor  heirs  of  Jennie  Larkin,  deceased,  re- 
cover of  appellants  as  follows :  Etta  Allen  one-half  of  a  certain  287  acres 
of  land,  and  W.  D.  Gordon  the  other  half,  and  B.  P.  Larkin  for  himself 
and  the  minors,  one-fifth  of  a  certain  28  acres  of  land. 

The  court  found  the  following  facts,  which  we  adopt: 

"1st.  I  find  that  Bichard  Williams  sold  and  conveyed  the  land  in 
controversy  to  J.  R.  Williams  in  1848  and  that  J.  R.  Williams  sold 
and  conveyed  said  land  to  Oliver  Sutton  in  the  year  1860. 

"2d.  I  find  that  Oliver  Sutton  and  Henrietta  Sutton  were  husband 
and  wife.  That  Henrietta  Sutton  died  in  1867  and  Oliver  Sutton  died 
in  1883  in  the  State  of  Louisiana.  I  find  from  the  partition  suit 
between  the  heirs  of  Oliver  Sutton  and  Henrietta  Sutton,  that  they 
left  surviving  them  eleven  children,  and  by  admission  of  counsel  in  case, 
I  find  that  one  of  these  children,  namely,  Mary,  was  not  the  child  of 
Oliver  Sutton,  but  was  a  child  of  Henrietta  Sutton. 

"3d.  I  find  that  as  Henrietta  Sutton  died  in  1867  and  left  surviving 
her  ten  children  by  Oliver  Sutton,  that  they  were  husband  and  wife 
in  1860,  when  the  land  in  controversy  was  conveyed  to  Oliver  Sutton. 

"4th.  I  find  that  W.  S.  Sutton  was  one  of  the  children  and  heirs  of 
said  Oliver  Sutton  and  wife;  that  said  W.  S.  Sutton  is  dead  and  left 
surviving  him  as  his  only  heir  one  child,  Etta  Sutton,  who  is  the  wife 
of  G.  C.  Allen.  I  find  that  Oliver  Sutton  and  wife  left  surviving  them 
a  daughter  Elizabeth,  now  deceased,  who  left  as  her  heirs  five  children, 
one  of  whom  was  Jennie  Larkin,  now  deceased,  who  left  surviving  her, 

her  husband,  B.  P.  Larkin,  and  two  minor  children, ^Larkin  and 

^Larkin. 

"5th.  I  find  that  in  1874  Moody  and  Jamison  brought  a  personal 
action  in  the  District  Court  of  Galveston  County,  Texas,  against  one 
0.  S.  Sutton,  alleging  that  he  was  a  resident  citizen  of  the  State  of 
Lousiana,  residing  in  that  State,  and  claiming  a  debt  due  by  said  0.  S. 
Sutton  on  an  account  of  $202  and  asking  that  he  be  cited  by  publication 
to  answer  the  same  at  the  next  term,  being  the  fourth  Monday  in  No- 
vember, 1874,  and  that  in  pursuance  thereof,  citation  by  publication 
was  regularly  made  for  four  weeks  beginning  August  1,  1874,  in  a  news- 
paper published  in  Galveston   County,  citing  said  0.   S.   Sutton  to 
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answer  said  salt,  and  at  the  next  tenn  of  said  court,  after  said  service 
by  publication  was  coraplete,  a  judgment  by  default  was  taken  in  said 
oonrt  against  O.  S.  Sutton  for  $202  in  favor  of  said  Moody  and  Jamison. 

"6th.    I  find  that  on  the day  of ,  1875,  an  execution  issued 

out  of  the  District  Court  of  Galveston  County,  by  virtue  of  said  judg- 
ment against  O.  S.  Sutton,  and  that  the  land  in  controversy  was,  by 
virtue  of  said  execution  and  judgment,  levied  upon  and  sold  as  the 
property  of  Oliver  Sutton,  and  that  said  Moody  and  Jamison  purchased 
said  land  under  said  execution  sale  for  the  sum  of  $200,  and  that 
the  land  sold  amounted  to  2,293  acres. 

"7th.  I  find  that  during  the  year  1872  and  for  six  years  thereafter 
Oliver  Sutton  was  a  resident  citizen  of  the  State  of  Lousiana.  That 
about  the  year  1878  he  came  into  Texas  and  went  west  on  a  prospecting 
tour  and  afterwards  returned  to  Louisiana  and  died. 

"8th.  I  find  that  Oliver  Sutton  had  no  middle  name  and  was  not 
known  or  called  0.  S.  Sutton. 

"9th.  I  find  that  some  time  before  said  execution  sale  of  said  land, 
E.  A.  Cheatham  and  T.  W.  Ford,  attorneys  at  law,  presented  an  appli- 
cation to  the  district  judge  of  Galveston  County,  praying  on  behalf  of 
Oliver  Sutton  for  a  writ  of  injunction  to  restrain  said  execution  sale, 
that  the  judge  refused  the  writ,  and  that  it  was  never  filed,  nor  was 
any  further  action  taken.  The  court  from  the  facts  is  unable  to  say 
whether  Oliver  Sutton  or  R.  0.  Sutton  or  any  one  of  his  other  sons 
employed  said  counsel  to  enjoin  said  sale. 

"lOth.  I  find  that  in  1887  the  heirs  of  Henrietta  and  Oliver  Sutton 
and  their  representatives  brought  a  partition  suit  and  partitioned  the 
2,293  acres  of  land  on  the  R.  Williams  survey  in  controversy  among 
thnnselves,  including  other  lands  of  said  estate,  and  that  said  2,293 
acres  was  partitioned  and  set  apart  to  eight  of  said  heirs  and  that  three 
of  them  got  their  interest  in  the  estate  out  of  other  tracts  of  land. 

"11th.  I  find  that  the  defendants  Lutcher  &  Moore  have  paid  the 
taxes  on  said  land  since  1894. 

"12th.  I  find  that  the  defendants  deraign  their  title  to  said  land 
from  Oliver  Sutton  through  a  sheriff's  deed  made  by  C.  A.  Hancock, 
sheriff  of  Newton  County,  Texas,  by  virtue  of  an  execution  issued  out 
of  the  District  Court  of  Galveston  County,  Texas,  against  0.  S.  Sutton 
on  a  judgment  rendered  in  personam  obtained  in  said  court  against  0. 
S.  Sutton  when  Oliver  Sutton  was  a  resident  citizen  of  the  State  of 
Longiana. 

"13th.  I  find  that*  part  of  the  heirs  of  Oliver  Sutton  and  Henrietta 
Sutton  brought  suit  in  1894  against  E.  S.  Jamison  for  the  land  in 
omtroversy  and  judgment  was  rendered  for  defendant  against  said  heirs 
who  were  parties  to  said  suit,  but  that  plaintiifs,  to  whom  judgment  is 
given  in  this  cause,  were  not  parties  nor  privies  to  said  suit  and  judg- 
ment" 

The  judgment  obtained  by  Moody  &  Jamison  in  Galveston  County, 
Texas,  against  0.  S.  Sutton  was  by  default  and  it  is  recited  therein 
that  "the  defendant,  though  citation  by  publication  has  been  duly  and 
legally  made  upon  him,  failed  to  appear  and  answer  in  this  behalf, 
but  wholly  made  default.''  The  court  permitted  appellees  to  introduce 
in  evidence  the  petition  in  the  case  wherein  it  was  alleged  that  0.  S. 
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Sutton  was  '^a  nonreeident  of  said  State  and  resides  in  the  State  of 
Lousiana,"  and  ihe  citation,  in  which  the  sheriff  was  commanded  to 
enmmon  0.  S.  Sutton  who  resided  beyond  the  State,  by  publication,  and 
the  return  which  showed  citation  by  publication.  Through  the  first, 
second  and  third  assignments  of  error  appellants  attack  the  action  of 
the  court  in  permitting  the  petition  and  citation  to  be  used  in  evidence 
as  well  as  the  testimony  of  Mrs.  Clegg  to  the  effect  that  0.  S.  Sutton 
lived  in  Lousiajia  at  the  time  the  judgment  was  obtained.  The  grounds 
of  objection  were,  that  an  attempt  was  being  made  to  collaterally  attack 
a  judgment,  thirty  years  old  by  evidence  aliunde  the  record. 

So  far  as  the  petition,  citation  and  return  are  concerned  the  court 
did  not  err  in  permitting  them  to  be  read  in  evidence.  Wliile  it  is 
true  that  all  reasonable  presumptions  must  be  indulged  in  favor  of  the 
judgments  of  domestic  courts,  and  that  they  can  not  be  collaterally 
attacked  when  reciting  valid  service  or  when  silent  on  the  subject,  yet 
it  has  never  been  held  that  they  can  not  be  attacked  in  a  collateral 
proceeding  if  the  judgment  itself  or  the  record  shows  that  the  court  did 
not  have  jurisdiction.  A  void  judgment  can  be  attacked  at  any  time  and 
place.  In  the  case  of  Treadway  v.  Eastbum,  57  Texas,  209,  it  is 
stated :  "To  determine,  however,  whether  the  record  shows  aflSrmatively 
that  there  has  been  proper  service,  the  whole  of  it  should  be  taken  to- 
gether. ^Vhen  thus  considered,  if  that  portion  which  relates  to  this 
question  shows  aflSrmatively  such  character  of  service  as  is  not  author- 
ized by  law,  or  such  defective  service  that  a  judgment  by  default  thereon 
would  bo  void,  and  not  voidable  only,  and  the  remainder  of  the  record 
is  silent  upon  this  subject  not  showing  any  finding  of  the  court  from 
which  it  may  be  inferred  that  there  was  other  service  or  an  appearance, 
then  this  would  be  a  case  in  which  it  afiinnatively  appears  that  the 
jurisdiction  of  the  court  had  not  attached.*'  The  rule,  as  stated,  has 
never  been  questioned  in  Texas,  but  has  been  often  approved.  (Heck  v. 
Martin,  75  Texas,  469;  Fowler  v.  Simpson,  79  Texas,  611;  Martin  v. 
Burns,  80  Texas,  676 ;  Hardy  v.  Beaty,  84  Texas,  662 ;  Dunn  v.  Taylor, 
by  this  court  and  not  yet  published.) 

In  the  cited  case  of  Martin  v.  Burns,  which  is  relied  on  by  appellants, 
it  is  said:  "Where  the  case  is  within  the  jurisdiction  of  the  court  and 
no  fact  appears  aflBrmatively  in  the  record  sufficient  to  defeat  the  juris- 
diction, evidence  aliunde,  even  where  tlie  judgment  is  silent  as  to  the 
process  or  its  service,  will  not  be  heard  to  contradict  the  presumption  of 
regularity  or  to  establish  a  fact  outside  of  the  record  for  the  purpose 
of  showing  that  jurisdiction  over  the  former  did  not  in  fact  attach  and 
thus  impeach  the  judgment,  if  the  judgment  itself  finds  and  recites 
a  valid  notice  or  citation  and  service  that  controls  the  balance  of  the 
record,  otherwise  if  it  recites  an  invalid  citation,  or  names  the  precise 
character  thereof.^'  In  other  words  that  case  holds  that  if  the  judgment 
in  this  case  had  recited  that  0.  S.  Sutton  was  duly  and  legally  cited 
the  balance  of  the  record  could  not  be  consulted  as  to  service  but  if 
the  judgment  had  been  silent  as  to  service,  or  if  it  recited  an  invalid 
citation,  or  the  kind  of  citation,  then  the  record  could  be  used  to  support 
or  destroy  the  judgment.  While  not  committing  this  court  to  all  the 
propositions  made  in  the  quotation,  we  think  the  last  part  of  it  is  well 
supported  by  authority.    In  the  case  of  Fowler  v.  Simpson,  above  cited. 
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the  court  went  farther  and  held  that  a  judgment  which  recited  due 
service  was  invalidated  by  the  citation  which  showed  that  there  had  not 
been  due  service,  the  record  excluding  any  presumption  that  other 
service  was  obtained. 

It  may  be  taken  as  established  by  the  decisions  of  Texas,  that  when 
ibe  judgment  sets  out  the  particular  kind  of  citation  made  on  a  defend- 
ant that  the  record  may  be  consulted  to  support  or  destroy  the  recital 
in  the  judgment.  Then  the  question  recurs  what  is  the  record  that  can 
be  consulted?  In  the  case  of  Dunn  v.  Taylor,  above  cited,  this  court 
said:  "By  the  record  or  judgment  roll,  referred  to  as  being  proper  to 
be  considered  in  determining  the  validity  of  a  judgment,  is  meant  at 
least  the  process  filed  in  the  suit,  the  judgment  itself  and  the  pleadings 
of  the  parties.'*  (Freeman  Judg.,  sec.  75  et  seq.;  Black  Judg..  sec. 
124.)  In  the  case  of  Stegall  v.  Huff,  54  Texas,  193,  the  affidavit  for 
citation  was  used  to  contradict  the  recitals  in  a  judgment,  and  the 
Supreme  Court  affirmed  the  iudgment.  So  in  Fowler  v.  Simpson,  herein 
died,  the  citation  was  used,  in  a  collateral  attack,  to  contradict  the 
recitals  in  the  judgment. 

We  conclude  that  the  petition  and  citation  and  return  were  properly 
admitted,  but  the  evidence  of  Mrs.  Clegg  should  have  been  excluded. 
The  evidence  was  cumulative,  however,  of  that  shown  by  the  allega- 
tions in  the  petition  and  is  not  ground  for  reversal,  the  cause  having 
been  tried  without  a  jury.  (Hill  v.  Smith,  6  Texas  Civ.  App.,  312,  25 
S.  W.  Rep.,  1079.)  Appellants  are  in  no  position  to  complain  of  the 
testimony  of  Mrs.  Clegg,  however,  because  they  proved  by  T.  T.  Howard 
that  Oliver  Sutton  moved  to  Louisiana  in  1872,  and  returned  to 
Texas  in  1S78,  and  then  went  back  to  Tiouisiana  in  1880. 

The  judgment  recited  citation  by  publication,  and  the  petition 
showed  that  the  defendant  therein  resided  in  the  State  of  Louisiana, 
and  the  process  showed  that  he  resided  outside  the  State,  and  as  the 
judgment  was  rendered  at  the  first  term  of  the  court  that  it  could 
haFe  been  rendered  in  a  case  where  the  defendant  was  cited  by  publica- 
tion, and  as  there  could  have  been  no  other  process,  it  follows  that  the 
conrt  had  no  jurisdiction  to  render  the  judgment  and  it  was  null  and 
void  (Martin  v.  Bums,  80  Texas,  676;  Pennoyer  v.  Neff,  96  U.  S., 
714.) 

We  think  the  court  was  justified  in  finding  that  Oliver  Sutton  and 
Henrietta  Sutton  were  man  and  wife  in  1860,  when  he  acquired  the 
land.  It  was  immaterial,  however,  whether  they  were  married  in  1860 
or  not.  They  were  man  and  wife  when  she  died  and  the  rights  of 
appellees  are  not  affected,  whether  the  marriage  existed  in  1860  or  not. 

There  is  no  merit  in  the  sixth  assignment  of  error  and  it  is  immaterial 
whether  the  court  erred  in  concluding  that  Oliver  Sutton  was  not  bound 
by  a  judgment  against  0.  S.  Sutton.  The  judgment  was  void  as  to 
0.  S.  Sutton  and  could  not,  therefore,  be  valid  as  to  Oliver  Sutton. 
There  was  no  testimony  to  show  that  0.  S.  Sutton  was  Oliver  Sutton. 

It  was  in  evidence  that  an  application  for  injunction,  to  restrain  the 
sale  of  Oliver  Sutton's  land  under  the  judgment  against  0.  S.  Sutton, 
was  presented  by  a  firm  of  lawyers  to  a  district  judge  and  the  application 
WIS  refused.  The  grounds  of  the  application  were  that  Oliver  Sutton 
did  not  owe  the  debt  for  which  the  judgment  was  recovered,  and  had 
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not  been  served  with  citation  and  was  a  non-resident  of  Texas.  There 
is  certainly  nothing  in  those  facts  that  would  estop  the  heirs  of  Oliver 
Sutton.  No  suit  was  instituted  to  set  aside  the  judgment  and  tiie  appli- 
cation for  injunction  was  not  filed.  It  was  simply  presented  to  the 
judge  and  was  refused.  It  would  take  more  than  that  to  vitalize  a 
void  judgment. 

There  was  no  evidence  of  possession  of  the  land  by  appellants  and 
had  it  been  conclusively  shown,  as  it  was  not,  that  the  taxes  for  eleven 
years  had  been  paid  on  the  land  by  appellants  that  fact  would  not  raise 
a  presumption  of  possession  of  the  land.  It  is  a  fact  known  to  every 
one  that  in  the  past  thousands  of  acres  of  land  in  Texas  have  not  been 
occupied  by  those  paying  taxes  on  them  and  the  payment  of  taxes  would 
not  by  itself  be  sufficient  to  show  such  possession  as  to  support  a  plea 
of  limitation. 

Appellants  claim  that  0.  S.  Sutton  was  the  same  with  Oliver  Sutton, 
and  their  title  is  through  a  sheriff's  deed  made  to  Oliver  Sutton's  land, 
and  the  latter  was  the  ancestor  of  appellees,  from  whom  they  deraign 
title.  It  may  be  true,  as  found  by  the  court  that  Oliver  Sutton  and 
0.  S.  Sutton  are  not  the  same  persons,  but  that  did  not  alter  the  fact 
that  both  parties  are  claiming  from  a  common  source,  Oliver  Sutton, 
because  it  was  the  land  of  the  latter  that  was  sold  under  execution. 

Although  appellees  may  have  known  that  parties  who  owned  a  par*; 
of  the  Eichard  Williams  survey  had  sued  for  their  parts  and  failed 
in  their  suit,  it  is  unreasonable  to  say  that  appellees  are  estopped  from 
claiming  their  part  of  the  land  because  they  did  not  take  action  and 
show  that  they  thought  the  judgment  against  the  other  owners  was 
wrong. 

Etta  Allen  was  not  a  party  to  the  suit  brought  by  R.  W.  Caskey  and 
others,  and  it  can  not  be  perceived  on  what  basis  the  contention  rests 
for  holding  her  bound  by  such  judgment  It  is  not  shown  what  interest 
Caskey  had  in  the  land,  but  it  does  not  appear  that  he  prosecuted  the 
suit  as  next  friend  of  Etta  Allen,  and  it  will  not  be  presumed  that  he 
did  so  because  he  was  her  grandfather.  He  was  not  her  legal  guardian 
and  did  not  pretend  to  represent  her  in  the  suit. 

Though  hoary  and  "ancient  as  the  sun"  a  void  judgment  would  not 
be  rendered  thereby  valid  and  binding,  and  the  judgment  of  Moody  and 
Jamison  against  0.  S.  Sutton,  being  void  in  its  inception,  was  void 
thirty  years  thereafter. 

There  is  no  merit  in  any  of  the  assignments  of  error  and  the  judg- 
ment is  therefore  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

It  must  be  conceded  by  all  that  a  personal  judgment  against  a  non- 
resident by  default  on  constructive  service  is  void.  (Pennoyer  v.  Neff, 
95  U.  S.,  714;  Freeman  v.  Alderson,  119  U.  S.,  185;  Scott  v.  Streepy, 
73  Texas,  647;  Bartlett  v.  Spicer,  75  N.  Y.,  528;  McKinney  v.  Collins, 
88  N.  Y.,  216.)  It  must  be  admitted  that  the  judgment  against  O.  S. 
Sutton  was  a  personal  one  and  that  the  property  sold  under  the  judg- 
ment was  not  attached  nor  in  any  way  brought  under  the  jurisdiction 
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of  the  conrt.  The  only  ground  of  disagreement  therefore,  must  be  as 
to  whether  the  judgment  can  be  attacked  collaterally  by  showing  out- 
side of  the  recitals  of  the  judgment  that  at  the  time  service  was  obtained 
and  the  judgment  rendered,  0.  S.  Sutton  was  a  resident  of  the  State 
of  Louisiana. 

It  is  the  contention,  strenuously  urged  in'  the  motion  for  rehearing, 
that  the  recitals  of  the  judgment  alone  can  be  looked  to  in  ascertaining 
whether  0.  S.  Sutton  was  a  resident  of  Texas  or  not  at  the  time  the 
personal  judgment  was  rendered  against  him  and  at  the  time  service 
by  publication  was  obtained.  It  is  insisted  that  in  all  the  decisions  to 
the  effect  that  the  record  can  be  consulted,  in  a  collateral  action,  to  test 
the  validity,  that  all  that  is  meant  is  that  the  judgment  itself  can  be 
consulted  and  that  if  it  carries  nothing  in  its  recitals  evidencing  its 
nullity  it  can  not  be  impeached  in  any  manner.  If  that  proposition  be 
sustained  scarcely  any  personal  judgment  against  a  non-resident  could 
be  attacked  in  a  collateral  proceeding  for  not  one  in  a  thousand  would 
carry  evidence  of  its  invalidity  in  its  recitals.  Personal  judgments  might 
be  obtained  at  any  time  against  nonresidents  and  if  the  judgments  should 
recite  that  valid  and  legal  cervice  had  been  obtained  as  they  usually  do, 
they  could  never  be  questioned  although  the  averments  of  the  petitions, 
the  recitals  in  the  process,  the  return  and  other  parts  of  the  record 
showed  that  the  defendants  were  nonresidents  and  negatived  the  pos- 
sibility of  any  but  constructive  service.  If  the  rule  insisted  on  by  ap- 
pellants prevailed  the  opinion  in  the  case  of  Pennoyer  v.  NeflE  could 
never  have  been  written  nor  perhaps  those  in  any  of  the  numerous  cases 
following  that  decision. 

This  matter  has  been  adjudicated  in  this  State  directly  against  the 
contention  of  appellants.  (Lumber  Company  v.  Bhoades,  17  Texas  Civ. 
App.,  665.)  The  court  in  that  case  said :  "Another  illustration  of  the 
fallacy  of  the  assumption  that  because  the  record  establishes  the  regu- 
larity of  the  process  by  which  jurisdiction  of  the  party  within  the  reach 
of  the  process  of  the  court  is  obtained,  it  also  establishes  the  fact  that 
the  party  was  alive,  or  in  other  words,  that  he  was  within  the  jurisdiction 
of  the  court,  is  shown  by  the  decisions  as  to  the  effect  of  judgments 
against  persons  who  are  nonresidents  of  the  State  where  the  judgments 
are  rendered.  The  process  of  the  courts  of  the  State  can  not  reach 
beyond  its  territorial  limits  and  bring  before  them  persons  from  other 
jurisdictions.  But  if  the  judgment  always  conclusively  proves  juris- 
diction over  parties  no  evidence  could  be  heard  to  show  that  a  particular 
party  was  a  nonresident  unless  the  record  should  affirmatively  show  it. 
This  was  once  held  by  many  courts  as  the  rule  applicable  to  domestic 
judgments,  but  it  can  hardly  be  maintained  that,  it  is  now  the  law. 
(Xorthcraft  v.  Oliver,  74  Texas,  167;  Pennoyer  v.  Neff,  95  U.  S.,  732; 
Xeedham  v.  Thayer,  147  Mass.,  636;  Eliot  v.  McCormick,  144  Mass., 
10.) "  A  writ  of  error  was  refused  in  the  Bhoades  case,  by  the  Supreme 
Court 

In  the  case  of  Needham  v.  Thayer,  147  Mass.,  536,  18  K  E.,  429, 
cited  in  the  Bhoades  case,  it  was  said :  "The  court  has  no  jurisdiction, 
and  its  judgment  has  no  force,  either  in  the  State  in  which  it  was 
rendered,  or  in  any  other  State.  This  being  so,  the  judgment  can  not 
be  enforced  by  a  suit  upon  it ;  and  the  nonresident  defendant  can  not 
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be  deprived  of  his  right  to  show  by  plea  and  proof,  if  such  suit  is 
brought,  that  the  judgment  is  void,  without  an  abridgement  of  his  privi- 
leges and  immunities,  to  protect  which  was  the  object  of  the  fourteenth 
article  of  amendment.  To  compel  him  to  resort  to  our  couri»  by  a  writ 
of  error,  in  which  he  must  file  a  bond  if  he  would  obtain  a  stay  of  the 
execution,  is  to  impose  a  burden  upon  him,  and  thus  to  abridge  his 
privileges  and  immunities.  It  has  been  held  in  many  cases  that  a 
domestic  judgment  can  not  be  impeached  by  plea  and  proof  in  a  suit 
brought  upon  it,  because  the  proper  remedy  is  a  writ  of  error.  .  .  . 
But  while  a  State  may  make  laws  binding  its  own  citizens,  requiring 
them  to  resort  to  a  writ  of  error,  it  can  not  so  bind  citizens  of  other 
States/'  The  Rhoades  case,  and  those  cited  therein,  are  authority  for 
the  attack  on  personal  judgments  on  nonresidents  not  only  by  use  of  the 
pleadings  and  citations  in  the  cases  but  by  evidence  aliunde  the  record. 

We  desire  to  confine  the  scope  of  the  rules  stated  in  our  former 
opinion  to  cases  of  the  character  now  under  consideration,  and  there 
can  be  no  doubt  in  such  cases  that  the  pleadings  and  process  can  be  used 
to  collaterally  attack  the  validity  of  a  judgment.  We  have  never  for 
a  moment  doubted  the  correctness  of  that  proposition  and  have  written 
this  opinion  on  rehearing  merely  because  appellants  have  insisted  so 
strenuously  that  there  was  no  authority  for  it.  The  authority  is  ample 
and  the  proposition  is  sustained  by  reason,  common  sense  and  justice. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


A.    6.    Cox    ET   AL.    V.    LiDA    OLIVER. 

Decided  May  3,  1906. 

1. — Special  Jnd^e— Eleotion. 

A  special  district  judge  may  be  elected  on  tlie  first  day  of  the  term  of 
court,  when  the  regular  judge  is  absent. 

2. — ^Biitrict  Court — Juritdlotion. 

The  District  Court  has  jurisdiction  of  a  suit  by  a  surviving  wife  to  recover 
possession  of  the  homestead  and  other  property  of  the  deceased  in  which  she 
has  an  interest,  and  of  which  she  claims  she  was  unlawfully  dispossessed. 

3. — ^Homestead — ^Payment  of  Purchase  lioney — Commnnity  Property. 

Where  a  husband  during  the  marriage  purchased  the  homestead,  paid  part 
eash,  and  executed  his  notes  for  the  balance  of  the  purchase  money,  the  fact 
that  some  of  said  notes  were  transferred  to  the  wife  and  became  her  separate 
property,  would  not  make  the  homestead  her  separate  property,  nor  affect  its 
character  as  community  property. 

4. — ^Homeitead — ^Eights  of  Second  Wife. 

Upon  the  death  of  a  wife,  leaving  children,  the  surviving  husband  is  en- 
titled to  the  exclusive  possession  of  the  community  homestead  so  long  as  he 
chooses  to  occupy  the  same.  Upon  his  death  his  second  wife  is  entitled  to  pos- 
session of  the  same,  subject  to  the  right  of  the  children  by  the  first  wife  to 
jointly  occupy  the  same  with  her,  or  to  partition  the  same.  If  partitioned, 
the  husband's  half  of  such  homestead  should  be  awarded  to  such  second  wife 
for  her  exclusive  use  so  long  as  she  may  elect  to  occupy  it  as  a  homestead.  A 
guardian  of  the  minor  children  of  the  first  wife,  if  authorized  by  the  Probate 
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Ooart,  would  have  the  right  to  occupy  the  undivided  homestead  jointly  with  the 
second  wife.  This  right,  however,  would  not  extend  to  any  member  of  the 
gurdjan's  family. 

I.— Penonal  Property — Same. 

In  the  community  personal  property  of  the  first  marriage,  a  second  wife 
and  the  children  of  the  first  marriage  would  be  entitled  in  the  proportion  of 
fire-sixths  to  the  children  and  one-sixth  to  such  wife,  and  until  partitioned 
th^  would  hold  and  enjoy  the  same  in  said  proportions. 

<L— Svietion — ^Damagei — ^Evidence. 

Evidence  considered,  and  held  insufficient  to  support  the  judgment  for 
damages  against  defendants  for  an  alleged  unlawful  eviction. 

Appeal  from  the  District  Courii  of  Shelby  County.  Tried  below  before 
Hon.  E.  A.  McDowell^  special  judge. 

B.  B.  Wheeler,  for  appellants. — The  regular  term  of  the  District  Court 
of  Shelby  County,  Texas,  being  fixed  by  law  to  begin  on  the  first  Mon- 
day in  January,  1905,  and  it  being  the  2d  day  of  January,  1905,  and 
the  Hon.  James  I.  Perkins  being  the  regular  judge  of  said  District 
Court,  and  judge  of  the  second  judicial  district  of  Texas  and  having 
the  only  and  the  exclusive  right  to  open  said  court  on  the  2d  day  of 
January,  1905,  and  he  evidently  had  all  of  said  day  to  open  said  court, 
being  the  regular  judge  thereof,  and  the  said  J.  I.  Perkins,  the  regular 
jndge  of  said  court,  failed  to  make  his  appearance  and  open  said  court 
on  the  2d  day  of  January,  1905,  tiie  election  of  the  Hon.  H.  B.  Short 
special  jndge  of  said  court,  by  the  practicing  attorneys  then  in  atten- 
dance on  said  court  on  the  2d  day  of  January,  1905,  was  a  nullity  in 
law,  and  his  acts  as  said  special  judge  would  not  be  binding  on  the 
rights  of  anybody,  neither  could  he  open  said  court  for  any  purpose, 
and  he  assuined  to  act  as  such  special  judge  until  the  23d  day  of  Jan- 
uary, 1905,  at  which  time  he  refused  to  further  act  as  special  judge  of 
said  court  Art  1071,  Rev.  Civ.  Stats,  of  Texas ;  Scott  v.  The  State,  43 
Texas  Crim.  App.,  591 ;  Wilson  v.  The  State,  37  Texas  Crim.  App.,  373 ; 
Campbell  v.  Chandler,  37  Texas,  32. 

PlaintiflE  did  not  have  the  right  by  her  marriage  with  A.  M.  Oliver  to 
take  possession  of  the  land  and  personal  property,  the  subject  of  this 
suit,  and  control  the  same  and  the  said  seven  minor  children,  she  hav- 
ing no  interest  in  the  property,  only  what  she  got  by  her  marriage  with 
A.  M.  Oliver  and  not  being  the  guardian  of  the  persons  and  estate  of 
said  children.  Art.  2967,  Revised  Civil  Statutes;  Thos.  A.  Pressley 
Heirs  v.  Robinson,  57  Texas,  453;  Crocker  v.  Crocker,  19  Texas  Civil 
App.,  297. 

fi  plaintiff  married  A.  M.  Oliver  and  if  the  same  be  legal  then  all  she 
would  be  entitled  to  according  to  her  pleading  and  evidence  would  be 
one-third  nndivided  interest  for  life  of  A.  M.  Oliver's  interest  in  the 
land  and  one-third  interest  in  the  personal  property  of  said  A.  M. 
Oliver,  deceased,  absolute,  whatever  that  may  be,  and  she  would  not 
have  any  right  to  the  possession  and  control  of  the  property,  the  sub- 
ject of  tills  suit,  or  the  control  and  management  of  said  seven  children, 
not  being  their  lawful  guardian,  she  at  best  a  stranger  to  them  and 
flieir  estote.     Art.  6967,  Rev.  Stats,  of  Texas;  Parker  v.  Fogartv.  23 
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S.  W.  Rep.,  700;  also  4  Texas  Civ.  App.,  615:  Goddard  v.  Reagan,  8 
Texas  Civ.  App.,  272. 

The  court  erred  in  finding  the  property,  the  subject  of  this  suit,  was 
all  community  property  of  A.  M.  Oliver  and  S.  S.  Oliver,  deceased,  when 
the  undisputed  evidence  of  0.  S.  Cox,  Dr.  C.  M.  Carr  and  George  Oliver 
shows  unmistakably  that  the  land  was  paid  for  by  separate  property  of 
S.  S.  Oliver,  deceased,  except  one  hundred  dollars  which  is  uncertain  as 
to  it  being  the  separate  property  of  A.  M.  Oliver.  The  four  eighty  dol- 
lar notes  was  the  separate  property  of  the  said  S.  S.  Oliver,  deceased, 
now  the  property  of  said  minor  children,  the  notes  being  given  to  S.  S. 
Oliver  by  her  father  and  mother  as  a  part  of  their  estete.  Plaintiff's 
marriage,  if  lawful,  could  not  avail  plaintiff  in  any  way  as  to  the 
separate  property  of  S.  S.  Olivert  estate.  Cleveland  v.  Cole,  65  Texas, 
402;  Blair  v.  Pindlay,  75  Texas,  210;  Chapman  v.  Allen,  15  Texas,  278; 
Morrison  v.  Clark,  55  Texas,  437;  Blum  v.  Rogers,  71  Texas,  668; 
Reynolds  v.  Lansford,  16  Texas,  288;  Thos.  A.  Pressley  Heirs  v.  Robin- 
son, 57  Texas,  453. 

The  plaintiff  could  not  have  the  exclusive  right  to  possess  or  control 
said  property  as  against  the  right  of  the  children  and  their  legal  guar- 
diaiv,  A.  6.  Cox,  she  could  only  claim  a  division  of  the  property  accord- 
ing to  her  interest  in  said  property,  if  she  had  any.  Putnam  v.  Young, 
67  Texas,  461;  Clift  v.  Kaufman,  60  Texas,  64;  Hoffman  v.  Hoffman, 
19  Texas,  196;  Mattin  v.  McAllister,  61  S.  W.  Rep.,  522. 

D.  M,  Short  &  SonSj  for  appellee. — The  election  of  a  special  judge 
by  the  bar  on  the  first  day  of  the  term  is  at  most  but  an  irregularity 
and  ill  the  event  the  regular  judge  does  not  appear  on  the  first  day  and 
open  court  the  election  of  special  judge  on  said  day  instead  of  on  the 
next  day  becomes  immaterial.    Porter  v.  State,  12  Texas  Ct  Rep.,  925. 

The  appellee  being  in  lawful  possession  of  the  property  by  reason  of 
being  left  at  the  head  of  the  family  of  A.  M.  Oliver  and  said  property 
being  community  property  of  A.  M.  Oliver  and  his  first  wife,  said  pos- 
session could  not  be  disturbed  by  a  stranger  to  the  estate;  and  when 
disturbed  whereby  damage  resulted  to  appellee,  the  District  Court  and 
not  the  Probate  Court  had  jurisdiction  of  the  matters  in  controversy. 
Sec.  8,  art.  6,  Constitution;  Andrews  v.  Parker,  48  Texas,  94;  Thurber 
v.  Conners,  57  Texas,  96;  McDanmell  v.  Cherry,  64  Texas,  177. 

First  counter  proposition  under  third  assignment  of  error. — ^Under 
the  allegations  in  the  appellee's  petition  which  the  court  found  to  be 
true,  she  was  entitled  at  the  time  A.  G.  Cox  took  possession  of  A.  M. 
Oliver's  property  to  its  exclusive  control  and  possession;  and  after  A. 
O.  Cox  qualified  as  guardian  of  the  children,  she  was  entitled  to  one- 
half  the  rental  value  of  the  homestead,  and  to  the  possession  of  the 
personal  property  exempt  to  the  head  of  the  family,  and  in  addition, 
she  was  entitled  to  be  restored  to  the  possession  of  all  of  the  personal 
property  left  with  her  as  the  head  of  the  family  at  the  death  of  her 
husband,  A.  M.  Oliver,  the  possession  of  which  had  been  taken  from 
her  previously  by  force  as  shown  by  record.  Sec.  52,  art.  16,  Constitu- 
tion; Rev.  Stats.,  art.  2049,  2062;  Eubank  v.  Landram,  59  Texas,  247; 
Beed  v.  Talley,  13  Texas  Civil  App.,  290. 
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REESE,  Associate  Justice. — Mrs.  Lida  Qliver  brought  this  suit 
in  the  District  Court  against  A.  G.  Cox,  0.  S.  Cox  and  Mary  Gunter, 
alleging  in  her  petition,  in  substance,  that  she  is  the  widow  of  A.  M. 
Oliver,  deceased,  who  died  at  his  home  in  Shelby  County,  Texas,  March 
20,  1904,  intestate,  leaving  the  plaintiff,  his  widow,  with  whom  he  was 
living  at  the  time  of  his  death,  and  seven  minor  children  by  Oliver  and 
a  former  wife  now  deceased.  That  deceased  at  his  death  was  possessed, 
in  his  own  right,  of  80  acres  of  land,  which  was  his  homestead,  and 
certain  articles  of  personal  property  specifically  described,  which  was 
all  exempt  from  forced  sale  for  debt;  said  property  consists  of  house- 
hold and  kitchen  furniture,  cows,  horses  and  such,  other  property  as 
would  be  found  on  a  small  farm.  Among  the  articles  of  property 
described  was  $149.25  in  cash.  There  is  no  administration  upon  the 
estate  of  said  Oliver  and  no  necessity  therefor. 

After  her  husband's  death  plaintiff  continued  with  the  children  to 
occupy  the  homestead,  and  it  was  her  intention  to  continue  to  do  so 
and  to  use  the  personal  property  enumerated  as  a  means  of  livelihood 
to  maintain  herself  and  said  children. 

It  is  alleged  that  while  so  in  the  occupation  of  said  homestead,  de- 
fendants entered  into  a  conspiracy  to  compel  plaintiff  by  force,  threats 
and  intimidation  to  leave  the  premises,  and  that  in  pursuance  of  this 
purpose,  by  the  means  aforesaid,  they  did  compel  her  to  abandon  the 
premises  and  the  property  aforesaid,  and  to  seek  safety  from  violence 
at  the  bands  of  defendants  under  the  protection  of  strangers,  whereby 
she  suffered  much  mental  distress  and  humiliation,  for  which  she  claims 
actual  damages  in  the  sum  of  $10,000. 

It  is  alleged  that  the  value  of  the  use  of  the  property,  real  and  per- 
sonal, was  $25  per  month. 

Plaintiff  prays  for  judgment  for  the  property,  real  and  personal,  or 
the  value  of  such  of  the  personal  property  as  is  not  forthcoming,  for  the 
value  of  the  use  thereof,  and  damages  as  stated.  The  petition  was 
filed  June  25,  1904. 

A.  6.  Cox  (otherwise  named  in  the  petition  as  Brown  Cox)  answered 
that  he  was  on  July  — ,  1904,  duly  appointed  by  the  Probate  Court  of 
Shelby  County  receiver  of  the  estate  of  said  minor  children  and  qualified 
as  such  by  making  oath  and  ^ving  bond,  and  was  afterwards  duly  ap- 
pointed and  qualified  as  their  guardian,  he  being  an  uncle  of  the 
children,  whose  deceased  mother  was  his  sister,  and  that  he  claimed  no 
interest  in  the  property  on  his  own  account,  but  had  gone  on  the  place 
for  the  purpose  of  cultivating  the  farm  so  as  to  make  a  living  for  the 
children,  and  under  the  orders  of  the  Probate  Court  authorizing  him 
to  do  so.  He  denies  all  charges  of  conspiracy,  violence  or  intimidation 
made  against  him. 

Defendant  0.  S.  Cox  denies  generally  the  allegations  of  thie  petition, 
and  pleads  that  he  has  no  claim  whatever  upon  any  of  the  property 
described  in  the  petition  and  that  he  has  never  at  any  time  controlled 
or  attempted  to  control  the  same. 

Mary  Gunter  was  dismissed  from  the  suit  by  plaintiff;  and  on  trial 
without  a  jury  judgment  was  rendered  for  plaintiff  against  defendants 
A  G.  Cox  and  O.  S.  Cox  for  the  property  described  in  the  petition,  or 
Vol.  XLIII.  Civil— 8. 
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the  value  of  such  of  the  personal  property  as  could  not  be  found,  and  in 
addition  for  one  hundred  dollars^  as  one-half  of  the  reasonable  annual 
rental  value  of,  the  property,  real  and  personal,  and  one  thousand 
dollars  exemplary  damages,  from  which  judgment  defendants  appeal. 
The  judgment  of  the  court  embraces  also  the  court's  findings  of  fact. 

It  is  not  necessary  to  a  disposition  of  this  appeal  to  discuss  all  of  the 
assignments  of  error  presented  by  appellants,  and  we  shall  not  undertake 
to  do  so  further  than  may  appear  necessary  for  the  guidance  of  the 
court  upon  another  trial. 

The  objections  to  the  trial  of  the  case  by  the  special  judge  are  not 
well  taken.  The  regular  district  judge  not  appearing  to  hold  the  court 
on  the  first  day  of  the  term,  it  was  lawful  for  the  attorneys  in  attendance 
to  proceed  to  the  election  of  a  special  judge.  The  statute  authorizing 
this  proceeding  does  not  require  that  this  shall  not  be  done  until  the 
second  or  any  succeeding  day,  but  only  that  "whenever,  on  the  day  ap- 
pointed for  a  term  of  the  court*'  the  judge  thereof  shall  be  absent,  the 
practicing  lawyers  of  the  court  present  may  proceed  to*  elect  a  special 
judge  (Art.  1071  Rev.  Stats.).  It  appears  that  the  special  judge  so 
elected  on  the  first  day  of  the  term,  after  serving  for  a  part  of  the  term, 
resigned,  and  on  the  twenty-first  day  of  the  term,  the  regular  judge  being 
still  absent,  another  special  judge  was  duly  elected  by  whom  this  case 
was  tried.  Such  special  judge  was  authorized  to  hold  the  balance  of  the 
term  and  transact  the  business  of  the  court.  The  regularity  of  his 
election  is  not  otherwise  assailed  than  as  herein  indicated. 

There  is  no  merit  in  appellants'  contention  that  the  District  Court 
had  no  jurisdiction  to  adjudicate  the  matters  involved  in  the  petition, 
but  that  jurisdiction  was  in  the  Probate  Court. 

The  court  finds  that  all  of  the  property  described  in  plaintiflTs  peti- 
tion is  community  property  of  the  deceased  A.  M.  Oliver  and  his  first 
wife,  S.  S.  Oliver,  mother  of  the  children  referred  to  in  plaintiffs 
petition,  and  this  finding  is  assailed  so  far  as  the  real  estate  constituting 
the  homestead  is  concerned,  defendants  contending  that  this  is  the  sepa- 
rate property  of  the  first  wife.  This  contention  is  based  upon  the  fact 
that  although  the  property  was  bought  by  A.  M.  Oliver  during  the  first 
marriage,  he  only  paid  in  cash  $100  of  the  purchase  money  of  $420, 
and  that  the  four  promissory  notes  of  $80  each,  given  by  him  for  the 
balance  of  the  purchase  money,  were  taken  up  by  the  father  of  the 
deceased  wife,  and  two  of  them  were  given  to  his  daughter  as  her  dhare 
of  her  father's  estate.  It  does  not  clearly  appear  what  has  become  of 
these  notes,  nor  of  the  other  two  of  the  four  notes  given.  At  any  rate, 
the  fact  that  these  notes  became  the  separate  estate  of  the  deceased  wife 
would  not  aflfect  the  character  of  the  land  as  being  community  property. 
If  they  are  still  enforceable  and  not  barred  by  limitation  they  would 
constitute  a  valid  claim  in  the  hands  of  the  children,  to  whom  they 
belong,  against  the  estate,  and  a  lien  on  the  land,  but  not  enforceable 
in  this  suit. 

Being  community  property  of  A.  M.  Oliver  and  his  first  wife,  and 
the  land  constituting  the  homestead,  the  title  to  one-half  thereof,. upon 
the  death  of  the  first  wife,  descended  to,  and  became  vested  in,  the 
children  of  such  first  marriage,  but  was  not  subject  to  partition  during 
the  life  of  the  father  or  so  long  as  he  should  choose  to  use  or  occupy  the 
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same  as  a  homestead.  (Const.,  art.  16,  sec.  52.)  Upon  the  death  of 
the  father  the  property  became  subject  to  be  partitioned,  as  between  the 
children  of  the  first  marriage  and  the  plaintiff,  whereby  the  one-half 
inherited  by  them  from  their  mother  may  be  set  apart  to  them.  In  the 
other  half,  however,  being  the  father's  share  of  the  community,  upon 
such  partition,  the  plaintiflP  would  still  have  her  right  of  homestead  so 
long  as  she  might  elect  to  use  and  occupy  it  as  such.  In  addition  to 
her  homestead  right  in  this  half,  she  owns  by  inheritance  from  her 
husband  a  life  estate  in  one-third  thereof,  with  remainder  to  the  children 
of  the  first  marriage,  who  take  also  the  other  two-thirds  absolutely,  but 
this  half  is  not  subject  to  partition  between  plaintiff  and  the  children 
so  long  as  plaintiff  may  elect  to  use  or  occupy  it  as  a  homestead. 
(Pressley  v.  Robinson,  57  Texas,  453;  Gilliam  v.  Null,  58  Texas,  304.) 
The  land  constituting  the  homestead,  however,  not  having  been  parti- 
tioned, plaintiff  had  a  right  to  occupy  the  homestead  as  it  was,  embrac- 
ing the  entire  tract,  in  conjunction  with  the  children  who  had  an  equal 
right.  A.  G.  Cox  in  his  individual  right  had  no  legal  right  of  occupancy 
of  this  homestead,  and  although  it  appears  that  his  motive  in  going  and 
remaining  upon  it  was,  so  far  as  the  evidence  shows,  entirely  disinterested 
and  for  the  purpose  of  taking  care  of  his  mother,  a  constituent  of  the 
family  at  the  death  of  A.  M.  Oliver,  and  the  children  of  his  deceased 
sister,  he  had  no  legal  right  to  do  so  against  the  objection  of  plaintiff 
who  was  the  head  of  the  family,  at  least  until  he  was  appointed  guardian 
of  the  children.  He  quite  candidly  admits  that  he  took  charge  of  things 
generally  and  proceeded  to  cultivate  the  farm,  without  consulting  plain- 
tiff, and  practically  ignored  her  rights  as  head  of  the  family  and  her 
objections  to  his  remaining  upon  the  place.  He  does  not  appear  to  have 
done  more  than  this,  or  to  have  denied,  or  attempted  to  interfere  with, 
her  right  also  to  the  use  and  occupancy  of  the  homestead  as  one  of  the 
family.  We  do  not  think  that  her  right,  in  the  circumstances,  can  be 
limited  to  a  mere  right  of  occupancy  as  a  member  of  the  family,  or  that 
the  acts  of  A.  G.  Cox,  according  to  his  own  admissions,  did  not  consti- 
tute such  an  interference  with  her  rights,  as  to  authorize  this  suit  on 
plaintiff's  part  to  be  reinstated  in  her  right,  not  only  to  occupy  the 
homestead  as  a  member  of  the  family,  but  to  recover  the  possession 
thereof.  (Art.  2049,  subdivision  (4),  Bev.  Stats.)  This  would  be  the 
(t)ndition  at  the  time  appellee  left  the  premises.  The  rights  of  A.  G. 
Cox  as  guardian  of  the  persons  and  estates  of  the  children,  however,  are 
different.  The  children  being  the  owners  in  fee  of  the  entire  property 
subject  only  to  the  life  estate  of  appellee  in  one-sixth  of  it  and  her 
homestead  right  in  an  undivided  one-half,  we  think  that  the  guardian 
of  the  persons  and  estate  of  the  children,  if  so  authorized  by  the  Probate 
Court,  would  have  a  right  to  occupy  the  undivided  homestead  jointly 
with  appellee.  This  right  would  not  extend,  however,  to  any  members 
of  his  family  if  there  are  such. 

So  far  as  the  personal  property  is  concerned,  which  is  all  community 
property  of  Oliver  and  his  first  wife  according  to  the  finding  of  the 
trial  court,  following  by  analagy  the  rule  laid  down  for  the  disposition 
of  the  same  in  case  of  administration  upon  the  estate,  the  children  and 
appellee  being  entitled  thereto  in  the  proportion  of  five-sixth  to  the 
children  and  one-sixth  to  the  appellee,  and  the  guardian  being  entitled 
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to  have  the  share  of  the  children  delivered  to  him,  appellee  would  not 
now  be  entitled  to  judgment  for  more  than  her  proportionate  share  of 
it,  or  to  be  restored  to  the  proportionate  use  and  enjoyment  thereof, 
jointly  with  the  guardian  acting  for  and  in  the  interest  of  his  wards, 
until  partition  of  the  same. 

If  appellee  is  entitled  to  damages  by  way  of  the  rental  value,  or  the 
value  of  the  use  and  enjoyment  of  the  homestead,  by  reason  of  having 
been  compelled  by  appellant  A.  G.  Cox  to  leave  the  premises,  the  measure 
of  her  actual  damages  would  be  the  half  of  such  rental  value  of  the 
homestead,  and  the  value  of  the  use  and  enjoyment  of  one-sixth  of  the 
exempt  personal  property  during  the  time  she  was  deprived  thereof  by 
appellant  A.  G.  Cox,  if  in  fact  she  has  been  so  deprived. 

The  court  rendered  judgment  against  both  A.  G.  Cox  and  0.  S.  Cox 
for  all  of  the  property  and  for  $100  actual  and  $1,000  exemplary 
damages,  upon  the  theory  that  there  was  a  conspiracy  between  them  to 
compel  appellee  to  leave  the  premises  by  intimidation  and  threats  of 
violence. 

We  can  find  no  evidence  in  the  record  of  such  a  conspiracy.  The 
judgment  against  0.  S.  Cox  for  anything  is  without  any  evidence  what- 
ever to  support  it.  The  sum  total  of  his  offending  appears  to  have  been 
that  previous  to  the  death  of  A.  M.  Oliver,  with  whom  he  had  not  been 
on  good  terms,  he  wrote  to  his  brother,  A.  G.  Cox,  who  lived  in  Louisi- 
ana, and  who  appears  not  to  be  encumbered  with  any  family  of  his  own, 
and  informed  him  that  Oliver  was  about  to  die,  and  suggested  or  re- 
quested that  he  come  to  Texas  and  take  charge  of  the  place  and  act  as 
guardian  of  the  children  and  care  for  their  mother  who  was  a  member 
of  the  family  at  the  time  of  Oliver's  death,  and  that  he  further,  when  A. 
G.  Cox  went  back  to  Louisiana  for  his  household  effects,  sent  a  negro 
over  to  the  place  to  plough  the  crop  for  two  days  for  which  he  paid  out 
of  his  own  pocket.  He  testifies  very  candidly  and  evidently  with  sin- 
cerity that  he  and  Oliver  had  had  nothing  to  do  with  each  other  for  • 
some  time  before  Oliver's  death ;  that  he  had  heard  that  Oliver  did  not 
desire  him  to  have  anything  to  do  with  his  affairs  after  his  death,  and  . 
that  he  himself  had  as  little  desire  in  that  direction  as  Oliver. 

The  judgment  for  exemplary  damages  against  A.  G.  Cox  is  likewise 
without  evidence  to  support  it.  His  conduct  shows  at  the  most  want  of 
sufficient  regard  for  appellee's  rights  as  head  of  the  family  in  the 
absence  of  a  legal  guardian  of  the  children,  and  a  disposition  to  manage 
things  without  consulting  her.  He  should  not  have  established  himself 
in  the  house  against  her  wishes,  but  she  testifies  herself  that  neither 
A.  G.  Cox  nor  0.  S.  Cox  ever  at  any  time  said  anything  out  of  the  way 
to  her;  that  neither  of  them  ever  told  her  to  leave  the  place  or  objected 
to  her  coming  back.  Neither  of  them  had  anything  to  do  with  the 
episode  of  the  claw-hammer,  or  the  fight  or  fracas  between  appellee  and 
Francis  Oliver,  which  appears  to  have  been  the  immediate  cause  of 
appellee's  leaving  the  place,  nor  with  the  talk  of  the  women  in  the 
neighborhood  to  the  olToct  that  she  ought  to  be  taken  out  and  whipped. 
There  is  nothing  in  the  evidence  that  can  furnish  even  a  well  grounded 
suspicion  that  either  A.  G.  or  0.  S.  Cox  had  any  connection  with  either 
of  these  offenses  against  appellee. 

The  testimony  of  Ellison  and  Powdrell  relating  to  these  occurrences 
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as  set  out  in  the  thirteenth  and  fourteenth  assignments  of  error,  and  of 
Drury  Field,  as  pointed  out  in  the  fifteenth  assignment,  should  not 
have  been  admitted  over  the  objection  of  appellants.  The  evidence 
shows  no  liability  on  the  part  of  0.  S.  Cox  of  any  kind,  and  no  liability 
on  the  part  of  A,  G.  Cox  for  exemplary  damages. 

If  upon  another  trial  it  be  found  that  A.  G.  Cox  is  liable  at  all,  in 
determining  the  rights  of  appellant  to  the  use  and  occupancy  of  the 
homestead  and  the  use  of  the  exempt  personal  property  and  her  damages 
for  being  deprived  of  such  use  due  regard  should  be  had  to  the  rights 
of  the  children  and  of  A.  G.  Cox  as  their  guardian  as  herein  suggested. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


C.  J.  TORNO  V.  J.  E.  TORNO  ET  AL. 

Decided  May  4,  1906. 

Beriie— Aoeeptanoe — ^Estoppel. 

One  who  takes  property  under  a  will  is  estopped  from  claiming,  adversely 
to  the  provisions  of  such  will,  other  property  therein  devised  to  another. 

Appeal  from  the  District  Court  of  Washington  County.  Tried  below 
before  Hon.  Ed.  E.  Sinks. 

W.  L.  Eason,  for  appellant. — That  the  facts  do  not  show  that  plaintiff 
accepted  under  his  f ather^s  will,  and  do  not  constitute  an  estoppel,  cited : 
Steed  v.  Petty,  65  Texas,  495 ;  Mortgage  Co.  v.  Norton,  71  Texas,  689 ; 
Grinnan  v.  Dean,  62  Texas,  220;  Burleson  v»  Burleson,  28  Texas,  415; 
Scoby  V.  Sweatt,  28  Texas,  730;  Masterson  v.  Little,  75  Texas,  698. 

That  plaintiff  was  entitled  to  one-fourth  in  value,  and  not  merely 
in  acres,  of  his  mother's  estate,  and  the  court,  by  its  judgment,  usurped 
the  functions  of  commissioners  provided  by  law  to  partition  land,  cited : 
Beed  v.  Howard,  71  Texas,  205;  Tiernan  v.  Baker,  63  Texas,  644; 
Heusel  v.  Stum,  25  S.  W.  Rep.,  818;  Freeman  v.  Preston,  29  S.  W. 
Bep.,  497;  92  Texas,  683;  91  Texas,  162. 

Searcy  &  Searcy,  for  appellees  and  intervenors. — A  party  can  not 
accept  and  claim  property  under  a  will,  and  afterwards  assert  rights 
in  conflict  with  the  provisions  of  said  will.  Paschal  v.  Acklin,  27  Texas, 
195;  Little  v.  Birdwell,  27  Texas,  691. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant against  the  appellees  J.  E.  Torno,  Robert  E.  Torno  and  Emma 
Tomo,  for  partition  of  three  tracts  of  land  in  Washington  County. 
The  three  tracts  are  fully  described  in  plaintiff's  petition,  which  alleges 
that  plaintiff  is  the  owner  of  an  undivided  one-fourth  of  said  land,  and 
prays  that  his  title  thereto  be  established,  and  that  the  lands  be  equitably 
paiiUioned  between  plaintiff  and  defendants. 

The  defendants  answered  by  general  demurrer  and  general  denial, 
and  \)y  special  plea  in  which  it  is  averred,  in  substance,  that  Chas.  Tomo, 
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deceased,  who  was  the  father  of  plaintiff  and  defendants,  by  his  last 
will  devised  to  plaintiff  a  tract  of  37%  acres  of  land  out  of  the  first 
tract  described  in  plaintiff's  petition,  which  contained  130  acres  and 
was  the  community  property  of  said  Chas.  Torno  and  plaintiff's  de- 
ceased mother;  that  by  the  expressed  provision  of  said  will  the  37% 
acre  tract  was  devised  to  plaintiff  in  full  settlement  of  his  interest  in 
his  mother's  estate ;  that  said  will  was  duly  probated,  and  thereafter  the 
firm  of  Thos.  Watson  &  Co.,  who  held  a  judgment  against  plaintiff, 
levied  upon  and  sold  the  37%  acre  tract  in  satisfaction  of  said  judg- 
ment, and  at  such  sale  became  the  purchasers  of  the  land;  that  soon 
after  said  sale  and  purchase  by  Watson  &  Co.,  the  plaintiff  repurchased 
the  land  from  them,  thereby  recognizing  their  title  to  the  same  and 
accepting  the  terms  and  provisions  of  his  father's  will,  and  by  so  doing 
is  now  estopped  from  asserting  any  interest  or  claim  as  heir  of  his  mother 
in  the  remainder  of  said  130  acre  tract. 

Thos.  Watson  &  Co.  intervened  in  the  suit  alleging  the  purchase  of 
the  37%  acre  tract  at  execution  sale  and  the  conveyance  by  them  to 
plaintiff  as  set  out  in  defendants'  answer,  and  further  alleging  that 
in  part  payment  of  the  purchase  money  for  said  land  plaintiff  executed 
his  note  to  the  intervenors  secured  by  a  vendor's  lien  upon  the  land ; 
that  said  note  was  not  paid  at  maturity  and  intervenors  foreclosed  their 
lien  for  the  amount  due  them  and  at  a  sale  under  the  judgment  of  fore- 
closure again  purchased  the  land  and  are  now  the  owners  thereof. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  the  defendants  and  intervenors. 

The  facts  disclosed  by  the  record  are  these : 

Plaintiff  and  defendant  J.  E.  Torno  are  children  of  Chas.  Torno  and 
his  first  wife,  both  of  whom  are  deceased.  After  the  death  of  plain- 
tiff's mother  his  father  married  again  and  the  remaining  defendants 
are  children  of  the  second  marriage. 

The  130  acre  tract  of  land  described  in  plaintiff's  petition  was  com- 
munity property  of  his  father  and  mother,  and  the  other  two  tracts, 
of  36  and  6  acres  respectively,  were  community  property  of  the  father 
and  his  second  wife. 

Plaintiff's  father  died  in  1901  leaving  a  will  which  was  duly  probated. 
By  this  will  a  tract  of  37%  acres,  out  of  said  130  acre  tract,  was  devised 
to  plaintiff,  and  the  remainder  of  the  testator's  property  was  given  to- 
the  defendants.  The  37%  acres  devised  to  plaintiff  is  described  in  the 
will  by  metes  and  bounds,  and  is  devised  to  him  as  his  share  of  his 
mother's  estate,  this  intention  of  the  testator  being  expressed  in  the 
following  unequivocal  language :  "The  37%  acres  is  given  to  him,  C.  J. 
Torno,  in  full  settlement  of  his  claim  against  his  deceased  mother." 

When  this  will  was  read  in  the  presence  of  the  plaintiff  and  the 
defendants,  a  few  days  after  their  father's  death,  plaintiff  expressed 
his  dissatisfaction  therewith,  and  his  determination  not  to  accept  the 
37%  acres  as  his  portion  of  his  mother's  estate. 

Some  time  after  the  probate  of  the  will  the  intervenors,  who  held  a 
judgment  against  plaintiff  which  had  been  properly  recorded  in  Wash- 
ington County  and  a  lien  thereby  created  upon  any  land  then  owned  or 
thereafter  acquired  by  plaintiff  in  said  county,  levied  upon  the  37% 
acre  tract  under  an  execution  issued  on  said  judgment,  and  at  the  sale 
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under  said  execution  became  the  purchaser  of  the  land.  Plaintiff  then 
consulted  a  lawyer  in  regard  to  bringing  suit  to  recover  his  interest  in 
his  mother's  estate  in  the  130  acre  tract,  and  was  advised  to  buy  the 
37^  acres  from  intervenors  before  bringing  the  suit.  Acting  upon 
this  advice  he  purchased  the  371/^  acre  tract  from  intervenors  for  the 
amonnt  of  the  judgment  held  by  them  and  the  cost  of  the  execution  sale. 
Of  this  amount  he  paid  the  intervenor  $75  in  cash  and  for  the  balance 
executed  his  note  secured  by  a  vendor's  lien  on  the  land.  When  this 
sale  was  made  to  plaintiff  J)y  the  intervenors  they  released  their  judg- 
ment and  the  judgment  lien.  This  note  was  not  paid  at  maturity  and 
intervenors  brought  suit  thereon,  foreclosed  their  lien  and  at  a  sale 
under  said  judgment  of  foreclosure  purchased  the  land  and  obtained 
a  sheriffs  deed  therefor. 

Fpon  these  facts  the  trial  court  held  that  in  purchasing  the  land 
from  the  intervenors  plaintiff  recognized  their  title  thereto,  and  thereby 
«coepted  under  his  father's  will,  and  is  estopped  from  asserting  any 
claim  to  the  remainder  of  the  130  acres  as  heir  of  his  mother. 

We  think  this  conclusion  is  sound.  It  is  unnecessary  to  cite  authority 
upon  the  proposition  that  one  who  takes  property  under  a  will  can  not 
claim,  adversely  to  the  provisions  of  such  will,  other  property  therein 
devised  to  another. 

Plaintiff  may  have,  as  he  testified,  told  the  intervenors  when  he 
purchased  the  37i/^  acres  from  them  that  he  did  not  intend  to  accept 
under  his  father's  will,  and  intended  to  sue  for  his  portion  of  his 
mother's  estate;  but  he  accepted  a  deed  from  them  for  the  entire  37i/^ 
acres  and  executed  his  note  for  a  portion  of  the  purchase  money  in 
which  he  acknowledged  a  vendor's  lien  upon  the  whole  tract.  By  so 
doing  he  recognized  the  interveners'  title  to  the  whole  of  the  tract,  or, 
at  least,  their  right  to  subject  it  to  the  payment  of  the  judgment  held 
by  them  against  him,  and  having  failed  to  pay  the  note  when  it  became 
due  the  foreclosure  of  their  lien  and  the  purchase  by  intervenors  at  the 
sale  under  such  foreclosure  invested  them  with  the  title  to  the  land. 
Having  thus  by  his  acts  placed  the  title  to  the  37^.4  acres  in  the  inter- 
Tenors  in  satisfaction  of  a  debt  due  by  him  he  will  not  be  heard  to  say 
as  against  the  defendants  that  he  has  not  accepted  under  his  father's 
will 

It  matters  not  what  his  intention  may  have  been,  when  he  placed 
it  in  the  power  of  the  intervenor  to  obtain  the  title  to  the  Siyn  acres 
in  satisfaction  of  his  indebtedness  to  them  and  by  failing  to  discharge 
such  indebtedness  permitted  them  to  acquire  title  to  the  land,  he  thereby 
appropriated  it  and  is  estopped  from  claiming  that  he  did  not  accept 
under  the  will. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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E.  V.  Zollars  et  al.  v.  Snyder  and  Lacby. 

Decided  May  5,  1906. 

1. — ^Filing  of  Pleadings — ^Disoretion  of  Court. 

Where  an  answer  setting  up  a  meritorious  defense  had  been  prepared  by 
counsel  for  defendants  and  shown  to  counsel  for  the  plaintiffs  several  days 
before  the  case  was  called  for  trial  but  was  not  actually  filed  until  that  time, 
and  was  then  filed  without  protest  or  objection  on  the  part  of  counsel  for  plain- 
tiffs, and  where  counsel  for  plaintiffs  upon  the  filing  of  such  answer  exhibited 
for  the  first  time  and  filed  a  supplemental  petition  containing  new  matter  and 
which  necessitated  a  continuance  of  the  case  by  the  defendants,  it  was  error 
for  the  court  of  its  own  motion  to  strike  out  the  answer  of  the  defendants, 
and  force  them  into  trial  merely  because  the  replication  of  the  plaintiff's  op- 
erated as  1^  surprise  and  necessitated  a  continuance  of  the  case. 

2.— Xechanio'i  Lien— <<£xtras." 

A  mechanic's  lien  exists  as  security  for  "extras"  supplied  under  the  temu/ 
of  the  contract,  and  this,  even  after  full  payment  of  the  original  contract  priois 
exclusive  of  such  "extras." 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried  below 
before  Hon.  Ira.  Webster.  * 

Jno.  P.  Slaton  and  J.  E.  Lancaster,  for  appellants. 

Wm.  J.  Berne,  for  appellees. 

•  SPEER,  Associate  Justice. — Snyder  and  Lacey  instituted  this  suit 
against  Add-Ran  College  and  other  defendants  as  trustees  to  recover 
a  balance  alleged  to  be  due  upon  a  building  contract  and  to  foreclose  a 
mechanic's  lien  on  a  certain  college  building  in  the  town  of  Hereford, 
Deaf  Smith  County.  From  a  judgment  in  favor  of  the  plaintiflEs  in  the 
sum  of  $1,057.43,  with  a  foreclosure  of  lien,  the  defendants  have  ap- 
pealed. 

It  appears  that  when  this  case  was  reached  for  trial  on  Tuesday, 
August  29,  1905,  the  parties  announced  ready  for  trial  on  the  law,  and 
the  defendants  presented  their  demurrers,  a  part  of  which  were  sus- 
tained, and  the  plaintiflPs  were  permitted  to  amend  their  petition  by 
inserting  the  necessary  allegations  to  meet  these  demurrers.  It  was  then 
noticed  that  the  defendants'  answer  to  the  merits  had  not  been  actually 
attached  to  the  exceptions  and  general  denial,  as  it  had  been  previously, 
on  August  24,  agreed  by  counsel  for  both  parties  that  it  should  be,  and 
by  consent  of  plaintiffs'  the  same  was  then  attached  to  the  formal 
answer  which  had  been  filed  on  appearance  day,  August  15,  whereupon 
plaintiffs  announced  ready  for  trial  on  the  merits  and  at  the  same  time 
handed  to  defendants'  counsel  a  first  supplemental  petition,  which  had 
just  been  filed  and  which  defendants'  counsel  had  never  seen,  and  the 
defendants'  counsel  then  requested  the  court  to  grant  them  time  to  read 
the  supplemental  petition,  and  after  reading  the  same  they  announced 
to  the  court  that  it  contained  new  matter  which  operated  as  a  surprise 
to  defendants  and  asked  that  the  cause  be  continued  or  that  the  said 
pleading  be  stricken  out.  The  defendants*  motion  for  a  continuance  was 
overruled  and  they  prepared  and  filed  a  first  supplemental  answer  in 
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response  to  the  pleadings  of  plaintiffs  last  filed.  The  court  then  de- 
nounced the  practice  of  filing  new  pleadings  on  the  eve  of  trial  and 
stated  that  he  felt  like  it  was  his  duty  to  strike  out  all  pleadings  in  the 
case  filed  since  appearance  day,  which  he  proceeded  to  do.  On  the  next 
morning,  August  30,  the  court  called  the  case  for  trial,  the  plaintiffs 
announced  ready  and  the  defendants  announced  not  ready  because  of 
the  rulings  of  the  court  on  the  previous  day,  but  the  court  forced  them 
into  trial  over  their  objections.  It  also  appears  that  counsel  for  plain- 
tiffs had  been  furnished  with  a  copy  of  the  defendants'  pleadings  filed 
August  29,  on  August  24,  and  agreed  that  same  should  be  attached  to 
the  original  answer  filed  on  appearance  day,  and  never  at  any  time  made 
any  objections  to  the  filing  of  same.  Under  these  circumstances  we 
think  the  court  erred  when  he  struck  from  the  files  appellants'  answer 
setting  forth  a  meritorious  defense  to  appellees'  cause  of  action.  It  may 
be  and  often  is  a  source  of  annoyance  to  trial  courts  for  parties  to 
defer  until  the  case  is  called  for  trial  the  filing  of  their  amendments, 
resulting  as  it  often  does  in  a  continuance  for  the  term,  yet  in  a  case 
like  the  present,  where  the  amendment  has  been  filed  in  such  manner 
as  not  to  operate  a  surprise  to  the  opposite  party,  and  there  is  no  ob- 
jection to  its  filing,  it  is  improper  for  the  court  of  its  own  motion  to 
strike  the  sanae  from  the  files  merely  because  the  replication  of  the 
opposite  party  operates  as  a  surprise  and  continuance  of  the  case.  See 
Hobbs  V.  First  Nat.  Bank,  15  Texas  Civ.  App.,  398,  and  authorities 
there  cited.  Por  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  triaL 

Appellants  insist  that  the  instrument  purporting  to  be  a  mechanic's 
lien  in  favor  of  appellees  was  improperly  admitted  in  evidence,  because 
the  same  shows  a  balance  due  on  account,  and  also  shows  payment  of  a 
sum  in  excess  of  the  price  mentioned  in  the  original  contract.  But  this 
objection  is  clearly  without  merit,  since  the  lien  exists  as  a  security  for 
"extras"  supplied  under  the  terms  of  the  contract,  even  after  full  pay- 
ment of  the  original  contract  price  independent  of  such  "extras." 

Xo  other  question  is  presented  that  could  arise  upon  another  trial, 
and  the  other  assignments  are  therefore  overruled  without  discussion. 

Reversed  and  remanded. 


Texas  and  Pacific  Railway  Company  v.  D.  H.  Lynch. 

Decided  May  5.  1000. 

Brover'B  Pais — Article  SSla,  Kev.  Stats.,  1895,  Constmed. 

A  railroad  company  contracted  with  plaintiflf  in  the  usual  form  to  trans- 
port one  carload  of  horses  and  the  person  in  charge  thereof  from  S.,  a  station 
upon  its  line  to  its  terminus,  the  same  being  a  junction  point  with  the  defendant 
company;  the  horses  were  consigned  to  the  plaintiff  at  T.,  a  station  upon  de- 
fendant's road;  the  agent  at  S.  issued  a  through  waybill,  showing  the  shipment 
to  be  from  8.  to  T.  via  defendant's  road;  the  shipping  contract  entitled  the 
penon  accompanying  the  stock  to  return  transportation  to  8.  Evidence  con- 
sidered, and  held  sufficient  to  show  that  the  defendant  company,  under  the 
operation  of  art.  331a,  Kev.  Stats,  of  1895,  acted  upon,  ratified  and  made  its 
own  for  all  purposes  the  contract  made  by  the  initial  carrier,  and  the  person 
in  ebaige  of  said  horses  was  entitled  to  return  passage  over  defendant's  road. 
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Appeal  from  the  District  Court  of  Wichita  County.     Tried  below 
before  Hon.  A.  H.  Carrigan. 

If.  L.  Hall  and  Spooni,  Thompson  &  Barwiie,  for  appellant 

Montgomery  &  Hughes,  for  appellee. 

CONNER,  Chief  Justice. — For  the  third  time  this  case  appears 
before  us  on  appeal  from  judgments  in  favor  of  appellee  upon  his  claim 
for  damages  because  of  the  ejection  of  his  person  from  a  passenger 
train  near  Texarkana,  Texas.  See  7  Texas  Ct.  Rep.,  27,  and  13  Texas 
Ct.  Rep.,  229.  So  far  as  it  is  deemed  necessary  to  here  state,  the 
facts  show  that  on  December  11,  1901,  the  Fort  Worth  and  Denver  City 
Railway  Company,  in  the  usual  form  of  live  stock  shipping  agreements, 
contracted  with  appellee  to  transport  one  carload  of  horses  and  the  person 
in  charge  thereof  from  Seymour,  Texas,  to  Fort  Worth,  Texas.  The 
horses,  on  the  face  of  the  contract,  were  consigned  to  appellee  at  Tex- 
arkana. The  agent  at  the  same  time  issued  what  is  termed  a  through 
waybill  showing  the  shipment  to  be  "from  Seymour,  Texas,  to  Tex- 
arkana, Texas,  via  Fort  Worth  T.  &  P."  The  contract  also  entitled  the 
person  accompanying  the  stock  to  transportation  in  returning  to  the 
initial  point  of  shipment  upon  presentation  of  "return  transportation 
request  issued  with  the  contract."  Appellee  accompanied  his  horses  and 
upon  arrival  in  Fort  Worth  they  were  unloaded  and  fed  in  the  yards 
of  the  appellant  company,  which  afterwards  reloaded  and  transported 
them,  together  with  appellee,  to  Texarkana.  No  new  contract  was  exe- 
cuted at  Fort  Worth  and  appellee  testified  that  no  request  therefor 
was  made.  Appellee  further  testified  that  one  of  appellant^s  agents  at 
Fort  Worth  notified  him  of  the  hour  when  the  shipment  from  that  point 
would  begin,  and  that  when  called  upon,  while  in  the  yards  at  Fort 
^  Worth,  by  the  conductor  of  the  train  to  produce  his  shipping  contract, 
the  one  issued  at  Seymour  was  exhibited  by  appellee,  to  which  the  con- 
ductor replied  that  it  was  all  right,  and  he  and  his  horses  were  thereupon 
and  thereafter  transported  without  objection.  The  evidence  further 
shows  that  the  through  freight  charges  from  Seymour  to  Texarkana, 
together  with  the  charge  for  feeding  at  Fort  Worth  were  paid  by  appellee 
to  appellant's  agent  at  Texarkana,  As  on  former  trials,  it  was  further 
shown  that  when  ready  to  return  appellee  preisented  himself  to  appel- 
lant's agent  at  Texarkana,  with  whom  he  was  personally  acquainted,  and 
inquired  ''Where  is  the  man  that  fixes  up  my  contract?";  that  he  was 
referred  to  a  young  man  sitting  at  a  desk,  to  whom  the  contract  under 
consideration  was  handed,  accompanied  by  appellee's  statement  that  ho 
"wanted"  him  "to  fix  this  contract  up  to  get  back  to  Port  Worth ;"  that 
this  young  man  examined,  stamped  and  returned  the  contract,  stating 
that  it  was  "all  right ;"  that  such  evidence  of  appellee's  right  to  ride  was 
not  recognized  by  the  conductor  of  the  returning  train  and  appellee 
was  ejected  under  circumstances  substantially  as  stated  in  our  former 
opinion.  On  the  last  trial,  however,  it  was  further  shown  that  appellee 
on  several  former  occasions  had  been  permitted  to  return  over  appellant's 
line  from  Texarkana  to  Fort  Worth,  on  presentation  of  the  same  kind 
of  contract  as  the  one  in  question,  after  being  stamped  as  had  been 
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done  in  this  instance,  although  such  seems  not  to  have  been  in  accord 
with  the  general  rule  adopted  by  the  appellant  company. 

Numerous  assignments  of  error  are  now  urged,*  but  we  think  most, 
if  not  all  material  questions  thereby  presented  have  been  decided  by  us 
on  former  appeals  adversely  to  appellant's  contentions,  and  that  there- 
fore we  can  dispose  of  the  present  appeal  very  briefly  and  in  general 
terms.  We  conclude  that  the  evidence  is  sufficient  to  establish  the 
alleged  fact  that  appellant,  under  the  operation  of  Revised  Statutes, 
article  331a,  acted  upon,  ratified,  and  made  its  own  for  all  purposes  of 
the  shipment,  the  original  contract  made  by  the  Fort  Worth  and  Denver 
City  Railway  Company  at  Seymour.  See  Texas  &  P.  Rv.  Co.  v.  Ijvnch, 
7  Texas  Ct.  Rep.,  29 ;  Texas  &  P.  Ry.  Co.  v.  Randle,  44  S.  W.  Rep., 
603;  Delaware,  L.  &  W.  Ry.  Co.  v.  Ashley,  67  Fed.  Rep.,  212.  If  so, 
appellant  became  thereby  obligated  to  return  appellee  from  Texarkana 
to  Fort  Worth  upon  compliance  with  such  reasonable  regulations  as 
related  to  that  subject.  This  too,  irrespective  of  the  contractural  obli- 
gation, became  the  duty  of  appellant  by  virtue  of  section  3  of  Com- 
modity Tariff  No.  8-A  of  the  Railroad  Commission  of  Texas,  shown  in 
evidence,  to  the  effect  that  in  shipments  of  live  stock  between  points  in 
this  State,  one  man  in  charge  of  a  single  car  of  horses  should  be  passed 
each  way. 

The  contention  pressed  upon  us  with  greatest  insistence,  however,  is 
to  the  effect  that  the  evidence  of  appellee's  right  to  return — the  stamped 
Fort  Worth  &  Denver  City  contract — was  not  such  as  was  required  either 
by  the  contract  or  by  the  regulations  of  the  appellant  company,  and  that 
therefore  appellant's  conductor  was  authorized  to  eject  appellee.  The 
regulation  of  the  Fort  Worth  and  Denver  required  appellee  to  present 
to  its  agent  at  Fort  Worth  the  request  for  return  transportation  at- 
tached to  the  contract.  It  is  evident  that  this  was  inapplicable  to  re- 
quest for  return  transportation  at  Texarkana  and  could  hardly  have 
been  in  contemplation  on  appellant's  part  in  continuing  the  shipment  as 
it  did  from  -Fort  Worth.  The  regulation  of  the  appellant  company  ap- 
plicable to  live  stock  shipments  made  by  virtue  of  its  own  contracts  was 
for  the  person  who  accompanied  the  stock  to  present  the  contract  to  the 
agent  at  destination,  who  was  directed  to  require  the  shipper  to  sign 
the  '^drover's  pass"  endorsed  upon  the  back  of  the  contract  as  a  means 
of  enabling  conductors  to  whom  it  should  be  presented  to  identify  the 
shipper.  These  regulations  also  seem  inapplicable  to  this  case,  for  here 
the  shipment  from  Fort  Worth  was  made  without  requiring  the  execu- 
tion of  one  of  appellant's  contracts.  If  appellant  had  formulated  or 
promulgated  a  rule  that  strictly  applies  to  shipments  of  the  character 
in  question,  it  is  not  noted  in  its  brief,  or  if  so,  we  have  overlooked  it. 
Appellee  testified,  as  before  stated,  that  on  several  former  occasions  he 
had  made  shipments  as  in  this  instance,  and  that  his  Fort  Worth  and 
Denver  City  contract,  stamped  by  appellant's  agent  at  Texarkana  as  in 
the  case  before  us,  had  been  acted  upon  and  recognized  by  appellant's 
conductors  as  entitling  appellee  to  return  passage  to  Fort  Worth.  This 
evidence  may  be  said  to  tend  to  show  the  customary  manner  of  furnish- 
ing shippers  evidence  of  right  to  return  passage  recognized  or  adopted 
by  appellant's  agent  at  Texarkana  in  shipments  made  under  contracts 
of  other  lines  of  railway;  but  whetber  so  or  not,  appellee  testified  that 


124  Texas  Civil  Appeals  Beports,  Vol.  43.  [May, 

he  was  without  knowledge  that  other  evidence  of  right  was  required. 
It  is  evident  that  appellants  terminal  agent  was  clothed  with  at  least 
the  apparent  authority  to  require  of  appellee  the  performance  of  such 
acts  as  necessary  to  entitle  him  to  return  passage  and  to  furnish  ap- 
pellee with  the  proper  evidence  of  his  right  to  such  return.  Appellee's 
identity  was  known  to  appellant's  agent  at  Texarkana  and  his  evidence 
shows  that  he  in  good  faith  presented  to  the  conductor  who  ejected  him 
the  evidence  of  his  right  as  a  passenger  that  had  been  furnished  for 
that  purpose  by  the  agent.  Such  conductor  for  aught  that  appears, 
could  easily  have  ascertained  the  fact  of  appellee's  identity — ^the  end 
and  aim  of  the  regulations  so  greatly  emphasized — and,  as  held  by  us 
on  former  appeals,  in  the  absence  of  a  different  regulation  to  appellee 
that  applied  to  this  character  of  shipment,  we  think  he  was  lawfully 
upon  appellant's  train,  and  that  his  ejection  was  wrongful,  notwithstand- 
ing the  fact  that  appellant's  conductor  may  have  been  acting  in  good 
faith  in  the  discharge  of  appellant's  regulations  governing  his  action. 
See  Ft.  Worth  &  R.  G.  Sy.  Co.  v.  Jones,  85  S.  W.  Rep.,  38,  and  authori- 
ties  therein  cited. 

We  conclude  that  the  evidence  supports  the  material  allegations  of 
appellee's  petition;  that  all  assignments  of  error  should  be  overruled 
and  the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  R.  Webb  v.  Jacob  Lyerla,  Jr. 

Decided  May  5,  1906. 

1. — ^Limitation — Ten  Years — Claim  of  Bight. 

The  actual  possession  of  a  small  part  of  a  large  tract  of  land  without 
claim  of  right  to  the  entire  tract  will  not  support  the  plea  of  ten  years'  limi- 
tation as  to  the  entire  tract. 

2. — Same — Rendition  for  Taxes — ^Evidence. 

An  inventory  of  property  rendered  for  taxation  during  the  period  of  limi- 
tation not  containing  the  land  claimed  is  admissible  in  evidence  as  a  cir- 
cumstance tending  to  show  that  the  party  pleading  tho  statute  did  not  claim 
the  land  at  that  time. 

3. — Same — Same. 

Although  a  rendition  of  property  for  taxation  is  in  the  handwriting  of 
the  tax  assessor  and  not  of  the  party  rendering  the  property,  still  when  it  comes 
from  the  custody  of  such  assessor  the  presumption  of  regularity  of  official  con- 
duct makes  it  competent  evidence. 

Appeal  from  the   District  Court  of  Eastland  County.     Tried  below 
before  Hon.  J.  H.   Calhoun. 

D,  G.  Hunt  and  Earl  Conner,  for  appellant. 

J.  /?.  Stuhblefield  and  Cobbs  cC-  Hildebrand,  for  appellee. 

SPEER,  Associate  Justice. — This  suit  was  originally  brought  by 
Jacob  Lyerla,  Jr.,  against  J.  B.  Webb  and  the  heirs  of  A.  Warner  to 
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recover  the  southwest  one-fourth  of  section  number  41,  block  number  2. 
H.  &  T.  C.  Railway  Company  survey  in  Eastland  County.  Those  of 
the  defendants  who  answered  pleaded  the  general  issue,  not  guilty,  and 
specially  the  statute  of  ten  years  limitations,  and  other  special  pleadings 
not  necessaiy  to  mention.  The  defendant  Webb  filed  a  disclaimer  as  to 
the  north  eighty  acres  of  the  lands  sued  for.  The  trial  resulted  in  a 
verdict  for  the  plaintiifs  for  all  the  land  except  six  and  one-half  acres, 
which  the  jury  gave  to  the  defendant  Webb,  evidently  upon  his  plea  of 
limitations.    The  defendant  Webb  has  appealed. 

It  is  first  complained  that  the  trial  court  erred  in  instructing  the 
jury  that  the  deeds  and  other  muniments  of  title  introduced  in  evidence 
by  the  appellee  were  sufficient  to  show  title  to  the  land  in  controversy  in 
him,  and  that  he  was  therefore  entitled  to  recover,  unless  defeated  by 
appellant's  plea  of  ten  years  limitation.  But  in  what  respect  the  muni- 
ments of  appellee's  title  are  defective,  appellant  has  failed  to  inform 
us,  and  our  examination  of  the  numerous  papers  constituting  his  title 
leads  us  to  the  conclusion  that  he  has  shown  a  complete  chain  of  con- 
flecutive  transfers  from  the  sovereignty  of  the  soil  down  to  himself, 
which,  of  course,  was  sufficient  to  authorize  the  charge  complained  of. 

It  is  next  insisted  that  the  court  erred  in  instructing  the  jury  that 
if  A.  Warner,  under  whom  appellant  claims,  "did  enclose  a  small  por- 
tion of  the  said  eighty  acres  of  land  and  did  adversely,  under  claim  of 
right,  assert  possession  of  all.  of  said  eighty  acres  of  land,  did  peaceably 
hold,  occupy  and  use  all  of  said  eighty  acres  of  land,  adversely,  and 
with  his  wife  and  children  did  hold  such  peaceable  and  adverse  posses- 
sion of  the  same  for  a  period  of  ten  consecutive  years  next  before  the 
institution  of  this  suit,  whether  it  was  all  enclosed  with  a  fence  or  not, 
Tou  will  find  for  the  defendant,"  and  in  refusing  to  instruct  them 
instead,  "that  if  you  find  from  the  preponderance  of  the  evidence  that 
the  defendant  J.  B.  Webb  and  those  under  whom  he  claims,  as  else- 
where herein  instructed  in  the  main  charge,  have  had  and  held  adverse 
and  peaceable  possession,  claiming  and  holding  openly  and  adversely  to 
the  plaintiff  herein  a  few  acres  of  the  land  in  controversy,  using  and 
enjoying  the  same  in  the  manner  aforesaid,  and  if  you  find  from  a 
preponderance  of  the  testimony  that  said  few  acres,  if  any,  were  under 
fence  of  the  said  Webb  and  those  under  whom  he  claims,  and  if  you 
find  that  said  few  acres,  if  any,  were  so  held  and  fenced  for  a  period  of 
more  than  ten  years  next  before  the  filing  of  this  suit,  to  wit,  February 
5,  1904,  then  and  in  that  event  you  are  instructed  that  the  defendant 
Webb  vould  be  entitled  to  recover  the  entire  eighty  acres  of  land  in 
controversy." 

It  will  be  seen  at  a  glance  that  the  theory  of  appellant  is  that  if  he 

bad  shown  himself  entitled  to  recover  the  few  acres  enclosed,  by  reason 

of  the  statute  of  limitation  of  ten  years,  article  3344,  Sayles'  Civil 

Statutes,  requires  his  possession  to  be  construed  so  as  to  embrace  all  the 

land  in  controversy,  the  same  not  exceeding  one  hundred  and  sixty 

acres;  while  on  the  other  hand,  the  court's  charge  contemplates  that 

the  peaceable  and  adverse  possession  must  itself  extend  to  the  entire 

piehty  acres  of  land,  even  though  it  was  not  all  actually  enclosed  with  a 

len:^*. 

This  latter  view  we  think  to  be  a  correct  interpretation  of  our  statute 
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of  ten  years  limitations.  While  it  is  not  required  that  all  the  land  in  the 
peaceable  and  adverse  possession  of  one  who  seeks  to  prescribe  under  the 
statute  should  be  actually  enclosed  or  improved,  yet  there  must  be  peace- 
ablfe  and  adverse  possession  thereof,  which  necessarily  postulates  a  claim 
to  all  of  it,  as  declared  by  the  court  in  his  charge.  In  other  words,  it 
was  never  contemplated  that  article  3344,  declaring  that  the  peaceable 
and  adverse  possession  of  a  defendant  shall  be  construed  to  embrace 
not  more  than  one  hundred  and  sixty  acres,  including  the  improvements 
or  the  number  of  acres  actually  enclosed,  should  confer  rights  on  such 
defendant  where  none  were  otherwise  claimed.  See  Titel  v.  Garland, 
87  S.  W.  Bep.,  1152;  Bracken  v.  Jones,  63  Texas,  184.  The  case  last 
cited  is  peculiarly  apt  in  the  present  instance,  since  it  appears  from  the 
evidence  that  Warner's  house  and  principal  improvements  were  situated 
on  the  northwest  quarter  section  of  .the  block  immediately  south  of  the 
block  in  which  was  situated  the  land  in  controversy,  and  that  his  en- 
closure extended  over  onto  this  land  so  as  to  enclose  with  his  own  farm 
the  small  amount  of  land  recovered  by  appellant  in  this  case.  It  seems 
to  be  a  case,  therefore,  of  a  mistake  as  to  the  boundary  line,  or  mere 
encroachment  upon  the  land  of  his  neighbor,  and  not  such  possession 
of  a  part  of  the  land  in  controversy  as  to  evidence  an  intention  to  claim 
the  whole. 

The  evidence  is  conflicting  as  to  just  what  was  said  by  the  juror 
Carmichael  prior  to  his  selection  as  a  juror,  and  while  in  the  jury  box, 
and  we  are  therefore  not  prepared  to  hold  that  the  trial  court  abused 
his  discretion  in  refusing  to  grant  a  new  trial  because  of  the  alleged 
misconduct  of  this  juror.  We  are  rather  inclined  to  the  view  that  the 
court  ruled  right,  since  the  most  that  can  be  said  of  appellant's  state- 
ment supporting  this  assignment  is  that  it  shows  that  the  juror  ex- 
pressed a  hearty  disapproval  of  one's  holding  land  by  the  plea  of  limita- 
tion. 

There  was  no  error  in  permitting  the  appellee  to  introduce  in  evidence 
the  inventory  of  property  rendered  by  A.  Warner  to  the  tax  assessor 
of  Eastland  County  for  the  years  1897  and  1898.  These  years  consti- 
tuted a  part  of  the  ten  necessary  to  complete  appellant's  prescription, 
and  while  under  the  statute  it  is  not  required  that  Warner  should  have 
paid  the  taxes  for  those  years,  yet  that  he  did  not  render  the  lands  for 
taxes  as  his  own  is  a  circumstance  for  the  jury's  consideration,  indicat- 
ing in  a  greater  or  less  degree  that  he  did  not  claim  them.  The  principal 
objection  to  the  testimony  was  that  the  renditions  were  not  shown  to  be 
those  of  Warner.  But  the  evidence  shows  that  these  renditions  were  in 
the  handwriting  of  the  tax  assessor,  and  that  they  came  from  the  proper 
source,  and  article  5098,  Sayles'  Civil  Statutes,  directs  that  the  assessor 
of  taxes  shall  require  each  person  rendering  a  list  of  taxable  property 
for  taxation  to  subscribe  to  an  oath  or  affirmation  attached  to  the  in- 
ventory, and  the  presumption  of  regularity  of  official  conduct  making 
at  least  a  prima  facie  case  that  the  purported  renditions  of  Warner 
were  his,  there  was  sufficient  predicate  laid  for  the  introduction  of  such 
testimony. 

All  assignments  of  error  are  overruled  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


1906.1  St.  L.  S.  W.  Ry.  Co.  of  Texas  v.  Earl.  127 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Jeff  Earl. 

Decided  Maj  6,  1006. 

1.— CcnuLty  Court — ^Amount — Jnrisdlotlon. 

Plaintiff  sued  for  the  value  of  jennets  killed  by  the  engine  and  cars  of 
defendant.  The  value  was  alleged  to  be  $1,000.  The  suit  was  for  this  amount 
with  interest  from  date  of  loss.    Held,  the  County  Court  had  jurisdiction. 


If  the  suit  had  been  one  for  damages  caused  by  n^ligence  proximately 
resulting  in  the  injury  complained  of,  where  interest  could  be  properly  allowed 
as  damages  merely,  the  County  Court  would  not  have  had  jurisdiction.  But 
htving  been  brought  under  art.  4628,  Rev.  Stats.,  the  recovery  would  be  lim- 
ited to  the  value  of  the  stock  killed,  without  interest  tmtil  after  judgment,  and 
the  prayer  for  interest  should  be  treated  as  surplusage. 

Error  from  the  Countv  Court  of  Tarrant  County.    Tried  below  before 
Hon.  R.  T.  Milam. 

Spoonts  <£  Thompson  and  Marshall  Spoonis,  for  plaintiflF  in  error. — 
The  jurisdiction  of  the  County  Court  is  limited  to  $1,000  exclusive 
of  interest  and  costs^  and  in  suits  for  unliquidated  damages  where 
plaintiff  prays  for  interest,  the  interest  is  only  recoverable  as  part  of  the 
damages  and  goes  to  the  amount  in  controversy.  Therefore,  where  the 
prayer  in  a  suit  for  unliquidated  damages  is  for  $1,000  and  interest 
from  date  of  injury,  the  amount  in  controversy  is  beyond  the  jurisdiction 
of  the  County  Court,  and  the  court  is  powerless  to  take  jurisdiction  of 
the  cause  or  to  render  any  judgment  therein.  Ft.  Worth  &  D.  C.  v. 
Everett,  decided  by  this  court  January  28,  1905  (not  reported)  ;  Baker 
V.  Smelzer,  88  Texas,  26;  Schulz  v.  Tessman,  92  Texas;  490;  Heiden- 
heimer  v.  Ellis,  67  Texas,  426;  San  Antonio  &  A.  P.  Ry.  v.  Bamett. 
66  S.  W.  Rep.,  476. 

C,  C.  Cummings,  for  defendant  in  error. 

CONNER,  Chief  Justice. — Plaintiff  in  error  presents  the  single 
question  of  whether  the  court  below  had  jurisdiction  to  try  the  case  and 
render  the  adverse  judgment  from  which  this  writ  of  error  has  been 
sued  out.     We  think  the  question  must  be  resolved  in  favor  of  the  de- 
fendant in  error.     In  the  amended  petition  upon  which  the  case  was 
tried  it  was  alleged  that  certain  jennets  owned  by  defendant  in  error 
were  killed  by  the  engine  and  cars  of  plaintiff  in  error  on  an  unenclosed 
part  of  its  right  of  way.     The  value  of  the  jennets  killed,  as  alleged, 
aggregated  the  sum  of  one  thousand  dollars,  for  the  recovery  of  which, 
together  with  interest  thereon  at  the  rate  of  6  percent  per  annum  from 
the  date  of  loss,  defendant  in  error  prayed.     The  loss  was  alleged  to 
have  occurred  on  the  15th  day  of  October,  1903,  and  the  suit  was  filed 
on  the  29th  day  of  February,  1904.    Had  the  suit  been  one  for  damages 
because  of  negligence  proximately  resulting  in  the  injuries  complained 
al  and  where  interest  could  be  properly  allowed  as  damages  merely,  it 
«em8  clear  under  the  decisions  that  the  court  in  that  event  would  have 
Vseea  without  jurisdiction.    See  Baker  v.  Smelzer,  88  Texas,  26;  Schulz 
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V.  Tessman,  92  Texas,  490',  and  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Everett, 
decided  in  an  unpublished  opinion  by  this  court  January  28,  1905. 

It  is  to  be  observed,  however,  that  the  cause  of  action  as  made  by 
the  amended  petition  arose  under  article  4528  of  our  Sevised  Statutes, 
which  renders  every  railroad  company  liable  to  the  owner  for  the  value 
of  all  stock  killed  or  injured  by  the  locomotives  and  cars  of  such  rail- 
road company  in  running  over  their  respective  railways,  irrespective 
of  the  question  of  negligence.  See  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Downey,  28  S.  W.  Rep.,  109.  And  in  such  cases  the  recovery  is  limited 
to  the  value  of  the  stock  killed,  interest  not  being  recoverable  until 
after  judgment.  See  St.  Louis  S.  W.  Ry.  Co.  v.  Chambliss,  53  S.  W. 
Rep.,  343;  Railway  Co.  v.  Greathouse,  82  Texas,  105.  The  prayer  of 
defendant  in  error  for  interest,  therefore,  should  be  disregarded  and 
treated  as  surplusage.  See  Smith  v.  Wilson,  91  Texas,  504;  Conner  v. 
Sewell,  90  Texas,  275.  It  follows  that  the  limit  of  defendant's  right  of 
recovery,  as  tested  by  his  petition,  was  the  sum  of  one  thousand  dollars, 
and  of  this  amount  it  is  conceded  the  court  had  jurisdiction  and  we 
conclude,  hence,  that  the  judgment  below  must  be  affirmed. 

Afftrmed. 


C.  W.  Johnson  v.  Charles  Short  et  al. 

Decided  May  5,  1906. 

1. — ^Executor — Dlitribntion  of  Estate— Authority. 

In  the  absence  of  authority  conferred  by  the  will  an  independent  executor 
is  without  authority  to  partition  the  estate  among  the  devisees. 

2. — ^Interest  of  Sevliee — ^Attachment  Lien — Partition. 

The  plaintiff  claimed  the  land  in  controversy  under  and  by  virtue  of  an 
attachment  lien  duly  foreclosed  upon  the  interest  of  the  defendant  in  said  land 
as  one  of  several  devisees.  Before  the  will  was  probated  and  before  the  at- 
tachment was  levied  the  defendant,  by  agreement  with  the  executor,  the  other 
devisees  not  being  parties  thereto  or  consenting  thereto,  received  from  the 
executor  certain  personal  property  at  a  stipulated  valuation,  agreeing  that  the 
same  should  be  applied  on  hia,  defendant's,  part  of  the  estate.  Held,  that  the 
agreement  between  the  defendant  and  the  executor  was  not  a  valid  partition 
of  the  lands  of  the  estate,  and  did  not  prove  that  the  defendant  had  no  other 
or  further  interest  in  the  estate. 

3. — Sale  of  Land — ^Independent  Executor — ^Power. 

Where  the  will  gave  an  independent  execntor  no  express  power  to  sell  land 
of  the  estate,  and  it  is  not  claimed  that  the  sale  was  made  for  the  purpose  of 
paying  debts  of  the  estate,  the  court  did  not  err  in  refusing  to  consider  an 
attempted  sale  of  land  by  the  executor. 

Appeal  from  the  District  Court  of  Young  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

C.  W.  Johnson,  in  propria  persona. — ^The  court  erred  in  admitting 
in  evidence,  over  the  several  objections  of  appellant,  the  p^rol  testimony 
of  R.  F.  Short  and  J.  T.  Rickman,  and  Charles  Short,  one  of  the  de- 
fendants, in  connection  with  certain  receipts.  The  purpose  of  the  testi- 
mony was  to  show  a  parol  contract  between  the  executors  of  the  estate 
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of  J.  C.  Short,  deceased,  and  Charles  Short,  bv  which  the  latter  took 
certain  tools  and  material,  and  the  other  heirs  the  real  estate.  Sayles' 
Civil  Stats.,  art.  2543,  subd.  4;  Sayles'  Civil  Stats.,  art.  624;  Sullivan 
?.  O'Xeal,  66  Texas,  434;  Devlin  on  Deeds,  vol.  1,  sec.  157. 

The  pretended  parol  partition  of  the  J.  C.  Short  estate  was  and  is 
void,  and  ineifeetual  to  put  the  interest  of  appellee,  Charles  Short,  out 
of  reach  of  his  creditors,  because  the  same  was  made  by  the  executors 
and  not  by  the  heirs,  who  were  not  parties  to  the  transaction.  Savles' 
Stat.,  art.  3607;  Buffalo  Bavou  Ship  Channel  Co.  v.  Bruly,  45  Texas, 
6;  Newland  v.  Holland,  45  Texas,  592. 

If  in  fact  there  was  a  parol  partition  between  the  executors  and 
appellee.  Short,  the  same  was  secret  and  unknown  to  the  attaching 
creditors  at  the  time  of  the  service  of  attachment  writ,  and  is  ineffectual 
against  the  judicial  sale  and  deed  in  pursuance  thereof.  Allday  v. 
Whitaker,  66  Texas,  670. 

On  the  death  of  J.  C.  Short  the  legal  title  of  his  estate  vested  in  his 
devisees,  and  the  undivided  interest  of  appellee,  Charles  Short,  was 
subject  to  attachment  and  sale  under  judicial  proceedings.  Brown  v. 
Benfro,  63  Texas,  603;  Aycock  v.  Kimbrough,  61  Texas,  545;  Bell  v. 
Bead,  23  Texas  Civ.  App.,'  96;  Roberts  v.  Connellee,  71  Texas,  16;  11 
Am.  &  Eng-  Ency.  Law,  2  ed.,  634-5-h  and  i. 

B.  P.  Arnold,  for  appellees. — ^V^Tiile  the  appellee  Chas.  Short  could 
not  by  parol  divest  himself  of  a  legal  title  to  his  interest  in  the  real 
estate  taken  by  him  under  his  father's  will,  yet  by  parol  agreement 
he  could  vest  in  his  codevisees  under  the  will  an  equitable  title  to  such 
real  estate  that  would  be  superior  to  a  legal  title,  and  such  equitable  title 
having  been  especially  pleaded  the  evidence  complained  of  was  properly 
admitted.  Aycock  v.  Kimbrough,  71  Texas,  330:  Whitaker  v.  Alldav, 
71  Texas,  623;  Todd  v.  Willis,  66  Texas,  714;  Eoy  v.  Whitaker,  92 
Texas,  356. 

The  court  did  not  err  in  permitting  the  deeds  from  the  executors  to 
6.  W.  Black  and  Dr.  Price  to  be  read  in  evidence.  On  the  death  of 
J.  C.  Short  the  title  to  his  estate  did  not  vest  in  the  devisee  under  the 
will  but  passed  to  his  executors  for  administration  purposes,  and  the 
interest  of  Chas.  Short  could  not  have  been  subject  to  execution  or 
attachment  until  the  final  partition  of  the  estate,  or  until  his  interest 
therein  had  been  segregated  from  the  body  of  the  estate.  McDonald  v. 
Hamblen,  78  Texas,  633;  Howard  v.  Johnson,  69  Texas,  655;  Roy  v. 
Whitaker,  92  Texas,  355;  Todd  v.  Willis,  66  Texas,  705. 

CONNER,  Chief  Justice. — This  suit  was  brought  in  the  ordinary 
form  of  trespass  to  try  title  to  recover  an  undivided  one-tenth  interest 
in  lot  three,  block  two,  and  in  lot  six,  block  four,  and  in  lot  one  and 
the  sonth  one-half  of  lot  two,  block  twenty-two,  in  the  city  of  Graham, 
Young  County.  Appellant  claimed  by  virtue  of  an  execution  sale  based 
upon  a  judgment  of  the  Justice's  Court  against  Charles  Short  fore- 
ek^iBg  an  attachment  lien.  The  interest  stated  was  that  taken  by 
appellee  Charles  Short  under  the  will  of  J.  C.  Short,  and  the  principal 
dietenae  on  the  trial  below  was  to  the  effect  that  prior  to  the  levy  of  the 
Vol.  XLIII.  Civil— 9. 
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writ  of  attachment  Charles  Short  had  made  a  parol  partition  with  the 
executors  of  the  will  of  J.  C.  Short,  by  which  Charles  Short  received 
certain  personal  property  of  the  value  of  $152.60  as  the  full  share  or 
interest  to  which  he  was  entitled  under  the  will. 

It  is  undisputed  that  appellee  Charles  Short  is  one  of  ten  children  of 
J.  C.  Short,  who  died  testate  in  November,  1904;  that  the  will  of  J.' 
C.  Short  was  probated  at  the  January  term,  1905,  the  inventory  and 
appraisement  being  made,  returned  and  approved  January  21,  1905. 
By  the  terms  of  the  will  all  of  the  property  of  J.  C.  Short  (after  that 
devised  to  his  wife  and  not  involved  in  this  suit)  was  to  be  divided 
equally  among  his  children.  The  fourth  and  last  clause  of  the  will  is 
as  follows,  viz.:  'T  constitute  and  appoint  my  son  R.  P.  Short  and 
my  son-in-law  Jesse  Rickman  as  executors  of  my  will  and  request  that 
no  bond  or  other  security  be  required  of  them,  and  that  neither  the 
County  Court  nor  other  courts  of  this  State  take  any  further  action 
over  my  estate  than  the  probation  of  this  will  and  the  return  and 
approval  of  an  inventory  of  my  property."  It  is  agreed  that  all  of  the 
powers  of  the  executors  named  are  set  out  in  section  4  of  the  will,  above 
quoted,  and  that  said  executors  duly  qualified.  Over  the  objection  of 
appellant  appellees  were  permitted  to  prove  by  R.  P.  Short,  J.  T. 
Rickman  and  Charles  Short  that  on  January  11,  1905,  they  had  agreed 
orally  among  themselves  to  the  effect  that  said  Charles  Short  should 
take  certain  tools,  and  materials,  implements,  etc.,  of  the  agreed  value 
of  $152.60,  as  the  share  of  his  father's  estate  coming  to  him  by  virtue 
of  the  will,  and  in  this  connection  appellees  oifered  two  receipts,  one 
dated  January  11,  1905,  as  follows:  *Tleceived  of  R.  P.  Short  and  J. 
T.  Rickman,  executors  of  the  estate  of  J.  C.  Short,  tools  and  materials, 
stove,  etc.,  as  invoiced  on  page  150,  to  amount  of  $144.80  to  apply  on 
my  part  of  my  father's  estate,  this  being  the  price  agreed  on  by  me  and 
the  executors.  (Signed)  Charles  Short.*'  The  other  receipt  was  dated 
January  30,  1905,  after  said  attachment  had  been  levied  and  was  sub- 
stantially in  the  same  form  as  the  one  above  quoted,  for  $7.80  "to  apply 
on  my  part  of  my  father's  estate."  Upon  the  foregoing  testimony  the 
cpurt  gave  judgment  for  appellees,  and  hence  this  appeal. 

The  rule  that  tenants  in  common  may  make  parol  partition  of  lands 
is  a  familiar  one,  but  we  find  no  authority  that  in  our  judgment  will 
sustain  appellees'  contention  in  support  of  the  judgment.  It  may  be 
well  doubted  whether  the  executors,  at  all  events  in  the  manner  and  at 
the  time  attempted,  had  power  to  make  partition  or  distribution  of  the 
estate.  N"o  such  power  is  to  be  found  in  the  will  either  expressly  or  by 
necessary  implication,  and  the  author  of  Cyc,  vol.  18,  p.  595,  in  speak- 
ing of  the  authority  of  an  executor  says,  citing  cases,  that  "it  is  no  part 
of  his  duty  to  partition  or  convey  among  heirs  or  devisees  the  real  estate 
of  his  decedent  or  to  pay  legacies  charged  upon  the  land  unless  em- 
powered by  the  will  to  do  so."  So,  too,  our  own  Supreme  Court  in 
McDonough  v.  Cross,  40  Texas,  281,  while  discussing  the  powers  of 
an  independent  executor  under  a  will  similar  in  the  feature  under  con- 
sideration to  the  one  before  us,  uses  the  following  language:  'It  can 
hardly  be  thought  the  executor  is  authorized  by  such  a  will  to  change 
the  devise  of  the  testator  from  an  undivided  part  of  the  estate  into  a 
specific  part  thereof,  selected  and  designated  by  him  at  his  mere  will 
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and  pleasure,  especially  when  he  is  one  of  the  devisees  among  whom  it 
is  to  be  partitioned.  Nor  do  we  see  that  the  settlement  of  the  estate 
requires  that  he  shall  determine  for  the  devisees  whether  they  shall 
accept  the  money  value  of  their  interest  in  the  land  devised,  or  an 
undivided  interest  in  the  land  itself." 

But  if  it  be  conceded  that  the  independent  executors  under  the  will 
of  J.  C.  Short  had  the  power  to  sell  property  devised  by  the  will,  or 
even  possibly,  upon  final  settlement,  to  partition  among  the  devisees 
property  left  after  the  payment  of  debts,  we  can  not  think  the  agree- 
ment of  Charles  Short  with  the  executors  amounts  to  a  legal  partition 
of  the  lands  belonging  to  the  estate  of  J.  C.  Short,  deceased.  None  of 
the  other  beneficiaries  under  the  will  were  parties  to  the  agreement, 
Dor  is  it  pretended  that  they  consented  thereto.  The  record  fails  to 
show  that  at  the  time  any  of  the  debts  of  the  estate,  which  amounted 
to  some  four  or  five  hundred  dollars,  had  been  paid,  or  even  that  the 
will  had  been  probated,  or  any  action  thereunder  taken,  and  the  receipts 
exhibited  as  evidence  of  the  agreement  certainly  give  no  indication  that 
it  was  thereby  intended  that  Charles  Short  should  be  absolutely  and 
forever  deprived  of  any  right  to  claim  or  receive  other  property  under 
the  will,  if  upon  final  settlement  it  should  be  found  that  he  was  entitled 
thereto.  The  property  received  to  the  extent  of  its  value  would  doubt- 
less operate  as  an  advancement,  but  could  not,  we  think,  be  pleaded  by 
the  executors  or  other  heirs  beyond  this  in  estoppel.  The  agreement  in 
onr  judgment  was  at  most  but  provisional.  In  legal  effect  it  merely 
contemplated,  as  indicated  by  the  receipts,  that  upon  final  distribution 
of  the  estate  Charles  Short  should  account  for  the  property  received  by 
him  at  its  agreed  value.  It  certainly  ought  not,  we  think,  be  given  the 
effect  contended  for.  (Munk  v.  Weidner,  29  S.  W.  Rep.,  409  and  cases 
therein  cited.) 

We  find  no  error  in  the  action  of  the  court  in  refusing  to  consider  a 
certain  deed  offered  by  appellees  in  evidence,  executed  by  said  executors 
to  two  of  appellees  not  hereinbefore  named.  The  will  gave  the  executors 
no  express  power  to  sell,  and  it  is  not  pretended  that  the  attempted  sales 
were  made  for  the  purpose  of  paying  debts.  On  the  contrary  the  record 
shows  that  the  debts  of  the  estate  of  J.  C.  Short  amounted  to  some 
five  hundred  dollars,  and  that  a  stock  of  merchandise  owned  by  him  was 
sold  by  the  executors  for  approximately  this  amount,  and  in  the  present 
state  of  the  record  we  will  assume  that  the  proceeds  of  the  sale  of  the 
merchandise  were  applied  in  discharging  the  debt.^  of  J.  C.  Short  as 
directed  in  the  will. 

We  conclude  that  under  the  undisputed  evidence  the  judgment  should 
have  been  for  appellant,  and  it  will  be  reversed  and  here  so  rendered. 

Reversed  and  rendered. 
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Western  Uniox  Telegraph  Company  v.  Foreman  Stubbs. 

Decided  May  5,  1906. 

1. — ^Belay  in  Delivering  Telegram — ^Agency — ^Pleading. 

A  petition  which  alleged  the  sending  of  the  following  telegram:  "Come  tf- 
Foreman  Stubbs.  Come  White  Fish  road:  Case  important.  Rush.  Answer. 
(Signed)  \V.  A.  Stubbs;**  that  the  sickness  of  plaintiff's  wife  was  the  cause 
of  sending  the  message,  and  that  the  sender  was  plaintiff's  brother,  which  facts 
were  made  known  to  defendant  by  the  sender,  was  not  subject  to  demurrer  on 
the  ground  that  it  failed  to  allege  or  show  that  the  sender  was  agent  for  the 
plaintiff. 

2. — Charge — lleasnre  of  Damage. 

A  charge  to  find  for  plaintiff  whatever  damages  may  have  been  "due  him" 
is  not  reversible  error  in  cases  in  which  the  damages  recoverable  are  not  capable 
of  exact  measurement. 

3. — ^Pain — Expert  Testimony. 

An  expert  may  testify  that  certain  conditions  shown  by  the  evidence  would 
produce  pain. 

4. — Snbmission  of  Issue — ^Harmless  Error. 

The  case  being  one  of  negligence  or  nothing,  it  was  error  for  the  court  to 
submit  the  issue  of  a  parol  agreement  modifying  the  written  contract  on  the 
telegraph  blank. 

5. — Amonnt  of  Claim — ^Eelevant  Testimony. 

.  Plaintiff's  suit  being  for  $1 ,000  it  was  error  to  excluded  testimony  offered 
by  defendant  to  show  that  plaintiff  had  claimed  only  $25  before  filing  suit. 

Appeal  from  the  County  Court  of  Donley  County.  Tried  below  be- 
fore Hon.  Q.  P.  Morgan. 

Oeorge  J7.  Fearons  and  Huff,  Barwise  &  Huff,  for  appellant. 

ff.  B.  White,  for  appellee. 

STEPHEN'S,  Associate  Justice. — ^Unreasonable  delay  due  to  negli- 
gence in  delivering  the  following  telegram  was  the  ground  of  recovery 
against  appellant:  "Alanreed,  Texas,  May  22,  1905.  Dr.  T.  W.  Car- 
roll, Clarendon,  Texas.  Come  to  Foreman  Stubbs.  Come  White  Fish 
road;  case  important.  Push.  Answer.  (Signed)  W.  A.  Stubbs.'*  The 
sickness  of  appellee's  wife  caused  him  to  thus  summons  the  doctor, 
which  fact  was  brought  to  the  knowledge  of  appellant  by  the  sender  of 
the  message,  who  was  appellee's  brother.  This  was  sufficient  notice  to 
bring  the  suffering  of  appellee's  wife  within  the  contemplation  of  the 
parties,  and  the  petition  alleging  these  facts  was  therefore  not  subject 
to  demurrer,  as  assigned  by  appellant,  for  failing  to  allege  or  show  that 
appellant  ^*had  any  notice  th«at  W.  A.  Stubbs  was  acting  as  the  agent 
of  Foreman  Stubbs  or  the  wife  of  Foreman  Stubbs."  This  point  is  now 
well  settled  in  Texas. 

The  ninth  paragraph  of  the  court's  charge  was  objectionable,  es- 
pecially the  concluding  portion  of  it,  so  much  so  that  it  probably  wonld 
have  required  the  judgment  to  be  reversed  had  appellee  failed  to  re- 
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cover,  but  we  do  not  see  how  it  could  have  injured  appellant,  and  there- 
fore overrule  the  objections  made  to  it  under  its  third  assignment. 

The  tenth  paragraph  of  the  charge  should  have  done  more  than  merely 
instruct  the  jury  on  the  measure  of  damages  to  find  for  appellee  what- 
ever amount  may  have  been  "due  him,"  but  we  are  inclined  to  the 
opinion  that  this  error  of  omission  would  not  require  the  judgment 
to  be  reversed,  especially  as  damages  in  this  class  of  cases  are  in  their 
nature  incapable  of  exact  measurement.  The  amount  to  be  allowed  is 
such  sura  as  would  afford  reasonable  compensation  for  the  injury  suf- 
fered, as  indicated  in  the  seventh  special  charge  requested  by  appellant 
and  refused  by  the  court.  That  charge  was  properly  refused,  however, 
because  it  excluded  one  item  of  recovery  which  appellee  was  entitled  to 
have  considered  by  the  jury. 

The  testimony  of  Dr.  Carroll,  admitted  over  objection,  to  the  effect 
that  the  conditions  named  by  him  and  shown  by  the  evidence  would 
produce  pain,  was  clearly  competent,  he  being  an  expert. 

We  see  no  serious  objection  to  the  court's  charge  on  contributory  neg- 
ligence.   It  certainly  contains  nothing  to  the  detriment  of  appellant. 

The  court  erred  in  the  seventh  paragraph  of  the  main  charge  in  sub- 
mitting to  the  jury  the  issue  of  a  parol  agreement  modifying  the  written 
contract  printed  on  the  back  of  the  blank  on  which  the  message  was 
written,  and  for  the  same  reason  did  not  err  in  refusing  the  tenth 
special  charge  requested  by  appellant.  The  case  was  one  of  negligence 
or  nothing,  and  the  printed  stipulations  on  the  back  of  the  message 
blank  had  nothing  whatever  to  do  with  the  issue.  We  are  inclined  to 
the  opinion,  however,  that  no  harm  could  have  resulted  to  appellant  from 
the  giving  of  the  said  seventh  paragraph. 

The  court  erred  in  excluding  the  testimony  offered  by  appellant,  tend- 
ing to  show  that  appellee  had  made  a  claim  against  it  for  twenty-five 
dollars  on  account  of  the  delay  in  delivering  the  message  to  Dr.  Carroll, 
this  offer  having  been  made  prior  to  the  institution  of  this  suit,  in  which 
the  amount  of  his  claim  was  placed  at  one  thousand  dollars.  It  has 
several  times  been  held  that  such  testimony  is  admissible  as  an  admission 
against  interest,  subject  to  such  explanation  as  the  witness  may  be  able 
to  make.    This  ruling  we  think  necessitates  the  reversal  of  the  judgment. 

We  are  also  inclined  to  the  opinion  that  the  judgment  would  have  to 
be  reversed  because  of  the  court's  refusal  to  submit  to  the  jury  that 
phase  of  contributory  negligence  embodied  in  the  thirteenth  and  four- 
teenth special  charges  requested  by  appellant,  one  or  the  other  of  which 
we  think  should  have  been  given,  and  preferably  the  thirteenth. 

The  eleventh  paragraph  of  the  charge  is  subject  to  criticism  for  in- 
structing the  jury  to  reconcile,  if  possible,  conflicting  evidence. 

The  remaining  assignments  are  overruled ;  but  for  the  material  errors 
above  noticed  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial 

Reversed  and  remanded. 
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Thomas  B.  Blair  et  al.  v.  W.  L.  Baird  bt  al. 

Decided  May  7,  1906. 

l.-^ontract — BescisBion — ^Klirepresentatlon. 

Where  a  contract  for  sale  of  ranch  property  provided  for  protection  of 
the  purchasers  against  any  existing  liens  on  same  by  depositing  the  obligations 
given  by  them  in  escrow,  to  be  delivered  to  the  vendor  only  on  his  pr^ucing 
releases  of  such  liens,  this  was  the  sole  remedy  of  the  purchasers,  and  they 
could  not  rescind  the  contract  because  of  misrepresentations  by  the  seller  as  to 
the  existence  of  liens. 

2. — ^BTldenee — Res  Inter  Alios. 

A  letter  by  plaintiff  in  the  suit  to  his  own  agent  was  not  admissible  a^inst 
defendant  in  the  absence  of  evidence  to  connect  defendant  with  or  bind  him  by 
such  letter. 

8. — ^Delivery  of  Cattle — ^Tally — Joint  Agent. 

Where,  in  a  sale  of  ranch  property,  cattle  thereon  were  to  be  paid  for  in 
accordance  with  their  tallying  by  one  selected  as  joint  agent  of  the  buyer  and 
seller,  such  tally  was  the  only  delivery  contemplated,  and  mistake  or  fraud  in 
the  tally  by  such  joint  agent  did  not  afford  ground  for  rescinding  the  contract 
unless  participated  in  by  the  opposite  party. 

4. — Sale  of  Cattle — ^Estimated  Jfnmber — ^Frand. 

Where  it  was  sought  to  rescind  a  sale  of  ranch  property  because  of  mis- 
representation of  the  number  of  cattle  thereon,  the  contract  containing  an  esti- 
mate but  providing  for  ascertaining  the  exact  number  by  tally,  if  fraudulent 
misrepresentation  of  the  number  by  the  seller  was  to  be  submitted  as  a  ground 
for  rescission  defendant  was  entitled  to  a  charge  to  find  in  his  favor  if  the 
representations,  though  not  correct,  were  fairly  and  honestly  made. 

5. — Contract — ^Tally  of  Cattle  Sold — Change  in  Method. 

A  change  in  the  method  of  distinguishing  cattle  tallied  in  a  sale  of  ranch 
property  from  that  agreed  on  by  the  purchaser,  in  order  to  be  a  ground  for 
rescinding  the  contract,  must  be  shown  to  have  caused  substantial  injury  to  the 
purchaser. 

6. — ^Bank — ^Deposit — Converiion. 

n4  bank  to  which  the  purchaser  in  a  sale  paid  money  thereon  to  the  credit 
of  the  seller,  did  not,  by  appropriating  it,  with  the  latter's  consent,  to  his  debt 
to  itself,  become  liable  to  the  purchaser  depositing  it,  in  his  suit  to  rescind  the 
contract  and  recover  back  the  money  paid. 

7. — Contract — Delivery — Bate. 

On  a  contract  to  take,  at  a  fixed  price,  all  of  a  certain  stock  of  cattle 
that  should  be  gathered  by  a  named  date,  the  purchaser  was  not  required  to 
take  any  subsequently  gathered. 

8. — ^Written  Initrnment. 

It  is  the  duty  of  the  court  to  construe  a  written  instrument  and  advise 
the  jury  as  to  its  effect. 

9. — ^Frand — ^Mutual  Onilt. 

A  party  who  has  overreached  another  by  fraudulent  representations  can 
not  avoid  rescission  of  the  contract  by  showing  that  his  adversary  attempted 
to  do  even  so  to  him. 

Appeal  from  the  District  Court  of  Milam  County.     Tried  below  be- 
fore Hon.  J.  C.  Scott. 
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Henderson  &  Fowler,  Camp  &  Caidwell,  and  Freeman  &  Morrison , 
for  appellants. — Appellees  did  not  come  into  court  with  clean  hands  and 
were  guilty  of  fraudulent  misrepresentations  as  to  the  value  of  the  land 
sold  to  appellees  and  its  earnings,  and  were  thereby  estopped  from 
claiming  a  rescission  of  the  contract  which  they  had  procured  by  fraud. 
!H  Am.  &  £ng.  £ncy.  of  Law,  624  and  cases  cited,  notes  6  and  1. 

It  was  the  duty  of  the  court  to  construe  the  written  contract  and  to 
charge  as  to  its  legal  effect,  and  it  was  error  to  leave  the  construction 
thereof  to  the  jury.  San  Antonio  v.  Lewis,  9  Texas,  71 ;  Shepherd  v. 
Wliite,  11  Texas,  346;  Cook  v.  Dennis,  61  Texas,  246. 
'  Unless  appellees  were  injured  by  the  representations  complained  of, 
they  could  not  rescind,  and  it  was  fundamental  error  for  the  court  not 
to  have  so  instructed  the  jury.  Bead  v.  Chambers,  45  S.  W.  Bep.,  742 ; 
Moore  V.  Cross,  87  Texas,  561 ;  Calhoun  v.  Quinn,  21  S.  W.  Bep.,  705 ; 
Hopkins  v.  Woldert  Groc.  Co.,  66  S.  W.  Bep.,  63;  Stewart  v.  Wyoming 
Ranch  Co.,  128  U.  S.,  383. 

The  testimony  of  Jones  and  Baird  objected  to  was  inadmissible,  be- 
cause same  was  the  self-serving  declarations  of  the  plaintiff  to  a  third 
person  not  a  party  to  the  contract,  in  the  absence  of  the  defendants, 
and  permitted  said  witnesses  to  corroborate  each  other  by  such  declara- 
tions. Kershner  v.  Latimer,  64  S.  W.  Bep.,  237 ;  Oriffith  v.  Lake,  12  S. 
W.  Bep.,  285;  Ellis  v.  Bandle,  24  Texas  Civ.  App.,  480. 

Said  testimony  was  immaterial  and  irrelevant  to  any  issue,  because 
appellees  did  not  rely  upon  representations  as  to  there  being  no  liens, 
but  provided  for  releases  of  all  liens  in  the  contract.  Webb  v.  Harris, 
White  &  Wilson  C.  C,  sec.  1289 ;  Southern  Development  Co.  v.  Silva, 
125  F,  S.,  247;  Beach  on  Contracts,  sec.  804;  14  Am.  &  Eng.  Ency. 
of  Law,  106,  sec.  8. 

The  letter  of  Baird  to  Jones  was  inadmissible  unless  communicated 
to  appellants,  and  was  admitted  on  the  promise  of  appellees  to  show 
it  had  been  communicated  to  appellants,  which  appellees  failed  to  do. 
Ellis  v.  Bandle,  24  Texas  Civ.  App.,  480;  Smith  v.  Caswell,  4  S.  W. 
Rep.,  848;  Texas  &  P.  By.  Co.  v.  Boggs,  30  S.  W.  Bep.,  1089. 

JThe  charge  is  erroneous,  because  same  submits  the  issue  of  conspiracy 
between  Blair  and  O'Neal,  when  there  was  no  evidence  showing  or  tend- 
ing to  show  such  conspiracy.  St.  Louis  S.  W.  By.  Co.  v.  Arnold,  87 
S.  W.  Bep.,  173 ;  Ladd  v.  Ney,  81  S.  W.  Bep.,  1007. 

Said  charge  is  erroneous,  because  same  does  not  require  appellees  to 
have  been  injured  by  the  absence  of  Jones  from  the  places  of  tallies, 
and  permits  a  rescission  regardless  of  injury.  Bead  v.  Chambers,  46 
S.  W.  Bep.,  742;  Hopkins  v.  Woldert  Groc.  Co.,  66  S.  W.  Bep.,  63. 

The  charge  is  erroneous,  because  it  makes  appellant  Blair  responsible 
for  the  fraud  of  O'Neal,  the  joint  agent,  and  for  fraud  subsequent  to  the 
date  of  the  contract.  Navarro  Pub.  Co.  v.  Fishbum,  2  Posey's  U.  C., 
593;  2  Wilson,  C.  C,  sec  394;  Chesterman  v.  Gardner,  6  Johns  Ch., 
29;  25  Pacific  Bep.,  427. 

The  contract,  made  a  part  of  the  petition,  only  required  appellant 

BlaiT  to  take  the  steers  that  could  be  gathered  by  December  1,  1903,  and 

a  refusal  to  take  steers  after  said  time  would  not  be  ground  for  re- 

'«\s8\on.    Bowen  v.  Hatch,  34  S.  W.  Bep.,  330;  Gulf,  C.  &  S.  F.  By. 

Co.  v.  Fenn,  76  S.  W.  Bep..  597 ;  Hopkins  v.  Woldert,  66  S.  W.  Rep.,  63. 
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It  appeared  from  the  contract  that  the  number  of  steers  was  only  an 
estimate,  and  the  contract  could  not  be  rescinded  on  that  ground.  Downs 
V.  Self,  67  S.  W.  Bep.,  897;  Beach  on  Contracts,  sec.  804. 

That  in  estimates  and  opinions,  an  honest  belief  controls:  Bruner 
V.  Strong,  61  Texas,  555;  Downs  v.  Self,  67  S.  W.  Rep.,  897;  Beach 
on  Contracts,  sees.  800,  804;  Pomeroy  Equity  Jurisprudence,  sec.  878; 
Southern  Development  Co.  v.  Silva,  125  U.  S.,  247;  Mudsill  Mining 
Co.  V.  Watrous,  61  Fed.  Rep.,  163. 

The  contract  required  the  liens  to  be  released,  and  a  failure  to  do  so 
would  not  be  ground  for  rescission  but  for  damages.  Moore  v.  Cross, 
87  Texas,  561;  Meyer  v.  Swift,  11  S.  W.  Rep.,  378;  Chicago,  T.  &  M. 
Ry.  Co.  V.  Titterington,  84  Texas,  223 ;  Mclntyre  v.  DeLong,  71  Texarf, 
89.  That  subsequent  fraud  is  no  ground  to  rescind.  Navarro  Pub. 
Co.  V.  Fishburn,  2  Posey's  U.  C,  593 ;  2  Willson  Civil  Cases,  sec.  394. 

Monta  J.  Moore  and  Hefley,  McBride  &  Watson,  for  appellees. — ^If 
appellees  were  shown  to  have  made  fraudulent  representations,  this 
fact  could  not  avail  appellants  in  an  action  by  appellees  to  rescind  the 
contract.    Chancy  v.  Coleman,  77  Texas,  100. 

A  contract  may  b^  rescinded  for  fraudulent  representations  inducing 
its  execution,  though  such  representations  were  not  embodied  in  the 
contract  or  even  varied  the  express  terms  thereof.  Mitchell  v.  Zimmer- 
man, 4  Texas,  79;  Nallwood,  etc.,  Co.  v.  Berry,  10  Texas  Ct.  Rep.,  355. 

There  being  an  issue  as  to  whether  Baird  intended  to  waive  the  right 
to  have  the  cattle  branded,  and  accept  the  "tail-bobbing**  instead,  his 
letter  of  instructions  upon  the  subject  to  his  agent,  Jones,  was  admissi- 
ble, whether  the  contents  of  same  were  communicated  to  Blair  or  not — 
it  is  wholly  unnecessary  that  it  should  have  been.  First  Nat.  Bk.  of 
Tallahassee  V.  McCord,  39  S.  W.  Rep.,  1003.     " 

Appellees  had  the  right  to  contract  for  such  a  method  of  tallying 
(branding)  as  they  preferred  or  deemed  to  their  interest,  and  a  fraudu- 
lent intention  of  Blair  at  the  execution  of  the  contract,  to  deprive  them 
of  this  right,  followed  by  his  subsequent  execution  of  such  intention, 
is  ground  for  rescission  of  the  contract  at  the  instance  of  appellees, 
without  any  showing  of  injury  to  them  other  than  such  deprivation  of 
a  contractual  right.  American  Cotton  Co.  v.  Collier,  69  S.  W.  Rep., 
1024;  Moore  v.  Byars,  47  S.  W.  Rep.,  752;  Touchstone  v.  Staggs,  39 
S.  W.  Rep.,  189. 

Appellant's  fraudulent  representation  that  he  owned  about  465  steers, 
when  he  owned  only  233,  is  ample  ground  for  rescinding  the  contract, 
it  appearing  that  such  representation  was  a  material  inducement  to  its 
execution.  Dargan  v.  Ellis,  81  Texas,  194;  Baltimore,  P.  B.  &  L. 
Soc.  V.  Smith,  54  Md.,  187,  39  Am.  Rep.,  374. 

One's  false  material  representations  are  ground  for  rescission  of  a 
contract,  though  innocently  made,  and  even  believed  by  the  party  making 
them  to  be  true.    Beaty  v.  Bulger,  Q^Q^  S.  W.  Rep.,  893. 

Proof  of  the  representation  that  there  were  3,300  head  of  cattle  was 
admissible  under  the  allegations  of  fraud  contained  in  appellees'  petition, 
and  to  make  certain  that  was  meant  by  the  language  "about  3,300  head" 
in  the  contract.  Franco-Texan  Ld.  Co.  v.  Simpson,  1  Texas  Civ.  App., 
600. 
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KEY,  Associate  Justice. — Appellees  concede  that  appellants'  brief 
contains  a  correct  statement  of  the  nature  and  result  of  this  suit,  which 
statement  is  as  follows : 

*'This  was  an  action  by  appellees,  W.  L.  Baird  and  Laura  Jones, 
joined  by  J«  M.  and  J.  D.  Jones,  to  rescind  a  written  contract,  dated 
September  12,  1903,  made  between  W.  L.  Baird  and  Laura  Jones,  par- 
ties of  the  second  part,  and  Thomas  B.  Blair,  party  of  the  first  part 
therein.  The  First  National  Bank  of  Midland,  Texas,  and  J.  T.  Pem- 
berton  were  joined  with  Thomas  B.  Blair  as  defendants.  The  con- 
tract sought  to  be  rescinded  was  one  whereby  said  Blair,  in  consideration 
of  $40,000  sold  a  ranch  and  cattle  in  Eddy  County,  New  Mexico,  to  W.  L. 
Baird  and  Laura  Jones,  and  took  in  part  payment  a  farm  of  792  acres 
in  Milam  County,  Texas,  at  $15,000,  and  the  assumption  of  a  mortgage 
lien  thereon  of  $3,900,  and  the  remainder  of  the  consideration  was  to 
be  paid  by  a  $10,000  cash  payment  on  December  1,  1903,  less  the  value 
of  certain  steers,  and  five  notes  for  $3,000  each,  due  in  one  to  five  years. 
By  the  terms  of  the  contract,  appellees  Baird  and  Jones  were  given  the 
possession  of  the  ranch  at  once,  and  appellant  Blair  of  the  farm  and 
certain  personal  property  thereon,  and  Blair  was  to  have  two  years  to 
tally  out  and  deliver  the  cattle.  The  deed  to  the  land  and  the  notes, 
along  with  the  contract  were  placed  in  the  First  National  Bank  of 
Xidland,  of  which  J.  T.  Pemberton  was  cashier,  to  be  delivered  to 
Blair  as  prescribed  in  said  contract,  and  one  W.  W.  O'Neal  was  made 
the  joint  agent  to  tally  and  deliver  the  cattle  and  make  certificates 
thereof  and  deliver  same  to  the  bank  upon  which  it  should  act,  as  will 
appear  fully  in  said  contract.  J.  M.  and  J.  D.  Jones  were  made  parties 
plaintiff  on  the  allegation  that  they  owned  an  interest  in  the  land  and 
had  signed  the  deed  which  it  was  sought  to  cancel,  and  the  Bank  and 
Pemberton  were  joined  on  allegations  of  their  holding  the  deed  and  notes, 
and  also  on  a  charge  of  conspiracy  with  Blair  to  cheat  and  defraud  ap- 
pellees, and  also  that  they  had  converted  $3,000  paid  by  Blair  &  Jones 
on  said  cash  payment. 

"Appellees  based  their  action  to  rescind  upon  the  ground  of  misrepre- 
sentation of  the  number  of  stock  cattle;  of  the  number  of  1903  calves; 
of  the  number  of  steers;  upon  misrepresentation  as  to  there  being  no  liens 
against  the  cattle;  upon  a  concealment  from  them  of  O'NeaPs  relation- 
ship to  Blair;  upon  change  in  the  method  of  tally  from  branding  to 
bobbing  of  the  tails  of  the  cattle,  and  a  charge  of  conspiracy  between 
Blair,  the  Bank  and  Pemberton  and  also  between  Blair  and  O'Neal  to 
perpetrate  the  fraud  alleged,  all  of  which  was  set  out  at  length.  They 
also  alleged  that  the  false  and  fraudulent  representations  were  made  in 
Milam  County  and  that  Blair  so  made  the  same  there  in  pursuance  of  the 
common  purpose  and  conspiracy  between  him  and  the  Bank  and  Pember- 
ton, and  also  that,  in  violation  of  the  terms  of  the  contract  and  its  duty 
nnder  the  escrow,  the  bank  had  applied  the  $3,000  to  a  debt  due  it  by 
Blair  without  requiring  a  delivery  of  releases  to  the  mortgages,  and  also 
that  O'Neal,  the  j'oint  agent,  had  not  made  honest  and  correct  tallies  and 
certificates  thereof,  and  had  not  tallied  out  and  delivered  the  number  of 
head  of  cattle  he  made  certificates  to,  and  that  Blair  was  insolvent  and 
unable  to  procure  releases  to  the  liens  against  the  cattle  and  could  not 
make  title  thereto  and  that  they  were  prevented  from  selling  the  cattle 
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thereby,  and  they  asked  for  rescission  of  the  contract  and  for  a  cancel- 
lation of  the  notes  and  deed,  and  for  a  judgment  for  $3,000  paid  on  the 
contract  against  all  the  defendants,  and  for  judgment  for  the  personal 
property  delivered  to  Blair  or  its  value,  and  for  the  expenses  incurred  by 
them  in  running  the  ranch,  and  tendering  back  said  ranch  .and  cattle  so 
far  as  they  could. 

'^Appellant  Blair  answered  by  general  and  special  exceptions,  all 
of  which  were  overruled,  and  by  general  denial  and  special  denial  of 
each  of  the  allegations  of  appellees,  and  affirmatively  that  appellees  were 
not  entitled  to  a  rescission  because  they  had  refused  to  accept  or  rely 
upon  any  representations,  if  made,  which  were  denied,  as  to  the  number 
of  head  of  stock  cattle,  but  had  required  same  to  be  counted  and  he  to 
pay  for  any  deficiency  at  a  stipulated  price  named  in  the  contract,  and 
had  not  and  could  not  suffer  any  injury  thereby;  that  as  to  the  calves, 
that  same  were  not  to  be  counted  or  paid  for  and  he  had  refused  to 
guarantee  any  number,  but  had  only  estimated  the  same  and  had  given 
to  appellees  the  basis  on  which  the  estimate  was  made,  and  that  there  was 
no  deficiency;  that  the  number  of  steers  were  not  guaranteed,  and  were 
only  estimated,  and  that  the  basis  for  such  estimate  was  given  to  appel- 
lees; that  he  did  not  agree  to  take  all  of  said  steers  upon  the  cash  pay- 
ment, but  only  what  could  be  gathered  by  December  1,  1903,  and  that 
he  did  take  and  allow  appellees  credit  for  233  head,  which  were  all  that 
was  gathered  by  said  time,  and  that  there  was  no  deficiency  in  said 
steers ;  that  he  had  informed  appellees  of  the  liens  against  the  cattle  and 
appellees  had  protected  themselves  against  the  same  by  requiring  re- 
leases, and  that  the  bank  should  hold  the  deed  and  notes  until  the  liens 
were  released,  and  releases  of  all  liens  had  been  procured  and  tendered 
to  appellees  prior  to  the  filing  of  the  suit,  on  their  paying  the  $10,000 
cash  less  the  value  of  the  233  steers,  and  that  appellees  refused  to  do 
so,  and  he  tendered  said  releases  into  court,  and  also  that  the  reason  he 
did  not  procure  said  leases  (releases)  sooner,  was  because  appellee  failed 
and  refused  to  make  the  cash  payment,  except  the  sum  of  $3,000;  that 
according  to  the  laws  of  New  Mexico,  none  of  the  liens  against  the 
cattle  were  valid  as  against  appellees,  because  said  liens  had  lapsed  for 
failure  to  be  renewed,  and  that  appellees  had  not  been  prevented  from 
selling  the  cattle,  but  had  sold  115  head  thereof;  that  the  method  of 
tallying  of  the  cattle  was  changed  by  mutual  consent,  and  if  not  by 
mutual  consent,  was  changed  on  account  of  the  poor  condition  of  the 
range,  cattle  and  horses,  and  the  want  of  facilities  with  which  to  brand 
the  stock  without  serious  injury,  and  that  the  method  adopted  was 
common,  customary  and  reasonable  and  would  mark  and  identify  the 
cattle  for  the  period  of  time  permitted  for  delivery,  and  that  no  harm 
or  injury  had  or  could  come  to  appellee  thereby ;  that  he  had  not  con- 
cealed from  appellees  the  relationship  of  O'Neal  to  him,  or  made  any 
representation  as  to  said  O'Neal,  but  ho  was  selected  as  the  joint  agent 
at  the  suggestion  of  other  parties,  and  because  of  his  fitness  and  integrity, 
and  that  he  had  faithfully  and  hone.^tly  tallied  the  cattle  and  had  de- 
livered 2,174  head  of  the  2,200  head  called  for  by  the  contract;  that  the 
contract  did  not  require  either  him  or  O'Neal  to  notify  appellees  or  their 
agent  J.  D.  Jones  of  the  times  or  places  where  the  cattle  were  to  be  tal- 
lied, but  that  O'Neal  had  done  so,  and  if  said  Jones  was  not  present  at 
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all  of  the  places,  that  it  was  his  and  appellees'  own  fault ;  that  he  was 
not  present  at  any  time  while  said  cattle  were  being  tallied  and  had  no 
understanding  or  agreement  with  said  O'Neal  as  to  the  time  or  place 
where  said  tallying  was  to  be  done,  and  that  if  any  fraud  was  perpetrated 
by  O'Neal  in  said  tally,  certificates  of  tally,  or  as  to  preventing  appellees' 
agent  Jones  from  being  present,  that  same  was  the  fraud  of  a  joint  agent 
and  done  without  his  knowledge  or  consent;  that  neither  O'Neal  or  the 
Bank  or  Pemberton  knew  of  the  contract  until  long  after  it  was  made 
and  that  there  was  no  understanding,  agreement  or  conspiracy  between 
him  and  them,  or  any  of  them  to  defraud  appellees:  that  the  cash  pay- 
ment was  not  to  be  paid  to  the  bank  or  to  be  held  by  the  bank  for 
releases  or  liens,  but  was  to  be  paid  direct  to  him,  and  was  in  fact 
paid  to  him  by  appellees;  that  appellees,  with  a  full  knowledge  of  the 
change  from  branding  to  bobbing  the  tails  as  a  tally  mark,  had  ratified 
and  confirmed  and  accepted  the  same  without  objections,  and  had  also, 
with  a  full  knowledge  of  the  same,  and  of  the  absence  of  Jones  from  the 
places  where  some  of  the  cattle  were  tallied  and  of  the  difference  between 
the  number  of  cattle  shown  by  O'Neal  and  the  number  by  Jones,  and 
of  the  number  of  head  of  steers  gathered  and  delivered  to  him  and  of 
the  liens  against  them,  had  received  said  cattle,  sold  some  of  them  and 
paid  $3,000  on  the  cash  payment,  and  were  thereby  estopped  when  it  was 
too  late  now  to  regather  all  of  the  cattle  on  account  of  a  heavy  death 
loss  by  reason  of  a  serious  drouth  in  New  Mexico ;  that  apppellees  had 
not  complied  with  their  contract  at  all,  and  had  failed  to  make  the 
cash  payment  or  to  pay  the  interest  on  the  loan  as  agreed,  or  the  taxes 
on  the  land,  and  were  trying  to  rue  the  trade  on  account  of  a  depreciation 
in  the  price  of  cattle  and  a  heavy  death  loss  during  the  winter  of  1903- 
1904,  and  that  he  had  in  all  things  complied  with  the  contract  and  was 
not  insolvent,  nor  never  had  been  unable  to  carry  out  said  contract. 

"Appellant  bank  answered  with  a  plea  of  privilege  to  be  sued  in 
Midland   County,  Texas,  and  subject  to  said  plea,  with  general  and 
special  exceptions,  general  denial  and  special  denial  of  each  and  all  of 
the  allegations  of  fraud  and  conspiracy  against  it,  and  also  especially 
plead  that  the  contract  did  not  require  the  money  to  be  paid  to  it  or  to 
be  held  by  it  for  releases,  and  that  the  $3,000  was  not  paid  by  appellees 
io  it  but  to  Blair,  and  in  the  alternative  that  it  was  simply  a  gratuitous 
bailee  of  such  money,  deed  and  notes,  and  that  under  the  interpretation 
of  the  contract  by  it,  it  was  not  to  have  or  hold  the  money  for  releases, 
but  only  the  deed  and  notes  which  it  had  held,  and  that  it  had  been  di- 
rected to  place  said  money  to  Blair's  credit  by  appellees,  and  had  not 
been  notified  to  hold  the  same,  and  had  acted  in  good  faith  and  with- 
out fraud  or  negligence  on  its  part,  and  that  it  was  not  liable. 

*T^emberton  answered  with  a  plea  of  privilege  to  be  sued  in  Midland 
County,  Texas,  and  subject  thereto,  by  exceptions  and  general  denial. 
"Appellees  replied  by  exceptions  and  general  denial,  and  that  the 
$3,000  was  paid  upon  a  past  due  debt  of  Blair  to  the  bank,  and  also  bv 
trial  amendment  that  the  method  by  which  the  cattle  were  to  be  tallied 
was  by  branding,  and  that  same  was  omitted  from  the  contract  by  mutual 
mistake. 

"Trial  was  had  resulting  in  a  judgment  for  appellees  decreeing  a 
TCBcission  of  the  contract  and  for  judgment  against  Blair  and  the  bank 


140  Texas  Civil  Appeals  Reports,  Vol.  43.  [3/ay, 

jointly  for  the  $3,000,  and  against  Blair  for  the  personal  property  and 
for  rents,  and  in  favor  of  J.  T.  Pemberton." 

Instead  of  submitting  the  case  to  the  jury  on  special  issues,  as  might 
well  have  been  done,  the  court's  charge,  though  submitting  six  different 
grounds  for  rescission,  was  so  framed  as  to  require  a  general  verdict. 

The  contract  referred  to  reads  as  follows: 

"The   State   of  Texas,) 
County  of  Milam       ( 

This  instrument  made  and  entered  into  this  the  12th  day  of  Sep- 
tember, 1903,  by  and  between  T.  B.  Blair  of  Ector  County,  Texas,  acting 
for  himself  individually  and  as  the  duly  qualified  survivor  of  the  com- 
munity estate  of  himself  and  deceased  wife  Addie  E.  Blair,  said  quali- 
fication having  been  obtained  in  the  Probate  Court  of  Ector  Countv. 
Texas;  said  Blair  known  in  this  instrument  as  party  of  the  first  part, 
and  W.  L.  Baird  and  Laura  Jones,  a  feme  sole,  the  said  last  two  named 
parties  being  residents  of  Milam  County,  Texas,  and  in  this  instrument 
known  as  parties  of  the  second  part,  witnesseth : 

"1st.  That  said  Blair,  for  and  in  consideration  of  the  sum  of  forty 
thousand  dollars  paid  and  secured  to  be  paid  in  the  manner  and  subject 
to  the  stipulations  hereinafter  mentioned,  as  follows :  $10,000  in  cash, 
less  the  amount  to  represent  steers,  as  hereinafter  provided ;  $15,000  in 
land,  the  deed  to  which  is  attached  to  this  contract ;  and  the  remaining 
$15,000  in  five  promissory  notes,  executed  by  the  said  W.  L.  Baird  and 
Laura  Jones,  in  the  sum  of  $3,000  each,  payable  to  the  order  of  T.  B. 
Blair  at  Midland,  Texas,  due  respectively  on  or  before  November  1, 
1904,  1905,  1906,  1907  and  1908,  and  each  bearing  interest  from  the 
date  of  this  contract  at  the  rate  of  ten  percent  per  annum,  interest  pa.y- 
able  annually  on  November  1  of  each  year;  and  said  notes  to  provide 
that  the  failure  to  pay  either  of  them,  or  any  installment  of  interest 
thereon  when  due,  shall,  at  the  option  of  the  holder  thereof,  mature 
all  of  said  notes.  And  a  lien  is  hereby  retained  on  all  of  the  hereinafter 
described  property,  cattle  and  increase,  to  secure  the  payment  of  said 
notes  and  indebtedness;  provided,  however,  that  when  said  notes,  accord- 
ing to  their  reading  and  tenor,  shall  be  fully  paid  off  and  discharged, 
then  said  lien  is  to  become  void :  otherwise  to  remain  in  full  force  and 
effect,  and  subject,  however,  to  the  right  of  the  parties  of  the  second  part 
to  sell  or  dispose  of  the  cattle  as  provided  hereafter. 

"2d.  In  consideration  of  these  premises  the  said  T.  B.  Blair  has 
granted,  sold  and  conveyed,  and  by  these  presents  does  grant,  sell  and 
convey  unto  the  said  Laura  Jones  and  W.  L.  Baird,  the  following  de- 
scribed property,  to  wit:  Ills  ranch,  cattle  and  outfit  in  Eddy  County, 
New  Mexico,  and  the  adjoining  counties,  consisting  of  his  house,  two 
watering  places,  wind-mills,  corrals,  fencing,  and  the  use  of  his  school 
section  lease  right;  all  in  Eddy  County,  New  Mexico,  together  \vith  all 
wagons  and  tools  now  on  said  ranch  and  belonging  thereto;  and  also 
about  2,300  head  of  stock  cattle  branded  (we  omit  brands)  together  wjth 
the  1903  calf  crop,  estimated  at  about  1.000  head,  also  25  head  of  saddle 
horses,  and  11  head  of  stock  horses  counting  colts.  And  the  said  Blair 
does  bind  himself,  his  heirs,  executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  title  to  said  property  to  said 
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Jones  and  Baird,  their  heirs  and  assigns  against  every  person  whomso- 
e?er  lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 

"3d.  It  is  understood  and  agreed,  however,  that  said  consideration  of 
$40,000  shall  not  be  paid  at  once  to  said  Blair,  but  that  said  Blair  is 
given  the  right  to  gather  all  the  one,  two  and  three-year-old  steers  in 
said  brands  above  described,  estimated  to  be  about  350  head  of  ones,  and 
115  head  of  twos  and  threes,  and  as  many  as  can  be  gathered  by  said 
Blair  or  by  second  parties,  and  delivered  to  the  said  Blair  on  or  before 
December  1,  1903,  are  to  be  rounded  up  and  counted  as  provided  herein, 
and  are  to  be  taken  away  from  said  ranch  by  said  Blair;  and  the 
said  Blair  agrees  to  take  said  one-year-old  steers  at  $15  and  said  twos 
and  threes  at  $20  per  head,  and  the  number  of  said  one,  two  and  three- 
year-old  steers  are  to  be  ascertained  in  the  manner  and  form  as  above 
provided,  and  upon  their  number  being  so  ascertained,  and  upon  said 
Blair  delivering  cattle  to  represent  such  payment  as  hereinafter  pro- 
vided, at  $15  per  head,  the  said  party  of  the  second  part  are  then  to  pay 
in  cash  to  said  Blair  the  difference  between  the  value  of  said  animals 
as  herein  agreed  upon  and  the  sum  of  $10,000 ;  that  is,  whatever  sum 
over  and  above  the  amount  the  steers  shall  come  to,  and  less  than  $10,000 
the  said  second  parties  shall  pay  in  cash  to  the  said  Blair  at  Midland, 
Texas,  on  December  1,  1903. 

'^4th.  The  said  second  parties  are  to  execute  a  general  warranty  deed 
to  the  792  acres  of  land  to  the  said  Blair,  and  are  to  execute  the  said 
five  notes  above  described,  and  this  bill  of  sale  and  instrument  and  said 
deed  and  said  notes  shall  at  once  be  deposited  in  escrow  with  the  First 
National  Bank  at  Midland,  Texas,  and  shall  only  be  surrendered  and 
dehveied  to  said  Blair  by  said  bank  on  the  following  conditions  and 
contingencies,  to  wit:  When  said  Blair  shall  have  tallied  out  and  de- 
livered to  said  Jones  and  Baird  700  head  of  stock  cattle,  as  above  de- 
scribed, not  including  1903  calves,  then  said  bank  shall  deliver  to  him 
the  deed  to  said  792  acres  of  land  in  Milam  County,  Texas,  which  deed 
is  to  be  signed  by  J.  D.  Jones,  Laura  Jones,  J.  M.  Jones  and  J.  L.  Jones. 
But  before  the  delivery  of  this  700  head  of  stock  cattle,  the  said  Blair 
is  to  tally  out,  count  and  deliver  to  said  second  parties,  a  sufficient 
nnmber  of  cattle  at  the  rate  of  $15  per  head  to  equal  the  amount  of  cash 
which  shall  be  paid  to  the  said  Blair  under  the  terms  of  this  contract. 

"5th.  And  whenever  the  said  Blair  shall  have  tallied  out  and  delivered 
nnto  said  second  parties  at  any  time  within  two  years  from  the  date 
hereof,  an  additional  180  head  of  stock  cattle  in  his  brand,  not  including 
1903  calves,  or  any  subsequent  increase,  then  said  bank  shall  deliver 
to  him  the  first  due  of  said  series  of  five  notes  above  described,  and 
subsequent  notes  shall  in  like  manner  be  delivered  to  him,  one  note 
each,  first  taking  the  one  first  to  become  due,  for  each  subsequent  180 
additional  head  of  cattle  so  tallied  out  and  delivered. 

"6th.  Said  Blair  shall  have  two  years  from  the  date  of  this  contract 
in  which  to  fully  complete  the  tally  and  delivery  of  said  cattle,  and  it  is 
understood  that  if  at  any  time  prior  to  the  expiration  of  said  two 
years,  said  Blair  shall  have  tallied  out  and  delivered  unto  said  second 
parties  2,200  head  of  stock  cattle  in  his  brand,  calves  of  1903  and  sub- 
sequent increase  not  counted,  this  sale  shall  have  been  fully  completed, 
and  said  bank  shall  thereupon  deliver  to  said  Blair  all  of  said  notes. 
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^^7th.  It  is,  of  course,  to  be  understood  that  said  Blair  shall  first 
satisfy  all  liens  which  now  exist  against  said  cattle  and  deliver  releases 
of  such  to  said  bank  before  either  of  said  notes  shall  be  delivered  to  him. 

"8th.  And  the  said  second  parties  shall  not  be  required  to  take  more 
than  2,400  head  of  cattle  under  this  contract. 

"9th.  It  is  also  understood  and  agreed  that  if  said  Blair  shall  fail 
within  said  period  of  two  years  from  this  date  to  so  turn  over  the  full 
number  of  2,200  head  of  stock  cattle,  not  including  the  1903  or  subse- 
quent year  calves,  then  the  remaining  note  or  notes,  in  the  hands  of  the 
bank  shall  be  credited  with  the  value  of  such  number  of  cattle  as  he 
shall  be  short,  at  the  rate  of  $15  per  head.  If,  however,  he  shall  count 
out  and  deliver  more  than  2,300  head  of  such  cattle  within  said  period 
of  two  years,  said  Jones  and  Baird  obligate  themselves  to  pay  said 
Blair  in  cash  at  Midland,  Texas,  $15  per  head  for  each  and  every  head 
of  such  excess  over  2,300. 

"10th.  It  is  understood  and  agreed  that  said  Jones  and  Baird  shall 
have  the  immediate  possession  and  charge  of  said  ranch,  and  shall  retain 
in  the  management  of  said  ranch,  including  employment  of  hands,  for 
the  two  year  period  aforesaid,  W.  W.  CNeal,  or  in  case  of  his  inability 
to  act  or  accept  said  position,  J.  D.  CNeal,  and  the  said  W.  W.  or  J.  D. 
O'Neal,  as  the  case  might  be,  shall  be  the  agent  of  all  parties  to  this 
contract  in  counting  and  delivering  of  said  cattle,  and  that  such  tallica 
may  be  made  at  the  various  round-up  places  and  at  the  most  convenient 
places. 

"11th.  That  said  W.  W.  or  J.  D.  O'Neal,  as  the  case  may  be,  if  nn- 
able  to  be  personally  present  at  any  round-up  may  designate  some  suit- 
able person  at  such  round-up  to  take  said  count  and  tally  for  him  and 
in  his  stead,  said  tallies  when  made  by  said  W.  W.  or  J.  D.  O'Neal,  as 
the  case  may  be,  or  by  any  of  their  said  deputies,  shall  be  certified  to 
before  a  notary  public  or  some  officer  authorized  to  administer  oaths ; 
said  certificates  to  be  made  and  sent  to  said  bank,  and  such  certificates 
shall  be  received  by  the  bank  and  the  delivery  of  money,  notes  and  deeds 
shall  be  made  by  said  bank  on  the  strength  of  same,  and  releases  as 
aforesaid,  of  liens  now  existing  against  said  cattle,  such  deliveries  to 
be  made  on  the  basis  of  this  contract. 

"12th.  Each  party  hereto  shall  have  the  right  ,to  have  their  repre- 
sentatives on  the  ground,  if  they  so  elect,  to  see  that  tallies  are  fairly 
made,  but  such  representatives  of  either  party  shall  have  no  right  to 
dictate  as  to  the  time,  place  or  manner  of  such  counts. 

"13th.  In  the  event  of  the  death  or  inability  of  the  agent  selected  to 
act  herein,  it  is  agreed  that  a  similar  agent  shall  be  selected  by  the 
parties  hereto,  whose  acts  and  power  and  authority  under  this  contract 
shall  be  the  same  as  the  O'Neals  selected. 

"14th.  It  is  understood  and  agreed  that  second  parties  may  take 
possession  of  said  ranch  at  once,  subject  to  the  terms  of  this  contract, 
and  said  parties  are  to  bear  all  future  expenses  of  management  and 
control  of  said  ranch,  including  the  expense  incident  to  tallying  out  of 
said  cattle,  except  that  if  Blair  desires  other  representation  than  as 
herein  provided,  he  shall  defray  the  expense  of  such  other  representation 
himself. 


1906.]  Blair  v.  Baird.  143 

*'15th.  Said  Blair  shall  have  immediate  possession  of  said  land  and 
shall  likewise  bear  all  that  expense. 

"16th.  It  is  nnderstood  that  said  second  parties  are  to  have  under 
this  contract  all  of  the  calves  of  the  crop  of  1903  estimated  at  about 
1,000  head,  and  also  all  future  increase  of  said  cattle  sold  herein. 

"17th.  It  is  understood  that  said  second  parties  are  to  have  the  right 
to  sell  and  dispose  of  such  portion  of  the  cattle  herein  conveyed,  along 
from  time  to  time  as  they  see  fit,  but  none  of  said  cattle  are  to  be  sold 
by  the  said  second  parties,  except  such  as  are  tallied  out  and  counted  by 
them  and  when  sale  of  such  cattle  are  made  by  said  second  parties,  all 
the  excess  of  the  proceeds  of  such  sales  over  $2,500  per  annum  shall  be 
applied  upon  their  indebtedness  to  said  Blair,  and  if  such  excess  of 
proceeds  of  such  sales  shall  amount  to  more  than  the  sum  or  sums  then 
due  on  said  notes  of  second  parties,  then  Blair  is  to  rebate  interest 
accordingly. 

"18th.  It  is  further  understood  that  Blair  is  to  have  the  five  mules 
and  three  mares  of  the  second  parties  now  on  said  792  acres  of  land, 
and  all  tools  and  implements  of  second  parties  now  used  in,  on  and  in 
connection  with  said  land,  and  also  all  crops,  growing  or  to  be  grown  on 
said  land  during  the  year  1903. 

"19th.  It  is  also  understood  and  agreed  that  said  Blair  assumes  and 
obligates  himself  to  pay  off  and  discharge  a  note  due  upon  said  land  for 
the  sum  of  $3,900  and  payable  in  five  years  from  date,  and  bearing 
interest  at  the  tate  of  6  percent  per  annum,  but  is  not  to  assume,  pay  off 
or  discharge  any  other  lien,  mortgage  or  encumbrance  on  said  land,  but, 
except  as  to  said  $3,900  note,  the  said  second  parties  covenant  and  agree 
that  there  are  no  other  mortgages,  liens,  charges  or  encumbrances  upon 
said  land,  and  all  interest  to  date  due  on  said  note  is  to  be  paid  by  the 
second  parties. 

"20th.  It  is  expressly  understood  and  agreed  that  the  parties  of  the 
3econd  part  will  keep  up  the  brand  of  open  A  on  both  sides  upon  all  of 
the  increase  of  said  cattle  and  that  no  other  brand  shall  be  kept  up  by 
second  parties  than  said  open  A  until  the  indebtedness  to  Blair  is  fully 
paid  off  and  satisfied. 

"Witness  our  hands  at  Cameron,  Texas,  this  September  12,  1903. 

T.  B.  Blair, 
Party  of  First  Part. 
Laura  Jones, 
W.  L.  Baird, 
Parties  of  Second  Part.'' 

Opinion. — Over  appellants'  objection  the  trial  court  permitted  J.  D. 
Jones  to  testify  as  to  an  arrangement  between  him  and  \V.  L.  Baird  and 
Laura  Jones  as  to  what  they  would  pay  him  for  his  portion  of  the  land, 
and  as  to  the  statements  and  declarations  made  by  W.  L.  Baird  to  him, 
to  the  effect  that  appellant  Blair  had  represented  that  there  were  no 
liens  against  the  cattle.  The  seventh  subdivision  of  the  contract  relates 
exclusively  to  the  subject  of  liens  upon  the  cattle,  and  contains  a  stipula- 
tion for  the  protection  of  appellees  in  the  event  of  Blair's  failure  to 
furnish  releases  of  all  existing  liens.  Having  provided  in  the  contract 
for  protection  against  existing  liens,  appellees  are  not  entitled  to  a 
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rescission  of  the  contract,  even  if  Blair  falsely  represented  that  no  such 
liens  existed.  (Southern  Development  Co.  v.  Silva,  125  U.  S.,  247.) 
This  disposes  in  appellant's  favor  of  all  of  the  assignments  of  error 
which  complain  of  the  action  of  the  court  in  submitting  to  the  jury  any 
question  in  reference  to  liens  upon  the  cattle,  and  in  admitting  testimony 
in  reference  thereto. 

The  trial  court  should  have  given  appellants'  special  charge  number 
7,  directing  the  jury  to  disregard  a  letter  from  appellee  Baird  to  his 
agent  Jones,  because  the  evidence  failed  to  show  that  appellants  were 
connected  with,  had  anv  knowledge  of,  or  were  in  any  wise  bound  by 
the  letter.     (Ellis  v.  Eandle,  24  Texas  Civ.  App.,  480.) 

Among  other  things  the  court  instructed  the  jury  as  follows: 

"K  you  believe  from  the  evidence  that  at  the  time  the.  defendant  Blair 
entered  into  said  contract  with  plaintiffs  of  September  12,  1903,  that  he 
did  not  then  intend  to  honestly  deliver  or  permit  the  honest  delivery  of 
the  cattle  according  to  the  contract,  but  intended  to  induce  false  certifi- 
cates to  be  made  by  W.  W.  O'Xeal  or  his  deputies,  as  to  the  delivery  of 
said  cattle,  and  you  believe  from  the  evidence  that  the  plaintiffs  relied 
upon  the  agreement  of  the  said  Blair  that  the  said  cattle  should  be 
delivered  to  them,  and  would  not  have  entered  into  the  contract  but  for 
such  reliance,  and  you  believe  from  the  evidence  that  the  defendant  Blair 
did  thereafter  induce  W.  W.  O'Neal,  or  his  deputy,  to  make  certificates 
falsely  certifying  that  cattle  had  been  tallied  and  delivered  to  the 
plaintiffs,  and  that  such  cattle  so  certified  to  had  not  actually  been  de- 
livered to  said  plaintiffs  but  had  merely  been  tallied  out  in  the  absence 
and  without  the  knowledge  or  presence  of  the  plaintiff's  agent,  Jesse 
Jones,  and  that  in  making  such  tallies  that  said  CNeal  fraudulently 
refrained  from  notifying  said  Jones  in  order  that  he  might  be  present 
then,  if  you  so  believe,  your  verdict  will  be  for  the  plaintiffs.*' 

Several  tenable  objections  are  urged  against  this  charge.  By  the  terms 
of  the  contract,  O'Neal  was  the  joint  agent  of  the  parties;  and,  unless 
it  had  been  shown  that  he  had  conspired  with  appellant  Blair  to  defraud 
appellees,  appellants  would  not  be  responsible  for  any  misconduct  on 
the  part  of  O'Neal.  No  evidence  tending  to  establish  such  conspiracy  or 
showing  fraudulent  conduct  on  the  part  of  O'Neal  was  produced.  The 
charge  was  also  misleading  because  it  implied  a  difference  between  tally- 
ing and  delivery  of  the  cattle,  while  the  contract  and  testimony  showed 
that  they  were  one  and  the  same  thing. 

Appellants  requested  and  the  court  refused  the  following  special 
instruction : 

'^ith  regard  to  the  provisions  stated  in  the  contract  as  to  the  estimate 
of  350  steers  one  year  old  and  115  two  year  old  and  up,  you  are  in- 
structed that  same  is  not  an  absolute  representation  by  defendant  Blair 
that  there  were  350  head  of  one  year  old  and  115  head  of  two  year  olds 
and  up,  but  that  same  was  merely  an  estimate  based  upon  certain  facts, 
and  if,  therefore,  you  believe  from  the  evidence  that  during  the  negotia- 
tions which  finally  resulted  in  the  contract,  the  said  Blair,  or  his  agent, 
Evans,  stated  to  the  plaintiff  Baird,  that  the  basis  for  said  estimates 
was  the  number  of  steers  carried  by  said  Blair  to  the  range  in  Eddy 
County,  New  Mexico,  in  1901 ;  the  number  purchased  by  him  subsequent 
to  that  time  and  turned  into  his  herd  on  sai^  range;  the  number  of 
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steers  in  his  calf  crops  for  the  years  1901  and  1902,  and  the  number 
of  head  of  steers  sold  by  him  out  of  his  herd ;  and  that  said  statements 
as  to  the  basis  for  said  estimates  were  fairly  and  truthfully  made,  then 
yoxL  will  find  for  the  defendants  on  the  issue  as  to  the  number  of  head 
of  steers,  although  you  may  further  believe  that  said  number  of  steers 
on  said  range  did  not  amount  to  350  ones  and  115  twos  and  up,  but  to 
wry  much  less.  Or,  if  you  find  that  said  statements  as  to  the  basis  of 
the  estimates  of  350  one  year  old  steers  and  115  two  years  olds  and  up, 
were  honestly  made  by  said  Blair  and  believed  by  him  to  be  true,  then 
you  will  find  for  defendant  on  said  issue,  although  you  may  believe  that 
said  statements  were  not  true/' 

The  court  having  submitted  the  plaintiffs'  theory  of  fraud,  based 
upon  alleged  misrepresentations  as  to  the  number  of  steers,  the  requested 
instruction  should  have  been  given.  It  affirmatively  presented  appel- 
lants' theory  upon  that  subject.  Inasmuch  as  the  contract  does  not 
undertake  to  specify  the  number  of  cattle  owned  by  appellant  Blair, 
and  gives  estimates  only  in  regard  to  numbers,  we  are  of  opinion  that 
appdiees  are  not  entitled  to  a  rescission,  unless  it  be  shown  that  there 
was  a  material  deficiency  in  the  number,  and  that  appellees  were  injured 
by  the  representations  in  reference  thereto.  (Moore  v.  Cross,  87  Texas, 
557.)  Furthermore,  we  agree  with  appellants  that  if  the  estimates 
stated  in  the  contract  were  based  upon  reasonable  data,  and  were  honestly 
believed  by  Blair  to  be  true,  appellees  are  not  entitled"  to  a  rescission, 
although  he  may  have  been  mistaken  in  reference  to  the  number  of 
cattle,  and  may  have  represented  to  appellees  that  there  were  more  than 
actually  existed.  The  charge  of  the  court  was  not  altogether  in  harmony 
with  these  views. 

Error  is  assigned  upon  the  action  of  the  court  in  refusing  the  follow- 
ing requested  instruction :    "If  you  find  and  believe  from  the  evidence 
that  the  method  or  plan  of  tallying  out  the  cattle  by  bobbing  their  tails, 
was  done  contrary  to  the  contract  and  the  custom  of  the  country,  and 
without  the  knowledge  and  consent  of  the  plaintiffs,  or  that,  with  the 
knowledge  thereof,  the  plaintiffs  did  not  ratify  and  confirm  the  same 
and  are  thereby  not  estopped  as  heretofore  charged,  and  you  should 
also  find  and  believe  from  the  evidence  that  said  method  or  plan  was  a 
reasonable  one,  taking  into  consideration  the  condition  of  the  cattle,  the 
range  and  the  facilities  with  which  to  brand  the  cattle  and  the  injures 
if  any,  to  the  cattle  by  branding  same  under  such  conditions,  and  that  the 
bobbing  of  the  tails  of  said  cattle  would  distinguish  and  identify  said 
cattle  so  tallied  in  said  manner  for  a  period  of  two  years  from  the  cattle 
not  tallied,  if  any,  and  that  thereby  plaintiffs  have  not  been  injured, 
then  you  will  find  for  defendants  on  that  issue,  even  though  you  may 
believe  from  the  evidence  that  both  Blair  and  O'Neal  intended  thereby 
to  defraud  the  plaintiffs." 

The  court  had  already  instructed  the  jury  as  follows :  "If  you  believe 
from  the  evidence  that  it  was  agreed  as  a  part  of  the  written  contract  of 
September  12,  1903,  that  the  cattle  sold  to  plaintiffs  Laura  Jones  and 
W.  L.  Baird,  were  to  be  tallied  out  and  delivered  to  them  by  branding 
them  for  identification  upon  delivery,  and  you  believe  from  the  evidence 
that  such  agreement  as  to  branding  was  omitted  from  the  terms  of  said 
Vol.  Xlilll.  Civil— 10. 
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contract  by  inadvertence  or  mutual  mistake  of  the  parties  to  same,  and 
you  further  believe  from  the  evidence  that  at  the  time  said  Blair  made 
such  agreement  as  a  part  of  said  contract  (if  he  did)  that  he  did  not 
intend  to  tally  out  said  cattle  or  permit  same  to  be  tallied  out  and 
identified  by  means  of  branding  them,  and  you  believe  from  the  evi- 
dence that  plaintiffs  relied  upon  said  agreement  as  to  branding,  and 
would  not  have  entered  into  the  contract  but  for  same,  and  you  further 
believe  that  the  defendant  Blair  has  fraudulently  induced  W.  W.  O'Neal 
to  deviate  from  such  agreement  in  the  method  of  tallying  them,  from 
branding  to  bobbing  their  tails,  and  the  cattle  which  it  is  claimed  have 
been  delivered  to  said  plaintiffs  have  been  so  tallied  by  means  of  bobbing 
their  tails  instead  of  branding  them,  then  your  verdict  will  be  for  the 
plaintiffs,  unless  you  believe  from  the  evidence  that  the  plaintiffs,  after 
the  contract  was  made,  waived  the  right  to  have  said  cattle  tallied  by 
means  of  branding  them,  and  in  case  you  believe  they  did  make  such 
waiver,  then  you  can  not  find  for  plaintiffs  under  this  paragraph  of 
this  charge/' 

The  paragraph  last  quoted  presented  the  appellees'  theory  of  the 
case  but  omitted  the  question  of  injury.  It  is  well  settled  that  a  court  of 
equity  will  not  rescind  and  cancel  a  contract,  unless  it  be  shown  that 
substantial  injury  will  result  unless  such  relief  is  granted.  The  charge 
given  omitted  that  important  feature  and  the  requested  instruction 
would  have  supplied  that  omission,  and  it  should  have  been  given. 

We  also  hold  that  the  court  erred  in  directing  the  jury  that  if  they 
found  against  the  defendant  Blair  to  also  find  against  the  bank.  By  the 
terms  of  the  contract,  the  $10,000  cash  payment  was  to  be  made  by  ap- 
pellees in  the  performance  of  their  part  of  the  contract;  and  if  the 
$3,000  sent  by  appellee  Baird  to  the  bank  was  intended  as  part  payment 
of  the  $10,000  referred  to,  then  the  payment  so  made  became  Blair's 
money,  and  its  subsequent  payment  to  the  bank  did  not  authorize  a 
recovery  against  the  bank. 

We  also  sustain  appellants'  contention  that,  by  the  terms  of  the  con- 
tract, appellant  Blair  was  only  required  to  take  the  steers  that  were 
gathered  by  December  1,  1903,  and  a  refusal  to  accept  steers  after  that 
time  constituted  no  breach  bf  the  contract  and  afforded  no  ground  for 
rescission. 

Without  holding  that  the  failure  to  do  so  constitutes  reversible  error, 
we  concur  with  appellants  in  the  view  that  it  was  the  duty  of  the  trial 
judge,  unless  the  case  had  been  submitted  on  special  issues,  to  construe 
the  written  contract  and  advise  the  jury  as  to  its  legal  effect. 

The  objection  urged  against  so  much  of  the  judgment  as  decrees  to 
appellees  certain  horses  and  other  personal  property  therein  described, 
upon  the  ground  that  the  verdict  does  not  authorize  such  relief,  may,  to 
some  extent,  be  well  taken;  but  this  objection  can  be  easily  avoided  upon 
another  trial. 

Appellants  complain  because  the  court  refused  a  requested  instruction 
to  the  effect  that  if  appellees  had  fraudulently  misrepresented  the  value 
and  productive  capacity  of  the  land  sold  by  them  to  appellant  Blair, 
they  would  not  be  entitled  to  recover  in  this  suit.  24  American  and 
English  Ency.  Law,  624,  and  cases  there  cited,  seem  to  support  appel- 
lante'  proposition  to  the  effect  that  where  the  complaining  party  is 
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guilty  of  fraudulent  conduct  in  procuring  the  contract,  the  court  will 
refuse  to  grant  him  a  rescission,  although  his  adversary  may  have  over- 
reached and  defrauded  him.  Speaking  for  himself  only,  the  writer  of 
this  opinion  believes  that  the  law  should  be  declared  and  applied  in 
accordance  with  appellants'  contention.  However,  this  identical  question 
was  presented  to  our  Supreme  Court  in  Chaney  v.  Coleman,  77  Texas, 
lOO,  and  that  court  ruled  otherwise,  and  this  court  feels  constrained  to 
follow  that  decision. 

Several  other  questions  are  presented  in  appellants'  brief,  but  this 
opinion  will  not  be  extended  for  the  purpose  of  considering  them  in 
detail.  They  have  been  duly  considered,  and  upon  all  of  them  we  rule 
against  appellants.  We  hold  that  the  pleadings  and  evidence  present 
questions  of  fraud  in  reference  to  representations  made  by  appellant 
Blair  concerning  the  number  of  cattle  of  the  different  classes  owned  by 
him  and  sold  to  appellees. 

On  account  of  the  error  heretofore  pointed  out,  the  judgment  is  re- 
^rsed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


International  &  Great  Northern  Railway  Company  v.  Range 
Johnson  and  Wife. 

Decided  May  8,  1906. 
I'^Cold  Wttitinsr  Room — Subsequent  Illness — ^Prlma  Faele  Case. 

Plaintiff's  wife  went  to  defendant's  depot  to  take  one  of  its  trains  at  2:30 
in  the  morning  on  January  23.  The  night  was  cold  and  bleak.  Because  the 
^pot  was  closed  and  locked  she  was  obliged  to  stand  outside  for  20  minutes. 
Wten  the  waiting  room  was  opened  there  was  no  fire  in  the  stove,  and  the 
tnin  being  late  she  waited  in  the  cold  room  40  minutes  longer.  Immediately 
thereafter  she  suflfered  from  sore  throat,  pains  in  the  chest,  rigors  and  fever. 
Held,  the  evidence  made  a  prima  facie  case  as  to  the  cause  of  her  illness. 

l-Fhysleal  Pain— Mental  Pain. 

The  general  rule  is  that  from  physical  injury  and  pain,  mental  suffering 
wi3]  be  implied  without  further  proof. 

1— Waiting  for  Delayed  Train. 

Defendant's  train  being  late  and  plaintiff's  wife  not  being  advised  when 
it.  would  arrive,  she  had  the  right  to  remain  in  the  waiting  room  until  the 
tiiin  did  arrive,  and  in  doing  so  she  was  not  guilty  of  contributory  negligence. 

Appeal  from  the  County  Court  of  Montgomery  County.    Tried  below 
before  Eon.  J.  T.  Rucks. ' 

N.  A.  Stedman  and  OouJd  &  Morris,  for  appellant. — The  court  erred 
in  overruling  defendant's  motion  for  a  new  trial  because  the  verdict 
oi  the  jury  is  unsupported  by  the  evidence  in  this :  While  the  evidence 
sioirs  that  the  plaintiff^s  wife  was  exposed  to  the  cold  weather,  without 
&  fire,  for  about  an  hour,  and  that  she  was  afterwards  sick  and  had 
ehillg,  the  evidence  in  no  way  shows  that  said  exposure  was  the  cause  of 
said  sickness.     St.  liouis,  T.  &  A.  Ry.  v.  Bums,  71  Texas,  481. 

The  court  erred    in  overruling  defendant's  motion  for  a  new  trial 
lecause  said  verdict  is  grossly  excessive  in  amount  and  not  supported  by 
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the  evidence  as  to  amount,  because  the  evidence  showed  that  the  plaintiff 
was  only  exposed  to  the  weather,  which  was  not  freezing,  for  about  an 
hour,  three-quarters  of  which  time  she  was  inside  of  a  tight  waiting- 
room,  and  it  fails  to  show  that  plaintiff's  sickness  was  caused  by  said 
exposure,  and  the  sickness  only  lasted  about  two  weeks,  and  plaintiff 
showed  no  damage  for  lost  time  of  his  wife.  And  $300  was  largely 
excessive  in  amount  for  that  sickness  for  that  length  of  time,  unaccom- 
panied by  any  mental  anguish.  Texas  &  Pac.  Ry.  v.  Shoemaker,  84  S. 
W.  Rep.,  1052. 

The  court  erred  in  instructing  the  jury  that  in  .assessing  damages  for 
plaintiff  they  could  take  into  consideration  mental  pain,  if  any,  of  his 
said  wife ;  because  there  was  not  a  scintilla  of  evidence  that  she  suffered 
any  mental  pain  by  reason  of  her  sickness  and  the  negligence  of  de- 
fendant. International  &  G.  N.  Ry.  v.  Lock,  20  S.  W.  Rep.,  855; 
Atchison,  T.  &  S.  F.  Ry.  v.  Click,  5  Texas  Civ.  App.,  225;  Fordyce  v. 
Chaucey,  2  Texas  Civ.  App..  26;  Houston,  E.  &  W.  T.  Ry.  v.  Simpson, 
81  S.  W.  Rep.,  353. 

The  court  erred  in  charging  the  jury  as  follows:  The  plaintiff's  wife 
had  a  right  to  remain  at  said  depot  during  all  the  time  which  she  had 
a  right  under  the  circumstances  to  reasonably  expect  the  arrival  of  the 
train.  Rev.  Stats.,  art.  1317;  Houston  &  T.  C.  Ry.  v.  Bell,  73  S.  W. 
Rep.,  59;  International  &  G.  N.  Ry.  v.  Underwood,  64  Texas,  463. 

No  briefs  for  appellee. 

GILL,  Chief  Justice. — Ranee  Johnson  sued  the  International  and 
Great  Northern  Railroad  Company  to  recover  damages  alleged  to  have 
been  sustained  by  his  wife,  Frances,  by  reason  of  the  failure  of  the 
company  to  open  its  waiting  room  at  Con  roe,  Texas,  and  to  keep  it  warm 
for  the  comfort  of  those  desiring  to  take  passage  on  its  trains. 

The  company  answered  by  general  denial  and  plea  of  contributory 
negligence. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$300  and  the  company  has  appealed. 

The  record  justifies  the  following  fact  conclusions:  The  plaintiflT.^j 
wife  went  to  Conroe,  a  station  on  defendant's  line,  for  the  purpose  of 
taking  passage  on  one  of  defendant's  passenger  trains.  She  arrived 
there  by  rail  at  night  and  went  at  once  to  a  lodging  house  where  she 
secured  a  room  and  went  to  bed,  after  arranging  to  be  called  in  time 
for  the  train.  The  train  was  due  at  2 :50  a.  m.  The  time  was  January 
23  and  the  weather  was  cold  and  windy  though  it  was  not  freezing. 
She  was  called  in  due  time  and  got  up  and  dressed  and  went  to  the  depot 
for  the  purpose  of  taking  passage  on  the  train.  She  arrived  at  the  wait- 
ing room  about  30  minutes  before  the  time  the  train  was  due,  but  found 
the  waiting  room  closed  and  locked.  Some  of  those  who  were  with  her 
sought  to  awaken  the  agent  and  have  him  open  the  door,  but  it  was  not 
opened  for  about  20  minutes  after  their  arrival,  during  which  time  they 
were  compelled  to  stand  in  the  wind  and  cold.  Plaintiff's  wife  became 
quite  chilly.  When  they  went  into  the  waiting  room  they  found  that 
"rtiere  was  no  fire  in  the  stove  and  no  fuel  with  which  to  make  one.  They 
remained  at  the  depot  and  in  the  waiting  room  an  hour  before  the  train 
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arrived  (it  being  about  40  minutes  late)  and  plaintiff's  wife  became  so 
cold  she  had  a  rigor,  or  to  use  the  words  of  the  witnesses  *1ier  teeth 
chattered."  Upon  the  arrival  of  the  train  she  took  passage,  paying  her 
fare,  and  thereafter  spent  three  weeks  in  Galveston  visiting  relatives. 
WTiile  on  the  train  she  had  another  chill  and  her  throat  and  lungs  be- 
came very  sore.  She  was  confined  to  her  bed  two  weeks  in  Galveston. 
Had  other  chills  and  some  fever.  She  had  a  physician  once  and  did 
not  recover  until  the  end  of  the  third  week.  She  suffered  pain  in  her 
throat  and  chest. 

One  of  the  grounds  upon  which  a  new  trial  was  sought  was  that  the 
plaintiff  did  not  expressly  say  that  her  illness  was  due  to  the  exposure 
at  the  depot  and  in  the  waiting  room,  nor  did  she  call  a  physician  to  so 
testify,  and  the  failure  of  the  trial  court  to  sustain  the  point  is  assigned 
as  error. 

We  perceive  no  merit  in  the  assignment.  There  is  no  suggestion  that 
she  was  ill  when  she  arrived  at  Conroe  or  when  she  went  to  the  station. 
The  rigor  which  she  suffered  in  the  cold  waiting  room  was  a  very  nat- 
nral  consequence  of  standing  in  the  bleak  wind  for  20  minutes  at  2 :30 
in  the  morning,  and  it  was  followed  up  by  what  might  have  been  natur- 
ally expected,  a  sore  throat,  pains  in  the  chest  and  other  chills  or  rigors, 
and  fever.  There  is  no  suggestion  that  the  chills  were  malarial.  We 
think  when  the  plaintiff  showed  an  efficient  cause  and  a  natural  and 
not  unusual  consequence  immediately  following,  a  prima  facie  case  was 
made  as  to  the  cause  of  her  illness.  In  St.  Louis,  T.  &  A.  Ry.  v.  Burns, 
71  Texas,  481,  the  court  simply  holds  that  the  burden  of  proof  was  on 
the  plaintiff  to  show  that  the  illness  was  due  to  defendant's  negligence. 
The  court  so  charged  in  this  case  and  we  hold,  as  did  the  trial  judge, 
that  the  jury  were  justified  in  concluding  that  this  burden  had  been 
discharged. 

The  complaint  is  also  made  that  the  verdict  is  excessive.  While  the 
sum  awarded  is  perhaps  large  in  view  of  all  the  facts,  we  can  not  say 
the  jury  has  abused  its  discretion  in  fixing  the  sum. 

The  further  point  is  made  that  the  court  erred  in  instructing  the  jury 
that  they  might,  in  assessing  the  damages,  consider  the  mental  pain,  if 
any,  of  plaintiff's  wife  suffered  as  a  consequence  of  appellant's  failure  of 
duty.  It  is  contended  that  as  there  was  no  direct  evidence  of  mental 
pain  the  issue  had  no  support  in  the  testimony.  The  plaintiff's  wife  tes- 
tified to  physical  pain  and  the  general  rule  is  that  from  physical  injury 
and  pain,  mental  suffering  will  be  implied  without  further  proof. 
(Texas  &  Pac.  Ey.  v.  Curry,  64  Texas,  85.) 

On  the  proposition  that  this  rule  does  not  apply  to  illness  consequent 
upon  the  fault  of  another,  appellant  cites  Houston,  E.  &  W.  T.  Ry.  v. 
Simpson,  81  S.  W.  Rep.,  353.  In  that  case  Chief  Justice  James  while 
conceding  that  damages  for  mental  pain  might  be  recovered  where  it 
results  from  illness  caused  by  the  fault  of  another,  remarks  that  no 
court  has  gone  so  far  as  to  hold  that  mental  pain  may  be  inferred  from 
a  case  of  chills  and  fever.  In  Brown  v.  Sullivan,  71  Texas,  470,  it  is 
held  that  mental  distress  must  attend  a  serious  physical  injury  accom- 
panied by  pain  of  body  and  may  be  inforrod  without  further  proof. 

We  can  not  see  how  the  conclusion  can  Ix^  escaped  that  this  is  neces- 
sarily true  of  all  illness  accompanied  by  physical  pain.     Had  tlie  ex- 
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posure  in  the  case  at  bar  resulted  in  an  attack  of  pneumonia  can  it  be 
doubted  that  mental  distress  would  have  been  its  inevitable  attendant? 
Justice  Gaines  in  Brown's  case,  supra,  merely  declares  what  is  common 
knowledge.  In  Galveston,  H.  &  S.  A.  Ry.  v.  Rubio,  65  S.  W.  Rep.,  1127, 
in  an  opinion  by  Chief  Justice  James,  Brown  v.  Sullivan  is  cited  as 
applicable  to*  a  case  of  illness.  We  are  therefore  impelled  to  the  conclu- 
sion that  in  Simpson's  case,  supra,  there  was  no  proof  of  physical  pain 
attendant  upon  the  illness  or  some  other  reason  resting  in  the  facts  which 
distinguishes  that  case. 

Appellant  complains  of  the  special  charge  given  at  the  request  of 
plaintiffs  to  the  effect  that  the  plaintiff's  wife  had  the  right  to  remain 
at  the  depot  during  the  time  slie  had  a  right,  under  the  circumstances, 
to  expect  the  arrival  of  the  train.  At  the  request  of  defendant  a  charge 
had  been  given  submitting  the  issue  of  contributory  negligence  predi- 
cated upon  the  failure  of  plaintiff's  wife  to  return  to  the  lodging  house 
when  she  found  the  waiting  room  closed  and  unheated.  The  point  is 
made  that  the  charge  complained  of  withdraws  this  issue  from  the  jury. 

The  facts  bearing  upon  this  point  are  as  follows :  The  lodging  house 
at  which  plaintiff's  wife  spent  the  night  was  situated  between  one  hun- 
dred and  one  hundred  and  fifty  yards  from  the  station.  When  she  was 
admitted  to  the  waiting  room  the  train  was  due,  according  to  its  schedule, 
in  a  few  minutes.  She  had  not  been  advised  that  it  was  late  or  that  if 
late  could  safely  assume  that  it  would  not  arrive  at  any  time  after  the 
usual  hour  for  its  arrival.  It  is  apparent  that  to  return  to  the  lodging 
house  would  have  been  an  act  of  folly  if  she  intended  to  leave  on  the 
expected  train,  for  not  only  is  it  apparent  that  she  might  find  it  neces- 
sary to  return  to  the  station  at  any  moment,  but  it  is  also  true  that  with- 
out any  means  of  knowing  the  exact  time  of  arrival  of  the  delayed  train 
she  would  have  thus  run  a  grave  risk  of  missing  it  altogether.  Under 
these  facts  it  does  not  lie  with  defendant  to  say  that  she  forfeited  her 
rights  by  failing  to  pursue  the  suggested  course.  We  are  therefore  of 
opinion  the  issue  of  contributory  negligence  in  this  respect  was  not  in 
the  case.  It  follows  that  the  court  did  not  err  in  giving  the  charge  com- 
plained of,  for  it  clearly  defined  her  rights. 

Appellant  lays  much  stress  upon  the  fact  that  while  every  passenger 
in  the  party  suffered  in  some  degree  from  the  cold  and  exposure  no  other 
person  became  ill  therefrom.  This  is  a  matter  of  no  consequence  in 
this  case,  it  having  been  shown  that  plaintiff  did  sustain  the  damage 
alleged.    The  judgment  is  affirmed. 

Affirmed. 


Southern  Pine  and  Cypress  Company  v.  Bruce  Lumber  Company. 

Decided  May  9,  1906. 

Contract  by  one  Person  for  Another — Statute  of  Frauds. 

Where  the  petition  alleged  that  the  contract  sued  on  was  executed  in  the 
name  of  W.,  but  that  the  same  was  in  fact  the  contract  of  the  defendant,  and 
was  executed  by  W.  as  defendant's  agent,  and  for  defendant's  benefit,  and  that 
the  lumber  sold  under  said  contract  and  dolivered  to  W.  was  in  fact  sold  and 
delivered  to  defendant  under  its  expresfl  ajrreement  and  promise  to  pay  for  the 
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lame,  that  provision  of  the  statute  of  frauds  which  requires  an  agreement  to 
answer  for  the  debt,  default  or  miscarriage  of  another  to  be  in  writing  and 
signed  by  the  party  sought  to  be  chai^ged  therewith,  has  no  application. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

Barbee  £  Niday  and  A.  H.  Jayne,  for  appellant. — The  promise  to  pay 
the  debt,  default  or  miscarriage  of  another  must  be  in  writing,  or  it 
mast  be  made  upon  some  consideration  of  direct  advantage  moving  from 
the  promisee  to  the  promisor  (as  for  example,  P^y^i^S  his  own  debt  to 
his  creditor),  which  consideration  must  be  pleaded  clearly.  Art.  2543, 
subd.  2,  Rev.  Stats,  of  Texas;  Hill  v.  Prost,  59  Texas,  25,  26;  Brown 
V.  Farmers'  National  Bank,  88  Texas,  265,  at  272-274;  Sandford  v 
Wilson,  2  Texas  App.  Civ.  Cas.  (W.  &  W.),  sec.  247,  p.  188;  Clendening 
V.  Matthews,  1  Texas  App.  Civ.  Cas.  (W.  &  W.),  sec.  908,  pp.  513-514 
Lemmon  v.  Box,  20  Texas,  329 ;  McCreary  v.  Van  Hook,  35  Texas,  631 
Warren  v.  Smith,  24  Texas,  484,  486;  Eidgell  v.  Eeeves,  2  Texas  App 
Civ.  Cas.  (W.  &  W.),  sec.  436,  p.  384;  Galveston,  H.  &  S.  A.  Ry.  Co 
V.  Ehrenwerth,  1  Texas  App.  Civ.  Cas.  (W.  &  W.),  sec.  786,  p.  432 

Where  the  pleading  and  the  exhibit  are  contradictory  or  inconsistent 
the  exhibit,  as  being  the  more  specific,  and  not  the  pleading,  will  control 
District  and'County  Court  Eule,  No.  19 ;  Freiberg  v.  Magale,  70  Texas, 
116,  118;  Lester  v.  New  York  Life  Ins.  Co.,  84  Texas,  87,  90,  91; 
Williamson  v.  White,  101  Ga.,  279,  65  Am.  St.  Eep.,  305. 

A,  R.  &  TF.  P.  Hamblen,  for  appellee. — ^This  action  was  maintainable 
under  appellee's  pleadings,  and  it  was  not  alleged  that  it  was  a  contract 
with  W.  for  the  sale  of  goods  to  W.,  and  said  goods  were  delivered  to 
W.,  but  it  was  distinctly  alleged  that  while  the  contract  was  signed  by 
W.,  that  same  was,  in  truth  and  fact,  the  act  and  contract  of  appellant ; 
that  same  was  the  contract  of  appellant;  that  appellant  had  informed 
appellee  that  it  was  its  (appellant's)  contract;  that  it  was  one  and  the 
same  thing,  and  that  it  (appellant)  would  pay  all  sums  becoming  due 
under  said  contract.  Hamilton  v.  Cushman  Mfg.  Co.,  15  Texas  Civ. 
App.,  341 ;  Lyons  v.  Daugherty,  26  S.  W.  Eep.,  146,  et  seq. 

Whenever  main  purpose  of  promisor  is,  not  to  answer  for  another, 
but  to  subserve  his  own  purpose,  the  promise  is  not  within  the  statutes 
of  frauds.  Lemmon  v.  Box,  20  Texas,  332,  333 ;  McCreary  v.  Van  Hook, 
35  Texas,  639,  et  seq. ;  First  Nat.  Bank  v.  Greenville  Oil  Co.,  24  Texas 
Civ.  App.,  646. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee to  recover  the  sum  of  $380  alleged  to  be  the  balance  due  by  appel- 
lant for  lumber  sold  and  delivered  to  it  by  appellee. 

The  petition  alleges  that  the  contract  under  which  the  lumber  was  sold 
to  appellant  was  executed  in  the  name  of  tlfte  E.  M.  Ward  Lumber  Com- 
pany, but  that  the  same  was  in  fact  the  contract  of  appellant,  and  was 
oxecnted  by  the  Ward  Company  as  appellant's  agent  and  for  its  benefit, 
and  the  lumber  sold  under  said  contract  and  delivered  to  the  Ward  Com- 
pany was  in  fact  sold  and  delivered  to  appellant  and  was  so  sold  and 
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delivered  under  the  express  agreement  and  promise  of  appellant  to  pay 
appellee  therefor  the  prices  stipulated  in  the  contract. 

The  contract  is  attached  to  the  petition  as  an  exhibit,  and  is  in  the 
form  of  a  proposal  made  by  the  E.  M.  Ward  Company  to  appellee  to 
purchase  at  named  prices  the  entire  output  of  appellee's  mill  at  Pauli, 
Texas,  for  six  months,  said  lumber  to  be  shipped  to  the  Ward  Compan/s 
planing  mill  at  Baldwin,  Texas,  or  to  such  other  point  on  the  Houston, 
East  and  West  Texas  Railway  as  the  Ward  Company  might  direct.  This 
proposal  is  signed  by  the  Ward  Company  and  attached  thereto  is  an  ac- 
ceptance signed  by  appellee.  There  is  also  attached  to  the  petition  as  an 
exhibit  a  statement  giving  the  dates  and  items  of  each  shipment  of 
lumber  made  under  the  contract  and  the  price  of  each  item,  and  also 
the  amounts  and  dates  of  each  payment  made  on  the  account. 

The  appellant  answered  by  general  and  special  exceptions  to  the  peti- 
tion, and  general  denial,  and  by  special  plea  under  oath  denying  that 
the  contract  sued  on  was  executed  by  it  or  by  its  authority. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  the  amount  claimed. 

There  is  a  conflict  in  the  testimony,  but  there  is  ample  evidence  to 
support  the  finding  that  the  contract  sued  on  was  the  contract  of  ap- 
pellant and  was  executed  by  the  Ward  Company  as  appellant's  agent  and 
for  its  benefit,  and  the  lumber  sold  and  delivered  thereunder  was  in  fact 
sold  to  appellant  and  was  delivered  to  the  Ward  Company  for  appellant 
and  under  its  express  agreement  and  promise,  made  before  and  at  the 
time  the  contract  was  executed,  to  pay  appellee  the  prices  stipulated  in 
the  contract.  The  uncontradicted  evidence  shows  that  the  amount 
claimed  by  appellee  was  due  it  for  lumber  sold  and  delivered  under  said 
contract. 

Appellant  under  various  assignments  assails  the  rulings  of  the  trial 
court  in  not  sustaining  exceptions  to  the  petition,  and  objections  to  the 
evidence  introduced  by  appellee,  on  the  ground  that  the  allegations  of 
the  petition  and  the  evidence  offered  by  appellee  to  the  effect  that  the 
contract  executed  by  the  Ward  Company  was  the  contract  of  appellant 
were  obnoxious  to  the  provision  of  the  statute  of  frauds  which  requires 
an  agreement  to  answer  for  the  debt,  default  or  miscarriage  of  another 
to  be  in  writing  and  signed  by  the  party  sought  to  be  charged  therewith. 

None  of  these  assignments  can  be  sustained.  The  petition  does  not 
seek  recovery  against  appellant  on  the  ground  that  it  had  promised  to 
pay  the  debt  of  the  Ward  Company,  and  appellee  introduced  no  evidence 
tending  to  show  such  promise.  On  the  contrary,  the  allegations  of  the 
petition  are  that  the  lumber  was  in  fact  sold  to  appellant,  and  it,  and 
not  the  Ward  Company,  was  originally  bound  for  the  payment  of  the 
purchase  price  therefor.  There  is  no  allegation  that  the  Ward  Company 
was  ever  in  any  way  liable  to  appellee  for  the  lumber  shipped  it,  or  that 
it  ever  received  any  of  the  lumber  except  as  the  agent  of  appellant.  As 
we  have  before  stated,  the  evidence  introduced  by  appellee  sustains  the 
allegations  of  the  petition.  *TTnder  this  state  of  the  pleadings  and  evi- 
dence the  provision  of  the  statute  of  frauds  invoked  by  appellant  has  no 
application,  and  the  several  assignments  presenting  that  question  are 
without  merit. 

The  assignment  attacking  the  judgment  on  the  ground  that  it  is  un- 
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supported  by  the  evidence  has  been  disposed  of  by  our  conclusions  of 
fact  before  stated. 

None  of  the  assignments  presented  in  the  brief  can  be  sustained,  and 
the  judgment  of  the  court  below  is  affirmed. 

Affinned. 


Mrs.  Louisa  Hamilton  v.  M.  W.  Blackburn  et  al. 

Decided  May  9,  1906. 

l^-BovBdaries — ^Vnambisruouf  Callt— Eztrlnsio  Eyidenoe. 

Wliere  there  was  no  ambiguity  or  uncertainty  in  the  calls  of  a  deed  for 
boimdaries,  it  was  not  proper  to  consider  anything  found  on  the  ground,  but 
not  catted  for  in  the  d^,  as  indicating  the  actual  footsteps  of  the  surveyor; 
htB  work  must  be  tested  by  the  caUs  in  the  grant. 


A  deed  fixed  the  south  line  of  the  land  conveyed  only  by  course  and  dis- 
tance from  points  not  questioned  and  calls  for  stone  mounds,  as  comers,  which 
were  not  identified.  Held,  that  the  call  for  course  and  distance  could  not  be 
affected  by  evidence  of  a  survey  of  such  line  made  years  before  the  deed  was 
executed,  none  of  the  work  of  such  surveyor  being  called  for  in  the  deed. 

1— Lifldtation — Judgment. 

Limitation  can  not  prevail  against  a  jud^ent  recovering  title  to  land 
from  one  who  continued  thereafter  to  remain  m  possession,  unless  continued 
for  the  statutory  term  (five  or  ten  years)  after  rendition  of  the  judgment,  since 
that  rendered  possession  prior  to  the  recovery  of  no  effect. 

4d— Judgment— Fraud— Xistake. 

A  judgment  rendered  by  agreement  of  counsel  authorized  thereto  can  not 
be  set  aside  as  fraudulent  because  different  in  its  terms  from  what  the  party 
attacking  it  understood  it  to  be.  Nor  will  the  case  be  remanded  to  permit  it 
to  be  attacked  for  mistake  where  such  plea  was  not  interposed  at  the  trial, 
espedatty  when  such  plea  would  now  be  barred  by  limitation. 

8w— Wife's  Separate  Property — ^Title  by  Limitation. 

Land  conveyed  to  husband  and  wife  on  a  consideration  paid  from  the 
wife's  means  did  not  become  her  separate  property  when  the  title  was  not 
aeqaired  by  the  purchase  but  by  limitation  arising  from  possession  under  the 
deed  for  five  or  ten  years.    Such  title  was  community. 

C^— Ximitatloii — Setting  Aside  Judgment. 

An  action  to  set  aside  for  fraud  a  judgment  for  recovery  of  land  entered 
fay  agreement  of  counsel  which  judgment  it  was  claimed  was  different  from 
that  authorized  by  the  complaining  parties,  was  barred  by  limitation  in  four 
years  where  the  complainants,  though  ignorant  of  the  nature  of  the  judgment 
rendered,  had  taken  no  steps  to  inform  themselves  thereof  and  were  not  misled 
fay  aoy  misrepresentation  of  it. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  Sam  H.  Scott. 

A.  Af.  Monteith  and  Walter  E,  Monteith,  for  appellants. — The  plead- 
ings of  defendants  in  this  cause  and  the  evidence  adduced  on  the  trial 
did  not  authorize  the  jury  to  render  a  verdict  or  the  court  to  enter  a 
judgment  establishing  the  south  line  of  the  Wm.  R.  Chalk  233-acre 
tra^  at  a  distance  of  more  than  1067  6-10  varas  south  of  the  south 
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line  of  the  A.  Polk  80-acre  tract,  or  in  any  event  at  a  distance  far 
enough  south  to  embrace  the  land  in  controversy  in  this  cause,  and  the 
verdict  of  the  jury  and  the  judgment  of  the  court  should  have  been  in 
favor  of  plaintiffs  in  this  cause  for  all  of  said  land  in  controversy,  or  in 
any  event  for  part  of  the  land  in  controversy  herein.  McCawn  v.  Hill, 
26  Texas,  361 ;  Jones  v.  Burgett,  46  Texas,  291 ;  Gerald  v.  Freeman,  68 
Texas,  203;  Bigham  v.  McDowell,  69  Texas,  102;  Maddox  v.  Fenner, 
79  Texas,  291;  Wyatt  v.  Foster,  79  Texas,  420;  Ratliff  v.  Burleson,  7 
Texas  Civ.  App.,  623. 

The  defendants  had  not  fixed  and  established  the  south  line  claimed 
by  them  on  the  ground  by  any  natural  or  artificial  object,  the  location 
of  which  could  be  determined.  Boche  v.  Lovell,  74  Texas,  191 ;  Stephens 
V.  Motl,  81  Texas,  121 ;  Richardson  v.  Powell,  83  Texas,  591. 

The  court  eiTed  in  refusing  to  instruct  the  jury  under  the  evidence 
in  this  case  that  the  south  line  of  the  W.  B.  Chalk  233-acre  tract  was 
south  from  the  south  line  of  the  A.  Polk  tract,  a  distance  of  1067  6-10 
varas.  Booth  v.  Upshur,  26  Texas,  67,  71 ;  Mueller  v.  Landa,  31  Texas, 
273;  Trotti  v.  Hobby,  42  Texas,  352;  Johnson  v.  Archibald,  78  Texas, 
102;  Converse  v.  Langshaw,  81  Texas,  278,  279;  Thompson  v.  Langdon, 
87  Texas,  258;  Logan  v.  Pierce,  2  Posey,  XT.  C,  287;  Minor  v.  Kirkland, 
20  S.  W.  Bep.,  932;  Hartz  v.  Owen,  27  S.  W.  Eep.,  42,  43.    . 

The  charge  of  the  court  complained  of  was  erroneous  as  it  permitted 
the  jury  to  alter  and  impeach  the  field  notes  in  a  written  instrument, 
to  wit,  the  deed,  by  evidence  of  a  supposed  survey  on  the  ground  in  which 
the  width  of  the  survey  was  extended  beyond  that  called  for  in  said  deed, 
which  was  long  afterward  executed.  Beast  v.  Donald,  84  Texas,  653 
Huff  V.  Crawford,  89  Texas,  222;  Hurt  v.  Heavens,  49  Texas,  318 
Anderson  v.  Martindale,  61  Texas,  190;  Jones  v.  Andrews,  62  Texas,  659 
King  V.  Mansfield,  19  S.  W.  858;  Mock  v.  Hatcher,  43  S.  W.  Bep.,  30 
Schunior  v.  Eussell,  83  Texas,  96;  Farnandes  v.  Schiermann,  23  Texas 
Civ,  App.,  344;  Booth  v.  Upshur,  26  Tejsas,  68;  Merrill  v.  Kenney,  45 
S.  W.  Eep.,  423. 

Any  title  or  interest  that  was  acquired  in  the  land  in  controversy  in 
this  cause  by  Julia  A.  Blackburn  or  M.  W.  Blackburn  was  acquired  by 
the  joint  possession  of  M.  W.  Blackburn  and  wife,  Julia  A.  Blackburn, 
and  by  the  operation  of  the  statutes  of  limitation  by  virtue  of  said  pos- 
session, and  same  was  not  the  separate  property  of  Julia  A.  Blackburn, 
and  was  the  common  property  of  M.  W.  Blackburn,  and  Julia  A.  Black- 
bum  was  not  a  necessary  party  defendant  in  said  cause  No.  3751,  and  was 
bound  by  the  judgment  against  her  husband. 

There  was  not  sufficient  allegations  or  evidence  to  authorize  the  ques- 
tion or  setting  aside  the  judgment  in  cause  No.  3751,  a  fortiori  to  ques- 
tion said  judgment  after  four  years  had  passed,  prohibiting  the  same 
being  questioned  under  the  statutes  of  limitations  of  Texas. 

Pendleton,  Ferguson  &  Durrett,  for  appellees. — The  contention  of 
appellant  that  the  course  and  distance  in  the  deed  for  233  acres  of  land 
and  in  the  judgment  in  cause  No.  3751,  should  fix  the  location  of  the 
south  line  can  not  be  sustained,  because  the  calls  for  course  and  distance 
in  the  field  notes  of  said  instruments  are  controlled  by  the  calls  for  rock 
mounds,  etc.,  ns  comers;   and  the  charge  of  the  court  followed' the 
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imiversal  rale  of  law  and  instructed  the  jury  to  follow  the  footsteps  of 
the  surveyor,  who  made  the  survey  of  said  land  for  said  conveyances 
•and  fix  the  disputed  line  by  the  calls  for  artificial  objects  rather  than 
by  the  calls  for  course  and  distance,  if  they  could  do  so  from  the 
evidence. 

It  is  immaterial  whether  the  property  was  separate  or  community 
property  by  virtue  of  the  statute  of  limitation;  the  verdict  of  the  jury 
found  fliat  the  land  belonged  to  appellees  by  virtue  of  the  deed  from 
Burdette  and  the  question  of  limitation  thereby  became  immaterial. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
brought  December  9,  1899,  bv  the  appellants  Mrs.  Louisa  Hamilton, 
Mrs.  \V.  F.  Johnson,  W.  T.  Sutherland,  A.  H.  Sutherland,  Samuel  E. 
Watson,  Mrs.  Jennie  Lapice,  Burgunda  Lapice,  Mrs.  John  A  Green 
and  A.  M.  Monteith  against  M.  W.  Blackburn,  E.  T.  Blackburn,  W. 
P.  Blackburn  and  Mrs.  Julia  A.  Blackburn. 

The  defendants  answered  by  general  demurrer,  general  denial,  plea  of 
not  guilty  and  the  statutes  of  limitation  of  three,  five  and  ten  years, 
and  set  up  that  there  was  an  agreed  division  line  established,  acquiesced 
in  and  agreed  to  between  the  plaintiffs  and  defendants  fixing  the  location 
of  the  line  in  controversy.  The  defendants  also  pleaded  that  the  plain- 
tiffs are  seeking  to  claim  title  to  the  land  in  controversy  by  virtue  of  a 
judgment  in  cause  No.  3751  of  the  District  Court  of  Bell  County,  where- 
in R.  H.  Dickson  and  the  plaintiffs  in  this  suit  were  plaintiffs,  and  the 
defendants  in  this  suit,  the  Blackbums,  were  defendants,  which  judg- 
ment is  alleged  to  be  an  agreed  judgment,  and  which  it  is  substantially 
alleged  awards  to  the  plaintiffs  the  land  in  controversy.  But  the  defend- 
ants allege  that  while  they  agreed  that  a  judgment  might  be  entered  in 
canse  Xo.  3751,  that  the  judgment  so  actually  entered  was  not  agreed  to, 
bnt  was  entered  in  fraud  of  the  rights  of  the  defendants  for  the  pur- 
pose of  depriving  them  of  the  title  to  the  30  acres  of  land  in  controversy, 
and  that  such  judgment  as  so  entered,  was  entered  without  their  knowl- 
edge and  consent ;  and  they  allege  that  by  reason  of  the  fraud  in  the 
entry  of  such  judgment  that  the  same  should  be  set  aside  and  can- 
celed. 

The  appellants  in  reply  to  the  defendants'  answer  filed  general  and 
special  exceptions,  which  it  appears  from  the  record  were  not  disposed 
of  by  a  judgment  of  the  trial  court.  They  further  plead  that  the 
judgment  rendered  in  cause  No.  3751  was  in  all  things  valid  and  bind- 
ing, and  that  it  fixed  the  location  of  the  land  in  accordance  with  the 
plaintiffs  theory,  and  that  there  was  no  fraud  in  the  procurement  of 
the  judgment,  but  that  it  was  consented  to  by  the  appellees  and  was 
entered  strictly  in  accordance  with  the  agreement  had  between  the 
parties;  that  the  judgment  rendered  in  that  case  was  in  an  action  of 
^pass  to  try  title,  where  the  land  in  controversy  in  this  suit  was  also 
in  controversy  in  that  suit,  and  that  if  the  appellees  had  any  cause  of 
tetion  to»set  aside  that  judgment,  it  is  barred  by  the  statute  of  limita- 
tions of  four  years,  which  judgment  was  rendered  on  the  15th  day  of 
January,  1895,  in  the  District  Court  of  Bell  County. 

The  ease  wa??  tried  before  the  court  and  jury,  and  the  verdict  was  to 
the  effect  that  the  appellees  were  entitled  to  recover  the  land  in  contro- 
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versy.  It  appears  from  the  facts  that  there  are  two  surve3-s  in  Bell 
County  in  the  name  of  A.  Dickson,  one  containing  640  acres  and  cue 
1,280  acres,  the  640  acre  survey  lying  immediately  north  of  the  1,280* 
acre  survey.  On  the  5th  of  March,  1853,  the  wife  of  A.  Dickson  and 
heirs  conveyed  to  Andrew  Spivy  the  1,280  acre  tract;  on  April  17, 
1854,  Spivy  conveyed  to  Whitfield  Chalk  1,920  acres  of  land  on  the 
waters  of  Nolen  creek,  1280  acres  granted  to  A.  Dickson  by  patent  No.. 
489  and  640  acres  granted  to  A.  Dickson  by  patent  No.  488;  and  states 
that  "to  the  records  above  named  reference  is  made  for  a  more  specific 
description  of  the  1,920  acres  of  land  hereby  and  herein  conveyed,  it 
being  the  same  conveyed  to  the  party  of  the  first  part  by  the  heirs  of 
A.  Dickson,  deceased.''  April  18,  1870,  Whitfield  Chalk  conveyed  to 
W.  R.  and  Mary  Chalk,  the  following  described  land  out  of  the  A. 
Dickson  survey  of  640  acres :  Beginning  at  the  southwest  corner  of  an 
80  acre  tract  owned  by  A.  Polk  out  of  said  A.  Dickson  survey,  for  the 
southwest  corner  of  this  survey;  thence  south  70  east,  1232  varas  to  a 
stone  mound  for  corner  in  the  west  line  of  a  tract  owned  by  John  G. 
Blackburn  out  of  same  survey;  thence  south  19  west,  1067  6-iO  varas  to 
a  stone  mound  for  corner ;  thence  north  71  west,  1232  varas  to  a  stone 
mound  for  corner;  thence  north  19  east,  1067  6-10  varas  to  the  place 
of  beginning,  containing  233  acres  of  land.  December  29,  1869,  a  deed 
from  W.  E.  Chalk  and  Frances  C.  Chalk  to  Jackson  Brown,  conveying 
land  last  described;  February  14,  1871,  J.  J.  Brown  and  wife  conveyed 
to  Eliza  A.  Johnson  the  233  acres  last  described ;  December  5,  1877,  the 
Johnsons  conveyed  to  Sarah  J.  Burdett  the  233  acres  described. 

February  28,  1890,  AVhitfield  Chalk  and  Mary  M.  Chalk  conveyed  to 
M.  W.  Blackburn  300  acres  of  land  out  of  the  A.  Dickson  1280  and 
640  acre  survevs,  of  which  the  beginning  point  is  at  the  southwest  comer 
of  the  W.  B.  Chalk  233  acre  tract  in  the  west  line  of  the  Dickson  640 
acre  survey,  thence  extending  south;  April  24,  1900,  deed  from  M.  W. 
Blackburn  to  R.  F.  Blackburn  conveys  the  same  land  as  just  described ; 
November  20,  1895,  a  contract  executed  by  R.  F.  Blackburn  reciting 
default  in  the  payment  of  two  notes  given  as  the  purchase  price  of  the 
land  just  described,  the  cancellation  of  the  notes  and  restoring  posses- 
sion of  the  land  to  AMiitfield  Chalk;  November  7,  1895,  deed  from  Whit- 
field and  Mary  M.  Chalk  to  W.  Chalk  conveying  the  land  just  described ; 
December  18,'l897,  deed  from  Whitfield  Chalk,  Sr.,  and  Whitfield  Chalk, 
Jr.,  and  their  wives  to  the  appellants  in  this  suit;  October  22,  1895, 
deed  from  E.  T.  Blackburn  to  Samuel  E.  Watson  and  Jennie  Lapice, 
conveying  tract  of  land  out  of  the  Dickson  1280  and  640  acre  surveys ; 
September  20,  1894,  deed  from  R.  H.  Dickson  to  A.  M.  Monteith,  con- 
veying the  1,280  and  640  acre  Dickson  surveys. 

The  appellants  introduced  in  evidence  the  answer  of  the  defendants 
filed  in  this  cause,  which  answer  sets  up  and  describes  the  judgment  ren- 
dered in  cause  No.  3751  in  the  previous  controversy  and  litigation  be- 
tween these  parties.  The  agreed  judgment  rendered  in  that  cause  calls 
for  the  south  line  of  the  233  acre  tract  of  land  conveyed  by  Wliitfield 
Chalk  to  William  R.  Chalk,  and  substantially  fixes  that  as  the  boundary 
lino  between  the  lands  of  the  respective  parties.  The  petition  upon  which 
that  judgment  was  founded  was  an  action  of  trespass  to  try  title,  and 
includes  the  land  in  controversy.     All  the  defendants  in  that  suit  who 
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are  defendants  in  this  suit  were  properly  served  with  citation  and  filed 
answers,  in  which  they  pleaded  not  guilty,  also  pleaded  the  3,  5  and 
10  years  statutes  of  limitation.  That  suit  was  instituted  December  21, 
1892,  and  the  agreed  judgment  mentioned  was  entered  in  the  District 
Court  of  Bell  County  at  the  January  term,  1895. 

The  defendants  introduced  in  evidence  a  warranty  deed  from  M.  C. 
Burdett  and  Sarah  J.  Burdett  to  M.  W.  and  W.  P.  Blackburn,  dated 
October  10,  1883,  conveying  two  tracts  of  land  out  of  the  A.  Dickson 
640  acre  survey,  beginning  at  the  southwest  comer  of  the  80  acre  tract 
owned  by  Alf  Polk  out  of  said  Dickson  survey  for  the  northwest  comer 
of  this;  thence  south,  19  west,  1232  varas  to  a  stake  in  the  prairie; 
thence  south  71  east,  about  800  varas  to  a  point  due  south  of  the  south- 
east comer  of  the  fence  around  said  Burdett  farm;  thence  due  north  to 
the  comer  of  said  fence;  thence  in  a  northerly  direction  along  said 
fence  on  the  east  side  of  the  south  line  of  above  mentioned  80  acre 
survey  in  the  name  of  Alf  Polk;  thence  north  71  west  said  Polkas  south 
line  to  the  beginning,  containing  74  acres  of  land,  more  or  less.  Also  a 
warranty  deed  from  M.  W.  Blackburn  to  Julia  Blackburn,  dated  Sep- 
tember 9,  1885;  the  land  conveyed  being  described  as  a  one  undivided 
half  of  174  acres  of  the  land  described  in  the  next  above  deed. 

It  is  xmnecessary  to  set  out  these  deeds  in  full,  or  give  any  further 
description  than  as  stated,  because  it  is  apparent  from  the  record 
that  the  question  in  controversy  is  as  to  the  tme  location  of  the  south 
line  of  the  233  acre  tract  conveyed  to  W.  R.  Chalk  by  the  deed  of  Whit- 
field Chalk,  of  date  April,  1870.  It  is  the  contention  of  the  plaintiffs 
that  the  south  line  of  the  Chalk  survey  should  be  located  1,067  6-10 
varas  south  of  the  point  called  for  as  the  southwest  corner  of  the  80  acre 
tract  owned  by  A.  Polk  out  of  said  A.  Dickson  640  acres.  The  appellees 
contend  that  the  south  line  of  the  W.  B.  Chalk  survey  was  properly 
located  as  found  by  the  verdict  of  the  jury,  and  that  the  location  at  this 
point  IS  identified  by  evidence  found  on  the  ground  showing  the  foot- 
steps of  the  surveyor. 

Eliminating  the  question  of  limitation,  the  principal  question  in  the 
case  is  one  of  boundary,  and  the  land  involved  is  a  thirty  acre  strip 
extending  along  the  south  line  of  the  W.  R.  Chalk  survey.  The  ques- 
tion of  limitation  and  the  validity  of  the  judgment  rendered  in  1895 
between  these  parties,  was  not  passed  upon  in  the  trial  court,  although 
submitted  to  the  jury  for  their  consideration.  The  verdict  in  favor 
of  the  appellees  was  based  upon  evidence  which  the  trial  court  and  the 
jury  supposed  was  suiScient  to  identify  the  south  line  of  the  William  B. 
Chalk  233  acres,  which  they  established  about  200  varas  further  south 
than  tlie  distance  actuallly  called  for  in  the  deed  from  Whitfield  Chalk 
to  Wm.  E.  Chalk.  All  of  the  evidence  in  the  record  that  could  be 
construed  as  having  any  bearing  upon  the  question  as  to  the  location 
of  the  south  line  of  the  W.  R.  Chalk  survey  is  shown  by  the  following 
testimony : 

**R.  iL  Chalk,  a  witness  for  defendants,  testified:  That  ho  was  — 
years  old,  that  he  was  a  son  of  Wm.  R.  Chalk  and  before  the  war 
lived  with  his  father  on  the  A.  Dickson  640  acre  survey  in  Bell  County, 
Texas ;  on  a  tract  of  land  which  is  now  owned  by  Julia  A.  Blackburn 
and  W.  P.  Blackburn.    That  about  the  vear  1857  he  knew  that  a  survey 
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was  made  by  a  surveyor  named  Hoover  who  lived  on  the  Cow  House, 
that  his  father  and  his  uncle  Whitfield  Chalk  were  present;  that  the 
surveyor  ran  along  the  west  line  of  the  A.  Dickson  survey  and  they  ruu 
about  as  far  south  as  a  line  of  fence  of  Julia  A.  Blackburns  now  stands; 
that  they  then  run  eastward  along  about  where  said  fence  now  stands; 
that  afterwards  he  found  tlie  stake  down  in  the  ground  on  the  west 
line  of  the  A.  Dickson  640  acre  survey,  and  about  where  the  southwest 
comer  of  the  Blackburn  fence  now  stands,  referring  to  the  diagram  on 
the  blackboard  made  by  defendants'  counsel,  he  made  a  dot  on  the  plat 
above  or  north  of  the  line  marked  for  the  north  line  of  the  30  acres, 
and  said  that  was  about  where  his  father's  house  had  stood  and  that  the 
enclosure  of  his  father  came  as  far  south  as  the  south  line  of  said  30 
acres,  and  that  the  western  end  of  the  fence  bent  to  the  northward; 
that  the  land  south  of  said  north  line  of  the  30  acres  as  indicated  on 
said  plat  was  unenclosed,  but  his  father  had  a  gin  and  mill  which  stood 
at  a  point  about  even  or  a  little  south  of  the  Blackburn  fence  and  about 
the  south  line  of  the  said  30  acres  as  indicated  on  the  plat.  That  the 
place  is  indicated  now  by  a  hole  in  the  ground  and  he  had  recently  seen 
the  same. 

*Tro88  examination:  Witness  testified  that  at  the  time  when  the 
survey  was  made  by  Mr.  Hoover  he  was  a  small  boy;  that  he  was  not 
with  the  surveyors,  but  stood  at  the  house  and  from  tiiere  saw  them  at 
work,  that  he  did  not  see  the  stake  driven,  but  saw  it  afterwards  and 
had  not  seen  it  before  that  time.  That  while  the  said  surveyor  work 
was  being  done  by  the  surveyor  he  was  not  near  enough  to  hear  what  was 
said  by  the  surveyor  or  those  who  were  with  him,  or  to  know  from  thepa 
what  was  the  purpose  of  said  survey ;  that  he  left  that  part  of  the  country 
after  the  war  commenced  and  did  not  again  visit  it  until  about  the  year 
1874 ;  that  after  the  war  was  over  he  went  into  the  northwestern  territory 
of  the  United  States,  and  remained  there  until  about  the  year  1874. 
This  witness  testified  positively  that  he  was  familiar  with  the  strip  of 
land  in  controversy  and  lived  upon  it,  and  that  he  knew  positively  that 
the  30  acre  strip  of  land  in  question  and  as  indicated  on  the  plat,  lay  to 
the  north  of  the  line  run  and  established  by  the  surveyor  referred  to 
above,  and  was  a  part  of  the  A.  Dickson  640  acre  tract  owned  by  his 
father,  and  was  actually  used  and  occupied  by  his  father,  who  built  a 
mill  at  the  dot  on  the  plat  as  indicated  just  south  of  the  south  line  of 
the  30  acre  strip. 

**Knox  Ricketts  testified  that  he  was  raised  near  the  land  of  Julia  A. 
Blackburn  on  the  A.  Dickson  survey;  that  he  remembers  some  time 
about  the  last  of  the  war  seeing  a  pile  of  rocks  near  the  old  Palo  Alto 
school  house,  which  was  about  on  the  south  line  of  the  Blackburn  fence; 
that  some  time  during  the  war  when  he  was  attending  school  at  the 
Palo  Alto  school  house  he  saw  a  surveyor  running  an  east  and  west  line 
going  past  the  school  building.  On  cross  examination  witness  said  that 
he  was  a  small  boy  when  he  saw  said  surveyor;  that  he  does  not  know 
who  the  surveyor  was  or  who  were  with  him,  and  did  not  hear  what  was 
said  by  the  surveyor,  or  where  or  in  what  direction  he  came  from,  or 
where  he  and  his  party  went,  or  for  what  purpose  said  line  was  run 
by  the  surveyor  or  whose  land  was  being  surveyed. 

**J.  S.  Overton,  witness  for  defendant,  testified  that  in  the  year  1884, 
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he  lived  on  and  cultivated  the  land  in  the  field  on  the  tract  of  land  known 
as  the  Blackbnm  land.  That  the  field  or  enclosure  at  that  time  extended 
about  as  far  south  as  the  north  line  of  the  30  acre  tract  shown  in  the 
plat.  That-  during  the  year  1885,  the  land  represented  as  the  30  acre 
tract  was  included  in  the  enclosure  and  has  ever  since  been  embraced  in 
said  enclosure.  That  he  had  never  seen  the  old  Chalk  gin  and  grist 
mill  standing,  but  there  is  a  place  where  there  are  timbers  in  the  ground 
and  old  pieces  of  machinery  around  which  indicated  probable  locality. 
The  same  is  about  on  a  line  from  east  to  west  with  the  south  line  of  the 
Blackburn  place,  which  is  the  south  line  of  the  30  acre  strip  and  that 
place  indicated  on  the  plat  thus  (with  a  star)  being  the  extreme  dot 
south.'' 

The  evidence  of  the  witness  Overton  is  merely  to  the  etfect  that  the 
land  in  controversy  was  in  1884  enclosed  and  was  known  as  the  Black- 
bum  land,  and  included  the  30  acre  tract  in  controversy. 

Bicketfs  testimony  is  too  indefinite  to  require  notice.  It  is  merely 
to  the  effect  that  he  discovered  during  the  war  an  old  pile  of  rock  near 
the  Palo  Alto  school  house  on  the  south  line  of  the  Blackburn  fence; 
that  when  he  was  attending  school  he  saw  a  surveyor  running  a  line 
east  and  west  past  the  school  building.  He  does  not  know  who  the  sur- 
veyor was  or  what  was  the  purpose  and  object  of  the  survey,  nor  does 
he*  testify  that  that  surveyor  placed  the  pile  of  rocks  at  the  point  where 
he  discovered  it,  nor  is  it  shown  who  placed  it  there. 

The  witness  Chalk  is  very  positive  in  his  statement  that  he  knew 
that  the  land  in  controversy,  the  30  acre  strip,  lay  north  of  the  line  run 
and  established  by  the  surveyor  which  he  mentions  in  his  testimony. 
He  states  that  that  surveyor  in  1857  ran  about  as  far  south  as  the  line 
of  fence  of  tiie  Blackbums  now  stands;  that  they  ran  eastward  along 
that  line ;  that  he  afterwards  found  a  stake  down  in  the  ground  on  the 
vest  line  of  the  Dickson  640  acre  survey  about  where  the  southwest 
comer  of  the  Blackburn  fence  now  stands.  The  survey  that  he  testifies 
to  was  made  in  1857,  and  it  will  be  observed  that  the  deed  from  Whit- 
field. Chalk  to  W.  R.  Chalk  was  executed  in  1870,  and  whether  the 
survey  so  made  as  testified  to,  was  for  the  purpose  of  identifying  the  land 
that  should  be  described  in  that  deed,  the  evidence  is  silent.  Of  course, 
it  is  true  that  the  deed  subsequently  executed  might  adopt  a  previous 
survey  or  lines  previously  run  as  identifying  the  land  to  be  conveyed, 
but  the  line  described  in  the  deed,  according  to  its  calls,  is  not  the 
line  testified  to  and  identified  by  the  witness.  It  is  true  that  the  witness 
testifies  to  facts  which  tend  to  show  that  some  surveyor,  12  or  13  years 
prior  to  the  execution  of  the  deed,  ran  a  survey  and  established  a  line  at 
a  point  where  W.  E.  Chalk  claimed  his  line  to  be ;  and  those  footsteps 
would  be  very  serviceable  in  identifying  the  location  of  the  line  if  any 
of  the  work  of  that  surveyor  had  been  incorporated  into  the  Chalk  deed 
and  had  heen  called  for  in  the  field  notes  identifying  the  land;  or,  if 
there  was  any  inconsistency  or  discrepancy  existing  between  the  calls  as 
actually  stated  in  the  Chalk  deed,  the  work  of  a  surveyor  found  upon  the 
ground  who  made  the  survey,  although  not  called  for,  might  be  im- 
portant to  be  considered  in  determining  the  true  location  of  the  line,  and 
in  determining  which  of  the  two  inconsistent  calls  should  prevail.  But 
it  is  .apparent  that  no  issue  of  that  character  arises  in  this  case. 

The  stake  testified  to  by  the  witness  Chalk  is  not  called  for.    The  calls 
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in  the  deed  are  for  stone  mound:?.  There  is  no  stone  mound  found  upon 
the  ground  which  is  in  any  manner  identified  as  the  stone  mound  called 
for  in  the  deed  to  Chalk  which  breeds  any  uncertainty  or  inconsistency 
with  the  call  for  course  and  distance  south  from  the  Polk  comer.  It  is 
true  that  Chalk  was  very  positive  in  his  statement  that  the  line  that  he 
saw  made  by  the  surveyor  in  1857  included  the  land  in  controversy,  and 
that  that  was  the  south  line  of  the  Chalk  survey.  The  other  parts  of 
his  testimony  in  detailing  the  facts,  when  considered  in  connection  with 
the  calls  of  the  Chalk  deed  do  not  support  his  positive  statement;  and, 
giving  all  the  weight  that  his  evidence  would  be  entitled  to,  it  mereW 
establishes  the  fact  that  a  survey  was  at  one  time  long  prior  to  the  execn- 
tion  of  the  Chalk  deed  made  by  a  surveyor  selected  by  Chalk,  and  that  a 
stake  was  driven  down  for  the  purpose  of  identifying  his  work;  but  the 
connection  between  that  work,  or  in  other  words,  the  lines  then  estab- 
lished and  the  deed  long  subsequently  executed,  is  not  shown  by  his 
evidence  or  by  the  testimony  of  any  other  witness. 

In  addition  to  the  evidence  quoted,  there  is  the  testimony  of  the 
Blackburns  also  in  the  record,  but  it  throws  no  light  upon  the  original 
location  of  the  south  line  of  the  W.^R.  Chalk  survey.  It  is  important 
only  to  be  considered  on  the  question  as  to  how  long  they  had  been  in 
possession  and  asserting  a  right  to  the  land  in  question  and  establishing 
the  issue  of  lirtiitation ;  and  as  having  a  bearing  upon  the  question  as 
to  the  invalidity  of  the  agreed  judgment  heretofore  referred  to.  And 
in  this  connection  it  is  well  to  state  that  we  find  nothing  in  the  record 
tending  to  establish  the  issue  of  a  boundary  agreed  to  or  acquiesced  in 
by  the  parties  to  this  controversy  other  than  what  is  stated  in  the  agreed 
judgment. 

Now  this  brings  us  to  the  question  as  to  what  are  the  rules  of  law 
that  should  be  applied  to  the  facts  of  this  case  in  determining  the  issue 
of  boundarv.  In  Missouri,  K.  &  T.  Ry.  Co.  v.  Anderson,  10  Texas  Ct. 
Rep.,  229; "'81  S.  W.  Rep.,  781,  this  court  said: 

"The  descriptive  matter  offered  in  evidence  by  the  appellant  and  which 
is  relied  upon  to  control  the  express  description  stated  in  the  deed,  is 
not  by  the  terms  of  the  right  of  way  deed  called  for  as  a  matter  of 
description,  or  as  a  part  of  the  field  notes  tending  to  identify  the  land. 
The  contention  is  that  the  footsteps  of  the  surveyor  who  located  the 
right  of  way  could  be  found  at  places  other  than  that  called  for  in  the 
descriptive  matter  contained  in  the  deed;  and  to  go  to  this  point  would 
extend  the  right  of  way  some  distance  further  north  than  25  feet  from 
the  center  of  the  track.  The  difficulty  that  lies  in  the  way  of  support- 
ing this  contention  is  that  the  objects  sought  to  be  established  by  the 
appellant  as  found  upon  the  ground  as  indicating  the  boundaries  of  the 
right  of  way  according  to  its  theory,  are  not  called  for  in  the  field  notes 
of  the  deed  under  which  it  holds ;  and,  in  cases  of.  this  character,  the 
rule  seems  to  be  well  established  that  lines  and  boundaries  can  not  be 
constructed  with  reference  to  objects  that  may  be  found  upon  the  ground 
as  indicating  the  footsteps  of  the  surveyor  when  there  are  no  calls  in 
the  grants  for  such  objects.  (Anderson  v.  Stamps,  19  Texas,  640; 
Ratliff  V.  Burleson,  7  Texas  Civ.  App.,  624,  and  cases  there  cited.) 

Again  in  Sloan  v.  King,  8  Texas  Ct.  Rep.,  463,  77  S.  W.  Rep.,  48, 
it  was  said:    "Anderson  v.  Stamps,  19  Texas,  464;  Donald  v.  Beese,  84 
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Texas,  653,  and  Coleman  County  v.  Stewart,  3  Texas  Ct.  Hep.,  422,  6r> 
S.  W.  Bep.,  385,  and  like  cases  announce  the  correct  doctrine  that  the 
calls  in  the  field  notes  of  a  survey  can  not  be  controlled  by  parol  evidence 
of  the  existence  of  objects  which  are  not  called  for ;  that  the  boundaries 
are  to  be  determined  and  ascertained  from  some  of  the  calls  of  the 
grant,  and  that  parol  evidence,  except  in  actions  to  correct  mistake,  is 
not  admissible  to  correct  a  call.  But  this  rule  does  not  apply  when  the 
evidence  of  extraneous  facts  and  surrounding  circumstances  is  simply 
in  aid  of  a  call  found  in  the  field  notes,  when  the  purpose  is  by  such 
evidence  to  remove  an  ambiguity,  and  to  determine  which  of  two  or  more 
conflicting  calls  shall  prevail.  This  is  made  apparent  in  the  cases  of 
Booth  V.  Fpshnr,  26  Texas,  71;  Duren  v.  Presberry,  25  Texas,  517, 
where  in  each  case  Anderson  v.  Stamps  is  explained.  The  uncertainty 
or  ambiguity  in  the  calls  of  the  deed  from  Thaxton  to  King  and  from 
Thaxton  to  Hoover  did  not  arise  upon  the  face  of  these  instruments, 
but  arises  when  the  effort  is  made  to  apply  them  to  the  land  intended  to 
be  conveyed.  In  applying  the  calls  contained  in  these  deeds  it  is  found 
that  the  call  for  the  northeast  corner  of  survey  number  64  conflicts  with 
the  call  for  course  and  distance  975  varas  north  57  east  from  the  known 
comer  200  varas  from  the  river.  The  jury  adopted  the  last  call  as  the 
correct  and  controlling  one,  acting  evidently  upon  the  theory  that  the 
call  for  the  northeast  comer  of  survey  number  64  was  a  mistake,  and 
we  have  no  doubt  as  to  the  correctness  of  this  conclusion. 

'There  is  no  evidence,  as  said  before,  that  Thaxton,  in  locating  and 
snrveying  the  land  intended  to  be  surveyed,  ever  ran  the  line  from  the 
comer  200  varas  from  the  river  on  the  course  north  40  east  to  the  north- 
east comer  of  survey  number  64,  and  there  established  a  comer  as  con- 
tended for  by  appellant.  But  there  is  evidence  to  the  effect  that,  from 
the  comer  200  varas  from  the  river,  he  ran  a  line  and  marked  the  same 
on  the  course  north  57  east,  and  established  a  corner  on  the  east  line  of 
survey  number  64;  and,  such  being  the  case,  we  have  evidence  of  his 
footsteps  which  is  consistent  with  the  call  in  the  grant  and  which  may  be 
considered  as  evidence  identifying  this  call,  and  giving  to  it  a  superiority 
over  the  call  for  the  northeast  comer  of  survey  number  64.  (Oliver  v. 
Uahoney,  61  Texas,  612.) 

*Tn  the  case  of  Johnson  v.  Archibald,  78  Texas,  102,  the  present 
Aief  justice  of  the  Supreme  Court  uses  this  language :  *If  the  calls  in 
a  grant  when  applied  to  the  land  correspond  with  each  other,  parol  evi- 
dence is  not  admissible  to  vary  them  by  showing  that",  in  point  of  fact, 
they  are  not  the  calls  of  the  survey  as  actually  made,  but  if,  when  so 
applied,  they  disclose  a  latent  ambiguity,  that  is  to  say,  if  they  conflict 
with  each  other,  then  extrinsic  evidence  may  be  resorted  to  in  order  to 
determine  the  conflict,  and  show  the  land  actually  intended  to  be  em- 
braced by  the  calls  of  the  survey.  Certain  calls,  such  as  for  natural 
objects,  marked  lines  and  comers,  being  less  likely  the  result  of  mistake, 
in  the  absence  of  other  evidence,  prevail  over  calls  for  course  and 
distance-  But  the  survey  actually  made  is,  in  legal  contemplation,  the 
tnie  survey,  and  it  is  always  competent  to  show  by  any  legal  evidence, 
where  the  lines  were,  in  fact,  found  upon  the  ground.  It  follows,  there- 
fore, that  whenever  the  evidence  is  sufficient  to  induce  the  belief  that  the 
VoL  Xlilll.  Civil— 11. 
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mistake  is  in  the  call  for  the  natural  or  artificial  objects,  and  not  in  the 
call  for  course  and  distance,  the  latter  will  prevail  and  the  former  will 
be  disregarded/  This  doctrine  is  recognized  in  Gregg  v.  Hill,  82  Texas, 
409;  Boone  v.  Hunter,  62  Texas,  588;  Booth  v.  Upshur,  26  Texas,  65; 
Duff  v.  Moore,  68  Texas,  271 ;  Lilly  v.  Blum,  70  Texas,  710 ;  Oliver  ▼. 
Mahoney,  61  Texas,  612;  Jones  v.  Andrews,  62  Texas,  660;  Jones  ▼. 
Burgett,  46  Texas,  291 ;  Shelton  v.  Bone,  26  S.  W.  Bep.,  225 ;  Burk  v. 
Manghum,  14  Texas  Civ.  App.,  627 ;  Robinson  v.  Doss,  53  Texas,  506 ; 
Castleman  v.  Pouton,  61  Texas,  87;  Hubert  v.  Bartlett,  9  Texas,  103; 
Bigham  v.  McDowell,  69  Texas,  100;  Aransas  Pass  Col.  Co.  v.  Flippen, 
29  S.  W.  Rep.,  813;  Arambula  v.  Sullivan,  80  Texas,  618,  and  Green  v. 
Barnes,  9  Texas  Civ.  App.,  665. 

"In  many  of  the  cases  cited,  course  and  distance  was  made  to  prevail 
over  objects  found  upon  the  ground,  as  called  for  in  the  field  notes.  This 
upon  the  theory,  as  so  frequently  stated  in  some  of  the  cases,  that  when 
the  facts  and  surrounding  circumstances  indicate  that  course  and  distance 
is  the  most  reliable  of  the  two  calls,  and  that  the  call  for  the  object 
was  by  a  mistake,  that  the  latter  will  be  made  to  yield  to  the  former.*' 

There  being  no  evidence  of  any  uncertainty  or  ambiguity  in  the  calls 
of  the  Chalk  deed,  it  was  not  proper  to  consider,  in  establishing  the  south 
line  of  that  survey  anything  found  on  the  ground  that  was  not  called  for 
in  the  deed,  as  indicating  the  actual  footsteps  of  the  surveyor.  In  such 
a  case  his  work  must  be  tested  by  the  actual  calls  of  the  grant;  and, 
under  the  authorities  cited,  and  in  view  of  the  rule  there  stated,  we 
are  clearly  of  the  opinion  that  there  is  no  evidence  in  this  record  con- 
trolling the  call  in  the  Chalk  deed  for  course  and  distance  south  of  the 
Polk  survey,  and  that  the  verdict  of  the  jury  to  the  contrary  was  not 
supported  by  the  evidence,  and  the  court  should  not  have  submitted  that 
issue  to  tiie  jury. 

This  brings  us  to  the  question  as  to  whether  there  is  any  merit  in 
the  defense  of  limitation  interposed  by  the  appellees.  If  the  judgment 
rendered  in  1895  is  valid,  limitation  can  not  prevail  for  it  is  clear, 
although  conceding  that  the  defendants  have  always  remained  in  pos- 
session, that  since  the  time  that  that  judgment  was  rendered  to  the  time 
that  the  present  suit  was  instituted  a  sufficient  length  of  time  has  not 
expired  under  either  the  five  or  ten  years  statutes,  the  only  two  periods  of 
limitation  which  can  be  considered  in  this  case,  to  create  a  bar.  (Thom- 
son V.  Weisman,  98  Texas,  174.)  In  the  former  suit  of  trespass  to  try 
title  between  these  parties  was  involved  the  tract  of  land  in  controversy, 
and  the  defendants  in  that  case,  who  are  the  appellees  here,  pleaded 
limitation.  The  agreed  judgment  rendered  in  that  case  in  1895  fixed 
the  line  in  controversy  to  be  the  south  line  of  the  W.  R.  Chalk  survey, 
arid  awarded  the  plaintiffs  in  that  case,  who  are  the  appellants  here,  idl 
the  land  running  north  up  to  that  point,  which  would  include  within  the 
plaintiffs*  land,  the  30  acres  now  in  controversy.  Limitation  with  all 
other  defenses  existing  at  that  date  which  could  have  been  interposed  by 
the  appellees  in  that  case,  were  merged  into  the  judgment,  and  after 
which  it  became  operative  as  res  adjudicata,  and  this  judgment  stand:» 
in  the  way  of  the  pleas  of  limitation,  unless  it  can  be  avoided  or  can-> 
celled  and  set  aside  on  the  ground  of  fraud,  as  alleged  by  appellees  in 
their  attack  upon  it. 
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The  sole  ground  for  avoiding  the  judgment,  as  stated  by  the  pleadings 
is,  that  it  was  entered  in  fraud  of  the  rights  of  the  appellees,  and  was 
not  the  correct  and  true  judgment  agreed  to.  One  of  the  defendants  in 
the  first  case  did  not  testify  in  this  case.  Mrs.  Blackburn  and  her  hus- 
band and  another  of  the  Blackbums  who  were  the  other  parties  to  the 
original  suit,  testified  in  this  case,  and  their  evidence  is  to  the  effect  that 
a  judgment  was  agreed  to;  that  their  attorney  selected  by  them  informed 
them  as  to  the  terms  of  the  agreement,  and  that  he  and  the  attorney  of 
the  plaintiffs  agreed  to  the  judgment.  Mrs.  Blackburn's  evidence  is 
based  more  upon  information  she  received  from  her  husband  and  son 
than  from  knowledge  she  actually  possessed  of  the  transaction.  It  does 
appear  as  a  fact  that  the  judgment  was  agreed  to  between  the  two  at- 
tomeydy  and  was  entered  in  accordance  with  the  agreement  as  actually 
made;  and  the  evidence  of  the  Blackbums  shows  that  the  judgment  as 
entered  was  not  as  they  understood  it.  We  have  searched  the  record  in 
vain  for  evidence  indicating  that  any  fraud  was  perpetrated  in  the  ren- 
dition of  the  judgment.  It  may  be  conceded  that  the  judgment  was  not 
as  the  appellees  understood  it,  but  it  was  entered  in  accordance  with 
the  understanding  and  agreement  of  the  attorneys  of  both  parties.  There 
were  no  misrepresentations  or  statements  made  by  the  plaintiffs^  attorney 
that  misled  the  def^dants  or  their  attorney,  or  that  induced  them  to 
act  contrary  to  wliat  they  intended.  There  is  no  evidence  of  any  fraud 
or  want  of  good  faith  or  fair  dealing  upon  the  part  of  the  attorneys,  but 
they  both  seem  to  have  acted  upon  the  idea  that  they  were  carrying  out 
the  agreement  as  they  understood  it.  Fraud  can  not  be  inferred;  it 
must  be  proven  in  order  to  set  aside  a  judgment  or  an  agreement  entered 
into  by  tiie  parties  standing  upon  equal  terms. 

The  appellees  in  their  attack  upon  this  judgment  have  seen  fit  to 
limit  it  solely  to  the  charge  of  fraud,  and  in  determining  its  validity  the 
court  will  not  go  beyond  the  averments  of  the  answer  and  afford  relief 
based  upon  some  other  ground  for  which  the  judgment  may  be  vulnerable. 
If  it  had  been  sought  to  disturb  this  judgment  upon  the  ground  that  a 
mistake  was  made  in  determining  the  agreement  as  actually  entered  of 
record — ^that  the  minds  of  the  parties  had  never  met  upon  the  terms 
there  stated,  there  would  have  been  some  plausibility  in  the  defense ;  and 
it  might  have  been  held  that  the  evidence  as  introduced  would  have  been 
iniflBcient  to  justify  the  court  in  setting  aside  that  judgment  or  reform- 
ing it.    But,  as  said  before,  these  facts  were  not  made  an  issue  as  they 
were  not  pleaded;  and  it  is  not  the  policy  of  this  court  to  reverse  and 
remand  a  case,  merely  for  the  purpose  of  permitting  a  party  to  bring 
into  the  record  an  issue  that  could  have  been  introduced  but  which  was 
not  urged  in  the  court  below.     If  we  were  disposed  to  do  so  in  this 
instance,  it  would  avail  nothing,  because  such  ground  of  attack  at  this 
date  would  be  barred  by  the  four  years  statute  of  limitations. 

It  is  contended  by  Mrs.  Blackburn  that  the  strip  of  land  is  her 
separate  property,  and  that  as  she  did  not  agree  or  consent  to  the  previ- 
ous judgment  as  actually  entered,  or  suteequently  acquiesced  in  its 
terms,  that  she  is  not  bound  by  it.  Mrs.  Blackburn  testifies  that  her 
separate  means  paid  for  the  land  in  controversy,  but  she  has  no  title 
to  the  same  except  that  acquired  by  virtue  of  the  Burdett  deed,  which 
does,  in  the  calls  for  distance,  embrace  the  land  in  controversy,  and  in 
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order  to  acquire  title  under  that  instrument  it  must  be  by  virtue  of  an 
application  of  the  five  years  statutes  of  limitation.  The  evidence  does 
show  that  the  taxes  were  paid  by  the  defendants  for  the  length  of  time 
required  by  the  statute,  and  that  that  deed  was  recorded  for  the  length 
of  time  required  prior  to  the  institution  of  the  first  suit.  But  the  evi-: 
dence  shows  that  whatever  possession  there  was  of  the  land  in  question, 
either  under  the  five  or  the  ten  years  statutes,  was  by  reason  of  the 
occupancy  of  herself  and  husband.  If  such  occupancy  would  ripen 
into  title  under  either  statute,  the  title  would  be  in  the  community  and 
not  in  her  separate  right.  Therefore,  if  it  could  be  conceded  that  she 
was  not  bound  by  the  judgment  previously  rendered,  it  would  not  au- 
thorize the  trial  court  to  disturb  it,  because  she  was  not  a  necessary 
party  to  that  suit,  as  the  property  being  community,  the  judgment 
against  her  husband,  who  was  a  party,  would  be  efl^ectual  and  conclusive 
against  her. 

In  view  of  what  we  have  said  it  is  unnecessary  that  we  should  par- 
ticularly notice  the  point  raised  by  the  appellants'  plea  of  limitation 
asserted  against  the  action  to  set  aside  the  former  judgment;  but  how- 
ever, we  will  state  that  after  fully  considering  the  evidence  of  the 
Blackburns,  who  testified  in  this  case  upon  that  subject,  we  do  not  think 
it  sufficient  to  defeat  the  operation  of  the  four  years  statute  of  limitation 
as  pleaded  by  the  plaintiffs.  They  knew  that  a  judgment  was  rendered, 
they  lived  in  the  county  where  it  was  rendered,  they  had  authorized 
their  attorney  to  agree  to  a  judgment.  Now  four  years  after  that  time 
they  practically  bring  an  action  in  the  nature  of  a  cross  bill  in  this  suit 
to  set  the  judgment  aside  on  the  ground  of  fraud,  and  that  they  had  no 
knowledge,  until  a  short  time  prior  to  the  filing  of  the  suit,  that  the 
fraud  had  been  perpetrated.  There  was  no  effort  at  concealment,  nor 
were  any  misrepresentations  made  concerning  the  fact  that  a  judgment 
was  entered.  If  we  could  concede,  as  a  matter  of  law,  that  they  knew 
nothing  about  the  fact  that  it  embraced  the  land  in  controversy  and 
awarded  the  same  to  the  plaintiffs  before  the  plaintiffs  brouffht  the 
present  suit,  the  evidence  fails  to  show  that  they  exercised  any  diligence 
to  determine  the  nature  and  character  of  the  judgment  as  actually 
entered;  or  that  they  were  misled  as  to  its  terms. by  the  plaintiffs,  or 
that  they  were  lulled  into  a  feeling  of  security  by  reason  of  the  conduct 
or  statement  of  any  of  the  .attorneys  connected  with  the  transaction,  of 
such  a  nature  as  would  induce  them  to  refrain  from  an  investigation 
and  ascertainment  of  the  terms  of  a  judgment  that  so  materially  affected 
their  interests,  and  which,  with  the  exercise  of  ordinary  care,  they 
could  have  readily  discovered. 

The  disposition  that  we  make  of  the  case  renders  it  unnecessary  that 
we  should  take  up  the  assignments  of  errors  and  consider  them  in  detail, 
but  the  questions  passed  upon  are  embraced  in  the  assignments;  and,  in 
accordance  with  the  views  stated,  and  for  the  reason  that  it  appears  that 
the  case  has  been  fully  developed,  the  judgment  below  will  be  reversed 
and  here  rendered  in  favor  of  the  appellants  for  the  land  in  controversy, 
and  that  the  south  line  of  the  Chalk,  which  is  the  north  line  of  the 
plaintiffs'  land,  be  established  and  located  1067  6-10  varas  south  of  A. 
Polk's  southwest  corner. 

Reversed  and  rendered. 


1906,'}      Carnegie  Public  L.  A.  of  Bbownwood,  v.  Habris.      165 


Carnegie  Public  Library  Association  op  Brownwood,  Texas,  v. 
P.  A.  Harris  et  al. 

Decided  May  9,  1906. 

L^peeial  Issnei — ^Verdict — Compliance  with  Contraet. 

On  the  issue  whether  a  building  contractor  had  complied  with  his  under- 
ttkiog,  the  juiy,  in  response  to  one  question  propounded  them,  found  that  he 
had  substantially  complied,  and  to  two  other  questions  found  that  he  had  not 
complied  ''to  the  letter."     Held,  a  finding  of  substantial  compliance. 

1— Building  Contract — ^Perfonnanoe— Arohiteet't  CertiiLcate. 

A  contractor  agreed  to  erect  a  building  to  the  satisfaction  of  the  architect, 
who  was  made  agent  for  the  owner,  the  contract  providing  that  no  certificate 
by  him,  as  to  performance,  should  be  conclusive  on  his  principal,  except  the 
final  one.  Held,  that  the  architect's  final  certificate  was  conclusive  that  the 
contractor  had  complied  with  his  undertakings,  in  the  absence  of  fraud  or  gross 
negligence. 

3.— iame — Aetion  on  Bond. 

An  action  for  recovery  of  damages  for  the  use  of  inferior  materials,  brought 
on  the  bond  of  a  building  contractor  to  perform  his  undertaking,  is  precluded, 
equally  with  one  on  the  building  contract  itself,  by  the  certificate  of  perform- 
ance given  by  the  architect,  and  which  the  contract  had  made  conclusive. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  before 
Hon.  Jno.  W.  Goodwin. 

r.  C.  .Wilkinson  and  I.  J.  Rice,  for  appellant. — The  architect  not 
having  the  power,  under  the  terms  of  the  contract,  specifications  and 
bond,  to  bind  appellant  to  accept  inferior  work  and  improper  material, 
the  question  of  fraud  and  conspiracy  between  Harris  and  the  architect 
was  improperly  submitted  to  the  jury,  and  having  been  submitted  the 
answers  to  such  questions  should  have  been  disregarded  by  the  court  in 
rendering  his  judgment.  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Henry  & 
Dilly,  65  Texas,  686;  Cannon  v.  Hunt,  38  S.  E.  Bep.,  983,  49  S.  W. 
Bep.,  284;  Clacious  v.  Black,  50  N.  Y.,  145,  67  S.  W.  Bep.,  40. 

Boynion  £  Boynion,  for  appellees. — By  the  terms  of  their  written 
contract  the  work  was  to  be  performed  under  the  supervision  and  direction 
of  an  architect,  employed  by  appellant,  and  subject  to  his  approval,  and 
the  issuance  by  the  architect  of  his  final  certificate  is  binding  and  con- 
clusive on  all  parties  unless  fraud  be  pleaded  and  proved.  Boettler  v. 
Tendick,  73  Texas,  493 ;  Kilgore  v.  Northwest  Texas  Bap.  Ed.  Soc.,  89 
Texas,  465 ;  Brin  v.  McGregor,  45  S.  W.  Bep.,  923 ;  Collier  v.  Betterton, 
8  Texaa  Civ.  App.,  479;  Johnson  v.  White,  27  S.  W.  Bep.,  174;  Wright 
V.  Myer,  25  S.  W.  Sep.,  1122 ;  Martinsburg  &  P.  E.  B.  Co  v.  March, 
114  TJ.  S.,  550;  Kennedy  v.  Poor,  151  Pa.  St.,  472;  Chicago,  S.  P.  & 
C.  B.  B.  Co.  V.  Price,  138  U.  S.,  185;  Elliott  v.  Missouri,  K.  ife  TL  By., 
74  Fed.  Bep.,  707. 

KEY,  Associate  Justice. — P.  A.  Harris  brought  this  suit  against 
the  Carnegie  Public  Library  Association  of  Brownwood,  Texas,  a  cor- 
poration, to  recover  a  balance  alleged  to  be  due  him  on  a  contract  for 
the  construction  of  a  library  building. 
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The  defendant  filed  a  general  denial  and  a  cross  bill  impleading  W. 
W.  Cameron,  and  asserting  that  plaintiff  had  failed  to  comply  with  his 
contract,  and  that  the  defendant  was  entitled  to  recover  upon  the  bond 
given  by  the  plaintiff  with  Cameron  as  surety.  The  cross  bill  set  forth 
the  particulars  in  which  it  was  alleged  the  plaintiff  had  breached  the 
contract,  admitted  the  employment  of  Herbert  as  architect,  but  charged 
that  he  fraudulently  conspired  with  the  plaintiff,  and  negligently  and 
fraudulently  permitted  the  use  of  inferior  material  to  be  used  in  the 
building.  '  It  was  also  charged  that  if  Herbert  was  not  guilty  of  fraudu- 
lent conduct,  that  he  was  guilty  of  gross  negligence. 

These  averments  were  all  controverted  by  the  plaintiff  in  a  supple- 
mental petition  filed  by  him.  Cameron  filed  an  answer  embracing  a 
general  denial,  and  adopting  the  pleadings  of  the  plaintiff  Harris. 

The  case  was  submitted  to  the  jury  upon  numerous  special  issues;  and, 
upon  a  verdict  answering  the  special  issues  submitted,  the  court  rendered 
a  judgment  for  the  plaintiff  for  $1,138.50,  with  interest  thereon,  and 
the  defendant  has  appealed. 

Under  the  first  and  second  assignments  of  error,  the  contention  is 
made  that  the  plaintiff  was  not  entitled  to  recover  because  the  jury  failed 
to  find  that  he  had  substantially  complied  with  his  contract.  In  response 
to  the  tenth  issue  submitted  the  jury  found  that  the  plaintiff  had  sub- 
stantially complied  with  the  contract.  The  same  question  was  submitted 
twice  thereafter,  and  the  jury  replied  each  time,  "No,  not  to  the  letter.'' 
Considering  these  questions  and  the  response  made  thereto  by  the  jury, 
we  think  it  was  the  latter's  intention  to  find  that  the  contract  had  been 
substantially  complied  with.  But  in  view  of  the  power  conferred  upon 
the  architect,  and  the  final  certificate  given  by  him,  the  question  re- 
ferred to  is  of  little  importance. 

Other  assignments  assail  the  action  of  the  court  in  holding  that  the 
contract  vested  in  the  architect  the  power  to  bind  appellant.  The 
contract  stipulated  that  Herbert  was  to  be  the  architect  ^'acting  for  the 
purposes  of  this  contract  as  agent  of  said  owner;*'  and,  after  providing 
that  the  work  was  to  be  done  under  the  direction  and  to  the  satisfaction 
of  Herbert,  and  for  many  other  details,  the  tenth  article  reads  as  fol- 
lows :  "It  is  further  mutually  agreed  between  the  parties  hereto  that  no 
certificate  given  or  payment  made  under  this  contract  except  the  final 
certificate  or  final  payment,  shall  be  conclusive  evidence  of  the  per- 
formance of  this  contract,  either  wholly  or  in  part,  and  that  no  payment 
shall  be  construed  to  be  an  acceptance  of  defective  work  or  improper 
materials." 

We  think  it  is  manifest  from  the  language  quoted  that  it  was  the 
intention  of  the  parties  that  the  final  certificate  of  the  architect  should 
be  conclusive  evidence  of  performance  of  the  contract  by  the  plaintiff. 
Unless  this  construction  is  adopted,  the  words  "except  the  final  certifi- 
cate,'* are  meaningless,  and  have  no  place  in  the  contract.  It  is  a  well 
settled  rule  that  when  it  can  be  done  every  word  of  a  written  contract 
is  to  be  given  a  meaning,  and  we  see  no  reason  why  that  rule  should  not 
apply  in  this  case.  The  architect  gave  a  final  certificate  showing  that 
the  plaintiff  was  entitled  to  the  amount  sued  for  and  recovered;  and, 
according  to  well  settled  rules  of  law,  the  jury  having  found  that  there 
was  no  fraud  and  that  the  architect  was  not  guilty  of  gross  negligence. 
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the  plaintiff  was  entitled  to  recover.  (Boettler  v.  Tendick,  73  Texas, 
493;  Kilgore  v.  Northwest  Texas  Bap,  Ed.  Soc,  89  Texas,  465;  Erin  v. 
McGregor,  45  S.  W.  Bep.,  923;  Collier  v.  Betterton,  8  Texas  Civ.  App., 
484;  Johnson  v.  White,  27  S.  W.  Rep.,  174.) 

The  further  contention  is  urged  that. if  the  certificate  of  the  architect 
be  held  to  constitute  conclusive  evidence  of  compliance  with  the  contract, 
still  appellant  would  not  be  cut  off  from  its  cross  action  for  damages 
upon  the  bond,  upon  a  showing  that  the  plaintiff  had  used  inferior 
material,  etc.  This  contention  is  overruled.  The  bond  and  contract 
must  be  construed  together,  and  if  the  plaintiff  did  not  breach  the  con- 
tract, there  was  no  breach  of  the  bond. 

There  are  some  criticisms  urged  against  the  charge  of  the  court,  but 
in  our  opinion  they  are  without  merit.  In  some  respects  the  findings  of 
the  jury  are  assailed,  but,  insofar  as  they  are  essential  to  the  correctness 
of  the  judgment,  we  find  testimony  which  supports  them. 

Xo  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Charles  Wolfe  v.  A.  P.  Willingham. 

Decided  May  9,  1906. 

TreipaM  to  Try  Title — Jurisdiction — ^Venue. 

The  District  Court  has  jurisdiction  to  try  a  case  of  trespass  to  try  title  for 
Und  situated  in  another  county,  and  it  is  error  to  dismiss  such  case  on  de- 
murrer questioning  the  jurisdiction.  The  question  was  one  of  venue  only  and 
to  be  raised  by  plea  of  privilege. 

Appeal  from  the  District  Court  of  Travis  County.    Tried  below  before 
Hon.  George  Calhoun. 

Sidan  Harris,  for  appellant. 

Xo  briefs  for  appellee  were  on  file. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  in  Travis  County  by  the  appellant  against  appellee  for  the  re- 
covery of  land  situated  in  Mason  County.  Besides  a  general  denial  and 
a  pica  of  not  guilty,  defendant's  answer  consists  in  the  following  ex- 
ception: "Xow  comes  A.  P.  Willingham,  the  defendant  in  the  above 
numbered  and  entitled  cause,  and  by  her  attorney  excepts  to  plaintiff 's  pe- 
tition and  says  that  the  same  is  insufiBcient  in  law,  because  it  appears 
therefrom  that  this  is  a  suit  in  trespass  to  try  title  for  the  recovery  of  a 
tract  of  land  wholly  situated  and  lying  in  the  county  of  Mason  and 
State  of  Texas,  and  that  the  defendant  resides  in  said  county  of  Mason, 
and  therefore  this  court  has  no  jurisdiction  of  the  subject  matter  of  this 
puit  and  to  try  the  same." 

The  judgment  of  the  court  shows  that  this  demurrer,  was  sustained, 
and  it  expressly  states  that  the  suit  was  dismissed  because  the  trial  court 
had  no  jurisdiction.  We  do  not  undertake  to  say  what  would  be  the 
power  of  a  trial  court  to  prevent  its  records  from  becoming  the  dumping 
ground  of  cases,  the  venue  of  which  properly  belong  to  other  counties, 
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for,  as  the  record  here  stands,  that  question  is  not  before  us.  It  affirm- 
atively appears  that  the  court  dismissed  the  plaintiff's  case  on  the  ground 
that  it  had  no  jurisdiction.  It  is  expressly  alleged  in  the  plaintiff's 
petition  that  the  defendant  resided  in  Mason  County,  and  that  the  land 
was  situated  in  that  county.  The  court  assumed  from  this  statement  that 
it  had  no  jurisdiction.  The  question  is  not  one  of  jurisdiction  but  of 
venue.  The  District  Court  of  Travis  County,  of  course,  is  one  of  general 
jurisdiction,  which  embraces  the  authority  to  try  all  actions  of  trespass 
to  try  title,  and  there  is  no  limitation  in  the  law  that  restricts  the  exercise 
of  this  power  solely  to  lands  lying  within  Travis  County.  This  was  so 
decided  by  this  court  in  State  v.  Patterson,  40  S.  W.  Rep.,  224,  and  the 
same  case  in  48  S.  W.  Rep.,  370. 

Upon  a  proper  plea  presenting  the  question  of  venue,  the  court  could 
have  dismissed,  but  there  was  no  such  issue  or  question  presented  to  the 
trial  court.  It  merely  dismissed  on  the  ground  of  want  of  jurisdiction, 
which  ruling  is  in  opposition  to  the  authorities  cited. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


J.  E.  Parker  et  al.  v.  Citizens  Railway  Company  et  al. 

Decided  May  9,  1906. 

1. — ^Estoppel — ^Lien. 

Directors  of  a  corporation  who  made  sale  of  its  property  eoyenantixig  to 
remove  all  liens  therefrom,  were  estopped  from  asserting  title  thereto  against 
the  purchasers,  through  a  sale  afterwards  made  under  a  previously  executed 
mortgage,  assented  to  by  the  stockholders,  securing  a  pledge  of  the  bonds  of 
the  company  for  their  own  claims  against  it. 

8. — Same — Conditions  Subsequent. 

Breach  by  the  purchasers  of  a  street  railway  line  of  their  contract  to  coih 
tinue  its  operation,  being  a  condition  subsequent,  did  not  avoid  the  effect  of 
an  estoppel  on  the  vendors  from  enforcing  liens  against  which  thej  had  "war- 
ranted. 

3. — Same— Appeal  and  Error. 

Where  the  facts  establishing  an  estoppel  of  appellants  were  clearly  estab- 
lished and  undisputed,  the  judgment  against  them  may  be  sustained  on  that 
ground,  though  no  issue  as  to  estoppel  was  submitted  to  the  jury. 

Error  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam.  R.  Scott. 

W.  B,  Carrington  and  Eugene  Williams,  for  plaintiffs  in  error. — 
Consent  of  stockholders  validated  the  lien  for  benefit  of  directors :  Scott 
V.  Farmers  &  M.  Nat.  Bank,  97  Texas,  31 ;  College  P.  Belt  Line  v.  Tdc, 
15  Texas  Civ.  App.,  279;  Tenison  v.  Patton,  95  Texas,  284;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.,  587;  3  Thompson  on  Corps.,  sec.  4068. 

Title  thereunder  will  be  superior  to  the  rights  of  subsequent  purchasers 
and  creditors.  Willis  v.  Smith,  65  Texas,  658 ;  De  Garcia  v.  Gal  van,  55 
Texas,  57 ;  Chenev  v.  Dunlap,  5  Law  Rep.  Ann,,  467 ;  West  v.  Miller,  25 
X.  E.  Rep.,  143  •,  Blake  v.  Koons,  32  ^^.  W.  Rep.,  380;  Johnson  v. 
Jouchert,  8  Law  Rep.  Ann.,  797. 
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The  court  in  submitting  the  issues  to  the  jury  did  not  submit  the 
issue  of  estoppel.  Defendants  in  error  presented  special  issues  of  their 
own  which  were  submitted  to  the  jurv.  in  none  of  which  is  there  a  request 
on  the  part  of  the  defendants  in  error  that  the  issue  of  estoppel  be  sub- 
mitted to  the  jury.  Linney  v.  Wood,  66  Texas,  28;  Page  v.  Arnim,  29 
Texas,  70. 

Clark  &  Bollinger,  for  defendants  in  error. — By  the  terms  of  the  sale 
the  plaintiffs  in  error  were  estopped  to  assert  or  set  up  anv  rights  accru- 
ing under  anv  pretended  lien  upon  the  property  of  the  Dummv  Company. 
4  Thomp.  Corp.,  sec.  5269 ;  10  Cyc,  pp.  1066,  1083,  1085 ;  2  Morawitz 
on  Corp.,  sees.  630-31. 

KEY,  Associate  Justice. — This  is  the  second  time  this  case  has 
been  up  on  appeal.  A  full  statement  of  the  case  will  be  found  in  Scott 
T.  Bank,  reported  in  66  S.  W.  Bep.,  485;  75  S.  W.  Rep.,  7,  and  97  Texas, 
31.  At  the  last  trial  the  case  was  submitted  to  a  jury  upon  special 
issues,  and  judgment  rendered  for  the  defendants  as  against  all  of  the 
plaintiffs.  The  plaintiffs,  known  and  designated  as  Parker  and  associ- 
ates, have  brought  the  case  to  this  court,  and  ask  to  have  the  judgment 
TCTersed  and  rendered  for  them. 

The  only  essential  difference  in  the  case  now  from  what  it  was  on  the 
former  appeal  is  the  fact  that  the  action  of  the  directors  of  the  Dummy 
Bailway  Company,  in  passing  a  resolution  instructing  the  secretary  to 
hold  the  $50,000*  in  bonds  issued  April  15,  1891,  for  the  benefit  of  and 
to  secure  the  members  of  the  company  who  had  advanced  money  or 
become  sureties  for  it,  was  concurred  in  at  the  time  or  afterwards  ratified 
by  all  the  stockholders  of  the  company.  On  account  of  this  difference 
the  plaintiffs  in  error  make  the  contention  that  the  sale  under  the  deed 
of  trust  made  to  secure  the  bonds  referred  to,  at  which  sale  the  plaintiffs 
became  purchasers,  vested  title  in  them.  The  sale  referred  to  was  sub- 
sequent to  the  inception  of  the  title  under  which  the  defendants  hold. 

On  March  8,  1892,  the  plaintiffs  in  error,  joined  by  four  other  stock- 
holders of  the  dummy  company,  submitted  a  written  proposition  offering 
io  sell  the  property  to  W.  J.  Hobson  "free  from  any  encumbrance  what- 
ever.** That  proposition  was  accepted  by  Hobson,  who  was  acting  for  the 
Waco  Electric  Bailway  &  Light  Company.  On  April  4,  1892.  at  a  meet- 
ing of  the  stockholders  and  directors  of  the  Dummy  Company,  the  con- 
tract referred  to  was  approved ;  and  on  the  same  day  a  warranty  deed  was 
executed  by  the  Dummy  Company  conveying  the  property  to  the  Electric 
Railway  &  Light  Company,  with  covenants  of  general  warranty,  and 
expressly  covenanting  to  remove  all  lions  from  the  property.  This  sale 
>ras  made  to  provide  means  with  which  to  pay  the  debts  of  the  Dummy 
Company,  and  the  consideration  was  applied  to  the  payment  in  part  of 
the  debt  for  which  the  plaintiffs  in  error  were  sureties.  The  defendant 
in  error,  the  Citizens  Railway  Company,  holds  under  the  Waco  Electric 
Railway  &  Light  Company. 

On  these  facts  we  hold  that  the  plaintiffs  in  error  are  estopped  from 
assailing  defendant's  title.  (4  Thomp.  Corp.,  sec.  5269:  2  Mor.  Corp., 
sees.  630,  631.)  The  written  proposition  submitted  by  Parker  and 
associates  as  stockholders  of  the  Dummy  Company,  anij  accepted  by 
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Hobson  for  the  Electric  Bailway  &  Light  Company,  embodied  the  propo- 
sition to  sell  the  property  free  from  any  encumbrance  whatever,  title  to 
be  made  within  sixty  days  from  date  of  acceptance.  As  the  title  asserted 
by  Parker  and  associates  had  its  origin  in  an  alleged  lien  antedating  the 
proposition  referred  to,  we  hold  that  they  are  estopped.  The  estoppel  is 
not  avoided  by  the  fact  that  Hobson  and  the  Electric  Railway  &  Light 
Company  failed  to  operate  the  street  car  line,  as  stipulated  in  the  con- 
tract and  in  the  deed  from  the  Dummy  Company.  That  stipulation  was 
a  condition  subsequent,  and  its  breach  did  not,  as  between  them  and  their 
vendees  and  Parker  and  associates,  affect  the  title  to  the  property.  In 
fact,  the  Supreme  Court  held  on  the  former  appeal,  that  the  transaction 
involved  no  promise,  either  express  or  implied,  to  Parker  and  associates; 
and  in  effect  held  that  they  could  not  even  recover  damages  for  a  breach 
of  the  obligation  to  operate  the  car  line. 

The  question  of  estoppel  was  not  submitted  to  the  jury,  but  there  being 
testimony  to  support  the  estoppel,  it  will  be  presumed,  in  the  absence 
of  anything  in  the  record  to  the  contrary,  that  the  court  rested  its 
judgment  upon  a  finding  by  it  of  estoppel.  Furthermore,  the  facts 
upon  which  the  estoppel  rests  are  established  by  clear  and  undisputed 
testimony,  and  it  was  unnecessary  to  submit  that  issue  to  the  jury. 

N"o  error  has  been  shown,  and  "the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Josephine  E.  Albin  v.  Gulf,  Colorado  &  Santa  Pb  Railway 

Company. 

Decided  May  9,  1906. 

1. — ^Failure  to  Stop  Train  at  Station — Sehednle. 

In  a  suit  against  a  railroad  company  for  failure  to  stop  its  passenger  train 
at  plaintiff's  destination  in  order  that  plaintiff  might  alight,  it  appearing  that 
plaintiff  had  no  ticket  to  her  destination  but  offered  to  pay  full  fare,  the  de- 
fendant answered  that  the  train  which  plaintiff  boarded  was  a  fast  passenger 
train  which  stopped  only  at  the  more  important  stations,  not  including  plam- 
tiff's  destination;  that  the  schedule  of  said  train  was  regulated  by  a  time  card 
which  was  duly  and  regularly  published;  and  that  besides  said  fast  train  de- 
fendant operated  daily  another  train  which  stopped  at  all  stations  for  the 
accommodation  of  the  local  travel,  to  which  class  the  plaintiff  belonged.  Held, 
defendant's  answer  was  not  subject  to  general  exception. 

8. — Admission  and  Exclusion  of  Testimony — ^Harmless  Error. 

It  not  being  contended  that  plaintiff  was  entitled  to  damages  solely  on  the 
around  of  humiliating  conduct  on  the  part  of  the  conductor  toward  her  and 
independent  of  the  legal  right  to  eject  her,  errors  in  regard  to  testimony 
which  concerns  only  the  conductor's  conduct  can  not  have  the  effect  of  reversing 
the  judgment. 

8. — Sohednle — Stopping  Placet — ^Bnty  of  Passenger. 

It  is  the  duty  of  a  person  about  to  take  passage  on  a  train  to  inform 
himself  as  to  its  stopping  according  to  the  regulations  of  the  company,  and 
if  he  makes  a  mistake,  not  induced  by  the  company  against  which  ordinary 
care  would  have  protected  him,  he  has  no  remedy  against  the  company  for 
the  consequences. 
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4   hmc    Through  Trains. 

Having  provided  the  public  with  adequate  accommodations  by  means  of 
rq^lar  trains  for  a  daily  passenger  service  between  all  stations,  a  railroad 
company  is  at  liberty  to  run  other  trains  stopping  at  certain  stations  only. 

Appeal  from  the  County  Court  of  Montgomery  County.  Tried  below 
before  Hon.  Jas.  T.  Sucks. 

W.  M.  Williams  and  8.  A,  McCall,  for  appellant. — ^When  a  depot  is 
shown  to  be  a  passenger  depot,  the  presumption  is  that  it  is  a  depot  for 
all  passenger  trains,  and  it  devolves  upon  the  pleader,  when  exempting 
it  as  such,  to  plead  such  facts  as  will  justify  and  excuse  failure  to  so 
use  it  as  such.  Fetter  on  Carriers,  vol.  1,  p.  307 ;  Hull  v.  East  Line  & 
Red  River  Ey.  Co.,  66  Texas,  619-20 ;  Bev.  Stats.,  arts.  4494  and  4496. 

The  court  erred  in  giving  the  sixth  special  charge  requested  by  the 
defendant^  as  follows: 

Tf  you  believe  from  the  evidence  that  the  plaintiff  boarded  defend- 
ant's toin,  known  as  the  ^flyer,'  at  Conroe,  Texas,  without  making 
rnqniry  to  ascertain  whether  or  not  said  train  would  stop  for  passengers 
to  alight  at  Clinesburg,  and  without  reasonable  ground  to  believe  said 
train  would  stop  at  said  station  in  order  to  permit  her  to  get  off,  then 
yon  will  let  your  verdict  be  for  the  defendant.'^ 

That  the  relation  of  "Carrier  and  Passenger''  did  exist,  see,  Missouri, 
K.  &  T.  Ey.  Co.  V.  Williams,  91  Texas,  257-8 ;  Houston  &  T.  C.  Ey.  Co. 
T.  Washington,  30  S.  W.  Eep.,  719 ;  Eay  on  Imposed  Duties  by  Passenger 
Carriers,  4  to  7;  Boothe's  Street  Eailway  Law,  sec.  326,  and  notes; 
Beach,  Law  of  Hallways,  art.  856;  Thompson  on  Carriers,  42-43;  Fetter 
on  Carriers,  vol.  1,  par.  221. 

A  custom  to  stop  a  train  at  a  station  at  which  it  is  not  scheduled  to 
stop  is  a  waiver  of  the  regulation.  Hull  v.  East  Line  &  E.  E.  Ev.  Co., 
66  Texas,  619-20;  Texas  &  P.  Ey.  v.  Elliott,  22  Texas  Civ.  App.,  31-32; 
Kohn  V.  Washer,  64  Texas,  132;  Merriman  v.  Fulton,  29  Texas,  98; 
Storey  on  Agency,  127-443 ;  Lawson  on  Carriers,  229-30 ;  Hutcheson  on 
Carriers,  267,  268,  269;  Fetter  on  Carriers,  vol.  1,  p.  307. 

Because  the  evidence  showed  that  the  rule  or  time  card  pleaded  and 
relied  upon  by  the  defendant  in  this  case  in  the  operation  of  its  said 
train,  biown  as  the  *'Flyer,*'  and  the  method  of  enforcing  the  same,  is 
unreasonable,  illegal,  and  is  a  discrimination  between  persons  seeking 
transportation  to  the  station  of  Clinesburg,  and  especially  on  the  very 
day  plaintiff  was  ejected  from  its  said  train.  Eev.  Stats.,  arts.  4494, 
4542;  Eddy  &  Cross,  Eeceivers,  v.  Eider,  79  Texas,  53;  International 
k  G.  N.  R.  E.  Co.  V.  Hinzie,  Guardian,  82  Texas,  628 ;  approved  in 
Mahoney  v.  Detroit  St.  Ey.,  93  Mich.,  614;  53  N".  W.,  Eep.,  793. 

J.  W.  Terry  and  A.  fl".  Culwell,  for  appellee. — The  appellee  had  the 
right  to  prescribe  that  certain  of  its  trains  would  not  stop  at  the  station 
of  Clinesberg  for  passengers.  It  likewise  had  the  right  to  prescribe 
that  this  train  would  not  stop  to  take  on  or  put  off  passengers  who  had 
taken  passage  at  certain  given  stations.  It  had  the  right  to  prescribe 
snch  a  schedule  for  this  train  as  in  its  judgment  was  desired,  and  having 
so  prescribed,  it  is  not  and  was  not  the  province  of  appellant  to  com- 
plain.   All  that  she  had  the  right  to  ask  were  there  train  facilities  which 
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would  permit  her  to  go  to  Clinesberg,  and  the  evidence  is  uncontradicted 
that  such  facilities  were  furnished,  to  wit,  other  trains.  Gulf,  C.  &  S. 
F.  By.  Co.  V.  Moore,  11  Texas  Ct.  Bep.,  424;  St.  Loui:^  Southwestern  Ry. 
Co.  V,  Campbell,  69  S.  W.  Bep.,  452,  and  authorities  there  cited. 

JAMES,  Chief  Justice. — Plaintiff  (Mrs.  Albin)  alleged  that  she 
boarded  appellee's  train  at  Conroe  for  Clinesburg  and  offered  to  pay 
the  legal  fare  to  the  latter  station,  and  was  without  lawful  cause  and 
with  great  force  and  violence  and  in  a  manner  humiliating  to  her  ejected 
from  the  train  at  the  station  of  Waukegan  (which  was  the  station  next 
before  reaching  Clinesburg),  and  upon  this  based  her  action  for  damages. 

Defendant  pleaded  certain  exceptions,  and  general  denial.  Also  a 
special  plea  in  substance  as  follows:  That  on  August  23,  1904,  appellee 
operated  a  daily  mixed  train  between  Conroe  and  Clinesburg  which 
afforded  ample  passenger  accommodations  between  said  points,  stopping 
each  day  at  said  stations.  Also  that  on  said  date  and  for  some  time 
prior  thereto,  it  operated  a  daily  passenger  train  known  as  'T'he  Flyer,*' 
said  passenger  train  being  operated  from  Beaumont  to  Somerville, 
Texas,  and  from  Somerville  to  Beaumont.  That  said  train  was  a  fast 
passenger  and  stopped  only  at  the  more  important  stations.  That  it 
does  not  and  did  not,  on  said  date,  regularly  stop  at  Clinesburg.  That 
the  schedule  of  said  train  was  regulated  by  a  time  card  which  was  duly 
and  regularly  published.  That  said  train  when  east  or  south  bound  does 
not  and  did  not  on  said  date  stop  at  the  station  of  Clinesburg  for  the 
purpose  of  allowing  passengers  to  debark  at  said  station  who  took 
passage  at  Somerville  or  at  points  ej^st  and  south  thereof. 

Plaintiff  pleaded  to  this  that  if  there  ever  existed  such  a  time  card, 
or  if  it  was  ever  promulgated  she  had  no  knowledge  of  any  such  rule 
or  regulation,  and  further  that  in  the  operation  of  said  "Flyer'*  it  was 
so  frequently  and  commonly  stopped  at  Clinesburg  for  the  purpose  of 
allowing  passengers  entering  said  train  at  intermediate  points  between 
Somerville  and  Clinesburg,  and  especially  at  the  station  of  Conroe,  to 
debark,  that  said  rule  was  abrogated  and  was  no  justification  for  plain- 
tiff's ejection  on  this  occasion.  That  in  the  handling  of  said  train 
divers  persons  boarding  same  at  intermediate  points  for  transportation 
to  Clinesburg,  with  the  knowledge  and  consent  of  appellee  who  accepted 
fares  and  tickets  to  the  station  of  Clinesburg  without  objection,  and 
which  persons  were  allowed  to  debark  at  Clinesburg,  by  reason  of  which 
said  train  became  a  passenger  train  for  all  purposes  for  said  station  of 
Clinesburg,  whereby  appellee  was  estopped  from  urging  said  rule. 

A  verdict  was  returned  for  the  defendant. 

The  first  assignment  of  error  attacks  the  sufficiency  of  the  special 
answer.    We  hold  that  it  was  sufficient. 

The  eighth  assignment  complains  of  a  question  as  leading,  the  answer 
to  which  is  said  to  have  boon,  "I'horo  was  not  any  loud  or  boisterous 
language  used  by  the  conductor/'  The  ninth  also  complains  of  a  ques- 
tion as  leading  which  evoked  the  following  answer  from  the  same  wit- 
ness: "I  was  in  the  first  or  second  seat  behind  her  and  heard  nothing 
about  sick  children.  I  was  in  a  position  to  hear  everything  said  loudly/' 
The  tonth  complains  of  the  exclusion  of  the  following  testimony  given 
by  another  witness:    "I  never  heard  him  use  any  insulting  language,   I 
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did  not  think  he  treated  her  with  much  respect.     I  was  red-headed  with 
him  when  he  got  through.'* 

Xone  of  these  points,  if  theoretically  sound,  can  have  the  effect  of 
reversing  the  judgment,  for  the  reason  that  they  all  affect  the  manner 
in  which  plaintiff  was  treated  by  the  conductor,  in  her  eviction.  The  case 
for  recovery  was  submitted  by  the  court  upon  the  issue  of  whether  or 
not  the  conductor  had  the  right  to  put  her  oft  the  train,  and  that 
issue  was  found  in  favor  of  the  defendant.  Nowhere  so  far  as  appel- 
lant's brief  shows,  is  there  any  contention  that  plaintiff  was  entitled  to 
damages  solely  on  the  ground  of  improper  or  humiliating  conduct  on 
the  part  of  the  conductor  toward  her,  and  independent  of  the  legal  right 
to  eject  her.  Tinder  the  circumstances  errors  in  regard  to  testimony 
which  concerns  only  the  conductor's  bearing  towards  plaintiff,  can  not 
hare  the  effect  of  reversing  the  judgment. 

The  court  by  the  first  paragraph  of  the  charge  submitting  the  issues 
told  the  jury  that  if  plaintiff  boarded  the  train  at  Conroe  without  a 
ticket  believing  she  did  not  have  time  to  procure  one,  and  with  the  bona 
fide  intention  to  take  passage  thereon  to  Clinesburg  and  intending  to 
pay  the  legal  fare  when  demanded,  that  she  thereby  became  a  passenger 
and  should  recover,  unless  under  instructions  given  in  reference  to  de- 
fendant's special  plea,  such  relation  did  not  exist.  Second  paragraph :  If 
bearing  in  mind  what  the  first  paragraph  says  in  regard  to  the  relation  of 
passenger  she  so  entered  the  train,  and  when  called  on  by  the  conductor 
for  her  fare  she  tendered  him  four  cents  a  mile  between  said  stations,  then 
under  the  law  she  was  lawfully  upon  said  train  and  became  a  passenger 
thereon  between  said  stations  of  Conroe  and  Clinesburg  and  if  thereafter 
the  conductor  nsed  insulting  language  towards  her  and  ordered  plaintiff 
to  leave  the  train  and  ejected  her  therefrom,  refusing  to  further  carry 
or  transport  her,  etc.,  to  find  for  plaintiff. 

The  next  portion  of  the  charge  presented  the  case  in  its  reference  to 
the  special  plea,  substantially  as  follows :    That  if  on  said  date  and  prior 
thereto  defendant  operated  its  passenger  train  known  as  "The  Flyer" 
between  Beaumont  and  Somerville,  and  Somerville  and  Beaumont,  that 
its  schedule  was  regulated  by  a  time  card  regularly  published  and  pro- 
mulgated, that  as  so  operated  it  did  not  stop  at  Clinesburg  for  the 
reception  and  debarkment  of  passengers  boarding  same  between  Somer- 
?ille  and  Cleveland,  and  futher,  if  they  found  that  plaintiff  with  full 
knowledge  of  the  manner  of  running  said  train,  boarded  same  with  the 
knowledge  or  consent  of  the  agents  and  servants  in  charge  thereof  at 
Conroe  intending  to  take  passage  thereon  to  Clinesburg,  and  further 
find  that  said  plaintiff  knew  said  train  did  not  convey  passengers  from 
Conroe  to  Clinesburg  and  debark  them,  to  find  for  defendant. 

Then  followed  a  paragraph  which  told  the  jury  plainly  that  if  thoy 
found  said  train  was  operated  as  above,  yet  if  they  found  that  the  agents 
and  servants  in  charge  of  such  trains  known  as  "The  Flyer"  so  fre- 
quently and  habitually  violated  such  rule  in  transporting  passengers  from 
Conroe  and  other  intermediate  points  between  Somerville  and  Cleveland, 
as  to  show  that  the  rule  was  not  in  force,  then  in  law  this  would  be  an 
abrogation  of  such  rule  and  it  would  afford  no  defense  in  this  case. 

The  court  at  the  instance  of  defendant  gave  the  following  special 
bastraction :    *^f  you  believe  from  the  evidence  that  the  plaintiff  boarded 
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defendant's  train  known  as  'The  Flyer/  at  Conroe,  Texas,  without  making 
inquiry  to  ascertain  whether  or  not  said  train  would  stop  for  paasengerii 
to  ah'ght  at  Clinesburg,  and  without  reasonable  ground  to  believe  that 
said  train  would  stop  at  said  station  in  order  to  permit  her  to  get  off, 
then  you  will  let  your  verdict  be  for  the  defendant." 

Prom  the  above  instructions  it  will  be  seen  that  plaintiff  was  in  plain 
terms  allowed  a  recovery  unless  the  rule  was  found  to  have  been  in  force 
and  effect  governing  the  operation  of  the  particular  train,  and  even  then 
plaintiff  was  declared  to  be  entitled  to  recover  if  she  had  reasonable 
ground  to  believe  that  the  train  would  stop  at  Clinesburg  when  she 
boarded  it.  This  reasonable  ground  under  the  evidence  here,  existed,  if  it 
existed  at  all,  in  connection  with  the  habit,  if  any,  of  the  train  stopping 
at  Clinesburg  for  such  purpose. 

Appellee  was  operating  another  daily  train  for  passengers  between  the 
stations  of  Cleveland  and  Somerville,  which  stopped  at  all  stations, 
among  them  Clinesburg.     This  train  is  known  as  the  *TBoll  Weevil.*' 
There  was  evidence  that  'The  Flyer"'  had  been  put  on  in  June,  1904, 
and  when  southeast  bound,  il;  stopped  at  all  stations  between  Cleveland 
and  Beaumont,  but  between  Somerville  and  Cleveland  it  stopped  only 
at  the  larger  stations,  except  when  stopped  by  flag  from  the  smaller 
stations,  one  of  which  was  Clinesburg,  for  the  purpose  of  taking  pas- 
sengers who  desired  to  go  to  some  point  southeast  of  Cleveland,  or  it 
would  stop  at  such  stations  to  let  off  passengers  comirLg  from  the  north 
of  Somerville  and  from  other  railroads  connecting  wiSi  the  Santa  Fe. 
When  north  bound,  that  is,  going  from  Beaumont  to  Somerville,  the 
train  stopped  at  all  stations  between  Beaumont  and  Cleveland,  but  be- 
tween Cleveland  and  Somerville  it  stopped  regularly  at  only  the  larger 
stations,  but  would  stop  at  intermediate  stations  when  flagged  to  take 
on  passengers  bound  for  some  point  north  of  Somerville,  or  to  let  off 
passengers  who  got  aboard  at  some  station  east  of  Cleveland.    In  other 
words  that  this  train  was  under  a  rule  or  regulation  to  stop  at  such 
points  as  Clinesburg  between  Somerville  and  Cleveland,  in  such  cases 
only,  and  between  said  points  defendant  operated  another  and  sufBdent 
daily  passenger  train  stopping  at  all  places. 

There  was  evidence  that  the  Flyer  stopped  at  Clinesburg  only  when 
required  to  for  the  purposes  indicated  above,  that  it  did  not  habitually 
stop*  there,  and  that  it  was  generally  known  at  Clinesburg  where  plaintiff 
lived,  that  such  was  the  rule  under  which  it  was  being  operated. 

There  was  evidence  that  plaintiff  was  promptly  informed  by  the  con- 
ductor that  the  train  was  not  scheduled  to  stop  at  Clinesburg,  that  he 
refused  to  accept  fare  from  her  to  Clinesburg  and  thus  contract  to  take 
and  leave  her  there,  that  he  offered  to  take  her  fare  to  the  next  regular 
stopping  place  be5'ond  Clinesburg,  she  to  take  the  chance  of  flie  train 
stopping  at  Clinesburg,  but  this  she  refused,  unless  the  conductor  would 
agree  to  let  her  off  at  Clinesburg,  which  he  declined  to  do.  Thus  it 
appears  from  the  evidence  in  the  case,  that  the  duty  of  the  conductor 
required  him  to  pass  Clinesburg  unless  the  train  happened  to  be  flagged 
at  that  point,  which  he  could  not  know  until  he  reached  there.  That 
under  these  circumstances  when  the  train  reached  Waukegan  she  was 
put  off  the  train,  she  refusing  to  pay  fare  to  the  next  station  and  take 
the  chance  of  the  train  being  flagged  to  stop  at  Clinesburg,  and  he  re- 
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fusing  to  make  a  contract  to  stop  the  train  at  Clinesburg  for  her,  by 
accepting  the  fare  to  that  point. 

There  was  snfScient  evidence  to  warrant  the  jury  in  finding  that  plain- 
tiff sufficiently  knew  the  circumstances  relative  to  the  stopping  of  this 
train  at  Clinesburg  to  make  it  appear  that  she  got  upon  this  train  without 
reasonable  ground  for  believing  that  it  would  stop  at  that  station,  and 
as  the  jury  must  have  found  the  facts  to  be  in  accordance  with  this 
theory,  the  verdict  should  be  sustained,  if  the  instructions  given  by  the 
court  embodied  the  law  correctly  on  the  subject.  "- 

The  only  charge  complained  of  is  the  special  charge  above  copied. 
It  is  vigorously  attacked.  But  in  our  opinion  the  criticisms  do  not 
affect  it.  It  did  not  authorize  a  verdict  for  defendant  unless  two  things 
concmred,  namely,  that  plaintiff  boarded  the  train  without  making  in- 
quiry as  to  whether  or  not  it  would  stop  at  Clinesburg;  and  further,  that 
she  had  no  reasonable  ground  to  believe  that  it  would  stop  there.  If  the 
jury  found  for  defendant  under  this  charge  they  necessarily  found  that 
she  had  no  reasonable  ground  for  believing  that  it  would  stop  there, 
becanse  their  finding  had  to  include  that  fact,  if  they  found  for  de- 
fendant under  that  charge.  If  they  found  that  fact,  it  was  immaterial 
that  she  failed  to  make  inquiries.  Neither  did  the  charge  conflict  with 
the  main  charge,  for  under  all  the  evidence  presented,  whatever 
ground  she  had  for  believing  or  not  believing  that  it  would  stop  at 
Clinesburg,  had  reference  to  the  custom  or  manner  of  stopping  the  train 
at  that  place. 

The  law  of  the  case  appears  to  be  now  well  settled.  It  is  the  duty  of  a 
person  about  to  take  passage  on  a  train  to  inform  himself  as  to  its  stop- 
ping according  to  the  regulations  of  the  company,  and  if  he  makes  a 
mistake  not  induced  by  the  company  against  which  ordinary  care  would 
have  protected  him,  he  has  no  remedy  against  the  company  for  the  con- 
sequences.    (Beaudiamp  v.  International  &  G.  N.  Ry.,  56  Texas,  240.) 

We  are  inclined  to  think  that  if  the  company  is  known  to  habitually 
stop  at  a  station,  and  a  person  is  misled  by  this  to  so  believe  and  boards 
sndi  train  in  the  belief,  so  induced  by  the  conduct  of  defendant,  he 
would  acquire  a  right  to  be  let  off  there.  That  issue  was  presented  by  a 
charge  which  in  effect  told  the  jury  to  find  for  plaintiff  if  the  train  was 
so  operated  as  to  induce  the  belief  that  the  rule  relied  on  had  been 
abrogated,  or  plaintiff  had  reasonable  ground  to  believe  that  the  train 
would  stop  there. 

Defendant  had  a  right  to  run  a  system  of  fast  trains  between  Cleve- 
land and  Somerville,  stopping  at  certain  stations  only,  having  complied 
with  the  law  and  provided  the  public  with  adequate  accommodations  by 
means  of  other  regular  trains  for  a  daily  passenger  service  between  those 
places,  stopping  at  all  stations.  Having  done  this,  the  statute  was 
satisfied,  and  it  was  at  liberty  to  run  other  trains  stopping  at  certain 
stations  onlv  between  those  points.  (Railway  v.  Moore,  11  Texas  Ct. 
Rep.,  424.)'^ 

If  Clinesburg  was  one  of  the  stations  at  which  such  train  was  not 
scheduled  to  stop,  plaintiff  could  not  by  boarding  the  train  without 
having  made  inquiry  as  to  whether  she  was  boarding  the  right  train, 
acquire  the  right  to  have  it  stop  there.  This,  however,  is  subject  to 
exceptions,  such  as  where,  by  some  act  of  the  defendant's  agents  and 
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servants^  she  has  been  led  to  take  the  particular  train.  In  this  case  the 
court  in  effect  told  the  jury  to  find  for  her  unless  they  found  she  knew 
of  the  rule,  or  that  she  entered  the  train  without  reason  to  believe  it 
was  to  stop  at  Clinesburg. 

According  to  evidence  in  the  record,  which  the  jury  had  a  right  to 
accept,  this  "Flyer"  had  been  operated  under  the  arrangement  indicated 
by  the  testimony  of  the  conductor  and  others,  for  several  months;  it 
passed  Clinesburg  as  often  as  it  stopped  there;  it  was  generally  under- 
stood at  Clinesburg  that  it  would  not  stop  there  regularly,  and  only 
under  special  circumstances.  Plaintiff  lived  at  Clinesburg  not  far  from 
the  depot.    Clinesburg  was  evidently  a  small  place. 

The  jury  must  have  considered  from  the  evidence  that  she  had  knowl- 
edge of  the  regulation,  and  that  she  had  no  reason  leading  her  to  believe 
on  this  occasion  that  this  particular  train  was  to  be  stopped  there. 

The  printed  time  card  concerning  the  "Flyer'*  was  introduced  as 
evidence  by  defendant  and  is  in  the  record.  The  assignments  of  error 
in  reference  to  this  instrument  are  not  sustained.  The  time  card  if 
susceptible  of  the  construction  that  it  provided  for  this  train  to  stop  at 
Clinesburg  for  all  classes  of  passengers,  it  was  not  so  construed,  under- 
stood or  acted  upon  by  defendant,  its  servants  and  agents.  The  fact  is 
that  by  virtue  of  the  time  card  as  understood  by  them,  the  train  had  been 
operated  between  said  stations  for  months  in  the  manner  testified  to  by 
the  conductor  and  others.  Plaintiff  did  not  claim  to  have  been  misled 
by  the  time  card  or  that  she  had  ever  seen  one,  and  the  jury  evidently 
found  that  her  knowledge  of  the  circumstances  connected  with  the  stop- 
ping of  the  train  at  Clinesburg  was  such  as  to  give  her  notice  of  the 
regulations  under  which  it  was  being  operated. 

Affirmed. 


Fleming  &  Fleming  v.  B.  F.  Pye  et  al. 

Decided  May  0,  1906. 

1. — Garnishment — Replevy  Bond — ^Defendant  Debtor  not   Estopped   to  Qnash 
Writ. 

A  defendant  debtor  who  has  obtained  possession  of  the  garnished  fund  by 
giving  a  replevy  bond  is  not  estopped  thereby  from  moving  to  quash  the  writ 
of  garnishment.  The  statute  expressly  authorizes  him  to  make  any  defense 
that  the  garnishee  could  make. 

8. — Same. 

Sayles*  Kevised  Statutes,  art.  225,  construed.  Jones  v.  Bull,  90  Texas,  194, 
distinguished. 

Appeal  from  the  County  Court  of  Jefferson.  Tried  below  before 
Hon.  D.  P.  Wheat. 

Teagle  &  Conley  and  G.  P.  Daugherty,  for  appellants. — The  writ  of 
garnishment  is  fatally  defective  because  it  did  not  specify  any  certain 
date  or  time  for  the  garnishee  to  answer,  it  lacks  the  statutory  require- 
ment for  the  garnishee  to  appear  and  answer  on  the  first  day  of  the 
ensuing  term.  Rev.  Stats.,  art.  220;  Curtis  v.  Henrietta  Nat.  Bank, 
14  S.  W.  Rep.,  614;  Rev.  Stats.,  art.  223;  Wright  v.  Wilmot,  22  Texas, 
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398;  Caspary  v.  Greely-Burnham  Co.,  3  Texas  App.  Civ.  Cases,  175; 
Hendley  v.  Baccus,  32  Texas,  328. 

When  the  defendant  in  the  original  action  has  replevied  money  he 
can  make  any  defense  to  the  garnishment  suit  which  the  garnishee  can 
make.  Sayles'  Bev.  Stats.,  art  226;  Ball  v.  Bennett,  21  Texas  Civ. 
App.,  400. 

Garnishment  rests  wholly  on  judicial  process  and  depends  on  the  due 
pursuits  of  the  steps  prescribed  by  law  for  its  prosecution.  It  can  derive 
no  aid  from  the  voluntary  acts  of  the  garnishee.  Drake  on  Attach. 
(5th  ed.),  par.  461b;  Insurance  Co.  of  North  America  v.  Friedman,  74 
Texas,  56;  Ball  v.  Bennett,  21  Texas  Civ.  App.,  400. 

Xavier  Ryan,  for  appellee. — ^Appellants  are  estopped  from  denying 
their  liabili^  upon  the  replevy  bond  because  said  bond  was  executed  by 
them  for  the  fraudulent  purpose  of  obtaining  possession  of  effects  over 
which  the  court  already  had  jurisdiction,  and  the  title  to  which  was  in 
controversy,  and  thereby  remove  said  effects  beyond  the  jurisdiction  of 
the  trial  court,  and  beyond  the  reach  of  any  judgment  the  court  might 
render  in  favor  of  appellee;  and  because  appellants,  by  the  execution  of 
said  bond,  did  so  remove  said  effects  beyond  the  limits  of  this  State  in 
foiHierance  of  such  fraud  and  conspiracy.    Jones  v.  Bull,  90  Texas,  194. 

JAMES,  Chief  Justice. — ^This  is  an  appeal  by  Fleming  &  Fleming 
from  a  judgment  rendered  against  them  on  a  replevy  bond  which  they 
gave  to  secure  possession  of  a  fund  that  had  l]^en  garnisheed  in  the 
hands  of  the  Park  Bank  &  Trust  Company  of  Beaumont.  In  the  main 
case  Fleming  &  Fleming  and  the  Gilbert  Book  Company  were  sued  for 
a  debt  and  the  writ  of  garnishment  was  issued  to  the  said  Bank  &  Trust 
Company  requiring  it  to  answer  what  it  was  indebted  to  said  defendants 
or  either  of  them.  This  writ  commanded  the  Bank  &  Trust  Company 
**to  be  and  appear  before  the  said  court  at  the  next  term  thereof  to  be 

held  in  Beaumont  in  said  county  on  the day  of ,  A.  D.  1905, 

then  and  there  to  answer  under  oath,''  etc. 

The  garnishee  appeared  and  answered.  The  Gilbert  Book  Company 
undertook  to  appear  in  tiiis  garnishment  proceedings,  for  the  purpose 
of  filmg  a  motion  to  quash  the  writ  of  garnishment.  The  court  did 
not  permit  them  to  appear,  but  no  appeal  has  been  taken  by  the  Gilbert 
Book  Company  to  this  action  of  the  court.  Fleming  &  Fleming,  who  had 
given  the  replevy  bond,  appeared  and  made  a  motion  to  quash  the  writ 
which  was  entertained  and  overruled,  the  ground  of  the  motion  being 
that  it  was  defective  in  that  it  did  not  mention  any  certain  time  or 
date  for  tiie  garnishee  to  make  its  answer.  Fleming  &  Fleming  have 
appealed  and  among  other  things  assign  as  error  this  ruling  of  the 
court,  contoiding  that  the  writ  was  void  and  that  the  court,  therefore, 
had  no  basis  for  the  judgment  rendered. 

Accompanying  this  opinion,  is  an  opinion  by  this  court,  on  an  appeal 
in  the  main  case,  wherein  we  hold,  giving  full  reasons  therefor,  that 
the  wiit  was  defective  and  not  sufiBcient,  under  our  statute,  to  subject 
the  fund.  The  Gilbert  Book  Company  v.  B.  F.  Pye  (this  day  decided). 
The  legal  consequence  of  this  view  of  the  law  is  to"  require  the  judgment 
Vol.  XUn.  Civil— 12. 
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to  be  rendered  in  favor  of  Fleming  &  Fleming,  as  they  appear  to  have 
been  dismissed  from  the  main  case,  and  are  to  be  held,  if  at  all,  by  force 
of  the  writ  of  garnishment.  Article  225,  Sayles*  Revised  Statute,  pro- 
vides that  "in  all  proceedings  in  garnishment  where  the  defendant  gives 
bond  as  herein  provided  for,  such  defendant  may  make  any  defense 
which  the  defendant  in  garnishment  could  make  in  such  suit." 

In  this  connection  appellee  contends  (citing  Jones  v.  Bull,  90  Texas, 
194,  in  support'of  the  contention)  that  Fleming  &  Fleming  recognized 
the  validity  of  the  writ  long  enough  to  execute  the  replevy  bond,  and 
to  obtain  thereby  the  fund  and  place  it  beyond  the  jurisdiction  of  the 
court,  and  ought  not  to  be  permitted  to  perpetrate  a  fraud  upon  the 
court  and  upon  the  rights  of  the  appellee. 

The  case  of  Jones  v.  Bull  was  where  a  claimant's  bond  had  been  given 
with  respect  to  some  gin  machinery,  the  claimant  taking  same  and 
converting  it.  When  sued  on  the  bond  the  sureties  denied  liability  upon 
the  ground  that  the  machinery  was  a  part  of  the  realty  and  the  bond 
which  they  had  given  was  for  personal  property.  This  they  were  not 
permitted  to  do,  and  among  other  reasons  given  by  the  Supreme  Court, 
it  was  stated  that  having  given  the  bond  and  procured  the  possession 
of  the  property  by  means  thereof.  Bull  and  his  sureties  would  be  estopped 
to  deny  that  the  property  was  of  the  character  that  gave  the  court  juris- 
diction to  administer  the  proper  remedies  in  reference  to  it. 

In  the  present  case  Fleming  &  Fleming  were  defendants,  and  as  de- 
fendants gave  the  replevy  bond,  which  entitled  them  by  express  provision 
of  the  statute  to  make  any  defense  which  the  garnishee  could  have  made. 
This  right  extended  to  any  valid  ground  for  quashing  the  writ  of  garnish- 
ment. When  the  replevy. bond  was  given  it  stood  for  the  fund,  and  it 
matters  not  what  Fleming  &  Fleming  did  with  the  money  afterwards. 
They  had  taken  it  as  theirs,  giving  the  statutory  bond  in  place  of  it. 
The  liability  was  shifted  from  the  garnishee  to  them.  They  were  not 
denying  the  validity  or  effect  of  their  replevy  bond,  nor  its  application 
to  the  fund.  It  can  not  be  held  that  they  were  estopped  from  doing 
the  very  thing  which  the  statute  expressly  permitted  them  to  do,  as  the 
effect  of  giving  the  bond  and  taking  the  money.  It  was  not  admissible 
to  look  into  what  disposition  they  made  of  the  fund  after  replevying  it, 
for  the  purpose  of  estopping  them  from  making  defenses  which  the 
statutes  gave  them  a  right  to  make. 

The  judgment  is  reversed  and  judgment  here  entered  in  favor  of  ap- 
pellants, quashing  and  dismissing  the  writ. 

Reversed  and  rendered. 


Robert  M.  Tison,  Independent  Executor,  v.  Lulu  B.  Gass  et  al. 

Decided  May  0,  1906. 

Independent  Executor— Appeal  Bond  Keoestary— When. 

An  appeal  bond  is  necessary  by  one  who,  when  sued  in  his  individual 
capacity  and  as  independent  eicecutor  and  as  beneficiary  under  the  will,  de- 
fends in  his  individual  capacity  alone,  and  against  whom  judgment  is  ren- 
dered personally. 
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Appeal  from  the  District  Court  of  Brazoria.  Tried  below  before  Hon. 
Wells  Thompson. 

No  briefs  for  either  party. 
On  motion  to  dismiss  appeal. 

NEILL,  Associate  Justice. — ^Lula  B.  Gass,  a  widow,  brought  this 
mit  against  Bobert  M.  Tison-,  in  his  individual  capacity  and  as  inde- 
p^ident  executor  of  James  W.  Tison,  deceased,  and  as  beneficiary  under 
said  will  in  possession  of  the  estate  thereby  bequeathed ;  and,  also,  against 
Annie  E.  Bansdell,  joined  by  her  husband,  S.  Y.  Bansdell.  Pending  the 
suit,  the  plaintiff  Lula  B.  Gass  married  T.  E.  Bussell,  who,  by  an  amended 
original  petition,  was  made  a  party  plaintiff,  and  joined  with  his  wife 
in  the  prosecution  of  the  suit. 

The  purpose  of  the  action  was  to  establish  a  claim  against  the  prop- 
erty of  the  estate  of  James  W.  Tison,  deceased,  in  the  possession  of 
Bobert  M.  Tison,  held  by  him  either  as  independent  executor  of  said 
estate  or  individually — ^the  claim  being  that  the  testator  had  invested 
certain  funds  of  the  separate  estate  of  his  wife,  who  was  the  mother  of 
plaintiff,  in  the  property  held  by  defendant  as  his  estate — and  for  a 
partition  of  the  plaintifiPs  interest  of  her  deceased  mother's  community 
property  in  the  estate  of  James  W.  Tison  and  herself,  which  property 
was  alleged  to  be  in  defendant's  possession  and  claimed  by  him. 

The  defendant  Bobert  M.  Tison  answered  individually,  but  not  in 
his  lepPBsentative  capacity  as  independent  executor.  Indeed,  it  was 
"admitted"  on  the  trial  '4)y  counsel  for  both  parties  that  the  will  had 
been  duly  filed  and  probated ;  that  the  defendant  Bobert  M.  Tison  had 
duly  qualified  and  filed  an  inventory  and  appraisement,  which  had  been 
approved  by  the  Probate  Court;  that  an  order  had  been  made  and 
entered  in  the  minutes  of  the  Probate  Court  ordering  the  same  to  be 
dropped  from  the  docket,  and  that  it  (the  matter  probate),  had  been 
dropped  therefrom;  and  that  the  defendant  Bobert  M.  Tison  has 
^inee  been  and  is  now  claiming  the  property  described  in  said  inventory 
(which  is  the  subject-matter  of  this  suit),  as  his  own  by  reason  of  said 
will,  subject  to  the  debts  of  the  estate  of  J.  W.  Tison,  deceased.'* 

The  judgment  rendered,  after  stating  the  appearance  of  the  plaintiffs, 
recites:  "and  the  defendant,  Bobert  M.  Tison,  appeared  in  person  and 
also  by  his  attorneys  and  announced  ready  for  trial."  Then,  after  stat- 
ing, "the  court  is  of  the  opinion  that  the  questions  of  law  and  fact  are 
with  the  plaintiffs,"  it  proceeds  as  follows:  "It  is  therefore  ordered. 
adjndged  and  decreed  by  the  court,  that  the  plaintiffs,  Mrs.  T.  E.  Bussell, 
joined  by  her  husband,  T.  E.  Bussell,  do  have  and  recover  of  and  from 
the  defendant  Bobert  M.  Tison,  and  out  of  the  property  hereinafter 
described,  the -sum  of  fourteen  hundred  and  twenty-five  ($1425)  dollars, 
with  interest,*'  etc.  It  then  describes  the  property  out  of  which  the 
judgment  is  to  be  satisfied,  and  then  states,  "no  judgment  is  rendered 
against  Bobert  M.  Tison  personally  except  as  to  his  interest  in  the 
property  above  described,  and,  after  the  execution  against  the  above, 
orders  no  further  amount  shall  be  collected  of  said  Bobert  M.  Tison  by 
reason  of  this  judgment." 
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After  the  judgment  appears  the  following  entry  and  order:  "To 
which  judgment  of  the  court  defendant  in  open  court  excepts  and  gives 
notice  of  appeal  to  the  Court  of  Civil  Appeals  for  the  First  Supreme 
Judicial  District  of  Texas,  at  Galveston,  Texas,  and  twenty  days  after 
adjournment  of  court  are  allowed  defendant  Bobert  M.  Tison  in  which 
to  file  statement  of  facts  and  bills  of  exception.*' 

The  assignments  of  error,  after  stating  the  style  and  number  of  the 
case,  are  premised  as  follows :  *^ow  comes  the  defendant  Eobert  M. 
Tison,  for  himself  and  as  independent  executor  of  the  estate  of  James 
W.  Tison,  deceased,  and  files  the  following  assignments  of  error." 

No  appeal  bond  has  been  filed  in  the  case;  but  appellant  seeks  to 
prosecute  an  appeal  without  bond  as  independent  executor. 

The  grounds  upon  which  this  motion  to  dismiss  is  based  are  as  follows: 

^Ttobert  M.  Tison,  having  failed  to  allege  that  he  was  defending  in 
the  court  below  as  independent  executor ;  but,  on  the  contrary,  admitted 
that  he  was  not  acting  in  such  capacity,  having  taken  no  bills  of  ex- 
ception at  the  trial  to  the  judgment  in  the  capacity  of  independent 
executor,  nor  having  given  notice  of  appeal  as  such  executor,  nor  having 
asked  twenty  days  after  adjournment  in  which  to  prepare  and  file  a 
statement  of  facts  and  bills  of  exception,  he  can  not,  now,  by  merely 
styling  himself  'Independent  Executor,'  maintain  this  appeal — ^he,  hav- 
ing given  no  appeal  bond,  and  coming  under  none  of  the  exceptions  of 
the  statute  requiring  bond,  has  failed  to  perfect  his  appeal.'' 

It  is  apparent  from  the  matters  above  stated  from  the  record  that  the 
judgment  sought  to  be  appealed  from  is  not  against  Bobert  M.  Tison 
in  his  capacity  of  independent  executor  of  the  estate  of  James  W.  Tison, 
deceased;  but  that  it  is  a  judgment  against  him  personally,  restricted 
in  its  satisfaction  to  specific  property,  received  by  him  and  in  his  pos- 
session, formerly  of  the  estate  of  tiie  decedent,  but  now  owned  and 
claimed  by  him  in  his  individual  capacity;  and  that  every  step  taken 
towards  an  appeal  from  the  judgment,  up  to  the  time  of  filing  the  assign- 
ments of  error,  was  taken  by  him  as  an  individual  and  not  as  the  executor 
of  the  testator's  estate. 

The  defendant  not  having  appealed  in  his  capacity  of  independent 
executor  from  the  judgment  of  the  District  Court,  was  required  by 
articles  1400,  1401,  1402  and  1408  of  Bevised  Statutes  to  give  bond, 
or  make  affidavit  in  lieu  thereof,  as  other  appellants.  (Logan  v.  Gay, 
15  Texas  Ct.  Bep.,  304.)  Therefore,  the  motion  is  granted  and  the 
appeal  dismissed. 

Dismissed. 


Gulp,  Colorado  and  Santa  Fe  Batlway  Company  v.  Leo  Bi^ake. 

Decided  May  9,  1906. 

Killing  of  "Dog  by  Railway  Train. 

Facts  considered,  and  held  insuflicient  to  show  neglij^enoe  on  defendant's 
part,  or  if  negligence,  that  it  was  the  proximate  cause  of  the  killing. 

Appeal  from  District  Court  of  Jasper.    Tried  below  before  Hon.  W. 
B.  Powell. 
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J.  W.  Terry,  F.  J.  Duff  and  A,  L,  Davis,  for  appellant. — A  railway 
company  is  not  required  to  fence  against  dogs,  and  in  order  to  recover 
for  the  killing  of  a  dog^  plaintiff  mnst  show  negligence  on  the  part  of 
the  railway  company.  Texas  &  P.  Ry.  Co.  v.  Scott,  4  Texas  Apps. 
Civ.,  sec.  277,  p.  476;  Texas  &  P.  By.  Co.  v.  Scrivener,  49  S.  W.  Bep., 
649;  Southern,  etc.,  Bv.  Co.  v.  Cooper,  75  S.  W.  Bep.,  329;  Missouri, 
K.  &  T.  By.  Co.  V.  Willis,  17  Texas  Civ.  App.,  230;  Gulf,  C.  &  S.  P. 
By.  Co.  v.  Blanchenbeckler,  13  Texas  Civ.  App.,  251. 

In  an  action  to  recover  damages  against  a  railway  company  for  kill- 
ing an  animal  against  which  the  company  is  not  required  to  fence,  the 
plaintiff  must  show  not  only  negligence  on  the  part  of  the  company,  but 
that  such  negligence  was  the  proximate  cause  of  the  killing.  San  An- 
tonio &  A.  P.  By.  Co.  V.  Clark,  62  S.  W.  Bep.,  546;  San  Antonio  & 
A.  P.  Rv.  Co.  V.  Clark,  26  Texas  Civ.  App.,  280;  Missouri,  K.  &  T.  By. 
Co.  V.  Morris,  63  S.  W.  Bep.,  888. 

The  court  erred  in  rendering  judgment  against  defendant  for  any 
amount  because  there  was  no  sufficient  evidence  before  the  court  as  to 
the  value  of  the  dog  killed.  Houston  k  T.  C.  By.  Co.  v.  Williams,  31 
S.  W.  Bep.,  559;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Dunman,  4  Texas  Apps. 
Civ.,  sec.  99;  5  Am.  &  Eng.  Ency.  of  Law  (new  ed.),  375. 

The  mere  statement  of  a  witness  that  an  article  or  animal  is  worth  a 
certain  sum  is  not  competent  to  prove  intrinsic  value.  International  & 
G.  N.  By.  Co.  V.  Nicholson,  61  Texas,  553 ;  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Davis,  1  Texas  Apps.  Civ.,  sec.  147;  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Schrader,  1  Texas  Apps.  Civ.,  sec.  1147;  State  Bank  v.  Pord,  27 
N.  C,  698 ;  Hutchinson  on  Carriers,  sec.  770b. 

The  court  erred  in  admitting  over  the  objection  of  defendant  testimony 
as  to  the  intrinsic  value  of  the  dog  alleged  to  have  been  killed  by  the 
defendant  in  the  absence  of  any  sufficient  testimony  to  Aow  that  there 
was  no  market  value  for  the  dog  at  the  time  and  place  where  and  when 
it  was  killed. 

W.  W.  Blake,  for  appellee. — ^While  a  railroad  company  is  not  required 
to  fence  its  tracks  at  road  crossings  and  near  depots,  nor  against  dogs, 
they  are  required  to  use  ordinary  care  to  avoid  accidents  and  damage  to 
others  near  crossings  and  depots,  and  operating  a  train  at  a  high  rate 
of  speed  within  the  yard  limits,  crossing  a  road  near  a  depot,  without 
the  usual  signals,  is  negligence  per  se.  Marshall  v.  Dallas  Con.  Bv.  Co., 
73  S.  W.  Rep.,  63 ;  St.  Louis,  A.  &  T.  By.  Co.  v.  Hanks,  78  Texas,  304 ; 
Houston  &  T.  C.  Bv.  Co.  v.  Terrv,  42  Texas,  451 ;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Matula,  15  S.  W.  Bep.,  575 ;  Houston  &  T.  C.  By.  Co. 
V.  Loughbridge,  1  Texas  App.  Civ.,  755;  Jackson  v.  Kansas  C.  Pt.  R. 
&  M.  By.  Co.,  58  S.  W.  Bep.,  38;  Grand  Trunk  By.  v.  Ives,  144  U.  S., 
419;  Cyc,  vol.  16,  p.  922. 

When  plaintiff  makes  a  prima  facie  case  of  negligence,  the  burden  of 
proof  is  shifted  to  defendant  to  show  that  the  usual  precautions  were 
used  to  avoid  or  prevent  accidents.  Or  to  show  proper  and  ordinary  care 
in  the  particular  case.  16  Cyc.  937 ;  International  &  G.  N".  Bv.  Co.  v. 
Timmermann,  61  Texas,  660;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Benson,  69 
Texas,  408. 

In  the  absence  of  any  proof  pf  any  market  value  for  property  destroyed 


182  Texas  Civil  Appeals  Reports,  Vol.  43.  IMay, 

by  a  railroad,  then  the  special  or  intrinsic  value  of  the  property,  as 
shown  by  the  testimony,  will  become  the  measure  of  damages,  and  opin- 
ions of  witnesses  are  sufficient  to  establish  the  amount  of  damages. 
^^That  measure  of  damages  should  be  adopted  in  each  case  which  will 
most  nearly  compensate  for  the  loss  sustained.''  Cluck  v.  Houston  & 
T.  C.  Ry.  Co.,  9  Texas  Ct.  Rep.,  189;  Webb  v.  Daggett,  13  Texas  Ct. 
Rep.,  294;  Highland  v.  Houston,  E.  &  W.  T.  Ry.  Co.,  65  S  W.  Rep., 
650;  Houston  &  T.  C.  R.  R.  Co.  v.  Knapp,  61  Texas,  600;  Port  Worth, 
etc.,  V.  Hogsett,  67  Texas,  687. 

NEILL,  Associate  Justice. — The  appellee  sued  appellant  in  the 
Justice's  Court  to  recover  damages  for  the  alleged  killjng  of  his  hound 
dog  of  the  Walker  breed,  named  Whiskey.  He  recovered  twenty-five 
dollars  for  Whiskey  in  the  Justice's  Court,  and,  on  appeal  to  the  Dis- 
trict Court,  fifty. 

The  evidence  shows  that  Whiskey  was  a  mighty  fine  fox  hound  and 
well  trained  for  his  age,  for  he  was  hardly  a  year  old  when  killed.  When 
last  seen  alive  he  was  standing  lazily  in  dreamy  hound-like  meditation 
near  appellant's  railroad  track.  When  next  seen  his  head  was  off  and  his 
body  mangled,  for  he  had  been  struck  and  run  over  by  a  railway  train 
near  the  place  where  he  had  been  seen  standing.  There  was  no  eye- 
witness to  Whiskey's  death,  or  if  there  were  he  never  appeared  or  was 
called  as  a  witness  on  the  trial.  So  we  don't  know  who's  to  blame  for  the 
catastrophe — the  appellant  or  Whiskey.  The  court  found  as  a  fact  that 
the  engineer  negligently  failed  to  whistle  for  Whiskey,  but  there  is  no 
evidence  whatever  in  the  record  that  such  is  the  fact,  unless  it  can  be 
inferred  that  engineers  never  whistle  for  WTiiskey.  Though  it  has  been 
held  by  the  Supreme  Court  of  Tennessee  that  a  dog  is  such  an  animal 
as  the  statute  contemplates  where  it  requires  the  whistle  shall  be  sounded 
when  they  are  seen  upon  the  track,  but  that  the  engineer  is  not  required 
to  whistle  separately  for  each  particular  dog  in  a  pack  in  full  cry  in  a 
fox  chase  along  a  railroad.  For  this,  says  the  court,  would  be  requiring 
too  great  diligence  of  the  engineer,  especially  as  he  has  no  means  of 
informing  each  dog  that  any  special  whistle  is  sounded  for  him.  (Fink 
V.  Evans,  95  Tenn.,  413.) 

There  is,  however,  evidence  in  the  record  tending  to  sustain  the  court's 
finding  that  the  train  which  "struck  the  noble  hound"  was  running  at 
an  unusual  high  rate  of  speed.  This,  it  has  been  held  may  be  considered 
for  what  it  is  worth,  as  an  act  of  negligence  when  the  train  is  passing 
over  a  portion  of  the  track  where  it  is  likelv  animals  may  be  found  upoir 
it.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Anson,  82  S.  W.  Rep.,  785.)  In  this 
particular  case  we  are  somewhat  puzzled  to  estimate  the  worth  of  such 
fact.  For  it  stands  alone  as  the  only  act  of  negligence  of  the  railway 
company  upon  which  there  is  any  evidence  at  all.  Is  it  sufiicient  to 
support  the  judgment?  Though  negligence  be  proven,  unless  it  is  shown 
to  be  the  proximate  cause  of  the  act  upon  which  the  damage  sought  to 
be  recovered  is  predicated  it  is  insuflficiont  to  sustain  an  action.  It  is 
manifest  that  the  rapid  speed  of  the  train  was  not  necessarily  the  eflB- 
cient  cause  of  the  dog's  death ;  for,  whether  it  was  running  slow  or  fast^ 
it  is  evident  the  dog  would  have  been  killed  if  struck  and  run  over  by 
the  engine.     No  facts  were  proven  which  would  tend  to  show  that  he 
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would  not  have  been  killed  if  tlie  train  had  not  exceeded  its  ordinary 
rate  of  speed.  It  was  incumbent  upon  the  appellant  to  show  this,  for 
the  burden  was  upon  him  to  show  that  appellant^s  negligence  was  the 
proximate  cause  of  the  dog's  being  killed. 

The  proximate  cause  of  an  event  is  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new,  independent  cause  produces 
the  event,  and  without  which  the  event  would  not  have  occurred.  From 
the  evidence  before  us  it  can  not  be  said  that  rapid  speed  of  the  train 
(conceding  it  to  be  negligence)  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new,  independent  cause  produced  Whiskey's  death,  and 
that  without  it  his  death  would  not  have  occurred.  WTiile  a  person 
guilty  of  negligence  is  held  responsible  for  all  the  consequences  which  a 
prudent  and  experienced  man,  fully  acquainted  with  all  the  circumstances 
which  in  fact  existed  would,  at  the  time  of  the  negligent  act,  have 
thought  reasonably  possible  to  follow,  if  they  had  occurred  to  his  mind ; 
still,  it  does  not  appear  what  the  circumstances  were  which  in  fact  ex- 
isted at  the  time  the  engine  was  being  run  at  an  excessive  rate  of  speed 
or  that  the  engineer  was  acquainted  with  them.  There  is  nothing  to 
show  when  the  dog  went  upon  the  track,  or  that  the  engineer  could  have 
reasonably  anticipated  his  going  upon  it  at  the  time  and  place  he  did. 
There  is  nothing  tending  to  show  discovered  peril  of  the  dog;  nor,  if 
his  peril  was  discovered,  that  his  being  run  over  could  have  been  pre- 
vented by  the  use  of  every  means  at  hand  to  stop  the  train.  All  the 
.facts  and  circumstances  lie  wholly  within  a  field  of  conjecture;  and  no 
one  can  say  with  the  slightest  degree  of  certainty  what  they  probably 
were.  We  have  the  fast  running  of  the  train  and  a  dead  dog.  That's 
all.  This  is  not  enough.  For  the  death  of  the  dog  must  be  proven  to 
be  the  proximate  result  of  appellant's  negligence,  and  a  guess  can  not  be 
substituted  for  such  proof. 

While  dogs  are  regarded  property  in  this  State,  they  are  not  generally 
on  the  market;  and,  ordinarily,  have  no  market  value,  though  they  may 
be,  in  some  instances,  of  value  to  the  owner.  This  value  to  the  owner 
is  all  that  can  ordinarily  be  proven,  and  is  the  measure  of  the  owner's 
loss  or  damage  when  his  dog  is  negligently  killed  by  another.  In  view 
of  this  we  are  not  prepared  to  say  that  the  evidence  was  not  sufficient 
to  prove  the  damages  assessed  by  the  trial  court. 

Because  the  evidence  is  insufficient  to  show  with  any  degree  of  cer- 
tainty that  Whiskey's  death  was  proximately  caused  by  the  negligence 
of  the  defendant,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ttie  Gilbert  Book  Company  v.  B.  F.  Pye. 

Decided  May  9,  1906. 

GaniiilLment — Juriidlctioii— Defective  Writ. 

The  validity  of  a  writ  of  garnishment  depends  upon  pursuing  the  steps 
prescribed  by  law.  A  garnishee  can  not  accept  service,-  or  voluntarily  answer, 
or  liraive  defects  so  as  to  affect  the  right  of  the  defendant  in  the  original  suit. 
A  writ  of  garnishment,  in  which  the  date  on  which  the  garnishee  was  required 
to  appear  and  answer,  was  left  blank,  was  void,  and  conferred  no  jurisdiction 
cm  the  court  over  the  property  of  the  defendant  in  the  hands  of  the  garnishee. 
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Appeal  from  the  Countv  Court  of  Jefferson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

Teagle  &  Conley,  0.  P.  Dougherty  and  Fleming  &  Fleming,  for  ap- 
pellants.— The  service  of  the  process  beyond  the  limits  of  the  State  upon 
a  nonresident  of  the  State,  in  which  the  court  sits,  will  not  confer  juris- 
diction upon  the  court  to  render  a  personal  judgment,  and  a  personal 
judgment  rendered  upon  such  service  of  process  is  absolutely  void.  Pen- 
noyer  v.  Neff,  95  U.  S.,  714 ;  Maddox  v.  Craig,  80  Texas,  600. 

In  order  to  support  a  judgment  by  default,  the  process  issued  and 
served,  must  comply  strictly  with  the  statutes,  and  the  defendant  can 
avail  himself  of  the  defects  in  the  process,  by  appeal  or  writ  of  error 
from  such  default  judgment,  and  this  rule  applies  to  action  in  rem. 
Covington  v.  Burleson,  28  Texas,  368 ;  Durham  v.  Betterson,  79  Texas, 
223 ;  Davidson  v.  Heidenheimer,  2  Posey,  492 ;  Caspary  v.  Greely-Burn- 
ham  Grocery  Co.,  3  Texas  App.  Civ.  Cases,  sec,  175;  Rev.  Stats.,  220, 
1214;  Harrell  v.  Mexico  Cattle  Co.,  73  Texas,  616;  City  of  Sherman  v. 
Shobe,  94  Texas,  131. 

Xavier  Ryan,  for  appellee.— Cited,  Rev.  Stats.,  art.  1234,  1504a;  Wil- 
son V.  National  Bank  of  Cleburne,  63  S.  W.  Rep.,  1067;  Irwin  v.  Bexar 
County,  63  S.  W.  Rep.,  550;  Rice  v.  Peteet,  66  Texas,  668. 

NEILL,  Associate  Justice. — This  suit  was  instituted  in  the  County 
Court  of  Jefferson  County  on  March  4,  1905,  by  B.  P.  Pye  against  the 
Gilbert  Book  Company  and  Fleming  &  Fleming,  a  partnership  com- 
posed of  M.  A.  &  J.  V.  Fleming  to  recover  the  sum  of  $300.50.  A  writ 
of  garnishment  was  issue  in  the  case,  on  proper  application,  gamisheeing 
funds  of  defendants  in  the  possession  of  the  Park  Bank  and  Trust 
Company  of  Beaumont,  Texas.  The  Gilbert  Book  Company  failed  to 
answer,  and  a  judgment  by  default  was  rendered  against  it.  The  defend- 
ants Fleming  &  Fleming,  answered  by  a  general  denial  and  plea  of  re- 
convention against  B.  P.  Pye  for  damages  for  wrongfully  suing  out  the 
writ  of  garnishment.  On  the  6th  day  of  June,  1905,  the  judgment  by 
default  against  the  Gilbert  Book  Company  was  made  final,  and  the 
plaintiff^s  suit  against  Fleming  &  Fleming,  as  well  as  their  plea  in  re- 
convention, was  dismissed.  The  judgment  was  for  $105.00  against  the 
Gilbert  Book  Company;  and  for  the  same  amount  on  the  garnishment 
proceedings,  against  Fleming  &  Fleming  and  the  sureties  on  their  re- 
plevy bond,  who  had  replevied  the  funds  garnisheed. 

From  this  judgment  the  Gilbert  Book  Company  and  Fleming  &  Flem- 
ing have  appealed. 

This  assignment  of  error:  "The  court  erred  in  rendering  any  judg- 
ment by  default  against  the  Gilbert  Book  Company  because  it  was  a 
nonresident  of  the  State  of  Texas,  and  was  served  with  process  beyond 
the  limits  of  the  State,  and  the  court  was  without  power  to  render  any 
personal  judgment,  and  could  have  acquired  jurisdiction  to  render  a 
judgment  in  rem  only  by  the  service  of  a  valid  writ  of  garnishment 
upon  the  Park  Bank  and  Trust  Company,  and  said  writ  of  garnishment, 
as  served,  was  defective  and  void  as  it  failed  to  give  the  date  on  which 
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the  garnishee  was  required  to  answer  as  required  by  law/*  if  well  taken 
is  conclusive  of  this  appeal. 

The  matters  pertinent  to  this  assignment,  appearing  from  the  record, 
are:  (1)  that  the  Gilbert  Book  Company  is  a  joint  stock  association 
having  iis  place  of  business  in  St.  Louis,  State  of  Missouri,  and  was 
served  in  said  city  and  State  with  a  true  copy  of  notice  of  the  suit 
and  with  a  certified  copy  of  plaintiff's  petition  accompanying  the  same 
on  the  21st  of  March,  1905,  in  accordance  with  article  1230,  Bevised 
Statutes  of  1895;  (2)  that  said  Book  Company  never  appeared  nor  an- 
swered in  the  case;  (3)  that  when  the  suit  was  instituted  (the  4th  of 
March,  1905)  a  writ  of  garnishment  was  issued  on  a  proper  application 
against  the  Park  Bank  and  Trust  Company  by  which  the  sheriff  or  any 
constable  of  Jefferson  County,  Texas,  was  "commanded  forthwith  to 
summon  said  Park  Bank  &  Trust  Company  ...  to  be  and  appear 
before  the  said  court  at  the  next  term  thereof  to  be  held  in  Beaumont 

in  said  County  on  the  —  day  of  ,  A.  D.  1905,  then  and  there 

to  answer  under  oath  what,  if  anything,  it  is  indebted  to  the  said  Gilbert 
Book  Company  and  Fleming  &  Fleming  (a  firm  composed  of  M.  A. 
Fleming  and  J.  V.  Fleming)  or  either  of  them,"  etc;  (4)  that  said 
writ  of  garnishment  was  duly  served  on  the  garnishee  on  the  4th  day  of 
March,  1905;  (5)  that  on  the  15th  day  of  March,  1905,  the  Park  Bank 
and  Tbist  Company  filed  its  answer  in  the  case  in  which,  after  negativing 
all  other  grounds  upon  which  it  could  be  held  liable  as  a  garnishee, 
alleged  "that  at  the  time  of  the  service  of  said  writ  .  .  .  defendants 
Fleming  &  Fleming  had  with  this  garnishee  and  on  deposit  with  it,  in 
the  regular  course  of  its  corporation  business,  the  sum  of  $304.42  subject 
to  the  demand  of  defendants  Fleming  &  Fleming  ;'*  (6)  that  this  answer 
of  the  garnishee  was  controverted  by  the  plaintiff  by  his  alleging  "that 
he  has  good  reason  to  believe  and  does  believe  that  the  answer  .  .  . 
is  incorrect,  in  that  the  funds  named  and  specified  therein  as  being  held 
in  possession  of  said  garnishee  as  the  funds  of  Fleming  &  Fleming  are 
in  truth  and  fact  the  funds  of  the  Gilbert  Book  Company,  and  are  not 
the  property  of  Fleming  &  Fleming  as  alleged. in  said  answer;"  (7) 
that  upon  the  trial  of  the  issue  thus  raised  between  the  plaintiff  and  the 
garnishee,  the  court  found  that  the  funds  in  question  were  the  property 
of  the  Gilbert  Book  Company,  and  entered  judgment  subjecting  $105.00 
thereof  to  the  judgment  for  that  amount  which  had  been  rendered  by 
default  against  said  company. 

From  these  matters,  it  is  apparent  that  the  County  Court  had  no  juris- 
diction over  the  person  of  the  Gilbert  Book  Company,  and  that  the  only 
judgment  that  could  be  rendered  against  the  company  would  be  in  rem. 
Whether  it  had  jurisdiction  to  render  a  judgment  of  this  character 
depends  upon  whether  it,  under  the  garnishment  proceedings,  obtained 
jurisdiction  over  the  funds  of  the  company  in  the  possession  of  the 
garnishee. 

The  right  of  attachment  by  garnishment  depends  wholly  upon  the 
provisions  of  the  statute  for  its  validity  and  effect,  and  it  can  not  be 
extended  beyond  the  strict  provision  thereof.  Its  validity  depends  upon 
pursuing  the  steps  prescribed  by  law  for  its  prosecution  and  no  aid  can 
He  lent  it  by  the  voluntary  acts  of  the  garnishee.  If  the  garnishee  is 
not  legally  served  nothing  has  been  attached,  by  the  process  of  garnish- 
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ment.  For  it  is  essential  in  order  to  bind  the  creditor  (the  principal 
defendant)  whose  claim  is  sought  to  be  appropriated  by  process  of 
garnishment  that  there  should  be  service  thereof,  and  such  principal 
defendant  will  not  be  bound  by  an  answer  of  the  garnishee  if  he  has  not 
been  served  with  valid  process  of  garnishment.  (Shinn  on  Attach.  & 
Garn.,  sees.  485,  603.) 

A  garnishee  can  not  accept  service  or  voluntarily  answer  so  as  to  affect 
the  right  of  the  defendant  in  the  original  suit  or  judgment  or  that  of 
his  creditors.  The  writ  of  garnishment  takes  effect,  so  as  to  fix  a  prior 
claim  upon  the  fund  which  is  sought  to  be  reached,  only  by  the  service 
of  the  writ  provided  by  law.  Until  this  is  done  the  garnishee  can  not 
in  any  manner  be  affected  by  the  suit.  (Harrell  v.  Cattle  Co.,  73  Texas, 
610.)  Where  one  owes  a  debt  and  is  ready  to  pay  it,  he  has  no  legal 
interest  in  the  question  whether  it  shall  be  paid  to  his  creditor  or  to 
a  plaintiff  in  garnishment  proceeding.  It  is  the  defendant  whose  interest 
and  right  is  involved,  and  if  an  irregularity  is  to  be  waived  the  waiver 
must  come  from  him.  The  garnishee  can  not,  as  against  the  defendant 
in  the  original  suit,  even  accept  or  waive  service  of  the  writ.  (City  of 
Sherman  v.  Shobe,  94  Texas,  131.)  Nor  can  he,  as  against  such  defend- 
ant, by  answering  waive  any  defect  or  irregularity  in  the  writ  of  gar- 
nishment. For  tlie  jurisdiction  of  a  court  over  a  man's  property  in 
possession  of  another,  when  no  jurisdiction  has  been  obtained  over  the 
person  of  the  owner,  can  not  be  obtained  by  a  waiver  of  a  defect  in  the 
very  process  upon  which  its  jurisdiction  depends. 

In  view  of  these  well-established  principles,  the  crucial  question  is. 
Did  the  writ  of  garnishment  issued  in  this  case  and  served  upon  the 
Park  Bank  &  Trust  Company  give  the  court  jurisdiction  over  the  fund 
of  the  Gilbert  Book  Company  in  the  possession  of  the  Bank  &  Trust 
Company  when  said  writ  was  served? 

Article  220,  Bevised  Statutes  of  1895,  provides  that,  when  certain  pre- 
requisites have  been  complied  with,  "the  judge  or  clerk,  or  justice  of 
the  peace  as  the  case  may  be,  .  .  .  shall  immediately  issue  a  writ  of 
garnishment,  directed  to  the  sheriff  or  any  constable  of  the  county 
where  the  garnishee  is  alleged  to  be,  commanding  him  forthwith  to 
summons  the  garnishee  to  appear  before  the  court  out  of  which  the 
same  is  issued,  on  the  first  day  of  the  ensuing  term  thereof,  to  answer/* 
etc. 

It  will  be  observed  from  our  statement  of  matters  pertinent  to  this 
assignment  that  the  writ  in  this  case  summons  the  Park  Bank  &  Trust 
Company  to  be  and  appear  before  said  court  "at  the  next  regular  term 

thereof  to  be  held  in  Beaumont  in  said  county  on  the  day  of A.  D. 

1905."  Where  *Hhe  general  requirement  of  the  statute  is  that  he'*  (the 
garnishee)  "must  appear  at  or  by  a  certain  day,  as  *the  first  day  of  the 
next  term,'  and  when  so  specified,  the  statute  is  peremptory  and  must  be 
obeyed  and  notice  to  appear  at  any  other  time  will  not  give  the  court 
jurisdiction."  (Sbiiin  on  Attach.  &  Garn.,  sec.  603.  See  also  Bood  on 
Garn.,  sec.  264.) 

In  Padden  v.  Moore,  58  Iowa,  703,  cited  in  support  of  the  text,  it  is 
said :  "It  is  provided  by  section  2979  of  the  Code  that  the  notice  to  the 
garnishee  must  require  him  *to  appear  on  the  first  day  of  next  term  of 
the  court  wherein  the  main  cause  is  pending.'     This  appears  to  lie   a 
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peremtory  provision  of  the  law.  A  party  cannot  be  required  to  appear 
as  gamidbee  at  any  other  time,  any  more  than  a  party  to  an  action  can 
be  required  to  appear  in  obedience  to  an  original  notice  at  any  other 
time  than  that  fixed  by  law.  .  .  .  There  can  be  no  doubt  .  .  . 
that  the  garnishee,  when  called  upon  to  appear  and  answer  in  court, 
should  be  by  notice  required  to  do  so  on  the  first  day  of  the  next 
term  of  the  court  from  which  the  writ  issues.'*  It  was  then  held  that 
a  judgment  by  default  in  a  garnishment  proceeding,  where  the  writ  of 
garnishment  did  not  contain  this  requirement,  was  void. 

In  McDonald  v.  Vinnette,  58  Wis.,  619,  another  case  cited  to  support 
section  603  of  Shinn  on  Attach.  &  Garn.,  it  is  said :  "The  statute  gives 
no  authority  whatever  to  issue  a  summons  returnable  on  any  day  other 
than  the  return  day  of  the  execution.  The  garnishee  can  not  lawfully 
be  required  by  the  summons  to  appear  and  answer  touching  his  liability 
any  other  day.  A  departure  from  the  statute  of  a  single  day  is  as  fatal 
to  the  proceeding  as  one  of  a  month  or  three  months.  .  .  .  The 
municipal  judge  could  only  take  jurisdiction  of  the  garnishee  defendant 
upon  a  summons  issued  and  made  returnable  as  the  statute  requires, 
and  duly  served/' 

Again,  in  Elder  v.  Hasche,  31  N".  W.  Bep.,  58,  it  is  said:  ^l"n 
ordinary  actions,  of  course,  a  party  may  waive  process,  make  voluntary 
appearance,  and  submit  to  the  jurisdiction  of  the  court.  TBut  this  right 
a  garnishee,  as  such,  has  not.  He  can  not  voluntarily  appear,  and  sub- 
stitute his  creditor's  creditor  for  his  own,  because  that  goes  to  the 
jurisdiction  of  the  subject,  not  to  the  jurisdiction  of  his  person.'  It  is 
elementary  that  the  proceeding  of  garnishment  is  special,  in  derogation 
of  the  common  law,  and  that  the  statute  must  be  strictly  pursued  in 
order  to  confer  jurisdiction.  .  .  .  The  court  could  only  acquire 
jurisdiction  ...  by  service  and  return  of  process  as  the  statute 
required." 

This  whole  matter  is  epitomized  by  Eood  on  Garnishment,  sec.  271, 
where  it  is  said:  "Appearance  and  submission  under  void  service  de- 
pend upon  a  personal  right  to  waive  service,  which  the  garnishee,  as 
such,  does  not  possess.  He  can  waive  his  own  rights,  but  he  can  not 
waive  the  defendant's  rights.  He  can  not  voluntarily  appear  and 
substitute  his  creditor's  creditor  for  his  own,  because  that  goes  to  the 
jurisdiction  of  the  subject  matter,  not  to  the  jurisdiction  of  the  person. 
Fatal  defects  in  the  service  or  process  can  not  be  cured  by  any  act  of  the 
garnishee." 

In  view  of  the  principles  cited  we  hold  that  the  writ  of  garnishment 
issued  in  this  case  and  served  on  the  Park  Bank  &  Trust  Company  was 
defective,  in  that  it  failed  to  require  the  garnishee  to  appear  before  the 
court  out  of  which  it  issued  on  the  first  day  of  the  ensuing  term  there- 
of, and  therefore  did  not  give  the  court  jurisdiction  of  the  fund  of  the 
Gilbert  Book  Company  in  the  possession  of  the  garnishee  when  the  writ 
was  served.  Prom  this  it  follows  that  the  court  had  no  jurisdiction  to 
render  a  judgment  in  rem.  subjecting  said  fund  to  plaintiff's  demand, 
and,  as  it  had  no  jurisdiction  over  the  person  of  the  Gilbert  Book  Com- 
pany, the  judgment  is  absolutely  void.  "Wherefore,  the  judgment  is  re- 
Tersed  and  the  cause  remanded. 

Reversed  and  remanded. 


188  Texas  Civil  Appeals  Reports,  Vol.  43.  [May, 

M.  GiMBLE  &  Sons  v.  C.  S.  King  et  al. 

Decided  May  9,  1906. 

Novation — Kecessary  Elements. 

Novation  is  effected  by  the  substitution  of  a  new  obligation  between  the 
same  parties  with  the  intention  to  extinguish  the  old  one;  or  by  the  substitution 
of  a  new  debtor  with  the  intention  to  release  the  old  one;  or  by  the  substitution 
of  a  new  creditor  with  the  intent  to  transfer  the  rights  of  the  old  one  to  him. 
In  order  to  make  a  novation  of  the  second  class  above  mentioned,  there  must 
be  a  mutual  agreement  among  the  parties — the  creditor,  his  immediate  debtor 
and  the  new  debtor — for  the  substitution  of  the  new  debt  in  the  place  and 
stead  of  the  original  debt. 

Appeal  from  the  County  Court  of  Jefferson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

Fleming  &  Fleming,  for  appellant. — ^The  court  erred  in  refusing  to 
instruct  the  jury,  as  requested  by  plaintiff,  as  follows:  'Ton  are  in- 
structed at  the  request  of  plaintiff  to  find  in  favor  the  plaintiff  against 
both  the  defendants,  C.  S.  King  and  W.  H.  Spurlock,  the  amount  of 
$453,  and  in  favor  of  the  defendant,  C.  S.  King,  against  the  defendant, 
W.  H.  Spurlock,  in  the  amount  of  $453,  with  interest  as  prayed  for  in 
plaintiff^s  petition.  House  v.  Eobertson,  8D  Texas,  689;  Thomas  v. 
Hammond,  47  Texas,  43 ;  James  v.  King  &  Davidson,  2  Texas  App.  Civ. 
Cas.,  544;  Taylor  v.  Merrill,  64  Texas,  494;  Cyc,  vol.  17,  p.  693,  subd. 
17;  Greenl.  on  Ev.,  sec.  284a;  Rev.  Stats.,  art.  2323;  22  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  pp.  563,  556;  2  Danl.  on  Neg.  Inst.,  sees.  1259, 
1262,  1272,  830 ;  McGuire  v.  Bidwell,  64  Texas,  43 ;  Otto  v.  Halff,  89 
Texas,  384;  McDonald  v.  Chinski,  23  Texas  Civ.  App.,  505;  Bank  v. 
Border,  9  Texas  Civ.  App.,  670. 

Joe  Williams  and  G.  P.  Dougherty,  for  appellee. — ^Where  a  written  in- 
strument is  sued  on,  and  in  evidence,  evidences  a  clear,  positive  and  un- 
conditional promise  to  pay,  parol  evidence  of  a  contemporaneous  parol 
agreement  tending  to  show  that  said  contract  was  conditional  or  contin- 
gent is  not  admissible.    Dolson  v.  DeGonahl,  70  Texas,  620. 

The  unauthorized  acts  of  agents  are  just  as  effectually  ratified  by 
the  conduct  of  the  principal  with  reference  to  said  acts,  and  become 
as  binding  as  would  have  been  the  case  had  the  agent  been  expressly 
authorized  to  perform  such  acts  in  the  beginning.  Mecham  on  Agency, 
sees.  146-151;  Ft.  Worth  Pub.  Co.  v.  Hitson,  80  Texas,  216;  Merchants 
Bank  v.  McAnultv,  31  S.  W.  Bep.,  1091 ;  Campbell  v.  Jenkins,  34  S.  W. 
Rep.,  673. 

The  acceptance  by  the  creditor  of  a  negotiable  promissory  note  of  a 
third  party  will  operate  as  a  payment  as  between  the  creditor  and  original 
debtor,  unless  there  is  an  express  understanding  that  the  acceptance  is 
not  to  have  that  effect,  and  especially  when  said  note  is  extended  as  to 
time  of  payment  without  the  knowledge  or  consent  of  original  debtor.  22 
Am.  &  Eng.  Ency.  of  Law,  563;  Campbell  v.  Jenkins,  34  S.  W.  Eep., 
673. 

FLY,  Associate  JusTirE. — Appellants  instituted  suit  against  C  R. 
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King,  and  W.  H.  Spurlock,  to  recover  $453,  alleging  that  they  had  sold 
King  certain  goods  and  merchandise  whose  value  amounted  in  the  aggre- 
gate to  the  sum  specified,  which  he  had  agreed  to  pay,  and  that  Spurlock 
had  executed  his  promissory  note  for  the  same  sum.  The  circumstances 
were  alleged  to  he  that  Spurlock  was  indebted  to  King,  and  appellants 
were  about  to  have  a  writ  of  garnishment  served  on  him  when  he  agreed 
to  and  did  give  the  promissory  note  sued  on. 

King  answered  that  he  had  purchased  the  goods  from  appellants  and 
bad  sold  them  to  Spurlock,  who  had  agreed  to  assume  the  debt  due  ap- 
pellants, and  that  the  latter  agreed  to  accept  Spurlock's  obligation  to 
pay  the  debt  and  to  release  said  King,  and  in  pursuance  of  the  agree- 
ment had  accepted  the  note  from  Spurlock  in  payment  for  the  goods. 
The  court  instructed  the  jury  to  return  a  verdict  in  favor  of  King  and 
against  Spurlock  for  the  debt. 

The  uncontradicted  evidence  showed  that  the  account  against  King 
was  placed  in  the  hands  of  an  attorney  who  ascertained  that  Spurlock 
was  indebted  to  King  for  ;^:ood8  sold  to  him,  and  he  went  to  Spurlock 
and  told  him  that  suit  vould  be  instituted  against  King  by  appellants, 
and  a  writ  of  garnishment  obtained  against  Spurlock.  The  latter  told 
the  attorney  that  he  owed  King  and  had  agreed  to  pay  the  debt  due 
appellants.  He  told  the  attorney  that  he  did  not  have  the  cash  but 
would  give  him  a  note  for  the  amount.  The  note  was  given.  Tliore 
was  no  agreement  on  the  part  of  appellants,  who  were  in  Cliicago,  nor  on 
the  part  of  the  attorney  to  release  King  from  liability.  There  was  no 
agreement  whatever  made  wiTi  King,  nor  any  with  Spurlock  as  to  tak- 
ing him  for  the  debt  instead  of  King,  and  the  court  must  have  concluded 
that  the  taking  of  the  notes  by  appellants  was  in  law  a  substitution  of 
a  new  debtor  in  the  place  oi  King  and  that  he  was  thereby  released. 

Novation  is  affected  by  the  substitution  of  a  new  obligation  between 
the  same  parties  with  the  intention  to  extinguish  the  old  one,  or  by 
the  substitution  of  a  new  debtor  with  the  intention  to  release  the  old  one ; 
or  by  the  substitution  of  a  new  creditor  with  the  intent  to  transfer  the 
rights  of  the  old  one  to  him.  Beach  Mod.  Con.,  sec.  786.  If  the  facts 
make  a  case  of  novation  it  necessarily  belongs  to  the  second  class,  that 
of  substituting  a  new  debtor  for  the  old  one.  In  order  to  make  a  case 
of  that  kind  there  must  be  a  mutual  agreement  among  the  parties,  the 
creditor,  his  immediate  debtor  and  the  new  debtor,  for  the  sub^^titution 
of  the  new  debt  in  the  place  and  stead  of  the  original  debt.  Add.  Con., 
p.  530.  As  said  by  that  author,  "the  intention  of  the  creditor  to  dis- 
charge the  first  debtor  and  to  accept  of  the  second  in  his  stead,  must  be 
perfectly  evident.''  Novation  can  only  exist  by  mutual  consent  and 
agreement  of  all  the  interested  parties,  and  it  is  su])ject  to  the  same 
rules  of  evidence  that  obtain  in  regard  to  any  other  kind  of  contract. 

Not  only  is  it  necessary  to  prove  that  the  creditor  took  a  new  debtor, 
but  it  must  be  made  to  appear,  in  order  to  release  the  old  debtor,  that 
there  was  an  extinguishment  of  the  old  debt  and  an  agreement  to  look 
to  the  new  debtor  alone.  The  mere  taking  of  a  new  debtor  for  the  old 
debt,  would  not,  standing  alone  be  sufficient  to  show  novation.  (Pi- 
mental  V.  Marques  (Cal.),  42  Pac.  Pep.,  159;  Jackson  Iron  Co.  v. 
Negaunee  Concentrating  Co.,  65  Fed.  Pep.,  298.) 

In  the  case  of  Stowell  v.  Gram,  69  N.  E.  Rep.,  342,  the  Supreme 
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Judicial  Court  of  Massachusetts  held:  "To  establish  a  novation  on 
which  the  plaintiffs  can  charge  these  defendants,  it  must  be  proved  that 
the  plaintiffs  released  Holt  from  his  obligations  under  the  contract,  and 
agreed  to  look  to  the  defendants  alone,  and  that  as  a  part  of  the  same 
arrangement  Holt  released  the  plaintiffs  from  their  liability  to  him, 
and  that  the  defendants  agreed  with  the  plaintiffs  to  perform  the  con- 
tract as  their  own." 

Again  in  the  case  of  Western  White  Bronze  Co.  v.  Portrey,  70  X. 
W.  Sep.,  383,  the  Supreme  Court  of  Nebraska  said:  "There  can  be  no 
novation  in  the  absence  of  an  unqualified  discharge  of  the  original  debtor 
by  the  creditor.'*  The  facts  of  the  last  case  are  quite  similar  to  those 
in  this.     (See  also  Piehl  v.  Piehl  (Mich.),  101  N.  W.  Bep.,  628.) 

It  is  not  contended  that  there  was  any  agreement  to  release  King, 
and  the  mere  fact  of  putting  the  obligation  of  Spurlock  in  the  form  of 
a  promissory  note  could  not  have  had  that  effect.  He  was  under  obli- 
gation to  pay  the  debt  before  that,  because  he  had  assumed  it,  and  he 
so  stated  to  the  attorney  of  appellants,  and  all  that  was  done  by  the 
transaction  was  to  place  that  promise  in  writing.  It  is  shown  positively 
that  there  was  no  agreement  of  any  kind  made  in  regard  to  the  note. 
There  could  under  these  circumstances  be  no  novation,  because  a  nova- 
tion consists  of  a  mutual  agreement  of  all  the  parties  to  substitute  a 
new  debtor  for  the  old  one,  in  consideration  of  the  extinguishment  of 
the  old  debt.     (Kelso  v.  Fleming  (Ind.),  3  IST.  E.  Rep.,  830.) 

We  think  the  same  rules  are  applicable  to  this  case  that  would  apply 
in  case  appellants  had  taken  a  note  from  King  for  the  antecedent  debf. 
and  it  is  well  settled  that  the  taking  of  such  a  note  would- not  extinguish 
the  antecedent  debt  unless  there  was  an  agreement  to  that  effect.  If 
a  draft  or  note  be  taken  contemporaneously  with  the  creation  of  the  debt 
the  presumption  would  prevail  that  it  was  taken  in  pa}Tnent  of  the 
debt,  but  if  a  note  or  draft  is  taken  for  a  precedent  debt  the  presumption 
is  that  it  was  not  taken  as  payment,  and  the  burden  of  removing  that 
presumption  would  rest  on  the  partv  asserting  it.  (Gibson  v.  Tobv,  53 
Barb.,  191;  Hall  v.  Stevens,  116  N."  Y.,  209.)  The  mere  taking  of  the 
note,  without  some  evidence  that  it  was  taken  in  satisfaction  of  ^e  debt, 
does  not  constitute  a  novation.  (Am.  &  Eng.  Enc.  Law,  890;  Noel  v. 
Murray,  13  N.  Y.,  168;  McLoughlin  v.  Bieber,  58  N.  Y.,  790.) 

That  part  of  the  judgment  as  to  Spurlock  will  not  be  disturbed,  but 
the  court  erred  in  instructing  a  verdict  for  King,  and  the  judgment  as 
to  him  will  be  reversed  and  judgment  here  rendered  that  appellant  re- 
cover of  him  the  amount  of  the  debt,  interest  and  costs  and  that  King 
recover  over  against  Spurlock. 

Reversed  and  rendered. 
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L.  "¥?.  Levy  and  Company  et  al.  v.  Sophia  Lee  Lacour. 

Decided  May  11,  1006. 

ITrlMui  Homettead — Itotaehed  Lot — Casual  VBe— InniAeient  STidenoe. 

If  a  TEcant  detached  lot  in  a  town  or  city  is  principally  used  by  the  head 
of  a  family  as  a  horse  lot,  cow  lot  or  garden  in  connection  with  the  home, 
it  partakes  of  the  exemption  attaching  to  the  residence ;  but  the  use  upon  which 
the  exemption  is  predicated  must  be  the  principal  use,  and  not  a  mere  inci- 
dental or  casual  use.  The  fact  that  the  agricultural  products  from  the  lot 
were  sold  and  the  money  used  to  support  the  family  will  not  make  the  lot  a 
part  of  the  homestead.  Where  the  evidence  showed  that  the  husband  was  a 
saloonkeeper;  that  the  cultivation  of  the  lot  in  question  was  not  his  business; 
that  the  lot  was  rented  to  tenants  on  shares  or  cultivated  mainly  in  staple 
crops  like  com  and  cotton  by  his  procurement,  or  was  used  occasionally  for 
the  pasture  of  his  horses,  cows  ana  calves,  it  was  manifest  that  the  use  of 
the  lot  in  connection  with  the  home  was  only  casual,  and  such  lot  was  therefore 
not  exempt  as  a  part  of  the  homestead. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  before 
Hon.  L.  B.  Hightower. 

Stevens  dk  Pickett  and  James  B.  &  Charles  J.  Stuhbs,  for  appellants. 
—Cited,  Wynne  v.  Hudson,  66  Texas,  1;  Martin  Clo.  Co.  v.  Henly, 
83  Texas,  594;  Eogers  v.  Ragland,  42  Texas,  422;  Equitable  Mortgage 
Co.  V.  Norton,  71  Texas,  687;  Keith  v.  Hvndman,  57  Texas,  431 ;  Evans 
T.  Womack,  48.  Texas,  230;  Achilles  v.  Willis  &  Bro.,  81  Texas,  170; 
Iken  &  Co.  v.  Olenick,  42  Texas,  195 ;  Allen  v.  Whitaker,  18  S.  W. 
Rep.,  161;  George  v.  Ryon,  61  S.  W.  Rep.,  138;  Peregoy  v.  Kottwitz, 
54  Texas,  497 ;  Heatherly  v.  Little,  21  Texas  Civ.  App.,  665 ;  Haswell 
7.  Forbes,  8  Texas  Civ.  App.,  86. 

No  briefs  for  appellee. 

GILL,  Chiep  Justice. — Sophia  Lee  Lacour  brought  this  suit  against 
her  husband,  J.  V.  Lacour,  the  firm  of  L.  W.  Levy  &  Co.  and  C.  E. 
Selvage,  trustee,  to  enjoin  the  sale  of  certain  real  estate  covered  by  a  deed 
of  trust  executed  by  her  husband  to  secure  the  firm  in  the  payment  of 
a  debt  due  by  him  to  the  firm.  The  ground  upon  which  the  injunction 
was  sought  was  that  the  property  covered  by  the  trust  deed  was  a  part 
of  the  urban  homestead  of  the  plaintiff  and  her  husband  at  the  date 
of  the  execution  of  the  deed  of  trust. 

Charles  H.  Lacour  intervened,  claiming  an  undivided  half  interest  in 
the  property. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  in  favor 
of  C.  H.  Lacour  for  an  undivided  half  interest  in  the  land ;  in  favor  of 
J.  V.  Lacour  as  to  the  other  half ;  in  favor  of  plaintiff  upon  her  home- 
stead claim.  The  deed  of  trust  insofar  as  it  affected  the  property  in 
question  was  canceled,  and  the  preliminary  injunction  perpetuated. 

Prom  the  judgment  on  the  issue  of  homestead,  Levy  &  Co.  and  Sel- 
vage, the  trustee,  have  appealed  and  here  assail  this  feature  of  the 
judgment  on  the  ground  that  it  is  unsupported  by  the  evidence.     We 
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think  the  assignment  presenting  the  question  should  be  sustained.  The 
facts  are  as  follows : 

J.  V.  Lacour  is  the  owner  of  block  104  in  the  town  of  Liberty,  Texas, 
containing  about  SVo  acres,  and  an  undivided  half  interest  in  lot  1  in 
block  31,  the  latter  containing  12  ac.  .  Charles  H.  Lacour  is  the 
owner  of  the  other  undivided  half  by  n:.3on  of  the  fact  that  the  property 
was  part  of  the  community  estate  of  his  deceased  mother  and  his  father 
J.  V.  Lacour.  Sophia  Lee  Lacour  is  the  second  wife  of  J.  V.  Lacour. 
and  block  104  on  which  the  residence  is  situate  is  unquestionably  their 
homestead. 

She  claimed  that  the  12  acre  lot  in  block  31  was  a  part  of  the  home- 
stead on  the  theory  that  it  was  used  in  connection  with  the  residence 
lots  for  the  comfort  and  convenience  of  the  family.  Upon  the  truth 
and  effectiveness  of  this  claim  depends  the  validity  of  the  judgment. 
The  facts  bearing  upon  the  issue  are  as  follows: 

Upon  the  residence  lots  Lacour  maintained  a  horse  lot,  cow  lot,  gar- 
den and  a  small  field.  He  had  had  the  12  acres  fenced  for  years.  Some 
years  it  was  cultivated  by  tenants  for  part  of  the  crop.  One  year  it 
was  rented  for  money  rent,  and  some  years  Lacour  cultivated  it  himself 
or  used  it  merely  for  a  pasture  for  his  stock  and  calves.  When  culti- 
vated the  crops  raised  were  cotton  and  corn  and  sweet  and  Irish  potatoes 
and  cane.  These  latter  were  used  to  supply  the  family.  The  cotton  and 
com  were  used  to  support  the  family.  The  evidence  does  not  show  to 
what  extent  the  land  was  planted  in  potatoes  and  cane.  The  wife  testi- 
fied that  they  farmed  on  lot  1  in  block  31. 

The  following  plat  introduced  by  plaintiff  discloses  the  location  of 
the  property  with  reference  to  the  residence,  which  latter. is  on  lot  1 
and  2  in  block  104 : 
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The  deed  of  trust  was  executed  by  the  husband  alone  on  the  4th  day 
of  June,  1904,  and  was  accepted  by  Levy  &  Co.  without  any  notice  that 
the  12  acre  tract  described  as  lot  1  in  block  31  was  claimed  as  a  part  of 
the  Lacour  home  except  such  notice  as  the  character  of  use  to  which 
it  had  been  and  was  being  put  conveyed  to  them.  The  fact  that  it  was 
detached  irom  the  residence  lots  can  make  no  diflPerence  in  the  force  of 
Vol.  XIAIl.  Civil— 18. 
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plaintiflPs  claim  if  the  uses  to  which  it  was  subjected  gave  it  the  character 
of  homestead  property. 

But  it  is  equally  well  settled  that  the  use  upon  which  the  homestead 
claim  is  predicated  must  be  the  principal  use  and  not  a  mere  incidental 
or  casual  use.  If  a  vacant  detached  lot  is  principally  used  by  the  head  , 
of  a  family  in  a  town  or  city  as  a  horse  lot  or  cow  lot  or  garden  in 
connection  with  the  home  it  partakes  of  the  exemption  attaching  to  the 
residence.  The  fact  that  the  products  of  the  12  acre  lot  were  sold  and 
the  money  used  .to  support  the  family  will  not  support  the  homestead 
claim.  (Keither  v.  Hvndman,  57  Texas,  431;  fivans  v.  Womack,  48 
Texas,  230;  Allen  v.  Whitaker,  18  S.  W.  Bep.,  162.)  To  be  eflFective 
its  principal  use  must  be  in  connection  with  the  home  and  for  the 
comfort  and  convenience  of  the  family.  (Heatherly  v.  Little,  52  S.  W. 
Bep.,  980;  Blum  v.  Bogers,  78  Texas,  530.) 

Plaintiff  has  failed  to  bring  her  case  within  the  rule.  Her  husband's 
occupation  was  a  saloon-keeper.  The  cultivation  of  the  12  acres  was  not 
his  business.  It  was  rented  to  tenants  on  the  shares,  or  cultivated  mainly 
in  staple  crops  like  com  and  cotton  by  his  procurement,  or  else  was  used 
occasionally  for  the  pasture  of  his  horses,  cows  and  calves.  The  evidence 
in  our  opinion  not  only  fails  to  show  that  the  12  acre  lot  was  used 
in  such  a  way  as  to  make  it  a  part  of  the  homestead,  but  further  shows 
that  Lacour  and  family  had  a  cow  lot,  horse  lot,  garden  and  a  little  field 
on  block  104  used  in  connection  with  the  residence. 

For  the  reasons  given  the  judgment  as  to  the  issue  of  homestead  is 
reversed  and  the  cause  remanded.  The  judgment  in  favor  of  C.  H. 
Lacour  is  unassailed  and  is  therefore  not  disturbed. 

Reversed  and  remanded. 


Gravity  Canal  Company  v.  C.  L.  J.  Sibk  et  al. 

Decided  May  11,  1906. 
1. — Sequestration — ^Kotion  to  Quash. 

A  motion  to  quash  a  writ  of  sequestration  may  be  filed  and  acted  on  at 
any  time  before  the  case  is  disposed  of. 

S. — Same — ^Description  of  Property. 

It  appeared  from  the  application  for  sequestration  that  plaintiff  claimed 
an  undivided  portion  of  a  crop,  and  that  such  portion  had  not  been  designated 
or  set  apart  to  plaintiff  in  any  way  by  which  it  could  be  identified.  Held,  the 
sequestration  proceedings  were  properly  quashed  on  the  ground  that  the  prop- 
erty sought  to  be  subjected  to  the  writ  was  not  sufficiently  described  to  enable 
the  officer  to  identify  it. 

3. — ^Written  Co'ntraet— Parol  Evidence— Interpretation* 

It  was  error  to  exclude  evidence  offered  by  plaintiff  to  show  that  its  failure 
to  irrigate  defendants  rice  crop  was  due  to  the  failure  of  defendant's  landlord 
to  keep  in  repair  a  lateral  ditch  which  said  landlord  had  agreed  to  do  when 
renting  the  land  to  defendants.  This  evidence  would  not  have  varied  the 
written  contract  between  plaintiff  and  defendants,  but  only  shown  the  circum- 
stances under  which  it  was  executed. 

Error  from  the  District  Court  of  Matagorda  County.     Tried  below 
before  Hon.  Jesse  Matthews. 

Oaines  &  Corbett,  for  plaintiff  in  error. — The  contract  showing  that 
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the  canal  company's  portion  of  the  rice  became  its  absolute  and  sepa- 
rate property  as  soon  as  it  left  the  threshing  machine,  and  it  being  im- 
possible to  sequester  sacks  of  rice  before  it  was  threshed,  there  was  no 
executory  contract  but  an  absolute  right  of  possession  and  absolute  owner- 
ship in  tiie  plaintiff.  GrifiBn  v.  Chubb,  7  Texas,  613 ;  Brewer  v.  Blanton, 
66  Texas,  533;  Bobertson  v.  Hunt,  77  Texas,  321;  Tillman  v.  Janks, 
4  Texas  App.  Civ.,  p.  245 ;  Anderson  v.  Levyson,  1  Texas  App.  Civ.,  pp. 
521,  522;  Watt  v.  Overstreet,  78  Texas,  572. 

The  property  sought  to  be  sequestered  was  described  in  the  aflSdavit 
as  completely  as  it  was  possible  to  describe  it,  and  the  description  was 
iHifficient  to  identify  and  distinguish  it.  Hopkins  v.  Partridge,  71  Texas, 
606;  Anderson  v.  Levyson,  1  Texas  App.  Civ.,  p.  521;  Clopton  v. 
Goodbar,  55  S.  W.  Rep.,  972. 

It  was  error  in  the  court  to  refuse  to  charge  the  jury  as  to  the 
contract  requiring  five  days  notice  in  writing,  said  provision  not  being 
pleaded  or  proven  unreasonable,  and  not  having  been  pleaded  as  waived, 
and  no  consideration  being  shown  for  waiving  the  provision.  Greene's 
Digest,  vol.  2,  p.  4654;  Porter  v.  Heath,  2  Texas  App.  Civ.,  115;  Texas 
Banking  Co.  v.  Hutchins,  53  Texas,  70;  Merchants'  Ins.  Co.  v.  Dwyer, 
1  Posev's  U.  C,  p.  449;  Security  Co.  v.  Caruthers,  32  S.  W.  Rep.,  841; 
East  Texas  Fire  Ins.  Co.  v.  Brown,  82  Texas,  636. 

J.  W.  Conger  and  W.  C.  Carpenter,  for  defendant  in  error. — A  motion 
to  quash  may  be  filed  and  acted  on  at  any  time  before  the  case  is  disposed 
of.    Wheeler  v.  Wheeler,  65  Texas,  576. 

The  court  did  not  err  in  quashing  the  sequestration  proceedings,  (1) 
because  the  contract  was  executory.  Cleveland  v.  Williams,  29  Texas, 
m;  Morgan  v.  Tavlor,  32  Texas, '363;  Allen  v.  Milton,  64  Texas,  218; 
Boaz  V.  Snyder,  69  Texas,  128;  Woods  v.  Halff,  W.  &  Co.,  44  Texas,  633. 
(2)  Because  the  description  was  insufficient.  Huckins  v.  Leitner,  4 
Texas  App.  Civ.  Cases,  sec.  16;  Bev.  Stats.,  art.  4865,  par.  3;  Morgan 
V.  Turner,  4  Texas  Civ.  App.,  198. 

PLEASANTS,  Associate  Justice. — ^The  Gravity  Canal  Company 
brought  this  suit  against  C.  L.  J.  Sisk  and  J.  L.  Phelps  to  recover  one- 
fifth  of  the  rice  grown  by  the  defendants  in  the  year  1904  upon  a  tract 
of  land  in  Matagorda  County,  described  in  the  petition. 

The  suit  is  based  upon  a  written  contract  executed  by  plaintiff  and 
the  defendants,  by  the  terms  of  which  plaintiflE  undertook,  upon  certain 
conditions  named  in  said  contract,  *^to  use  its  best  endeavors^'  to  fur- 
nish a  sufficient  quantity  of  water  through  its  canal  and  laterals  to 
properly  irrigate  the  rice  planted  by  defendants  on  said  land,  and  in 
consideration  of  such  agreement  and, undertaking  by  plaintiff  the  defend- 
ants agreed  and  promised  to  deliver  to  plaintiff,  as  compensation  for  its 
service  in  furnishing  the  water,  one-fifth  of  all  the  rice  raised  by  them 
on  said  land. 

The  petition  alleges  that  plaintifif  fully  complied  with  its  contract,  but 

defendants  have  failed  and  refused  to  deliver  to  plaintiff  the  rice  due  it 

thereunder.    The  quality  and  value  of  the  rice  due  plaintiff  under  the 

contract  is  alleged,  and  judgment  is  asked  for  said  rice  or  its  value. 

At  the  time  this  petition  was  filed  plaintiff  applied  for  and  obtained 


196  Texas  Civil  Appeals  Reports,  Vol.  43.  [3fay, 

a  writ  of  sequestration  which  it  caused  to  be  levied  upon  58  sacks  of 
rough  rice  valued  by  the  officer  making  the  levy  at  $116.  The  rice  levied 
on  under  this  writ  was  replevied  by  the  defendants  by  the  execution  of 
a  replevy  bond  as  provided  by  the  statute. 

The  defendants  demurred  generally  and  specially  to  the  petition,  and, 
answering  by  special  plea,  admitted  the  execution  of  the  contract  as 
alleged  in  the  petition,  but  averred  that  plaintiff  had  failed  to  comply 
with  its  contract  to  furnish  suflBcient  water  for  the  irrigation  of  their 
rice  crop,  and  by  reason  thereof  all  of  the  rice  planted  by  them,  except 
that  on  about  35  acres  of  their  land,  died,  and  they  were  thereby  damaged 
in  the  sum  of  $800  for  which  amount  they  prayed  judgment  against 
the  plaintiff. 

After  the  parties  had  announced  ready  for  trial  defendants  presented 
a  motion  to  quash  the  affidavit  and  writ  of  sequestration  which  was 
sustained  by  the  court. 

The  trial  by  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
defendants  on  their  cross-action  against  plaintiff  for  the  sum  of  $600. 

The  contract  sued  on  contains  the  following  provisions: 

*^That  the  said  party,  of  the  first  part  hereby  covenants  and  agrees 
to  use  its  best  endeavors  to  furnish  a  suflScient  quantity  of  water  through 
its  canal  and  laterals,  in  addition  to  the  natural  rainfall,  to  properly 
irrigate  the  rice  planted  by  second  party  (provided  there  shall  be  rea* 
sonable  stand)  on  the  following  described  lands,  to  wit:  about  —  acres 
in  the  south  side  of  the  Lewis  &  Robertson  survey  out  of  the  Devine 
League,  Matagorda  County,  Texas.'* 

"Said  first  party  agrees  to  use  diligence  in  furnishing  water  for  irri- 
gation, but  in  case  of  accident  to  its  machinery;  injury  to  its  canal 
(beyond  its  control) ;  failure  of  its  water  supply,  or  through  the  acts 
of  God  it  is  unable  to  furnish  water  as  agreed,  first  party  shall  not  be 
held  in  damages,  but  shall  be  under  obligation  to  use  diligence  to  make 
the  needed  repairs;  but  if  said  first  party  negligently  or  intentionally 
fails  to  water  the  above  described  land  according  to  the  terms  of  this 
contract,  then  second  party  agrees  that  the  measure  of  damages  shall 
not  exceed  $4  per  acre  for  each  acre  having  a  stand  and  not  being 
watered/' 

"Said  party  agrees  to  pay  the  first  party  as  full  compensation  for 
water  furnished  for  his  crop  during  1904  one-fifth  of  the  rice  at  each 
setting  of  the  machine,  sewed  in  new  sacks;  and  it  is  especially  agreed 
that  the  canal  company's  portion  becomes  its  absolute  and  separate 
property  as  soon  as  it  leaves  the  threshing  machine." 

"Said  second  party  agrees  to  give  the  company  at  least  five  days  notice 
in  writing  when  water  is  desired,  either  by  delivering  said  notice  in  per- 
son or  mailing  same." 

The  application  for  sequestration  describes  the  property  claimed  by 
plaintiff  as  follows : 

"One-fifth  of  all  the  rice  grown  by  C.  L.  J.  Sisk  and  J.  L.  Phelps  on 
about  two  hundred  acres  of  land  out  of  and  a  part  of  the  Silvey  league 
of  land  in  Matagorda  County,  Texas,  and  being  out  of  the  southern  side 
of  the  land  commonly  known  as  the  Lewis  &  Robertson  survey  out  of 
said  Silvey  league;  that  said  rice  is  now  being  threshed,  sacked  and 
sewed,  and  plaintiff's  share  of  said  rice  will  aggregate  about  200  sacks 
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of  rice  of  the  value  of  $2  per  sack  for  each  and  every  one  of  said  sacks; 
that  plaintiff  is  the  owner  of  said  200  sacks  of  rice,  or  one-fifth  of  all 
the  rice  raised  on  said  land,  and  is  entitled  to  the  possession  thereof. 
That  all  of  this  property  is  situated  in  Matagorda  County,  Texas,  and 
that  such  property  is  worth  in  the  aggregate  $400." 

The  motion  to  quash  the  application  and  writ  of  sequestration  was 
made  on  the  ground,  among  others,  that  the  description  of  the  property 
contained  in  the  application  did  not  sufficiently  identify  it  in  that  the 
contract  sued  on  was  only  an  executory  contract  of  sale,  and  the  title 
to  the  rice  due  plaintiff  thereunder  did  not  pass  to  it  until  said  rice 
was  threshed  and  sacked,  and  there  was  no  description  given  by  which 
the  one-fifth  part  of  the  rice  produced  at  each  setting  of  the  thresher 
could  be  identified  by  the  officer,  or  distinguished  from  the  mass  of 
rice  of  which  it  was  a  part. 

We  shall  not  consider  catagorically  the  various  assignments  presented 
in  appellant's  brief,  but  will,  in  a  general  way,  dispose  of  all  the  ques- 
tions raised  which  we  deem  material. 

There  was  no  error  in  overruling  the  general  demurrer  to  defendants' 
cross-bill.  The  land  upon  which  defendants'  crop  of  rice  was  planted 
is  described  in  the  petition  as  "about  200  acres  out  of  the  south  side  of 
the  Lewis  and  Bobertson  survey  out  of  the  Silvey  league  of  land  in  Mata- 
gorda County"  and  the  cross-bill  described  the  crop  of  rice,  for  injury 
to  which  defendants  sought  to  recover  damages,  as  that  planted  by  them 
upon  the  land  described  in  plaintiff's  petition.  We  think  this  description 
was  sufficient  to  identify  the  crop  of  rice  in  controversy,  a  more  accurate 
description  of  the  land  for  that  purpose  being  unnecessary. 

A  motion  to  quash  auxiliary  proceedings  by  sequestration  is  not  re- 
quired to  be  filed  or  presented  before  pleas  to  the  merits,  but  may  be 
filed  and  acted  upon  at  any  time  before  the  case  is  disposed  of,  and 
the  trial  court  did  not  err  in  entertaining  defendants'  motion  to  quash 
the  sequestration  proceedings  in  this  case  after  the  parties  had  announced 
ready  for  trial  and  a  jury  had  been  demanded  by  the  defendants. 
(Wheeler  v.  Wheeler,  65  Texas,  673.) 

We  think  the  objection  to  the  application  for  sequestration,  on  the 
ground  that  the  property  sought  to  be  subjected  to  the  writ  was  not  suffi- 
ciently described  to  enable  the  officer  to  identify  it,  was  valid,  and  the 
trial  court  properly  sustained  the  motion  to  quash  the  sequestration 
proceedings  on  that  ground.  It  is  clear,  under  the  contract  sued  on, 
that  plaintiff  had  no  title  to  any  of  the  rice  until  it  was  threshed  and 
sacked  and  plaintiff's  one-fifth  portion  designated  and  set  apart  to  it. 
(Cleveland  v.  Williams,  29  Texas,  204;  Allen  &  Bro.  v.  Melton,  64 
Texas,  218;  Boaz  &  Co.  v.  Schneider  &  Davis,  69  Texas,  128.)  The  ap- 
plication not  only  fails  to  describe  a  segregated  portion  of  the  rice,  but 
n^atives  the  idea  that  it  had  been  threshed  or  that  any  specific  portion 
of  it  had  been  designated  or  set  apart  to  plaintiff  in  any  way  by  which 
it  could  be  identified,  and  a  writ  is  asked  directing  the  officer  to  seize 
and  take  into  his  possession  an  undivided  one-fifth  of  all  the  rice  grown 
bv  the  defendants  upon  a  described  tract  of  land.  Under  such  a  writ 
the  officer  would  be  called  upon  to  partition  the  property,  and  this  he 
was  not  authorized  to  do. 
Upon  the  trial  the  plaintiff  offered  evidence  to  show  that  the  land 
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cultivated  by  defendants  was  rented  by  them  from  R.  W.  Lewis  and 
was  situated  one-fourth  of  a  mile  distant  from  the  nearest  lateral  of 
plaintiff's  irrigating  plant,  and  that  it  was  understood  between  plaintiff 
and  defendants  at  the  time  the  contract  was  made  that  the  water  to  irri- 
gate defendants'  crop  was  to  be  conveyed  to  them  through  a  lateral 
owned  by  Lewis  and  extending  across  his  farm  from  the  land  leased  by 
defendants  to  a  connection  with  plaintiff's  canal  which  was  contiguous  to 
the  Lewis  farm;  and  further,  that  the  failure  of  plaintiff  to  furnish 
sufficient  water  for  defendants'  crop  was  due  entirely  to  the  fact  that 
their  landlord  permitted  his  lateral  to  become  and  remain  in  such  con- 
dition that  water  could  not  be  conveyed  through  it  to  that  portion  of 
his  farm  upon  which  defendants'  crop  was  situate,  and  that  defendants 
had  admitted  that  plaintiff  had  done  everything  in  reason  to  water  their 
crop  and  it  was  not  plaintiff's  fault  that  the  crop  was  not  sufficiently 
irrigated  but  the  fault  of  their  landlord,  Lewis,  in  not  complying  with 
his  rental  contract  which  required  him  to  keep  the  lateral,  through 
which  defendants'  crop  was  to  be  supplied  with  water,  in  good  condi- 
tion. 

We  think  this  evidence  was  improperly  excluded.  The  contract  does 
not  in  express  terms  require  plaintiff  to  provide  the  means  of  conveying 
the  water  to  the  land  leased  by  defendants,  and  if  defendants  had  a 
contract  with  the  landlord  by  which  he  obligated  himself  to  keep  the 
lateral  connecting  the  land  rented  by  them  with  the  plaintiff's  canal 
in  repair,  and  the  contract  between  plaintiff  and  defendants  only  con- 
templated that  plaintiff  should  furnish  water  to  defendants  through  this 
lateral,  which  it  was  under  no  obligation  to  keep  in  repair  and  over  which 
it  had  no  control,  it  could  not  be  held  liable  for  the  insufficient  supply 
of  water  due  entirely  to  the  failure  of  Lewis  to  keep  his  lateral  in  repair. 
This  evidence  would  not  have  varied  the  terms  of  the  written  contract, 
but  would  have  interpreted  and  explained  its  provisions  as  to  the  extent 
of  plaintiff's  undertaking  by  showing  the  circumstances  under  which  it 
was  executed  and  the  relation  of  the  parties  to  its  subject  matter. 

The  evidence  shows  that  no  written  demand  was  made  by  the  defend- 
ants on  plaintiff  to  furnish  water  for  their  rice  until  the  15th  day  of 
June  and  that  at  the  time  such  demand  was  made  a  portion  of  defend- 
ants' crop  had  perished  for  lack  of  water.  Upon  this  state  of  facts  the 
plaintiff  requested  the  court  to  instruct  the  jury  that  they  should  not 
in  arriving  at  their  verdict  consider  any  damage  to  defendants'  crop  by 
reason  of  the  failure  of  plaintiff  to  furnish  -water  therefor  which  accrued 
prior  to  five  days  after  written  demand  for  the  water  was  made  by  the 
defendants.  This  charge  should  have  been  given.  The  contract  limits 
plaintiff's  liability  for  damages  to  its  failure  to  furnish  water  after  a 
written  demand  therefor  had  been  made  by  the  defendants,  and  there 
is  neither  pleading  nor  evidence  to  sustain  the  defendants'  contention 
that  this  provision  of  the  contract  had  been  waived  by  the  plaintiff. 

If  the  various  assignments  presented  in  the  brief  show  any  other  error 
it  is  not  such  as  is  likely  to  occur  upon  another  trial  and  it  is  unnecessary 
to  discuss  the  remaining  questions  presented  in  the  brief. 

Because  of  the  errors  above  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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William  Gammon  et  al.  v.  Sioel  &  Cohen. 

Decided  May  12,  1906. 
1.— DefectiTe  Briefi^-ABsigiimeiits  not  Considered. 

When  assignments  of  error  involving  distinct  and  independent  questions 
are  merely  copied  into  the  brief  and  submitted  as  propositions,  with  a  state- 
ment at  the  foot  of  each,  "See  statement  of  facts,  ante,"  referring  to  a  pre- 
Hminaiy  statement  of  the  facts  in  the  brief,  such  assignments  will  not  be  con- 
sidered. 

1— Bental  Contract — ^Waiver  of  Forfeiture. 

Where  a  written  rental  contract  contained  a  provision  for  reentry  by  the 
landlord  in  case  of  default  in  pa3rment  of  rent  when  due,  a  demand  for  the 
rent  after  default  was  a  waiver  of  the  forfeiture. 

Appeal  from  the  DiBtrict  Court  of  GalveBton  County.  Tried  below 
before  Hon.  Bobert  G.  Street. 

Maco  <£  Minor  Stewart,  for  appellants. 

James  B.  &  Charles  J.  Stuhbs,  for  appellees. 

BEESE,  Associate  Justice. — On  June  6,  1903,  Sigel  &  Cohen  leased 
from  the  Tremont  &  Windsor  Hotel  Company,  for  a  term  of  ten  years, 
a  piece  of  ground  in  the  city  of  Galveston  lying  between  the  sea  wall  and 
the  line  of  mean  high  tide.  The  rental  agreed  upon  was  $1,500,  pay- 
able  in  ten  equal  annual  payments  of  $150  in  advance,  on  the  15th  of 
June,  1903,  and  annually  thereafter  on  the  15th  of  June  of  each  year 
during  the  continuance  of  the  lease.  The  lease  contract  was  in  writing 
and  contained  a  provision  for  re-entry  upon  default  in  payment  of  the 
rent  due.  This  lease  was  transferred,  with  the  property,  by  the  Tremont 
ft  Windsor  Hotel  Company  to  William  Gammon  and  George  S.  Ewalt. 
The  second  installment  of  rent  due  June  15,  1904,  not  being  paid  when 
due,  plaintiffs  Gammon  and  Ewalt  instituted  this  suit  on  September  4, 
1904,  to  cancel  and  annul  the  lease. 

The  cause  was  tried  without  a  jury  and  judgment  rendered  for  de- 
fendants from  which  plaintiffs  appeal. 

In  appellant's  brief  the  twelve  assignments  of  error  are  submitted 
as  propositions  by  merely  copying  the  assignments  from  the  record.  No 
attempt  is  made  to  present  each  assignment  separately,  or  to  group  those 
vbich  might  properly  be  so  treated.  The  assignments  involve  several 
di^nct  and  independent  propositions  not  germaine  to  each  other.  There 
is  no  attempt  to  subjoin  to  each  assignment,  or  to  each  proper  group 
of  assignments,  a  statement  from  the  record  of  the  matters  relied  on  in 
support  thereof.  The  assignments  are  merely  copied  into  the  brief 
with  a  statement  at  the  foot,  "See  statement  of  facts  ante,'*  referring 
to  a  preliminary  statement  of  the  facts  in  the  brief.  None  of  the  assign- 
ment of  error  so  presented  can  be  considered. 

The  trial  court  found  that  the  plaintiff  had  made  demand  for  the  rent 
after  the  15th  of  June^  the  date  when  it  was  due  for  the  next  ensuing 
year,  which  was  a  waiver  of  the  forfeiture.  We  find  no  error  apparent  in 
the  record  and  the  judgment  of  the  trial  court  is  therefore  affirmed. 

Afftrmed, 

Writ  of  error  refused. 
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L.  A.  Bedford  and  J.  M.  Bates  v.  Geo.  C.  Stonb  xt  al. 

Decided  May  12,  1906. 

1. — ^Resrnlar  Judge  and  Special  Judge— Contemporaneoui  SessioiM— Legality. 

The  fact  that  the  regular  district  judge  and  a  special  district  judge,  duly 
authorized  to  act  in  the  particular  case,  were  holding  their  respective  courts 
at  the  same  time  and  in  the  same  courthouse,  does  not  of  itself  render  the 
proceedings  before  the  special  judge  void,  and  a  judgment  rendered  by  the 
special  judge  under  ,such  circumstances  will  be  reversed  only  when  it  is  made 
to  appear  that  the  appellant  was,  by  reason  of  such  facts,  deprived  of  some 
valuable  right,  as,  for  instance,  the  right  of  trial  by  the  r^jular  jury,  and  not 
then  unless  the  complaining  party  had  a  meritorious  cause  of  action  or  defense. 

Appeal  from  the  District  Court  of  Eastiand  County.  Tried  below 
before  Hon.  J.  J.  Butts,  Special  Judge. 

D.  0.  Hunt,  for  appellants. 

B.  W.  Patterson,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellees  declared  on  three  prom- 
issory notes  secured  by  vendor^s  lien  on  a  tract  of  land  in  Eastland 
County.  Partial  failure  of  consideration — ^the  vendor  never  having 
had  any  title  to  a  part  of  the  land — was  the  only  defense.  Appellees 
acquired  the  notes  in  due  course  of  trade  before  maturity  for  a  vduable 
consideration  without  notice  of  any  want  of  consideration.  Judgment 
was  consequently  rendered  in  their  favor  for  the  full  amount  sued  for, 
with  foreclosure  of  the  lien. 

The  first  assignment  raises  a  question  of  some  difiBculty,  as  follows : 
"The  case  was  called  for  trial  in  the  courthouse  of  Eastland  County, 
Texas,  and  in  the  County  Court  room  thereof  by  a  special  judge  at 
which  place  and  while  the  regular  judge  was  holding  court.  The  counsel 
for  Bates  and  Bedford  appeared  before  said  special  judge  in  this  case  and 
objected  to  said  special  judge  proceeding  to  try  this  case  while  the  District 
Court  of  Eastland  County,  Texas,  was  then  open  and  conducting  its 
business  by  the  regular  elected,  acting  and  qualified  judge.  This  objec- 
tion was  overruled,  which  action  of  the  court  was  error.'*  The  proposi- 
tion submitted  is,  "Two  District  Courts  in  Eastland  County,  Texas, 
could  not  be  in  session  at  the  same  time  and  place  unless  authorized  by 
law,  and  since  only  one  of  such  courts  was  so  authorized,  the  second  one 
can  only  act  with  unanimous  consent  of  all  parties.*'  An  Oregon  case 
is  cited  in  support  of  the  proposition.  Baisley  v.  Baisley,  13  Pac.  Bep., 
888,  which  seems  to  sustain  it,  though  the  question  was  conceded  in  the 
opinion  in  that  case  to  be  a  difScidt  one.  Cox  v.  Gress,  51  Ark.,  224,  is 
to  the  same  effect.  Other  cases  are  cited  as  being  in  line  with  these 
in  Enc.  PI.  &  Pr.,  vol.  11,  p.  795,  but  only  those  from  Kansas  and  fforth 
Carolina  as  accessible  to  us,  which  evidently  announce  correct  conclu- 
sions, particularly  those  from  Kansas,  on  the  facts  there  stated.  They 
also  announce  the  general  principle  that  since  a  judge  pro  tern  is  only 
a  substitute  and  not  a  duplicate  judge,  it  is  not  contemplated  that  both 
the  regular  and  special  judge  should  hold  court  at  the  same  time  in  the 
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same  county  or  district.  On  the  other  hand,  it  is  held  by  the  Court  of 
Appeals  of  Kentucky  in  Paducah  Land,  etc.,  Co.  v.  Cochran,  37  S.  W. 
Bep.,  67,  that  a  correct  judgment  rendered  by  a  special  judge  should  not 
be  set  aside  because  it  was  rendered  at  a  time  when  the  regular  judge 
was  holding  court.  To  the  same  effect  is  Courtney  v.  State  (Ind.),  32 
N.  E.  Bep.,  335.  Counsel  for  appellants  states  that  he  has  been  unable 
to  find  any  Texas  case  directly  in  point ;  but  it  is  diflScult  for  us  to  see 
why  the  case  of  Niagara  Insurance  Co.  v.  Lee,  73  Texas,  641,  is  not 
in  pointy  at  least  so  far  as  the  case  at  bar  is  concerned.  True,  it  was 
stated  in  the  opinion  that  the  court  was  not  called  upon  by  the  assign- 
ment then  under  consideration  to  "express  any  opinion  as  to  whether 
it  was  lawful  for  two  District  Courts  to  be  in  session  in  Mitchell  County 
at  the  same  time  for  all  purposes,'^  but  a  judgment  was  upheld  granting 
a  new  trial  which  had  been  rendered  by  the  regular  district  judge  holding 
court  in  the  county  court  room  of  Mitchell  County  while  a  special  judge 
appointed  by  the  Governor  was  holding  the  District  Court  of  that 
oonnty  in  the  District  Court  room. 

We  have  finally  reached  the  conclusion  that  inasmuch  as  appellants 
had  no  defense  whatever  to  the  suit,  and  therefore  could  not  have  been 
prejudiced  by  the  action  of  the  special  judge  complained  of,  they  are  not 
entitled  to  have  the  judgment  reversed  merely  because  it  was  rendered 
at  a  time  when  the  regular  judge  was  holding  court.  It  is  not  denied 
that  the  special  judge  was  clothed  with  authority  to  hear  and  determine 
this  case  when  the  judgment  complained  of  was  rendered  but  for  the  fact 
that  the  regular  judge  was  then  holding  court  in  Eastland  County. 
That  fact,  however,  did  not  deprive  the  special  judge  of  the  power  con- 
ferred on  him  to  try  this  case,  but  at  best  could  only  have  interfered 
with  the  proper  exercise  of  that  power  and  did  not,  therefore,  render  the 
judgment  void.  If  apellants  had  been  deprived  of  any  valuable  right 
by  the  irregular  manner  in  which  the  special  judge  exercised  tlie  power 
conferred  on  him,  they  would  doubtless  have  been  entitled  to  a  reversal 
of  the  judgment.  For  instance,  if  they  had  been  denied  the  right  of 
trial  by  the  regular  jury,  as  they  were  and  of  which  complaint  is  also 
made,  that  would  have  been  ground  for  reversal  if  there  had  been  any 
issue  to  be  submitted  to  a  jury.  But.  as  there  was  none  the  denial  of 
this  right  was  of  no  consequence,  as  has  been  expressly  decided.  (Cald- 
well County  V.  Harbert,  68  Texas,  327.) 

The  questions  raised  by  other  assignments  are  included  in  the  dispo- 
sition above  made  of  the  first  and  the  judgment  is  affirmed. 

Affirmed. 


FoBT  Worth  aot)  Bio  Grande  Eailway  Company  v.  P.  M.  Hudgens. 

Decided  May  12,  1906. 

tp-BaJlwayi^— Xilllngr  Stock—- Stock  Law. 

A  railway  company  is  not  liable,  in  the  absence  of  gross  negligence,  for 
tHe  Talne  of  stock  killed  or  injured  by  its  locomotives  in  a  precinct  where  the 
stock  law  is  in  force,  nor  does  the  burden  rest  upon  the  employes  of  the  com- 
pany to  keep  a  lookout  for  stock  in  such  cases. 
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2, — Chargre — Cpntributory  Negligence. 

Where  the  facts  alleged  as  constituting  contributory  negligence  are  un- 
disputed it  was  misleading  for  the  court  to  charge  that  the  burden  of  proof 
was  upon  the  defendant  to  establish  its  plea  of  contributory  negligence. 

3. — Charge — No  Issue. 

Where  there  was  no  evidence  that  the  road  was  fenced,  nor  that  the  place 
of  killing  was  a(  a  crossing,  nor  within  switch  limits,  it  was  error  for  the 
court  to  charge  the  jury  that  when  the  killing  occurred  at  a  place  not  a  street 
or  road  crossing  or  switch  limits  or  where  the  right  of  way  was  not  fenced, 
then  proof  of  the  accident  is  negligence  per  se. 

Appeal  from  the  County  Court  of  Erath  County.    Tried  below  before 
Hon.  M.  J.  Thompson. 

Martin  &  Oeorge,  for  appellant. 

Nugent  &  Carter,  for  appellee. 

CONNER,  Chief  Justice. — This  ease  was  tried  in  the  County 
Court  of  Erath  County  on  appeal  from  a  Justice's  Court  and  resulted 
in  a  judgment  for  appellee,  for  the  sum  of  $140.  It  was.  alleged  as 
grounds  of  recovery  that  the  engine  and  cars  of  the  appellant  company 
killed  two  of  appellee's  horses.  Appellant  pleaded  the  general  denial  and 
specially  that  if  appellee's  animals  were  killed  as  alleged,  it  was  within 
commissioner's  precinct  number  1  of  Erath  County,  where  the  stock 
law  was  in  force  prohibiting  animals  from  running  at  large,  and  that 
appellee  was  guilty  of  contributory  negligence  in  permitting  his  said 
animals  to  remain  loose  and  range  upon  the  railway  track. 

In  the  fifth  paragraph  of  the  charge,  the  jury  were  instructed  that 
each  and  every  railway  company  is  liable  to  the  owner,  for  the  value  of 
all  stock  killed  or  injured  by  its  locomotives  .and  cars,  and  in  the  ninth 
paragraph  they  were  instructed  that  it  was  the  duty  of  appellant  to  keep 
a  lookout  and  to  use  diligence  to  prevent  injuring  or  killing  such  stock 
as  should  pass  upon  the  railroad,  and  that  a  failure  to  do  so  would  be 
negligence  as  defined  in  the  charge.  In  so  charging  we  think  the  court 
committed  error  under  the  facts  of  this  case.  Appellee  testified  that 
he  voluntarily  turned  his  horses  loose  the.  night  before.  It  was  also 
undisputed,  and  the  court  so  charged  the  jury,  that  the  killing  occurred 
within  a  commissioner's  precinct  where  the  stock  law  was  in  force  and 
where  it  was  forbidden  that  stock  sliould  be  permitted  to  run  at  large. 
It  is  now  well  established  that  in  such  cases  railway  companies  in  the 
absence  of  negligence  are  not  liable  for  the  value  of  stock  killed,  nor 
in  such  cases  does  the  burden  rest  upon  the  employes  of  the  railway 
company  to  keep  a  lookout  for  stock.  Say  our  Supreme  Court  in  the 
case  of  Railway  Company  v.  Cocke,  G4  Texas,  157:  "If  there  be  a 
valid  ordinance  of  a  city,  or  a  statute,  in  force  at  the  time  and  place 
where  the  injury  occurs,  by  which  the  running  at  large  of  animals  is 
made  unlawful,  then  the  entry  of  the  animals  upon  a  railway  track  or 
other  uninclosed  land  is  a  trespass.  In  such  case,  a  railway  company  will 
not  be  responsible  to  owners  for  injury  done  by  its  cars  to  animals  enter- 
ing upon  its  track,  unless  the  conduct  of  its  employes  amounts  to  gross 
negligence  as  heretofore  defined;  for  under  such  circumstances  railway 
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companies  are  entitled  to  presume  that  all  persons  will  comply  with  the 
law  which  forbids  the  owner  to  permit  his  animals  to  run  at  large; 
hence,  are  excused  from  the  exercise  of  that  care  which  will  not  be  nec- 
essary if  the  owner  complies  with  the  law — are  excused  from  the  exercise 
of  such  care  as  they  would  exercise  were  it  lawful  for  animals  to  be  at 
large  and  therefore  expected  to  be  so,"  and,  further,  if  stock  unlaw- 
fully "enter  upon  a  railway  track,  it  is  enough  that  the  employes  of  the 
company  use  such  care,  after  the  danger  becomes  known,  as  a  prudent 
man  would,  under  the  same  circumstances,  to  avoid  injury."  See  also 
Houston  &  T.  C.  R.  R.  Co.  v.  Jones,  40  S.  W.  Rep.,  745;  International 
&  G.  N.  Ry.  V.  Dunham,  68  Texas,  232 ;  Houston  &  T.  C.  Rv.  Co  v. 
Atlas  Press'^Brick  Works,  10  Texas  Ct.  Rep.,  677;  Missouri,  K.  &  T.  Rv. 
Co.  of  Texas  v.  Tolbert,  90  S.  W.  Rep.,  508.  It  is  well  settled  by  these 
authorities  that  under  the  circumstances  of  this  case  no  duty  or  diligence 
on  the  part  of  the  operatives  of  the  train  in  question  to  avoid  injuring 
appellee's  horses  arose  until  after  their  discovery  upon  the  track  and 
until  after  a  reasonably  prudent  man  in  the  exercise  of  ordinary  care 
would  have  seen  that  they  would  not  get  off  of  the  track.  The  proof 
without  dispute  shows  that  the  horses  in  question  were  killed  very  early 
in  the  morning.  There  seems  to  be  some  controversy  in  the  testimony 
as  to  whether  it  was  then  sufficiently  light  to  plainly  discern  objects  at 
any  considerable  distance,  although  appellee's  witnesses  testify  to  the 
effect  that  it.  was.  The  track  approaching  the  point  where  the  animals 
were  killed  was  straight  for  about  one-half  mile;  the  tracks  of  the  horses 
show  that  they  got  upon  the  road  about  one  hundred  yards  before  being 
struck  and  that  no  warning  signal  was  given.  The  fireman  testified  that 
he  was  putting  coal  in  the  engine  until  his  attention  was  attracted  by 
the  engineer  applying  the  brakes,  at  which  time  he  looked  up  and  within 
about  Wenty  feet  of  the  front  of  the  engine  saw  the  animal  first  struck. 
The  engineer  testified  that  he  was  running  some  twenty-five  or  thirty 
milea  per  hour  on  schedule  time;  that  it  was  about  five  o'clock  in  the 
morning;  that  when  he  first  discovered  the  animals  they  were  running 
as  if  to  cross  to  the  other  side  of  the  track,  and  but  a  short  distance  in 
front  of  them,  a  distance  so  short  as  to  render  it  impossible  for  him  to 
stop  in  time  to  avoid  the  injury ;  that  he  did  not  sound  a  warning  be- 
cause he  did  not  have  time  to  do  so.  The  evidence  of  these  witnesses 
plainly  raised  the  inference  that  they  at  least  exercised  ordinary  care 
after  having  discovered  the  horses  upon  the  track. 

The  facts  stated  seem  also  to  render  objectionable  the  second  para- 
graph of  the  court's  charge  wherein  the  jury  were  instructed  that  the 
burden  of  proof  was  upon  the  defendant  to  establish  its  plea  of  con- 
tributory negligence.  The  plea  consisted  alone  of  allegations  setting 
up  the  exi.stence  of  the  stock  law  and  of  appellee  permitting  his  horses 
to  run  at  large.  These  facts  were,  as  stated,  undisputed  and  the  instruc- 
tion noted  inapplicable. 

The  error  above  noted  in  giving  in  charge  the  stock  statute   (Rev. 

Stats.,  4528)  making  railway  companies  liable  to  the  owner  irrespective 

of  negligence  for  the  value  of  stock  killed,  and  emphasized  by  a  special 

iifetmction  given  by  the  court  in  answer  to  a  question  of  the  jury  after 

their  retirement,  namely:    ^T)o  the  laws  of  Texas  require  the  right  of 

^ay  to  be  fenced  at  the  place  of  accident?     (Signed)  T.  C.  Robertson, 
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Foreman."  To  which  the  court  answered  by  giving  the  following  written 
instruction:  "Gentlemen  of  the  Jury,  in  answer  to  the  question  sub- 
mitted to  the  court  through  your  foreman,  I  give  you  as  part  of  the  law 
in  this  case  the  following ;  the  statute  does  not  require  the  railroad  com- 
pany to  fence  its  right  of  way.  If,  however,  an  accident  occurs  on  the 
railroad  where  the  right  of  way  was  fenced  by  the  railroad  company,  the 
burden  is  then  on  the  plaintiff  to  show  gross  negligence.  Where  an 
accident  occurs,  if  the  same  is  not  at  a  street  crossing,  public  road  cross- 
ing or  within  the  switch  limits  of  any  depot  yards,  and  the  right  of 
way  is  not  fenced  then  proof  of  the  accident  is  negligence  per  se,  or  within 
itself."  It  is  not  suggested  in  the  evidence  that  the  road  was  fenced  or 
that  the  place  of  killing  was  at  a  crossing  or  within  the  yard  or  switch 
limits,  and  the  concluding  part  of  the  charge  made  proof  of  the 
accident  alone  sufficient  proof  of  negligence. 

As  a  counter  proposition  to  all  of  appellant^s  assignments,  appellee 
contends  in  effect  that  inasmuch  as  gross  negligence  was  alleged,  charged, 
submitted,  and  found  by  the  jury,  that  "errors  in  the  court's  charge  on 
immaterial  matters  which  could  have  no  controlling  effect  in  the  case 
are  harmless,  and  the  judgment  should  be  affirmed.*'  We  think  it, 
however,  apparent  that  the  contention  fails  to  answer  the  objections 
pointed  out. 

The  judgment  is  accordingly  reversed  and  the  cause  remanded  for  the 
errors  noted. 

Reversed  and  remanded. 


B.  P.  Smith  v.  Pecos  Valley  and  Northeastern  Railway  Company 

ET   AL. 

Decided  May  12,  1906. 

1. — ^Appeal — ^Absence  of  Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts  in  cases  where  the  judgment  is 
authorized  by  the  pleadings,  the  ruling  of  the  court  upon  speciaf  exceptions, 
in  giving  and  refusing  charges  and  in  receiving  or  excluding  evidence  will  not 
be  reviewed. 

2. — Same — ^Diligence. 

The  failure  or  refusal  of  an  official  stenographer  to  prepare  and  file  upon 
request  of  either  partj  a  transcript  of  the  testimony  on  the  trial,  would  be 
cause  for  reversal  upon  a  proper  showing;  but  before  such  sequence  would 
follow  it  must  be  made  to  appear  that  the  complainant  was  not  himself  guilty 
of  negligence  in  failing  to  compel  the  clerk  by  mandamus  to  perform  his  duty, 
or  failing  in  this,  to  have  secured  and  filed  a  statement  of  facts  in  the  usual 
form. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.    Tried  below 
before  Hon.  Ira  Webster. 

L.  C.  Barrett  and  John  P.  Stayton,  for  appellant 

J.  W,  Terry  and  Madden  &  Trulove,  for  appellees. 

CON'iN'ER,  Chief  Justice. — Appellant  instituted  this   suit   in  the 
District  Court  of  Deaf  Smith  County,  Texas,  on  the  20th  day  of  Mardb, 
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1905,  against  the  Pecos  Valley  and  Northeastern  Railway  Company, 
incorporated  under  the  laws  of  the  Territory  of  New  Mexico,  and  the 
Pecos  and  Northern  Railway  Company,  a  Texas  corporation,  to  recover 
damages  for  personal  injuries  alleged  to  have  been  negligently  inflicted 
upon  him  by  the  servants  and  employes  of  the  first  named  company  on 
January  17,  1905,  in  Portales,  New  Mexico. 

Appellant  alleged  that  he  was  a  citizen  of  New  Mexico,  and  appellees 
among  other  things  pleaded  in  bar  the  general  denial  and  specially 
a  law  of  the  Territory  mentioned  inhibiting  suits  of  the  class  under 
consideration  beyond  its  territorial  limits.  The  court  overruled  special 
exceptions  to  this  answer  and  the  principal  assignments  of  error  combat 
these  rulings,  the  contention  most  urgently  pressed  upon  us  being  that 
such  law  can  have  no  extra  territorial  force.  The  law  as  pleaded  herein 
and  a  discussion  of  one  of  its  sections  not  involved  in  this  suit,  mav  be 
found  in  the  case  of  Buttron  v.  El  Paso  &  N.  E.  Ry.  Co.,  15  Texas*^  Ct. 
Bep.,  339,  but  we  find  that  we  can  not  consider  the  assignments  relating 
to  this  subject 

There  is  included  in  the  transcript  what  purports  to  be  a  statement  of 
facts,  but  it  was  filed  nearly  three  months  after  the  time  it  should  have 
been  filed  and  hence  we  can  not  consider  it.  By  supplemental  transcript 
there  is  also  shown  what  purports  to  be  an  "agreed  statement  of  facts,'' 
But  this,  too,  we  must  decline  to  consider  because  it  is  without  the  ap- 
proval of  the  trial  judge.  (Graves  v.  George,  54  S.  W.  Rep.,  262.)  It 
is  now  well  settled  that  in  the  absence  of  a  statement  of  facts  and  in 
eases  where  the  judgment  is  authorized  by  the  pleadings,  the  action  of  the 
court  in  its  ruling  upon  special  exceptions,  in  giving  or  refusing  charges, 
and  in  receiving  or  excluding  evidence,  will  not  be  reviewed.  These 
conclusions  dispose  of  all  assignments  save  the  last,  which  is  as  follows : 
"The  official  stenographer  and  lower  court  erred  in  the  lower  court  in 
not  filing  his  said  stenographer's  report  of  the  evidence  taken  by  said 
stenographer  in  short  hand  in  the  court  below  on  request  of  appellant." 

The  record  shows  that  the  judgment  below  was  rendered  on  the  25  th 
day  of  August,  1905;  that  on  August  28  the  motion  for  new  trial  was 
presented  and  overruled,  and  an  order  of  the  court  entered  allowing  the 
parties  to  file  a  statement  of  facts  within  twenty  days  after  adjournment 
of  the  term,  which  occurred  on  September  2,  1905.  The  appeal  was 
perfected  on  September  21  by  filing  an  approved  appeal  bond.  It 
farther  appears  from  affidavits  of  appellant's  attorney  and  others,  filed 
Iiefore  ub  that  in  the  District  Court  on  the  trial  one  John  R.  Bell  was  the 
official  stenographer;  that  he  made  stenographic  notes  of  the  evidence 
and  proceedings  in  tiiis  case;  that  upon  the  day  of  the  trial  and  many 
times  thereafter  appellant's  attorney  requested  said  stenographer  to 
make  out  and  furnish  a  transcript  of  all  such  evidence  and  proceedings, 
offering  to  pay  the  legal  fees  therefor;  that  such  stenographer  abandoned 
the  district  and  wholly  failed  to  do  as  requested.  We  quote  the  follow- 
ing from  the  affidavit  of  appellant's  attorney :  "That  on  the  same  day 
after  said  cause  was  tried,  and  after  the  rendition  of  said  judgment,  I 
requested,  as  counsel  for  appellant,  John  Bell,  who  was  then  and  there 
the  official  stenographer  who  took  down  the  evidence  in  short  hand  on 
said  trial,  that  he  would  make  out  and  file  in  the  court  below  his  report 
typewritten,  and  told  him  his  fees  were  ready.    And  he  then  and  there 
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promised  to  comply  with  said  request.  That  afterwards  on  or  about  the 
28th  or  29th  days  of  August,  1905,  I  made  said  request  again,  and  he 
again  made  the  same  promise  that  he  would  file  the  same.  That  again  on 
or  about  the  5th,  7th,  9th,.  14th,  16th,  22d,  29th  and  30th  days  of  Sep- 
tember, 1905,  I  made  the  same  request  and  urged  the  said  John  Bell, 
stenographer  as  aforesaid,  to  make  out  and  file  said  report,  offering  to 
pay  him  his  fees  for  same,  which  he  refused,  but  promised  me  that  he 
would  make  out  said  report  at  once  and  file  same,  that  he  had  it  almost 
completed  on  last  said  date;  that  on  or  about  the  5th  day  of  November, 
the  last  time  I  saw  or  have  seen  said  Bell  I  asked  and  urged  him  to  make 
out  said  report  and  he  said  that  he  would  do  so  at  once  as  he  had  it  com- 
pleted and  would  give  it  to  the  Hon.  Ira  Webster,  the  district  judge  who 
presided  at  the  time  of  said  trial;  that  I  believed  and  relied  upon  the 
promises  of  the  said  Bell  to  make  out  and  file  said  report,  but  he  failed  to 
do  so,  and  failed  to  make  the  same  out  or  to  typewrite  the  same,  or  to 
give  the  same  to  said  presiding  judge;  that  about  the  15th  day  of 
November,  1905,  I  learned  that  said  Bell  had  left  the  State  and  would 
not  return,  and  that  he  was  then  in  Old  Mexico/' 

We  regard  this  showing  as  altogether  insufficient  to  require  of  us 
a  reversal  of  the  judgment.  The  Act  of  the  Twenty-ninth  Legislature 
(see  Laws  1905,  219)  confers  upon  litigants  the  right  to  receive  what  was 
sought  in  this  case,  and  upon  a  proper  showing  a  judgment  would  doubt- 
less be  reversed  where  the  losing  party  has  been  denied  such  right.  But 
before  any  such  consequence  should  be  visited  upon  the  successful 
party,  we  think  it  should  at  least  be  made  to  appear  that  the  com- 
plainant exercised  reasonable  diligence  to  avail  himself  of  the  privilege 
given  by  the  Act.  The  act  of  the  stenographer  in  making  a  transcript 
of  his  notes  is  evidently  ministerial,  and  appellant  makes  no  effort  to 
show  why  he  did  not  by  mandamus  or  other  proper  proceeding  in  the 
court  below  undertake  to  compel  compliance  with  his  request.  The  Act, 
when  considered  with  other  laws  relating  to  the  subject,  contemplates 
that  the  stenographer's  transcript  shall  be  made  out  and  filed  within  the 
time  allowed  for  filing  statements  of  fact,  and  the  failure  of  the  stenogra- 
pher in  question  as  shown  by  the  aflSdavits,  in  legal  effect,  amounted  to  a 
refusal  to  perform  a  plain  ministerial  duty  within  the  proper  time,  and 
appellant  should  have  sought  enforced  performance  by  seasonable  applica^ 
tion  to  the  court,  or  failing  in  this,  have  secured  and  caused  to  be  filed 
a  statement  of  facts  in  the  nsual  form,  which,  so  far  as  we  can  see  from 
the  record,  would  have  been  allsufficient  in  the  present  case. 

Tt  is  ordered  that  all  assignments  be  overruled  and  the  judgment 
affirmed. 

Afflrmed. 

Writ  of  error  refused. 


Bruce  Egberts  v.  E.  J.  Brown  et  al. 

Decided  May  12,  1906. 

1. — False  Imprisonment — ^Authority  of  Officer. 

Under  the  provisions  of  section  1014  of  United  States  Compiled  Statutes 
of  1901,  a  justice  of  the  peace  of  Clay  County,  Texas,  upon  complaint  filed 
with  him  charging  the  offense  of  assault  with  intent  to  murder  in  the  Indian 
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Territory,  was  empowered  to  issue  a  warrant  for  the  arrest  of  the  plaintiff,  and 
the  defendant,  the  sheriff  of  Clay  County,  was  authorized  and  it  was  his  duty 
to  arrest  the  plaintiff,  charged  with  said  offense,  and  to  take  him  before  one  of 
the  officers  named  in  said  statute  for  hearing. 

i— Bail— Section  1015,  V.  8.  Compiled  Stats.,  1901,  Construed. 

Under  the  provisions  of  section  1015,  United  States  Compiled  Statutes  of 
1901,  only  the  judicial  officer  having  jurisdiction  to  hear  the  complaint,  and 
not  the  officer  making  the  arrest,  has  authority  to  grant  bail. 

S.— Mistaken  Authority — ^Xmrnaterial. 

The  fact  that  the  justice  of  the  peace  was  mistaken  in  supposing  that 
he  was  authorized  by  the  State  statutes  to  issue  the  warrant  for  the  arrest  of 
the  plaintiff  was  immaterial  since  he  was  fully  authorized  by  the  United  States 
statutes  to  do  so. 

l^Befective  Complaint — ^Immaterial. 

The  failure  of  the  officer  issuing  the  warrant  of  arrest  to  insert  in  the 
complaint  the  date  of  the  commission  of  the  offense  would  not  render  the  sheriff 
who  signed  it  liable  for  false  imprisonment. 

5.^Fal8e  Imprisonment — ^Damages — Charge. 

The  plaintiff  necessarily  suffered  injury  and  was  entitled  at  least  to 
nominal  damages  where  the  sheriff  placed  him  in  jail  for  forty  hours  instead 
of  taking  him  at  once  before  the  nearest  judicial  officer  for  bail,  and  it  was 
error  for  the  court  to  submit  the  question  of  injury  vel  non  to  the  jury. 

ft— Same — ^Liability  of  Sureties. 

If  the  sheriff  was  guilty  of  false  imprisonment  his  bondsmen  were  liable. 

.  Appeal  from  the  District  Court  of  Clay  County.  Tried  below  before 
HoiL  A.  H.  Carrigan. 

W,  r.  Allen,  for  appellant. 

Wolfe,  Hare  &  Maxey  and  P.  M,  Stine,  for  appellee. 

SPEEB,  Associate  Justice. — ^Bruce  Roberts  sued  B.  J.  Brown, 
sheriff  of  Clay  County,  and  his  bondsmen  to  recover  damages  for  false 
imprisonment,  alleging  that  said  Brown  made  a  complaint  before  a 
justice  of  the  peace  of  precinct  number  1  in  Clay  County,  charging  him 
with  the  offense  of  assault  with  intent  to  murder  in  the  Indian  Terri- 
tory on  the day  of ^  190 — ;  that  the  justice  of  the  peace  issued 

a  warrant  for  plaintiff's  arrest  upon  which  plaintiff  was  arrested  by  the 
defendant  Brown  and  placed  in  the  county  jail,  where  hq  was  kept  con- 
fined, for  a  period  of  about  forty  hours  with  no  opportunity  to  make 
bond.  The  trial  court  sustained  a  demurrer  as  to  the  liability  of  the 
sureties  and  the  cause  as  to  the  sheriff  was  tried  before  a  jury,  resulting 
in  a  verdict  against  the  plaintiff,  from  which  he  has  appealed. 

Appellant  insists,  first,  that  the  complaint  upon  which  the  warrant 
for  his  arrest  was  based  was  absolutely  void  and  his  arrest  and  imprison- 
ment therefore  illegal,  entitling  him  to  a  summary  instruction  at  the 
hands  of  the  court.  But  with  this  contention  we  can  not  agree.  Section 
1014,  United  States  Compiled  Statutes,  1901,  reads:  "For  any  crime 
or  offense  against  the  United  States,  the  oflPender  may,  by  any  justice 
or  judge  of  the  United  States  or  by  any  commissioner  of  a  circuit  to 
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take  bail,  or  by  any  chancellor,  judge  of  a  Supreme  or  Superior  Court, 
chief  or  first  judge  of  Common  Pleas,  mayor  of  a  city,  justice  of  the 
peace,  or  other  magistrate  of  any  State  where  he  may  be  found,  and 
agreeably  to  the  usual  mode  of  process  against  offenders  in  such  State, 
and  at  the  expense  of  the  United  States,  be  arrested  and  imprisoned,  or 
bailed,  as  the  case  may  be,  for  trial  before  such  court  of  .the  United 
States  as  by  law  has  cognizance  of  the  offense.  .  .  .  That  it  shall 
be  the  duty  of  the  marshal,  his  deputy  or  other  officer,  who  may  arrest 
a  person  charged  with  any  crime  or  offence^  to  take  ilie  defendant  before 
the  nearest  Circuit  Court  Commissioner  or  the  nearest  judicial  officer 
having  jurisdiction  under  existing  laws  for  a  hearing,  commitment, 
or  taking  bail  for  trial,  and  the  oflScer  or  magistrate  issuing  the  war- 
rant shall  attach  thereto  a  certified  copy  of  the  complaint,  and  upon  the 
arrest  of  the  accused,  the  return  of  the  warrant,  with  a  copy  of  the  com- 
plaint attached,  shall  confer  jurisdiction  upon  such  ofiScer  as  fully  as  if 
the  complaint  had  originally  been  made  before  him.  .  .  .'*  Section 
1015  authorizes  bail  in  such  cases  as  follows:  ^^ail  shall  be  admitted 
upon  all  arrests  in  criminal  cases  where  the  offense  is  not  punishable 
by  death ;  and  in  such  cases  it  may  be  taken  by  any  of  the  persons  au- 
thorized by  the  preceding  section  to  arrest  and  imprison  offenders/' 

Under  these  statutes  the  justice  of  the  peace  of  precinct  number  1 
in  Clay  County  was  empowered,  upon  the  complaint  of  appellee  Brown, 
to  issue  a  warrant  for  the  arrest  of  appellant  agreeably  to  the  usual  mode 
of  process  in  this  State,  and  appellee  Brown  was  authorized,  and  it  was 
his  duty,  upon  receiving  such  warrant  to  arrest  appellant  and  to  take 
him  before  the  nearest  Circuit  Court  Commissioner  or  the  nearest  judicial 
officer  having  jurisdiction  for  a  hearing,  commitment,  or  taking  bail 
for  trial.    It  is.  insisted  that  appellant  had  the  right  to  demand  bail  of 
appellee  Brown,  and  the  evidence  indicates  that  that  officer  was  requested 
to  allow  appellant  to  make  bond.    Section  1015  above  quoted  is  relied 
upon,  in  part  at  least,  for  this  insistence.    But  we  think  the  proper  in- 
terpretation of  that  section  is  that  bail  may  be  allowed  by  the  Circuit 
Court  Commissioner  or  other  judicial  officer  having  jurisdiction  to 
hear  the  complaint.    True,  the  section  declares  that  in  such  cases  baQ 
may  be  taken  by  any  of  the  persons  authorized  by  the  preceding  section 
to  arrest  and  imprison  offenders,  but  an  examination  of  the  wording  of 
the  preceding  section  shows  that  it  is  only  the  judicial  officers  named 
who  are  authorized  to  arrest,  imprison  or  bail  as  the  case  may  be,  the 
accused. 

Appellant  insists  that  the  provisions  of  our  code  of  criminal  pro- 
cedure for  the  apprehension  and  arrest  of  fugitives  from  justice  from 
other  States  or  Territories  have  no  application  to  this  case,  where  the 
offense  is  charged  to  have  been  committed  in  the  Indian  Territory.  We 
agree  with  this  contention,  but  if  the  justice  of  the  peace  proceeded  under 
the  mistaken  belief  that  such  statutes  authorized  his  procedure,  his  acts 
nevertheless  were  valid,  since  they  find  ample  authority  in  the  section 
of  the  United  States  Compiled  Statutes  above  quoted. 

We  think  the  failure  of  the  justice  to  give  the  date  of  the  commission 
of  the  alleged  offense  in  the  complaint  would  not  make  void  that  instru- 
ment so  as  to  authorize  a  civil  proceeding  for  damages  against  the  ap-' 
pellee  who  signed  it. 
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The  judgment  must  be  reversed  and  the  cause  remanded,  however, 
for  the  error  of  the  court  in  giving  the  following  charge :  "TTie  burden 
of  proof  in  this  case  is  upon  the  plaintiff  to  show  by  the  preponderance 
of  evidence  that  he  has  suffered  injury  and  sustained  damages,  as  com- 
plained of  by  him  in  his  petition,  and  if  he  has  failed  to  do  so  you  will 
find  for  the  defendant/'  If  appellee,  instead  of  carrying  appellant  before 
the  nearest  judicial  officer  for  bail,  placed  him  in  jail  and  confined  him 
there  for  the  length  of  time  alleged,  appellant  upon  showing  these  facts 
might  be  entitled  to  a  verdict  at  least  for  nominal  damages,  since  nec- 
esarily  he  has  suffered  injury.  It  is  improper  in  such  a  case  to  submit 
to  the  jury  as  doubtful  a  fact  as  to  which  there  can  be  no  doubt. 

It  was  also  error  to  sustain  the  demurrer  of  the  sureties  upon  the 
sheriff's  bond.  If  the  sheriff  was  derelict  in  the  matter  above  discussed, 
the  same  was  an  official  act  for  which  his  bondsmen  would  be  liable  in 
damages. 

For -these  errors  the  judgment  is  reversed  and  the  cause  remanded  for 
another  trial. 

Reversed  and  remanded. 


Oborge  Raymond  et  al  v.  I.  P.  Kibbe  et  al. 

Decided  May  15,  1906. 

l^tAae&datory  Aet — ^Title— ConstitutloiLallty. 

\\liea  an  article  of  the  statute  to  be  amended  is  sufficiently  identified  by 
reference  thereto  in  the  title  of  the  amendatory  act,  and  the  article  amended 
iUelf  sufficiently  indicates  the  purpose  of  the  amendment,  the  title  of  the 
amendatory  act  is  sufficient.  The  object  of  the  constitutional  requirement  that 
the  subject  of  an  act  should  be  stated  in  its  title  is  simply  to  direct  attention 
to  the  subject  to  be  legislated  upon,  and  such  subject  is  sufficiently  indicated 
when  the  title  gives  the  number  of  an  article  in  the  code  in  which  it  is  in- 
eluded,  or  identifies  an  article  which  forms  a  part  of  the  acts  of  a  particular 
legislataTe. 

1— Viali  and  Ojrster  Law— Aet  89th  Legislature. 

Chapter  90,  of  the  Acts  of  the  Twenty-ninth  Legislature,  concerning  the 
taking  of  fish  and  oysters  in  Texas  waters,  considered,  and  held  not  subject 
to  the  objection  that  it  embraces  more  than  one  subject,  neither  of  which  is 
ei:pre88ed  in  the  title. 

1— Fish,  Oyiten.  Eto. — ^Tltle  Thereto— Tax. 

The  title  to  fish,  oysters,  terrapin,  shrimp,  etc.,  in  the  public  waters  of 
the  State  is,  and  always  has  been,  vested  in  the  State,  and  the  State  may 
therefore  impose  such  conditions  and  burdens  as  it  sees  fit  upon  the  appropria- 
tion of  said  property  to  private  uses. 


Shrimp — Hot  Class  Legislation. 
The  taking  of  shrimp  is  treated  by  the  legislature  as  a  distinct  occup'a- 
tion;  it  therefore  had  a  right  to  prescribe  a  distinct  set  of  rules  governing 
that  oceapation,  and  since  the  occupation  is  open  to  all  men  alike,  upon  com- 
pliance with  the  law,  that  feature  of  the  Act  in  question  is  not  subject  to  the 
objection  that  it  is  class  legislation. 

Appeal  from  the  District  Court  of  Calhoun  County.     Tried  below 
before  Hon.  James  C.  Wilson. 
Vol.  XLIII.  Civil— 14. 
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Dupree  &  Pool  and  Willett  Wilson,  for  appellant. — Chapter  190  Acts 
of  the  Twenty-ninth  Legislature,  approved  April  14,  1905,  entitled 
Fish  and  Oyster  Commissioner,  and  the  several  sections  thereof,  are  un- 
constitutional. Section  35,  art.  3,  of  the  Const.  1876;  Adams  v.  San 
Angelo  Water  Works  Co.,  86  Texas,  485. 

Section  56,  article  3,  of  the  Constitution,  giving  the  right  to  the 
Legislature  to  pass  special  laws  for  the  preservation  of  fish,  confines  the 
Legislature  to  that  one  object,  and  any  law  attempted  to  be  passed  by 
the  Legislature  on  the  question  of  fish  other  than  the  one  for  the  preser- 
vation of  the  fish,  conflicts  with  said  constitutional  provision.  Sec.  56, 
art.  3,  Const,  of  1876;  Gustafson  v.  State,  48  S.  W.  Bep.,  619;  8  Cyc, 
1122;  Morris  v.  Cummings,  45  S.  W.  Eep.,  383. 

Section  1,  article  8,  of  the  Constitution,  provides  only  for  the  levy 
and  collection  of  an  advalorem  or  property  tax,  a  poll  tax,  an  occupation 
tax  and  an  income  tax,  and  any  other  character  of  tax  attempted  to  be 
imposed,  is  an  unconstitutional  tax  and  will  not  be  upheld  by  our  courts. 
Sec.  1,  art.  8,  Const,  of  Texas;  Taylor  v.  Boyd,  63  Texas,  541;  Higgins 
V.  Bordages,  88  Texas,  467;  Norris  v.  City  of  Waco,  57  Texas,  635; 
8  Cyc,  pp.  1108  and  1110;  State  ex  rel.  Armour  Pk.  Co.  v.  Stephens, 
48  S.  W.  Bep.,  929;  25  A.  &  E.  of  Law  (1st  ed.),  pp.  65,  66  and  67;  19 
Cyc,  p.  988,  sec.  B,  and  authorities  there  cited;  State  v.  Switzler,  45 
S.  W.  Bep.,  245;  McCready  v.  Commonwealth  of  Virginia,  94  U.  S., 
391. 

It  is  beyond  the  authority  of  the  Legislature  to  attempt  to  clothe  the 
Pish  and  Oyster  Commission  of  the  State  with  power  to  levy  and  collect 
an  advalorem  tax,  he  not  being  a  constitutional  officer,  nor  the  oiBcer 
authorized  under  the  Constitution  to  levy  and  collect  such  tax.  Sec.  18, 
art.  8.,  Const,  of  Texas;  Sec.  16,  art.  8,  Const,  of  Texas;  Sec.  14,  art.  8, 
Const,  of  Texas;  Clegg  v.  State,  42  Texas,  605;  Qeorge  v.  Dean,  47 
Texas,  86;  Cornell  v.  State,  55  S.  W.  Bep.,  980;  Bev.  Stats.,  arts.  5121, 
5212a;  State  v.  Switzler,  45  S.  W.  Bep.,  245. 

Fish  and  oysters  are  personal  property,  and  when  in  the  possession 
of  an  individual,  can  not  be  taken  or  confiscated  without  diie  process 
of  law.  Sec.  56,  art.  3,  Const.;  Sec.  9,  art.  1,  Const.;  Sec  15,  art.  1, 
Const ;  Sec.  17,  art.  1,  Const. ;  Sec.  19,  art.  1,  Const. ;  Art.  2514,  chap.  90, 
Acts  29th  Leg. ;  McCready  v.  Commonwealth  of  Virginia,  94  U.  S.,  391 ; 
Gustafson  v.  State,  48  S.AV.  Sep.,  519;  Grigsby  v.  Peak,  57  Texas,  148; 
Lynn  v.  State,  25  S.  W.  Bep.,  779 ;  McFadden  v.  Longham,  58  Texas, 
586 ;  25  Texas  Sup.,  293 ;  Paris  v.  Hale,  13  Texas  Civ.  App.,  389 ;  8 
Cvc,  1126,  sees.  1-3,  line  21,  p.  1122;  Armstrong  v.  Traylor,  87  Texas, 
601;  Beavers  v.  Goodwin,  14  Texas  Ct.  Bep.,  429;  19  Cyc,  988,  sec  B, 
and  authorities  there  cited. 

Where  an  individual's  property  is  subject  to  the  payment  of  a  tax, 
and  made  liable  for  said  tax,  and  he  is  denied  the  right  to  contest  the 
payment  of  said  tax  in  the  courts  or  is  denied  the  right  to  redeem  said 
property  by  the  payment  of  said  tax  and  legal  charges  thereon,  or  where 
the  surplus  of  said  property,  after  the  payment  of  said  tai,  is  denied 
him,  or  where  an  officer  is  clothed  with  plenary  powers  to  summarily 
confiscate  property  upon  which  a  tax  may  be  due,  with  no  equity  oif 
redemption  in  the  owner  of  such  property,  such  character  of  taxation 
is  unconstitutional.    Art.  8,  sec.  15,  Const. ;  Paris  v.  Hale,  13  Texas  Civ. 
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App.,  389;  Morgan  v.  Oliver,  82  S.  AV.  Bep.,  1029;  8  Cyc,  pp.  1106, 
1097,  1080  to  1084,  1124  to  1127,  1130  to  1132. 

R.  V.  Davidson,  Attorney  General,  and  Jewel  P.  Lightfooi,  Assistant 
Attorney  General,  for  appellees. 

GILL,  Chief  Justice. — George  Baymond,  Tony  Apostollo  and  the 
Port  Lavaca  Fish  and  Oyster  Company,  a  corporation,  brought  this 
Buit  to  recover  damages  from  I.  P.  Kibbe,  the  Fish  and  Oyster  Com- 
missioner of  Texas,  and  J.  E.  Gamer,  his  deputy  at  Port  Lavaca, 
Texas,  and  for  injunction  perpetually  restraining  the  Commissioner  and 
his  deputy  from  collecting  or  attempting  to  collect  the  special  tax  im- 
posed under  article  2514,  chapter  90,  of  the  Acts  of  the  Twenty-ninth 
Legislature. 

Baymond  and  Apostollo  alleged  that  they  were  each  the  owners  of 
boats  duly  registered  in  the  custom  house  at  Port  Lavaca  and  with  said 
boats  were  engaged  in  the  taking  from  the  coast  waters  of  Texas  fish 
and  oysters  for  sale  on  the  market.  That  the  Port  Lavaca  Fish  and 
Oyster  Company  bought  from  them  all  the  fish  and  oysters  so  caught 
and  taken  by  them,  paying  the  market  price  therefor.  That  fishing  was 
their  main  business  from  which  they  obtained  a  livelihood  and  support. 
That  they  had  paid  the  license  fee  required  of  them* under  article  2418K 
of  the  Act  cited  above  and  had,  pursuant  to  the  requirements  of  the  Act, 
registered  their  boats  in  the  office  of  appellee  and  had  obtained  from 
appellees  their  official  permit  to  engage  in  the  business  of  taking  oysters 
and  fish. 

It  was  further  averred  that  the  Commissioner  and  his  deputy  were 
collecting  and  attempting  to  collect  the  tax  imposed  by  article  2514 
of  the  Act  on  fish  and  oysters  taken  by  them,  whereby  they  had  been 
damaged.  The  suit  both  for  damages  and  injunction  was  predicated  on 
the  alleged  unconstitutionality  of  the  Act  of  the  Twenty-ninth  Legis- 
lature of  which  the  two  cited  articles  are  a  part,  it  being  conceded  that 
the  course  pursued  by  defendants  was  within  the  requirements  of  the 
law  as  passed.    The  specific  objections  to  the  law  were  pleaded  in  detail. 

The  district  judge  in  chambers  granted  a  temporary  injunction,  but 
on  final  hearing  exceptions  were  sustained  to  the  petition  which  amounted 
to  a  holding  that  the  law  was  valid,  and  the  plaintiffs  refusing  to  amend 
a  judgment  of  dismissal  was  entered.  From  that  judgment  plaintiffs 
have  appealed  and  have  presented  in  their  brief  sixty-three  assignments 
of  error.  It  is  obviously  unnecessary  to  take  up  these  assignments  in 
detail.  If  the  court  erred,  his  error  consisted  in  sustaining  the  law  as 
valid,  hence  the  answer  to  the  broad  inquiry  arising  upon  that  ruling 
will  effectively  dispose  of  this  appeal. 

The  parts  of  the  law  assailed  are  referred  to  in  the  petition  as  articles 
2514  and  2518K,  chapter  90,  Acts  of  the  Twenty-ninth  Legislature. 
The  title  of  the  Act  of  which  the  two  cited  articles  form  a  part  is  as 
follows : 

^'An  act  to  amend  articles  2513,  2515,  2518d,  2518e,  of  chapter  4, 
title  48  of  the  Revised  Civil  Statutes  of  1895 ;  articles  2516  and  251 8h  of 
chapter  175  of  the  General  Laws  of  1899,  passed  by  the  Twenty-sixth 
Legislature,  articles  2514,  2518c  and  2518k,  chapter  122,  of  the  General 
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Laws  of  1903,  passed  by  the  Twenty-eighth  Legislature,  and  article 
529g,  chapter  130,  of  the  General  Laws  of  1901,  passed  by  the  Twenty- 
seventh  Legislature,  and  adding  529x  and  repealing  all  laws  in  conftict 
therewith  relating  to  the  Fish  and  Oyster  Commissioner  of  the  State  of 
Texas,  his  duties,  etc.,  and  declaring  an  emergency/' 

Section  1  of  the  Act  provides  that  the  articles  named  "Shall  be  so 
amended  as  to  hereafter  read  as  follows  :** 

Article  2513  is  then  set  out,  which  declares  in  substance,  among  other 
things,  that  all  the  public  rivers,  bayous,  lagoons,  lakes,  bays  and  inlets 
in  this  State  and  all  that  part  of  the  Gulf  of  Mexico  within  the  juris- 
diction of  the  State,  together  with  their  beds  and  bottoms  and  all  the 
products  thereof,  shall  be  and  remain  the  property  of  the  State,  except 
insofar  as  their  use  shall  be  permitted  by  the  laws  of  this  State.  The 
fish  and  oyster  industry  is  placed  under  the  control  of  the  Fish  and 
Oyster  Commissioner  of  the  State.  He  is  clothed  with  the  power  of  a 
sheriff,  and  enjoined  to  execute  the  laws  relating  to  the  matters  under 
his  control. 

Article  2514  reads  as  follows: 

"For  the  purpose  of  protecting  the  fish  and  improving  the  natural 
oyster  reefs  and  protecting  both  the  natural  reefs  and  private  oyster 
beds  and  to  carry  out  the  fish  and  oyster  laws  of  the  State  of  Texas  and 
as  one  of  the  conditions  on  which  the  State  consents  to  the  taking  or 
removing  of  fish  from  her  waters,  or  to  the  fishing  or  removal  of  oysters 
from  her  natural  reefs,  or  the  use  or  rental  of  her  water  bottoms  for 
oyster  propagating  purposes,  there  shall  be  and  is  hereby  levied  a  special 
tax  of  one-tenth  of  one  cent  per  pound  on  all  fish,  turtle,  terrapin  and 
shrimp  taken  for  market  from  the  public  coast  waters  within  the  juris- 
diction of  this  State  and  a  tax  of  two  (2)  cents  per  barrel  on  each  and 
every  barrel  of  oysters  gathered  from  the  said  waters  of  this  State, 
whether  from  the  natural  reefs  or  private  oyster  beds,  for  sale  or  ship- 
ment; provided,  that  oysters  taken  from  any  waters  for  bedding  purposes 
shall  not  be  subject  to  this  tax  until  again  taken  up  for  sale  or  shipment. 
This  special  tax  shall  be  paid  to  the  Fish  and  Oyster  Commissioner  or 
his  deputy,  by  the  person  bringing  said  fish,  turtle,  terrapin,  shrimp  or 
oysters  to  market,  whether  he  be  the  person  who  fished  said  products  or 
his  agent,  before  he  shall  be  allowed  to  sell  same  or  consign  same  to  any 
other  party  for  sale,  shipment  or  storage.     When  this  special  tax  has 
been  paid  it  shall  be  the  duty  of  the  Fish  and  Oyster  Commissioner  or 
his  deputy  receiving  the  tax  to  give  a  receipt  for  same,  together  with  a 
permit  authorizing  holder  thereof  to  dispose  of  the  products  on  which 
the  special  tax  has  been  paid.    A  duplicate  of  which  receipt  and  permit 
shall  be  retained  in  the  office  of  said  Commissioner  issuing  same.    This 
permit  shall  be  given  by  the  person  delivering  said  products,  to  the 
person,  firm  or  corporation  to  whom  the  products  mentioned  therein 
shall  be  sold  or  delivered  for  sale,  shipment  or  storage.    Any  fish,  turtle, 
terrapin,  or  oysters  found  in  the  possession  of  any  packer,  buyer  or  com- 
mission man  for  which  he  can  not  show  the  State  permit  for  the  dispo- 
sition of  these  products  so  found  shall  continue  the  property  of  the 
State  and  may  be  seized  by  the  Fish  and  Oyster  Commissioner  or  any  of 
his  deputies  and  sold,  the  proceeds  thereof  to  go  to  the  fish  and  ovster 
fund  of  the  State. 
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"It  shall  be  the  duty  of  the  Fish  and  Oyster  Commissioner  and  his 
deputies  to  enforce  the  payment  of  the  special  tax  herein  provided  for 
and  as  far  as  practicable  to  inspect  all  the  products  so  taxed  and  to 
Terify  the  weights  and  measures  thereof ;  and  the  Pish  and  Oyster  Com- 
missioner is  hereby  authorized  to  formulate  such  rules  and  regulations 
as  he  may  deem  most  expedient  to  accomplish  the  duties  above  set  forth ; 
provided,  such  rules  and  regulations  shall  conform  to  the  Constitution 
and  laws  of  the  State  of  Texas/' 

Article  2518k  need  not  be  set  out  in  full.  It  is  very  lengthy.  It  pro- 
vides in  substance  for  the  issuance  of  licenses  to  the  masters  or  captains 
of  boats  designed  for  taking  fish  or  oysters  for  market.  It  provides, 
among  other  things,  that  the  applicant  for  the  license  shall  in  addition 
to  the  payment  of  the  license  fee  agree  and  bind  himself  to  pay  the  tax 
imposed  in  article  2514.  The  entire  act  is  declaredly  designed  to  protect 
the  fish,  oyster,  turtle  and  shrimp  in  the  coast  waters  of  the  State,  to 
regulate  their  taking,  to  forbid  their  taking  for  market  except  upon  cer- 
tain prescribed  conditions,  and  to  place  the  enforcement  of  the  law 
under  the  control  of  the  Pish  and  Oyster  Commissioner. 

Appellants  contend  that  the  provisions  they  assail  are  void  because 
not  included  in  the  title  of  the  Act.  Under  this  objection  they  maintain 
that  the  title  of  an  amendment  is  insuflScient  if  it  merely  refers  to  the 
title  of  the  amended  law  or  to  the  number  of  the  articles  amended.  In 
view  of  the  provision  of  the  Constitution  governing  the  title  of  legis- 
lative acts  the  proposition  has  much  inherent  force  and  could  be  sustained 
upon  principles  apparently  sound.  But  our  Supreme  Court,  following 
recognized  authority,  has  established  a. rule  which  includes  the- question 
before  us  and  requires  a  holding  that  if  the  articles  amended  are  suffici- 
ently identified  by  references  in  the  title,  and  the  articles  amended 
themselved  sufficiently  indicate  the  purposes  of  the  amendment,  the  title 
of  the  amendment  is  sufficient. 

Justice  Williams,  speaking  for  our  Supreme  Court  in  Mortgage  Com- 
pany V.  Hardy,  93  Texas,  299,  uses  the  following  language:  "The 
question  therefore  arises  whether  or  not  the  title  to  the  Act  of  1897, 
in  giving  the  number  of  the  article  to  be  amended,  sufficiently  indicated 
the  subject  treated  in  the  unconstitutional  proviso  as  a  part  of  the 
subject  of  the  amendatory  act.  We  can  see  no  substantial  reason  why 
this  question  should  not  be  answered  in  the  affirmative.  The  object  of 
the  requirement  that  the  subject  of  an  act  should  be  stated  in  its  title  is 
gimply  to  direct  attention  to  the  subject  to  be  legislated  upon.  Such 
subject  is  sufficiently  indicated  when  the  title  gives  the  number  of  an 
article  of  the  code  in  which  it  is  included;  and  the  fact  that  a  provision 
in  such  article  may  be  unconstitutional  does  not  lessen  the  effect  of  the 
reference  to  it  as  notice  that  it  is  to  be  made  the  subject  of  further 
legislation.  The  amendatory  act  derives  no  force  as  law  from  any 
virtue  in  the  Act  amended,  but  takes  effect  from  the  new  exercise  of 
legislative  power.  If  such  power  is  extended  and  the  legislative  will 
expressed  in  accordance  with  the  Constitution  such  expression  becomes 
law  without  the  aid  of  the  statute  referred  to  in  the  title  whether  the 
latter  is  constitutional  or  not.  The  statute  amended  is  referred  to  only 
to  indicate  the  subject  with  which  the  Legislature  proposes  to  deal  and 
to  such  purpose  its  validity  is  not  essential.     The  very  object  of  the 
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amendment  may  be  to  supply  a  constitutional  enactment  in  the  place  of 
one  which  was  unconstitutional." 

We  think  there  can  be  no  difference  in  principle  between  such  a  refer- 
ence to  an  article  which  has  been  embodied  in  the  code  and  one  which 
forms  a  part  of  the  Acts  of  a  particular  Legislature.  If  the  reference  is 
certain  and  unmistakable  the  principle  applies.  It  is  unnecessary  to  cite 
further  authority.  The  opinion  in  the  case  cited  is  an  able  review  of  the 
question  and  as  authority  is  conclusive.  In  applying  the  rule  to  the 
law  in  question  we  need  trace  the  history  of  this  legislation  no  further 
back  than  the  amendatory  act  of  1903  of  which  the  act  in  question  is 
itself  amendatory.  In  the  act  of  1903  (General  Laws,  p.  189),  article 
2514  imposes  the  same  tax  as  imposed  by  the  last  act  and  otherwise 
prescribes  the  duties  of  Fish  and  Oyster  Commissioner  in  addition  to 
prescribing  rules  and  regulations  for  the  governance  of  those  taking  and 
marketing  fish,  etc.  The  assignment  assailing  the  Act  as  unconstitu- 
tional on  account  of  defects  in  the  title  are  overruled. 

We  overrule  without  discussion  those  assignments  which  assail  the  Act 
as  unconstitutional  on  the  ground  that  it  has  more  than  one  subject. 
We  think  it  clear  that  the  general  purpose  is  to  regulate  the  taking  of 
fish,  oysters,  etc.,  from  the  coast  waters,  and  that  the  provisions  objected 
to  are  germane  to  the  general  subject.  It  is  not  required  that  the  title 
should  serve  as  an  index  to  the  various  provisions  of  the  Act.  (26  Am. 
and  Eng.  Ency.  of  Law,  p.  581;  Skinner  v.  Garnett,  96  Fed.  Rep.,  735.) 

The  objection  is  made  that  the  Act  attempts  to  vest  in  the  State  the 
title  of  the  fish,  oyster,  terrapin,  and  shrimp  in  the  public  waters,  and 
that  this  object  is  not  embraced  in  the  title.  If  this  objection  was  sound 
the  fact  would  remain  that  the  title  is  so  vested  in  the  State  and  has  ever 
been.  The  provision  is  declaratory  and  immaterial  to  the  validity  of  the 
law.  But  the  fact  that  the  subjects  of  the  legislation  are  the  property  of 
the  State  is  not  only  important  but  controlling  in  the  disposition  of  other 
questions  presented  in  appellant^s  brief.  We  will  consider  them  there- 
fore in  this  connection.    The  points  are  made, 

First.  That  the  State  exhausted  its  police  power  over  the  matters 
treated  in  the  Act  when  it  provided  for  license  for  boats  and  the  cost 
thereof  and  supervision  by  the  Commissioner  and  his  deputies?  That 
therefore  the  tax  levied  upon  the  fish  and  oysters  caught  by  the  holders 
of  the  license  is  a  property  tax  which  comes  under  the  head  neither  of 
an  occupation  tax  nor  an  excise  tax  and  because  it  is  not  levied  in  the 
form  of  an  ad  valorem  tax  it  is  void  because  not  equal  and  uniform. 

Second.  The  Act  is  a  revenue  measure  and  is  void  because  it  origin- 
ated in  the  Senate,  whereas  the  Constitution  requires  such  measures  to 
originate  in  the  House. 

Third.  The  feature  of  the  law  empowering  the  Commissioner  to  con- 
fiscate fish  sold  and  held  without  the  requisite  permit  is  void,  (a) 
because  the  articles  when  reduced  to  possession  are  private  property,  and 
(b)  because  takers  of  shrimp  are  not  included  in  the  forfeiture  clause 
and  the  provision  is  therefore  class  legislation. 

Fourth.  The  Act  permits  the  Commissioner  to  exercise  the  power  of 
seizure  and  sale  summarily,  thus  depriving  the  individual  of  his  prop- 
erty without  due  process  of  law. 

If  the  proposition  is  sound  that  tlio  State  as  the  representative  of 
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its  citizens  is  the  owner  of  the  fish,  oysters,  turtle^  terrapm  and  shrimp 
in  its  public  waters,  then  the  obvious  answer  to  each  and  all  of  the 
last  four  objections  to  the  law  is  that  the  State  may  impose  such  con- 
ditions, restrictions  and  burdens  as  it  chooses  upon  the  taking  and  ap- 
propriation of  its  own  property  to  private  ownership  and  uses.  That 
the  basic  proposition  is  sound  is  established  beyond  question.  (13  Encv. 
of  Law,  p.  556;  McCready  v.  Virginia,  94  U.  S.,  391 ;  Magner  v.  People, 
97  111.,  334;  Dize  v.  Lloyd,  36  Fed.  Rep.,  651;  Geer  v.  Connecticut,  161 
U.  S.,  533;  American  Ex.  Co.  v.  The  People,  133  111,  — .)  Similar 
legislation  has  been  upheld  in  many  jurisdictions.     Authorities,  supra. 

Appellants'  contention  that  as  the  Constitution  conferred  upon  the 
Legislature  the  right  to  pass  laws  for  the  preservation  of  fish  and  game, 
the  authority  to  declare  the  title  and  ownership  to  be  in  the  State  was 
thereby  excluded.  Appellants  lose  sight  of  the  fact  that  the  provision 
referred  to  does  not  affect  the  question  of  ownership,  but  simply  em- 
powers the  Legislature  to  pass  such  laws  as  will  preserve  that  class  of 
the  public  property.  This  ownership  includes  the  power  exercised  in 
this  instance.  Indeed,  it  may  be  truly  said  that  the  eflfect  of  the  legisla- 
tion in  question  is  to  put  a  price  upon  such  of  its  property  as  is  taken  for 
market  purposes  imposing  as  a  condition  precedent  to  the  passing  of  the 
title  the  payment  of  the  tax  and  the  full  performance  of  the  requirements 
of  the  Act.  It  is  not  enough  that  the  fisherman  procures  a  license  for 
himself  and  his  boat.  His  title  to  the  captured  fish  is  still  incomplete 
imtil  he  pays  the  price  imposed  and  receives  from  the  proper  officer  the 
evidence  of  his  title.  In  the  absence  of  this  evidence  of  title,  which  must 
follow  the  fish  into  the  hands  of  the  dealer,  they  are  still  the  property 
of  the  State,  and  the  Commissioner  in  exercising  the  power  of  seizure 
is  simply  reclaiming  the  State's  own.  If  the  Commissioner,  abusing  his 
power,  makes  a  wrongful  seizure  the  courts  are  doubtless  open  to  the 
person  aggrieved,  just  as  in  the  case  of  a  wrongful  levy  by  a  tax  col- 
lector who  might  summarily  seize  property  not  subject  to  the  collection 
of  the  tax  for  the  collection  of  which  the  levy  was  made. 

It  is  immaterial  that  the  law-makers  denominate  the  impost  a  tax. 
The  property  belonged  to  the  State,  and  irrespective  of  any  other  reason 
upon  which  the  legislation  might  be  upheld  this  ownership  furnishes 
ample  basis  for  the  powers  exercised.  The  State  having  the  right  to 
regulate,  sell,  give  or  withhold  altogether  in  the  protection  of  its  fish 
and  game,  certainly  had  the  right  to  impose  the  cost  of  regulation, 
surveillance  and  inspection  upon  those  to  whom  the  right  to  take  is 
granted. 

The  last  objection  which  we  deem  it  necessary  to  notice  is  that  shrimp 
are  not  made  subject  to  seizure  and  sale  by  the  Commissioner,  hence  the 
hw  wrongfully  favors  those  engaged  in  the  taking  of  shrimp.  If  the 
law  is  susceptible  of  the  construction  that  shrimp  wrongfully  taken  or 
«)ld  are  not  subject  to  seizure,  the  fact  remains  that  the  taking  of 
shrimp  is  treated  in  the  law  as  a  distinct  occupation  to  which  the  Leg- 
islature had  the  right  to  apply  a  distinct  set  of  rules,  and  since  every  man 
alike  may  engage  in  the  business  of  taking  them,  upon  compliance  with 
the  law,  that  feature  of  the  Act  is  not  open  to  the  objection  that  it  is 
class  legislation. 

The  validity  of  article  529x  of  the  Ai-t  wluTohy  a  penalty  is  imposed. 
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and  penal  prosecution  authorized  for  violations  of  the  provisions  of  the 
Act  is  not  up  for  decision  upon  this  record. 

We  are  of  opinion  the  judgment  should  be  affirmed  and  it  is  so 
ordered. 

Affirmed. 

Writ  of  error  refused. 


H.  Eempner  v.  T.  L.  Patrick  bt  al. 

Decided  May  15,  1906. 

1. — Sereral  Documents — One  Transaction. 

A  promissory  note  and  a  cotton  contract  were  executed  at  the  same  time, 
bv  the  same  parties  and  as  parts  of  one  transaction.  In  a  suit  upon  the  note, 
the  contract  was  properly  admitted  in  evidence. 

8. — Snrety — Creditor — Impairment  of  Secnrlty. 

If  a  creditor,  without  the  consent  of  the  surety,  parts  with  or  renders 
unavailable  any  security  or  fund  which  he  has  the  right  to  apply  to  the  sat- 
isfaction of  the  debt,  the  surety  is  discharged  to  the  extent  of  the  value  or  the 
impairment  of  the  value  of  such  security;  this  results  from  the  surety's  right 
of  subrogation — ^to  pay  the  debt  and  take  the  security. 

8. — Same. 

If  the  creditor,  without  the  consent  of  the  surety,  voluntarily  advanced 
to  the  debtor  an  additional  amount  of  money  upon  the  security  in  the  possession 
of  the  creditor,  thus  impairing  or  destroying  the  security,  the  surety  would  be 
discharged  pro  tanto,  if  such  advancement  absorbed  any  part  of  the  security. 

1. — Same— Same. 

This,  however,  would  not  be  the  result  if  the  additional  advancement  was 
made  by  reason  of  the  terms  of  the  original  contract,  or  because  of  a  general 
custom  known  to  the  surety. 

5. — ^BlU  of  Exception — Qnallilcation. 

At  the  foot  of  a  bill  of  exception  was  the  following  statement  signed  by 
counsel  for  appellees,  "Approved,  except  that  we  can  not  concur  in  the  con- 
clusion of  what  the  answer  of  the  witness  will  be."  The  bill  was  allowed  by 
the  judge  without  qualification.  Held,  the  above  statement  was  no  part  of 
the  bill. 

8. — Cnstom — General — ^Local. 

Evidence  of  a  general  custom  in  a  particular  locality  as  to  certain  trans- 
actions is  material  and  competent,  provided  it  is  shown  that  the  parties  to 
such  transactions  knew  of  the  same.  If  the  custom  was  not  confined  to  any 
particular  locality   knowledge  of  the  same  might  be  presumed. 

Appeal  from  the  District  Court  of  Qalveston  County.  Tried  below 
before  Hon.  Frank  M.  Spencer. 

Kleberg,  Davidson  &  Neethe,  for  appellant. — The  cotton  contract  was 
not  relevant  to  the  question  whether  or  not  the  note  had  been  paid,  and 
was  therefore  inadmissible.  Willis  v.  McNeill,  57  Texas,  474;  King 
Manfg.  Co.  v.  Solomon,  25  S.  W.  Rep.,  450. 

The  note  being  complete  in  itself  and  free  from  ambiguity,  no  evi- 
dence was  admissible  to  show  what  the  intention  of  the  makers  of  such 


im.]  Kbmpner  V.  Patrick»  217 

note  was  as  to  how  it  should  be  paid,  and  no  evidence  to  show  a  prior 
or  contemporaneouD  verbal  agreement  to  discharge  the  liability  on  said 
note  in  any  way  except  as  shown  by  its  terms.  Dolson  v.  DeOanahl, 
70  Texas,  622;  Bailey  v.  Bockwell  Nat.  Bank,  61  S.  W.  Bep.,  530. 

The  court  erred  in  permitting  the  defendant  Patrick  to  testify  that 
the  sureties  did  not  consent  to  his  drawing  $40  a  bale  for  cotton  for- 
warded to  Kempner.  Willis  v.  McNeill,  67  Texas,  465;  Kellog  v.  Mc- 
Cabe,  92  Texas,  199. 

The  court  erred  in  excluding  evidence  offered  to  show  that  without 
honoring  the  drafts  of  $40  per  bale  Kempner  could  not  have  gotten 
possession  of  the  cotton.  Houston,  E.  &  W.  T.  By.  Co.  v.  Adams,  63 
Texas,  206 ;  Grimes  v.  Hagood,  27  Texas,  693 ;  Willis  v.  Thacher,  20 
Texas  Civ.  App.,  236. 

The  debtor  has  the  right  to  apply  payments  at  the  first  instance.  Eylar 
V.  Bead,  60  Texas,  389.  If  he  fails  to  do  so  the  creditor  has  the  right. 
Larkin  v.  Watt,  32  S.  W.  Bep.,  554 ;  Thatcher  v.  Tillory,  70  S.  W.  Bep., 
782.  In  the  absence  of  application  by  either  the  law  will  apply  such 
pflTments.  Phipps  v.  Willis  Bros.,  11  Texas  Civ.  App.,  189;  Beed  v. 
Corry,  61  S.  W.  Bep.,  157. 

One  who  does  business  at  a  certain  place  is  chargeable  with  the  custom 
and  usage  under  which  such  business  is  done  at  such  place.  Meaher  v. 
Lnfkin,  21  Texas,  393;  Bobinson  v.  TTnited  States,  13  Wallace,  363; 
Bibb  V.  Allen,  149  TJ.  S.,  481. 

J.  E.  Starley  and  Wheeler  &  Clough,  for  appellees. — Parol  evidence  is 
admissible  to  show  that  two  w^ritings  executed  at  the  same  time  between 
the  same  parties  were  executed  as  parts  of  one  and  the  same  contract 
and  as  forming  one  entire  agreement.  Howards  v.  Davis,  6  Texas,  180 ; 
Dnnlap  v.  Wright,  11  Texas,  601;  Eppinger  v.  McGreal,  31  Texas,  147; 
Taylor  v.  Hudgins,  42  Texas,  246;  Weir  Plow  Co.  v.  Evans,  24  S.  W. 
Rep.,  38;  Stiles  v.  Qiddens,  21  Texas,  784;  Henry  v.  Sansom,  36  S.  W. 
Sep.,  123;  Masterson  v.  Burnett,  3  Texas  Civ.  App.,  488;  Thomas  v. 
Hammond,  47  Texas,  49 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Jones,  82  Texas, 
165;  City  of  Waco  v.  McNeill,  29  S.  W.  Bep.,  1109. 

Where  third  parties  sign  a  contract  as  sureties  and  the  original  parties 
thereto  make  a  new  contract  or  increase  the  liability  without  the  consent 
of  the  sureties,  they  are  discharged  from  all  liability  thereon,  and  may 
dhow  that  such  action  was  taken  without  their  consent.  Lane  v.  Scott, 
57  Texas,  367;  Byan  v.  Morton,  65  Texas,  258;  Clark  v.  Cummings, 
84  Texas,  614;  House  v.  American  Surety  Co.,  21  Texas  Civ.  App.,  592; 
Sanders  v.  Hambrich,  16  Texas  Civ.  App.,  461 ;  Kiam  v.  Cummings,  13 
Texas  Civ.  App.,  199;  Durrell  v.  Pamell,  88  Texas,  110;  Benson  v. 
Phipps,  87  Texas,  580;  Brown  v.  Fountain,  3  Texas  Civ.  App.,  231. 

Tlie  terms  of  a  written  contract  can  not  be  changed  by  rules  of  usage 
and  custom.    Gano  v.  Palo  Pinto  Co.,  71  Texas,  102. 

Usages  and  customs  are  facts  which  must  be  alleged  in  the  same  man- 
ner as  any  other  material  fact.  Moore  v.  Kennedy,  81  Texas,  147; 
Anderson  v.  Bogge,  28  S.  W.  Bep.,  106;  Norwood  v.  Alamo  Ins.  Co., 
13  Texas  Civ.  App.,  479. 

REESE,  Associate  Justice. — H.  Kempner  sued  T.  L.  Patrick,  W. 
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L.  Fuller,  J.  A.  Stewart  and  Don  Bilberry  to  recover  the  amount  alleged 
to  be  due  upon  a  certain  promissory  note  for  $1,200,  executed  by  defend- 
ants, with  interest  and  attorneys'  fees,  and  also  to  recover  of  T.  L.  Pat- 
rick $598.43  additional  on  open  account.  The  trial  resulted  in  a  judg- 
ment for  plaintiff  against  Patrick  for  the  amount  claimed  of  him,  and 
in  favor  of  defendants  Fuller,  Stewart  and  Bilberry,  as  to  plaintiffs 
demand  against  them. 

Defendants  Fuller,  Stewart  and  Bilberry  answered  that  they  had 
signed  the  note  sued  on  as  sureties  for  Patrick  under  the  following  cir- 
cumstances : 

On  or  about  April  15,  1904,  defendant  Patrick  being  desirous  of 
borrowing  the  sum  of  $1,250  arranged  with  Kempner  for  the  loan 
of  that  sum  as  an  advance  on  100  bales  of  cotton  to  be  shipped  by  Pat- 
rick to  Kempner,  who  was  a  factor  and  commission  merchant  doing 
business  in  the  city  of  Galveston.  Patrick  lived  and  was  engaged  in  busi- 
ness at  Barstow  in  Ward  County,  Texas. 

In  consideration  of  gaid  arrangement  the  money  was  lent  or  advanced 
to  Patrick,  and  Patrick,  with  the  other  defendants  as  joint  and  several 
makers  as  appears  from  the  face  of  the  note,  but  in  fact  as  sureties  for 
Patrick,  which  was  known  to  Kempner,  executed  to  Kempner  a  prom- 
issory note  for  $1,250  dated  April  15,  1904,  payable  at  Qalveston,  Texas, 
seven  months  after  date  thereof,  with  eight  percent  interest  and  ten 
percent  attorney's  fees.  At  the  same  time  Patrick  executed  a  certain 
contract  called  a  cotton  contract,  which  was  also  signed  by  the  other  de- 
fendants herein  as  guarantors,  and  which  is  as  follows: 

"In  consideration  of  the  preparation  by  and  agreement  of  H.  Kempner, 
to  receive,  and  handle  and  sell  on  the  terms  hereinafter  stated,  all  the 
cotton  which  I  may  consign  to  her,  between  this  date  and  the  first  of 
January  next,  and  of  the  advance  by  her  to  me  of  the  sum  of  one 
thousand  two  hundred  and  fifty  dollars,  in  view  of  such  consignments, 
I,  the  undersigned,  hereby  agre6  to  consign  to  said  H.  Kempner,  at 
Galveston,  Texas,  one  hundred  bales  of  cotton  which  I  may  handle  or 
control  during  said  period,  and  to  pay  all  customary  charges  thereon, 
in  Galveston,  including  a  commission  of  $1.25  per  bale  to  said  H. 
Kempner,  for  the  sale  and  handling  thereof  (which  commission  shall 
include  all  charges  thereon  for  one  month  except  freight)  and  guarantee 
to  ship  and  consign  her  at  least  one  bale  of  cotton  for  every  twelve  dollars 
and  fifty  cents  so  advanced  as  aforesaid,  or  which  she  may  hereafter 
advance  me  in  view  of  such  consignment,  or  in  default  of  which  to  pay 
her,  on  said  first  day  of  January  next,  in  lieu  of  said  commission  the 
sum  of  $1.25  per  bale  for  each  and  every  bale  of  cotton  hereby  agreed 
to  be  shipped  and  then  remaining  unshipped,  being  the  amount  agreed 
upon  as  liquidated  damages  which  she  will  suffer  thereby. 

"All  of  my  indebtedness  to  said  H.  Kempner,  of  whatever  account, 
shall  be  payable  in  Galveston  County,  Texas,  and  the  nonpayment  of  any 
part  thereof,  when  due,  shall  at  her  option  immediately  mature  the 
whole  of  said  indebtedness. 

Dated  at  Galveston,  Texas,  April  15,  1904. 

(Signed)  T.  L.  Patrick. 

"We  hereby  gnarantoo  the  faithful  performance  of  the  above  contract 
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on  the  part  of  said  T.  L.  Patrick,  and  agree  to  pay  to  said  H.  Kempner, 
in  Galveston  Countv,  Texas,  the  amount  of  any  default  thereunder. 

(Signed)  W.  L.  Fuller 
J.  A.  Stewart, 
Don  Bilberry." 

It  is  alleged  that  the  note  and  the  cotton  contract  constituted  one 
contract  or  agreement,  and  that  in  compliance  with  the  cotton  contract 
Patrick  shipped  to  Kempner  100  bales  of  cotton  of  the  value  of  $5,000 
and  in  addition  thereto  30  bales  of  the  value  of  $1,500,  whereby  the 
note  was  fully  discharged.  That  when  the  30  bales  of  cotton  were 
shipped  Patrick  instructed  Kempner  to  apply  the  proceeds  thereof  to 
the  pavment  of  the  note  sued  on,  which  would  have  fully  discharged 
the  same,  but  that  Kempner  without  authority  applied  the  same  to  the 
payment  of  other  indebtedness  of  Patrick. 

Defendants  further  allege  that  Kempner,  without  the  consent  of  the 
rareties,  agreed  with  Patrick  to  waive  the  time  of  payment  of  the  note 
and  thus  changed  the  terms  of  the  contract,  whereby  they  were  dis- 
charged; and  further,  that  having  the  cotton  in  his  hands  Kempner,  in- 
stead of  holding  the  same  for  the  security  of  the  payment  of  the  note, 
made  to  Patrick  additional  advances  of  $40  per  bale  thereon  and  applied 
the  proceeds  of  the  cotton  to  the  payment  thereof  without  the  consent  of 
said  defendants,  and  in  disregard  of  their  rights.  By  reason  of  the 
facts  pleaded  it  is  claimed  that  the  sureties  are  discharged  from  all 
liability  on  the  note. 

The  evidence  shows  that  the  note  and  cotton  contract  were  executed 
snhstantially  as  claimed  by  appellees  and  that  they  signed  the  note  as 
rareties  for  Patrick,  which  fact  was  known  to  Kempner. 

Before  the  shipment  of  any  of  the  cotton  Kempner  agreed  with  Pat- 
rick to  advance  him  an  additional  $40  per  bale  on  all  cotton  shipped, 
and  the  cotton  was  shipped  upon  bills  of  lading  with  drafts  attached 
for  $40  per  bale  thereof,  which  Kempner  paid.  Kempner  also  advanced 
orient  Patrick  in  addition  $500  on  cotton  shipped  and  to  be  shipped. 
After  having  shipped  102  bales  of  cotton,  on  November  14,  1904,  Pat- 
rick wrote  Kempner  as  follows : 

*^arstow,  Texas,  November  14,  1904. 
"Mr.  H.  Kempner,  Galveston,  Texas. 

*T)ear  Sir:  Yours  of  yesterday  to  hand,  notifying  me  of  my  note 
being  due,  in  regard  to  which  I  will  say:  You  will  find  B-L  for  three 
bales  of  cotton.  I  want  to  ship  you  from  now  on  and  not  draw  on  the 
cotton.  I  don't  want  to  sell  now,  and  I  want  you  to  hold  my  cotton  and 
credit  me  with  $40  per  bale  as  I  phi])  to  you.  1  will  have  some  60  bales 
yet  to  ship  you.  Mr.  Lawson,  while  here,  said  if  I  was  not  in  a  position 
to  pay  my  note  when  it  became  due.  that  you  would  extend  it  for  me, 
which  now  I  will  kindly  ask  you  to  do. 

"Hoping  that  this  will  meet  with  your  approval  and  to  hear  from  you 
soon,  I  remain,  respectfully  yours, 

T.  L.  Patrick." 

To  which  Kempner  replied: 
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'TTovember  16,  1904. 
"Mr.  T.  L.  Patrick,  Barstow. 

"Dear  Sir:  We  are  in  receipt  of  yours  of  the  14th,  with  bill  of  lading, 
for  which  we  are  obliged.  It  is  unnecessary  to  credit  you  with  $40  per 
bale  on  your  note.  Just  send  along  your  cotton  shipments  to  cover  your 
note  approximately,  and  we  will  carry  your  cotton  until  you  are  ready  to 
sell,  and  your  note  likewise.  All  we  want  you  to  do  is  to  put  sufficient 
cotton  in  hand  to  cover  same.    Yours  truly, 

H.  Kempner.*' 


Thereafter  Patrick  shipped  31  bales  of  cotton,  upon  which  he  received 
no  further  advances. 

The  cotton  was  held  for  some  time  at  the  request  of  Patrick,  and  when 
finally  sold,  in  January,  1905,  the  net  proceeds  thereof  lacked  $598.43 
of  being  sufficient  to  pay  the  $40  per  bale  advanced  by  Kempner  in  pay- 
ment of  drafts  attached  to  the  bills  of  lading,  and  the  $500  also  ad- 
vanced, leaving  nothing  to  be  applied  to  the  payment  of  the  note. 

The  net  proceeds  of  the  31  bales  shipped  after  the  date  of  the  letter 
of  November  14,  and  upon  which  no  advances  were  specially  mad«, 
amounted  to  $948.60.    The  note  was  due  November  17,  1904.. 

The  trial  court  did  not  err  in  admitting  in  evidence  the  cotton  con- 
tract, as  complained  of  in  appellant's  first  assignment  of  error.  The  evi- 
dence shows  that  the  note  and  cotton  contract  constituted  in  fact  one 
contract.  The  terms  of  the  cotton  contract  itself  furnish  indubitable 
evidence  of  this.  Both  instruments  bear  the  same  date  and  were  executed 
at  the  same  time  and  as  parts  of  one  transaction.  The  contract  shows 
that  the  $1,250  secured  by  the  promissory  note  was  advanced  by  Kemp- 
ner upon  the  cotton  agreed  to  be  shipped  and  consigned  to  Kempner  by 
the  contract,  being  $12.50  per  bale  on  each  of  the  100  bales  so  agreed 
to  be  shipped.  Appellant's  contention  that  the  note  is  to  be  treated  as  a 
separate  and  independent  transaction  can  not  be  sustained.  What  ma^r 
be  properly  said  in  this  connection  will  dispose  of  many  of  the  questions 
raised  on  this  appeal  without  recurring  in  detail  to  the  assignments  of 
error  by  which  they  are  more  specially  presented. 

Kempner  as  a  cotton  factor  had  a  lien  on  the  cotton  shipped  under 
the  contract,  for  the  payment  of  the  $1,250  advanced,  for  which  ap- 
pellees Puller,  Stewart  and  Bilberry  were  sureties,  as  signers  of  the  prom- 
issory note.  While  this  was  a  possessory  lien  and  did  not  attach  to  the 
cotton  until  it  came  into  the  hands  of  Kempner,  he  owed  to  the  sureties 
on  the  note  the  duty  to  preserve  this  lien  and  to  do  nothing  to  impair 
the  same.  This  right  of  the  sureties  did  not  accrue  alone  upon  the 
receipt  of  the  cotton  by  Kempner,  but  they  had  a  right  and  interest 
in  the  contract  itself  whereby  Patrick  had  agreed  to  ship  the  cotton,  in 
consideration  of  the  $1,250  advanced  upon  the  consignments.  Kempner 
could  not,  without  the  consent  of  the  sureties  upon  the  note,  absolve  Pat- 
rick from  the  obligation  to  ship  the  cotton,  for  in  this  obligation  the  sure- 
ties had  a  direct  interest.  Nor  could  Kempner  impose  an  additional,  and 
superior  lien  upon  the  cotton  to  be  shipped  under  the  contract  by  volun- 
tary agreement  to  the  detriment  of  the  rights  of  the  sureties  upon  the 
note  to  have  the  proceeds  of  the  cotton  applied  to  its  payment.    Tf  he 
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did  so,  they  were  thereby  discharged  either  wholly  or  pro  tanto  as  the 
case  might  be.    The  doctrine  applicable  to  such  a  case  is  thus  stated: 

**One  of  the  most  vital  applications  of  equitable  principles  in  the  law 
of  discharge  is  found  in  the  rule  which  prevents  the  creditor  from  in- 
cieasing  the  surety^s  risk  by  an  improper  disposal  of  securities.  It  may 
be  stated  as  follows:  If  a  creditor  without  the  consent  of  the  surety 
parts  with  or  renders  unavailable  any  security  or  fund  which  he  has  a 
right  to  apply  in  satisfaction  of  the  debt,  the  surety  is  exonerated  or 
discharged  to  the  extent  of  the  value  of  such  security  or  to  the  extent 
of  the  impairment  in  its  value.  This  principle  is  a  corollary  from  the 
equitable  doctrine  underlying  the  surety's  right  of  subrogation,  and  the 
law  of  subrogation  thereifore  both  supplies  a  means  of  testing  the  fact 
of  discharge  and  defines  its  extent.  The  creditor  is  treated  as  a  trustee 
of  all  securities  in  his  possession,  for  the  indemnity  of- the  surety  as 
well  as  for  his  own  protection ;  and  he  is  in  equity  bound  to  apply  them 
,  to  the -advantage  of  both.  Accordingly,  if  the  creditor  who  has  the 
means  of  satisfaction  in  his  own  hands  chooses  not  to  retain  it  and 
surrenders  it  to  the  principal  debtor  or  allows  it  to  pass  out  of  his  own 
hands,  or  for  a  consideration  agrees  to  do  so,  or  negligently  impairs  its 
Tiilue  or  loses  control  thereof,  so  that  the  right  of  the  surety  to  be 
subrogated,  should  he  at  any  time  choose  to  pay  oflf  the  indebtedness, 
u  lost,  the  surety  is  discharged  to  the  extent  of  his  actual  damage. 
Means  of  satisfaction,  as  used  in  this  connection,  signifies  money  or 
property  in  the  lawful  control  of  the  creditor  which  he  may  rightfully 
^retain  and  apply  to  the  satisfaction  of  the  debt  without  subjectinsr  him- 
self to  an  action,  or  funds  within  his  reach  which  he  is  in  duty  bound  so 
to  apply.''     (27  Am.  and  Eng.  Ency.  of  Law,  pp.  516-518.) 

This  principle  is  so  well  sustained  by  authority  that  further  citations 
in  support  thereof  are  unnecessary.    It  needs  only  to  apply  the  principle 
to  the  facts  of  the  present  case.    If,  being  under  no  necessity  to  do  so  in 
order  to  obtain  the  cotton,  Kempner  agreed  with  Patrick,  without  the 
consent  of  the  sureties  on  the  note,  to  advance  him  $40  per  bale  on  the 
cotton  in  addition  to  the  $12.50  per  bale  advanced  for  which  the  note 
was  given  and  for  which,  as  soon  as  the  cotton  should  come  into  his 
hands,  he  would  have  a  lien  for  the  payment  of  the  same,  thus  impairing 
or  destroying  the  security  held  by  him  for  the  note,  the  sureties  would 
be  discharg^ ;  as  it  appears  that  the  proceeds  of  the  cotton  were  ample 
to  pay  the  note  and  that  the  $40  a  bale  further  advanced  absorbed  the 
entire  proceeds.    Having  the  obligation  of  Patrick  to  ship  the  cotton 
upon  which,  when  received,  he  would  have  a  lien  for  the  security  of  the 
payment  of  the  money  advanced,  secured  also  by  the  note,  Kempner  had 
no  more  right  without  the  consent  of  the  sureties  on  the  note,  and  to 
their  detriment,  to  impair  the  security  aflPorded  by  this  obligation,  than 
he  would  have  to  impair  the  security  upon  the  cotton  after  it  was  re- 
ceived.   The  rules  here  laid  down,  however,  would  not  apply  if,  as  is 
contended  by  appellant,  Kempner  was  compelled,  in  order  to  get  the 
cotton,  to  agree  to  advance  the  $40  on  each  bale  in  addition  to  the  $12.50 
per  bade  secnred  by  the  note  sued  on.    Kempner  had  no  means  of  com^ 
pelling  Patrick  to  ship  the  cotton.    In  the  event  he  refused  to  do  so  he 
could  only  demand  of  the  sureties  on  the  cotton  contract  the  $125  com- 
missions for  handling  the  100  bales.     If,  then,  Patrick  refused  to  ship 
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cotton  unless  Kempner  agreed  to  make  a  further  advance  of  $40  a 
bale,  Kempnert  agreement  to  do  so  in  no  way  operated  to  the  detriment 
of  the  sureties. 

Similarly  the  sureties  would  have  no  right  to  complain  if  it  was 
understood  by  them  at  the  time  the  contract  and  note  were  signed  that 
Kempner  was  to  make  further  advances  on  the  cotton,  or  if  such  was 
the  general  custom  in  transactions  of  this  kind  at  Galveston,  and  the 
sureties  had  knowledge  of  such  custom,  but  not  unless  they  had  such 
knowledge. 

Appellant  offered  to  prove  by  Patrick  that  the  purpose  of  borrowing 
the  money  from  Kempner  and  of  the  signing  of  the  cotton  contract  was 
the  buying  of  cotton  and  shipping  the  same  to  Kempner  of  which  pur- 
pose the  sureties  had  no  notice,  and  that  unless  he  had  been  permitted 
by  Kempner  to  draw  $40  per  bale  Patrick  could  not  have  shipped  cotton 
to  Kempner  under  the  contract  and  ^Kempner  could  not  have  received 
the  cotton,  because  drafts  or  such  advances  were  in  each  instance  at- 
tached to  the  bills  of  lading.  Objection  of  defendants  to  this  testimony  * 
was  sustained,  to  which  plaintiff  excepted  and  presents  the  point  in- 
volved by  an  appropriate  assignment  of  error. 

Appellees  contend  that  the  bill  of  exceptions  is  eviscerated  by  the  state- 
ment at  the  foot  of  the  bill  signed  by  dounsel  for  appellees,  ''Approved 
except  that  we  can  not  concur  in  the  conclusions  of  what  the  answer  of 
the  witness  will  be."  This  statement,  however,  is  no  part  of  the  bill 
of  exception  which  is  allowed  and  signed  by  the  district  judge,  without 
qualification.  The  bill  states  fully  what  the  witness,  if  permitted  to 
answer  the  question,  would  have  testified,  and  we  must  assume  from 
the  unqualified  allowance  by  the  judge  that  he  intended  to  approve  the 
bill  in  spite  of  the  nonconcurrence  of  counsel  for  appellees.  The  testi- 
mony should  have  been  admitted.  If  true,  it  was  a  complete  defense  to 
the  claim  of  appellees  that  they  were  discharged  by  the  act  of  Kempner 
in  making  this  further  advance  on  the  cotton  and  applying  the  proceeds 
to  the  payment  thereof. 

Similar  testimony  was  offered  and  upon  the  objection  of  appellees 
excluded  as  set  out  in  the  fifth  and  sixth  assignments  of  error.  The 
bills  of  exceptions  are  followed  by  similar  statements  signed  by  counsel 
for  appellees,  that  they  do  not  concur  in  the  statement  as  to  what  the 
witness  would  have  testified,  if  permitted  to  answer,  and  are  in  the  same 
way  allowed  and  signed  without  qualification  by  the  district  judge.  The 
testimony  set  out  in  these  bills  of  exceptions  should  have  been  admitted. 

Appellant  should  also  have  been  allowed  to  prove  the  general  custom 
at  Galveston  among  factors  and  commission  men  in  regard  to  trans- 
actions such  as  the  one  the  basis  of  this  suit,  provided  it  could  further 
be  shown  that  such  custom  was  known  to  appellees.  If  it  was  a  general 
custom  and  not  confined  to  Galveston,  probably  such  knowledge  would 
not  have  to  be  shown,  but  would  be  presumed.  (29  Am.  &  Eng.  Encv. 
of  Law,  pp.  397,  398  n  2.) 

We  think  that  the  letter  of  November  14,  1904,  must  be  taken  as  an 
application  by  Patrick  of  the  net  proceeds  of  the  31  bales  of  cotton  to 
the  payment  of  the  note.  Kempner's  reply  shows  that  he  so  understood 
it.  It  does  not  matter  that  the  cotton  was  not  to  be  sold  until  ordered. 
Patrick  had  a  right  to  direct  that  when  sold  the  net  proceeds  should 
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be  applied  to  the  payment  of  the  note  and  this  application  bound  the 
proceeds  when  thereafter  realized.  We  are  of  opinion,  however,  that 
under  the  terms  of  the  cotton  contract  Kempner  had  the  right  to  deduct 
from  the  proceeds  of  this  31  bales  of  cotton  $12.50  a  bale  and  appropriate 
that  sum  towards  the  payment  of  the  $500  advanced.  This  $500  was 
advanced  on  the  faith  of  the  cotton  contract  to  the  extent  of  $12.50  per 
bale  and  Kempner  had  a  factor's  lien  upon  the  31  bales  of  cotton  to  that 
extent  which  was  superior  to  Patrick's  right  to  apply  the  proceeds  to 
the  payment  of  the  note. 

Other  assignments  of  error  do  not  require  notice. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


J.  Wbight  v.  L.  a.  Isaaoks  et  al. 

Decided  May  15,  1906. 

Iw— Ustek^  1a  Beed — ^Deioription — ^Agent — Sub-agent. 

A  resident  of  another  State  owned  a  number  of  lots  in  a  town  in  Texas; 
for  the  sale  of  said  lots  she  appointed  as  her  agent  a  party  who  did  not  live 
in  said  town  and  who,  she  must  have  known,  could  not  give  his  personal  atten- 
tion to  All  the  details  in  makins  sales;  said  agent,  without  express  authority 
from  the  owner,  appointed  a  local  sub-agent  to  perform  such  merely  ministerial 
sets  as  pointing  out  on  the  ground  the  lots  to  be  sold;  receiving  offers  to 
pnrchaae  and  transmitting  the  same  to  the  agent;  and  informing  purchasers 
u  to  the  proper  description  by  number  on  the  map  of  the  town  of  the  lots 
pointed  out.  Held,  the  power  of  the  agent  to  delegate  to  the  sub^agent  the 
performance  of  such  acts  could  be  implied  from  his  own  agency;  the  acts  of 
the  8nb~agent  would  be  binding  on  the  principal,  and  the  mistake  of  the  sub- 
agent  in  the  description  of  a  lot  sold  and  conveyed  by  the  principal  would  be 
held  the  mistake  of  the  principal. 

1— flame— XimltatioiL 

A^inst  the  right  to  correct  a  mistake  in  the  description  of  land  in  a 
deed  bmitation  will  begin  to  run  from  the  time  the  mistake  was  actually  dis- 
covered, or  from  such  time  as  |^  the  exercise  of  reasonable  care  and  diligence 
it  might  have  been  discovered.    This  is  ordinarily  a  question  of  fact  for  the  jury. 

1— Deed — ^Parol  Sale. 

Where  hy  mistake  in  the  description  in  a  deed  an  entirely  different  tract 
of  land  is  conveyed  from  the  one  actually  bargained  for  and  intended  to  be 
omv^ed  the  transaction  can  not  be  treated  as  a  parol  sale  of  the  land  intended 
to  be  purchased. 

ON  BEHEABINO. 

4— Jteed—KisdeMription— Equitable  Rights. 

If  a  purchaser  ffoes  into  possession  of  land  bargained  for  and.  intended  to 
be  pnrchased,  pays  the  purchase  money  and  makes  valuable  improvements  upon 
tbe  faitb  of  his  coj=itract,  his  right  in  eauity  to  claim  the  benefit  of  such  parol 

efmtnet  of  sale  wil  1  not  be  affected  by  the  fact  that  a  deed  was  executed  which 

bj  mistake  oonveye^  an  entirely  different  tract  of  land. 

Appeal  from  the  District  Court  of  Liberty  County.    Tried  below  be- 
fore Hon.  Li.   B.   Hightower. 

Nugent  dc  Foster  and  H.  S.  Marshall,  for  appellant. — The  court  erred 
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in  holding  that  Tom  Peebles  was  not  the  agent  of  Mrs.  Jemison  to 
designate,  point  out  and  put  parties  into  the  possession  of  the  property 
she  sold  at  Cleveland,  Texas.  Insurance  Co.  of  North  America  v.  Thorn- 
ton, 89  Am.  St.  Bep.,  30  (13  Ala.,  222) ;  McKinnon  v.  Vollmar,  17 
Am.  St.  Rep.,  178  (75  Wis.,  82) ;  Williams  v.  Moore,  24  Texas  Civ.  App., 
404;  Benwick  v.  Bancroft,  56  Iowa,  527;  Barnes  v.  Downes,  2  Texas 
App.  Civil  Cases,  474;  Bradstreet  v.  Gill,  72  Texas,  115-117;  Missouri, 
K..&  T.  R.  R.  Co.  V.  McMadden  Bros.,  89  Texas,  139. 

The- court  erred  in  refusing  to  charge  the  jury  on  the  law  as  applica- 
ble to  oral  sale,  because  the  uncontroverted  facts  show  that  such  oral 
sale  was  made  by  Mrs.  Jamison  to  C.  C.  Cherry,  and  by  Cherry  to  plain- 
tiff, of  lots  Nos.  five  and  six  in  block  No.  five  (5),  and  that  Cherry 
was  put  in  actual  possession  of  same,  and  that  Cherry  put  plaintiff 
in  the  actual  possession  of  same,  and  plaintiff  is  now  in  possession  of 
same.  Castleman  v.  Sherry,  42  Texas,  61,  62;  Ponce  v.  McWhorter, 
50  Texas,  571 ;  Willis  v.  Matthews,  46  Texas,  483 ;  Murphy  v.  Stell,  43 
Texas,  133 ;  Harold  v.  Sumner,  78  Texas,  581. 

The  court  erred  in  holding  that  plaintiflTs  suit  was  barred  by  the  stat- 
ute of  limitation  of  two  or  of  four  years,  because  in  cases  of  mutual  mis- 
take, as  in  this  case,  limitation  begins  to  run  only  from  the  discovery 
of  the  mistake,  or  when  it  ought  to  have  been  discovered ;  and  when  it 
ought  to  have  been  discovered,  or  when  it  has  been  discovered,  are  ques- 
tions for  the  jury.  Oldham  v.  Medearis,  90  Texas,  506;  Emerson  v. 
T^avarro,  31  Texas,  341;  Gould  v.  Emerspn,  39  Am.  St.  Rep.,  501; 
Stone  V.  Hale,  52  Am.  Dec,  185. 

Stevens  &  Pickett,  for  appellees. — An  agent  who  has  been  authorized 
to  sell  land  has  no  power  to  verbally  appoint  a  subagent  to  sell  the  same, 
and  the  acts  of  such  subagent  in  reference  to  the  land  do  not  bind  the 
principal.  Tynan  v.  DuUnig,  25  S.  W.  Rep.,  465;  Smith  v.  Sublett, 
28  Texas,  169. 

The  same  parties  in  the  very  same  transaction  can  not  convey  the 
same  land,  both  by  deed,  and  at  the  same  time  by  parol  sale  of  the  land 
involved  in  the  one  identical  transaction.  Chicago,  T.  &  M.  C.  Ry. 
Co.  V.  Titterington,  84  Texas,  225. 

To  constitute  a  contract  it  is  absolutely  essential  that  the  minds  of 
both  parties  meet,  and  also  there  can  be  no  correction  of  a  mistake  en- 
tirely unilateral,  but  the  mistake  must  be  mutual  to  be  entitled  to  cor- 
rection.   May  V.  San  Antonio  &  A.  P.  Townsite  Co.,  83  Texas,  505. 

The  court  was  correct  in  instructing  a  verdict  for  the  defendants,  for 
the  reason  that  the  cause  of  action,  if  any  plaintiff  ever  had,  was  barred 
by  the  statute  of  limitations  of  four  years,  as  the  same  was  a  suit  to 
correct  a  mistake  in  a  deed,  which  mistake  could,  by  the  use  of  ordinary 
and  reasonable  diligence,  have  been  ascertained  more  than  four  years 
before  the  institution  of  this  suit.  Bremond  v.  McLean,  45  Texas,  10; 
Ransom  v.  Bearden,  50  Texas,  120;  Kuhlman  v.  Baker,  50  Texas,  636; 
Calhoun  v.  Burton,  64  Texas,  515;  Bass  v.  James,  83  Texas,  110; 
Cooper  V.  Lee,  75  Texas,  123 ;  Cohn  v.  Shwarts,  32  S.  W.  Rep.,  820 ; 
Vodrie  v.  Tynan,  57  S.'W.  Rep.,  681;  Boren  v.  Boren,  12  Texas  Ct. 
Rep.,  170;  Oldham  v.  Medearis,  90  Texas,  508;  Rowe  v.  Horton,  65 
Texas,  90. 
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REESE,  Associate  Justice. — J.  Wright  brought  this  suit  against 
K  A,  Isaacks,  Wm.  Morris  and  Mrs.  Louisa  A.  Jemison  to  recover  lots 

5  and  6  in  block  5  in  the  town  of  Cleveland,  and  to  correct  a  certain 
deed  executed  by  Mrs.  Jemison  to  C.  C.  Cherry,  and  also  a  deed  from 
Cherry  to  himself  for  lots  5  and  6  in  block  8  in  said  town,  which  said 
deedSy  it  is  alleged,  were  intended  to  convey  lots  5  and  6  in  block  5, 
but  by  mistake  in  the  description  of  the  property  really  sold  by  Mrs. 
Jemison  to  Cherry  and  by  Cherry  to  plaintiff,  described  said  property 
as  lots  5  and  6  in  block  8.  Plaintiff  also  sought  to  cancel  a  certain  deed 
from  Mrs.  Jemison  to  Wm.  Morris  and  also  a  deed  from  Morris  to  L. 
A.  Isaacks  for  said  lots  5  and  6  in  block  5,  and  to  remove  cloud,  etc. 

The  trial  court  instructed  the  jury  to  return  a  verdict  for  defendants 
and,  motion  for  new  trial  being  overruled,  plaintiff  Wright  appeals. 

The  lots  in  question  belonged  to  Mrs.  Louisa  A.  Jemison,  who  lived 
in  Alabama,  but  who  had  appointed  N.  S.  Meldrum,  who  lived  in  the  city 
of  Houston,  her  agent  for  the  sale  of  the  lots.  Meldrum  was  general 
manager  of  the  Houston,  East  ft  West  Texas  Eailroad.  Mrs.  Jemison 
owned  a  great  many  lots  in  the  town  of  Cleveland,  and  Tom  Peebles, 
who  was  the  local  agent  of  said  railroad  company  at  Cleveland,  had 
been  authorized  by  Meldrum  to  attend  to  the  sale  of  the  lots,  advising 
Meldmm  when  such  sales  were  made,  whereupon  Meldrum  would  procure 
deeds  from  Mrs.  Jemison  and  send  the  same  to  Peebles  who  would  deliver 
the  same  to  the  purchasers  and  collect  the  purchase  money.  These  lots 
were  in  the  woods  and  unmarked  in  any  way.  The  town  was  very  small, 
containing  about  75  inhabitants,  and  the  town  tract  was  densely  over- 
grown with  trees  and  bushes. 

In  September,  1896,  C.  C.  Cherry  desiring  to  purchase  two  lots  in 
the  town  located  at  a  certain  place,  applied  to  Peebles  and  pointed  out 
the  lots  he  wanted.  Peebles  went  out  and  showed  Cherry  the  lines  of 
the  lots  which  were  in  fact,  according  to  a  map  of  the  town  in  Peebles 
office,  lots  5  and  6  in  block  5.  The  price  of  the  lots  was  $25  each,  and 
Cherry  paid  Peebles  $5  each  as  earnest  money.  Peebles  then  reported 
the  s^e  to  Meldrum,  who  reported  to  Mrs.  Jemison  in  Alabama,  and 
she  executed  a  deed  to  Cherry  for  the  lots  describing  them  as  lots  5  and 

6  in  block  8.  Cherry  paid  the  balance  on  delivery  of  the  deeds.  It  is 
not  definitely  shown  how  the  mistake  occurred.  Cherry  did  not  notice 
the  mistake,  but  at  once  took  possession  of  the  lots  as  selected  by  him 
and  the  lines  of  which  had  been  shown  him  by  Peebles,  and  began  to 
clear  and  improve  the  same,  enclosing  the  lots  with  a  fence,  and  planted 
aofme  trees.     Cherry  continued  in  possession  of  the  lots  until  January, 

1900,  when  he  sold  them  to  appellant,  conveying  them  by  deed  as  lots 
5  and  6  in  block  8.  Appellant  took  possession  of  lots  5  and  6  in  block 
5  under  this  deed,  having  no  notice  or  knowledge  that  the  deed  did  not 
describe  the  lots  bought  by  him  of  Cherry.    Afterwards  in  September, 

1901,  appellant  bought,  through  Wm.  Morris,  agent  of  Mrs.  Jemison, 
lots  5  and  6  in  block  8,  and  received  a  deed  from  her  for  the  same.    In 

1902,  when  he  came  to  render  this  property  for  taxes  he  discovered,  for 
Hie  first  time,  the  mistake  in  the  deed  from  Cherry  to  himself  and  from 
Mrs.  Jemison  to  Cherry,  for  the  two  lots  first  sold,  his  attention  being 
called  to  the  fact  that  he  had  two  deeds  for  lots  5  and  6  in  block  8.    He 
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then  applied  to  Morris,  who  was  the  agent  of  Mrs.  Jemison,  to  have 
•  the  first  deed  corrected  and  left  the  deed  with  him  for  that  purpose, 
as  testified  by  appellant,  but  Morris  instead  of  doing  so  procured  a  deed 
from  Mrs.  Jemison  to  himself  for  lots  5  and  6  in  block  5  in  May, 
1902,  and  a  few  days  thereafter  sold  and  conveyed  the  same  to  L.  A. 
Isaacks.  Both  Morris  and  Isaacks  had  full  knowledge  of  appellants 
claim  to  these  lots.    This  suit  was  instituted  in  July,  1902. 

Two  propositions  are  presented  by  the  assignments  of  error  arising 
upon  the  evidence,  in  view  of  the  peremptory  instruction  to  the  jury  to 
return  a  verdict  for  defendants. 

1.  Conceding  that  the  mistake  in  the  description  of  the  lots  con- 
veyed to  C.  C.  Cherry  by  Mrs.  Jemison  was  a  mutual  mistake  of  Peebles 
and  Cherry  and  that  Peebles  intended  to  sell  and  Cherry  to  buy  lots 
5  and  6  in  block  5,  was  Mrs.  Jemison  affected  by  such  mistake? 

2.  If  Mrs.  Jemison  is  affected  by  the  mistake,  is  this  action  to  have 
the  deed  corrected  barred  by  the  statute  of  limitations  of  four  years 
pleaded  by  defendants? 

The  evidence  shows  that  Peebles  had  no  authority  from  Mrs.  Jemison 
to  sell  the  lots.  What  authority  he  had  was  from  N.  S.  Meldrum,  the 
agent  of  Mrs.  Jemison  for  that  purpose.  The  evidence  tends  to  show 
that  he  was  authorized  by  Meldrum  to  point  out  to  intending  purchasers 
lots  they  desired  to  purchase,  to  receive  offers  to  buy,  with  the  necessary 
part  payment  or  earnest  money,  to  transmit  such  offers  to  Meldrum,  ad- 
vising him  of  the  sale,  and  to  receive  from  Mrs.  Jemison  through  Mel- 
drum deeds  for  lots  so  sold  and  to  deliver  the  same  to  the  purchasers, 
collecting  the  purchase  money.  In  this  way  he  had,  as  testified  by  him, 
sold  a  great  many  of  the  lots,  probably  as  many  as  one  hundred.  A 
map  or  plat  of  the  town  was  kept  by  Peebles  in  his  office,  by  which  the 
numbers  of  lots  and  blocks  could  be  determined.  It  may  be  conceded 
that  Peebles  had  not  full  authority  as  an  agent  of  Mrs.  Jemison  to  sell 
lots,  and  that  Meldrum  being  an  agent  of  Mrs.  Jemison  himself  for  that 
purpose,  could  not  delegate  such  authority  to  Peebles.  Meldrum,  how- 
ever, in  his  capacity  of  agent  could  authorize  Peebles  to  perform  such 
merely  ministerial  acts  with  regard  to  the  subject  matter  of  his  agency 
as  did  not  involve  the  exercise  of  judgment  and  discretion,  such  as 
pointing  out  the  lots  to  be  sold  upon  the  ground,  receiving  offers  to  pur- 
chase and  transmitting  the  same  to  Meldrum,  and  also  advising  and 
informing  purchasers  as  to  the  proper  description  of  lots  by  numbers 
on  the  map  of  the  town  when  the  same  were  pointed  out  by  him.  The 
power  of  Meldrum  to  delegate  to  Peebles  the  performance  of  such  acts 
may  be  implied  from  his  own  agency,  and  the  acts  of  Peebles  under  such 
delegated  authority  would  be  binding  upon  the  principal,  Mrs.  Jemison. 
(Mechem  on  Agency,  sec.  193 ;  1  Am.  &  Eng.  Ency.  of  Law,  978-980 ; 
Williams  v.  Moore,"  24  Texas  Civ.  App.,  404;  McKinnon  v.  Vallmar, 
17  Am.  St.  Bep.,  178;  Eenwick  v.  Bancroft,  56  Iowa,  527.) 

When  Peebles  speaks,  in  his  testimony,  of  having  sold  lots  for  Mrs, 
Jemison,  it  must  be  understood  that  he  was  performing  such  acts  as 
he  was  authorized  to  perform  in  relation  to  such  sale.  His  act,  after 
the  lots  were  pointed  out  to  Cherry,  in  examining  the  map  and  getting 
therefrom  a  proper  description  of  the  lots  in  order  that  he  might  advise 
Meldrum  and  through  him,  Mrs.  Jemison  as  to  the  lots  applied  for,  was 
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as  much  a  purely  ministerial  act  as  the  designation  of  the  lots  on  the 
gronndy  and  involved  the  exercise  of  no  more  judgment  and  discretion. 
To  that  extent,  at  least,  his  acts  would  be  binding  upon  Mrs.  Jemison 
upon  the  principle  that  the  appointment  of  Meldrum  as  her  agent  for 
the  sale  of  the  lots  carried  with  it,  by  implication,  the  power  upon  his 
part  to  authorize  Peebles  to  perform  such  acts,  in  relation  to  their  sale. 

The  evidence  showed  that  Meldrum  was  general  manager  of  an  im- 
portant line  of  railway,  with  headquarters  at  some  distance  from  the 
town  where  the  lots  were  located,  that  his  time  was  entirely  taken  up 
with  the  discharge  of  the  duties  of  this  position,  and  that  he  was  rarely 
in  Cleveland  and  when  there  only  remained  a  few  minutes  at  a  time.  All 
of  this  must  be  presumed  to  have  been  known  to  Mrs.  Jemison  who 
must  have  known  that  he  could  not  personally  act  for  her  in  such  unim- 
portant matters  as  were  confided  by  Meldrum  to  Peebles.  For  several 
years  Peebles  continued  to  act  in  this  capacity  in  arranging  for  the 
sale  of  lots,  just  as  was  done  by  him  in  the  present  instance,  and  after- 
wards he  was  compensated  for  just  such  services  as  he  performed,  in 
relation  to  the  sale  to  Cherry,  by  Mrs.  Jemison  by  conveying  to  him 
town  lots  in  Cleveland.  It  is  questionable  whether  the  circumstances 
would  not  imply  the  power  in  Meldrum  to  delegate  to  Peebles  much 
larger  powers  than  such  as  would  be  necessary  to  bind  Mrs.  Jemison  by 
his  acts  in  the  matter  of  the  description  of  the  lots  sold  to  Cherry.  The 
authority  of  an  agent  is  always  construed  to  include  the  necessary  and 
usual  means  to  execute  it  properly.  (Mechem  on  Agency,  sec.  194; 
Barnes  v.  Downes,  2  Texas  Civ.  App.,  474.)  It  is  unreasonable  to  sup- 
pose that  it  was  intended  by  Mrs.  Jemison  that  Meldrun  would  undertake 
personally  to  do  what  Peebles  did  and  what  was  necessary  to  be  done  in 
relation  to  the  sale  to  Cherry,  and  she  ought  not  to  be  allowed  now, 
after  having  availed  herself  of  his  services  and  received  the  full  benefit 
thereof,  to  shelter  herself  behind  the  plea  that  the  mistake  in  the  de- 
scription of  the  lots  in  fact  bought  by  Cherry  was  Peebles^  mistake  for 
which  she  is  not  responsible.  The  conclusion  is  unavoidable  that  she 
intended  to  sell  and  convey  the  lots  which  Peebles  had  pointed  out  to 
Cherry.  Peebles'  mistake  in  the  matter  of  the  description,  however  it 
occurred,  is  her  mistake.  This  view  is  further  supported  by  the  fact 
that  Mrs.  Jemison  afterwards  sold  and  conveyed  to  appellant  lots  5  and 
6  in  block  8,  which  she  had,  according  to  her  contention  now,  previoudy 
sold  and  conveyed,  not  by  mistake  but  intentionally,  to  Cherry.  The 
lots  were  of  equal  value  as  shown  by  the  price  paid  by  appellant  for  the 
same.  The  undisputed  evidence  shows,  we  think,  that  both  on  account 
of  the  nature  of  the  act  performed  by  Peebles  in  relation  to  the  misde- 
scription of  the  lots  in  the  deed,  and  on  account  of  the  circumstances 
which  rendered  it  reasonably  necessary  that  Meldrum  should  employ 
Peebles  in  this  capacity  in  making  sale  of  lots,  which  necessity  must 
have  been  known  to  Mrs.  Jemison,  he  acted  as  her  agent  in  the  matter, 
and  she  is  bound  by  his  act  which  in  some  way  resulted  in  the  mistake 
in  the  description  of  the  lots  sold. 

Both  Morris  and  Isaacks  bought  with  full  notice  of  appellant's  claim 
herein  asserted,  and  are  in  no  better  position  to  defend  the  action  than 
their  codefendant,  Mrs.  Jemison. 

In  regard  to  the  plea  of  the  statute  of  limitations  interposed  by  ap- 
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pellees,  we  think  that  this  issue  should  have  been  submitted  to  the  jury. 
The  statute  began  to  run  from  such  time  as  the  mistake  in  the  descrip- 
tion of  the  lots  was  discovered  by  appellant  or  his  vendor  Cherry,  or  if 
it  should  or  might  have  been  sooner  discovered  by  the  exercise  of  rea- 
sonable care  and  diligence,  then  from  the  time  when  it  ought  to  or 
might  have  been  so  discovered.  The  deed  was  executed  in  October,  1896. 
The  evidence  shows  that  the  mistake  was  in  fact  discovered  in  April, 
1902,  and  this  suit  was  instituted  in  July,  1903.  If,  by  the  exercise  of 
reasonable  care  and  diligence,  the  mistake  might  have  been  discovered 
by  Cherry  more  than  four  years  before  the  institution  of  this  suit,  the 
action  would  be  barred  by  limitation. 

Without  discussing  the  evidence  upon  this  point  we  think  it  fairiy 
raises  the  issue  as  to  whether  the  action  was  barred  at  the  date  of  the 
institution  of  the  suit,  and  the  issue  should  have  been  submitted  to  the 
jury  under  proper  instructions.  It  can  not  be  said  as  matter  of  law, 
from  the  evidence  in  the  record,  that  Cherry  by  the  use  of  reasonable 
care  and  diligence  would  or  might  have  discovered  the  mistake  in  his 
deed  more  than  four  years  before  the  institution  of  this  suit. 

We  can  not  agree  with  appellant's  contention  that  the  sale  can  be 
treated  as  a  parol  sale.  Unless  the  deed  can  be  corrected  for  misde- 
scription of  the  lots,  it  must  stand  as  a  conveyance  of  lots  5  and  6 
in  block  8.  Clearly  it  can  not  bo  said  that  there  was  a  parol  sale  of 
lots  5  and  6  in  block  5,  and  growing  out  of  the  same  transaction  a  sale 
evidenced  by  a  deed  of  lots  5  and  6  in  block  8. 

For  the  errors  herein  pointed  out  the  judgment  is  reversed  and  the 
cause  remanded. 

ON  REHBARINO. 

The  motion  for  rehearing  filed  by  appellees  is  overruled,  in  which  we 
all  concur.  Upon  further  consideration,  however,  the  majority  of  the 
court  does  not  agree  with  the  writer,  who  also  wrote  the  opinion  upon 
the  reversal  of  the  judgment,  in  the  follgwing  statement  in  the  opinion : 

^'We  can  not  agree  with  appellant's  contention  that  the  sale  can  be 
treated  as  a  parol  sale.  Unless  the  deed  can  be  corrected  for  misdescrijj- 
tion  of  the  lots,  it  must  stand  as  a  conveyance  of  lots  5  and  6  in  block 
8.  Clearly  it  can  not  be  said  that  there  was  a  parol  sale  of  lots  5  and  6 
in  block  5,  and  growing  out  of  the  same  transaction  a  sale  evidenced  by 
a  deed  of  lots  5  and  6  in  block  8.'* 

It  is  the  opinion  of  the  majority  that  if  Cherry  went  into  possession 
of  lots  5  and  6  in  block  5,  paid  the  purchase  money  and  made  valuable 
improvements  upon  the  faith  of  his  contract  with  Peebles  to  buy  these 
particular  lots,  it  would  not  affect  his  right  to  claim  the  benefit  of  such 
parol  contract  of  sale  in  equity,  that  a  deed  was  executed  in  pursuance 
of  such  contract  which,  on  account  of  the  mistake  in  the  description  of 
the  lots  was  not,  in  fact,  a  conveyance  of  the  lots  really  embraced  in 
such  contract. 

Appellees  contend  that  the  conveyance  relied  on  by  appellant  is  a 
conveyance  of  lots  6  and  6  in  block  8,  and  can  not  be  treated  as  a  con- 
veyance of  lots  5  and  6  in  block  5;  that  in  fact  appellant  must  stand 
upon  it  as  a  conveyance  of  the  former. 

This  leaves  the  case,  in  the  opinion  of  the  majority  of  the  court. 
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resting,  so  far  as  lots  5  and  6  in  block  5  are  concerned,  upon  the  parol 
contract  alone,  and  entitled  appellant  to  claim  all  of  the  benefits  which 
a  court  of  equity  would  give  him  from  such  parol  contract ;  if  the  other 
facts  and  circumstances,  such  as  placing  in  possession,  payment  of  pur- 
chase money,  and  valuable  improvements  are  such  as  to  authorize  such 
relief.  The  writer  adheres  to  the  opinion,  upon  this  point,  as  expressed 
in  the  main  opinion.  My  view  is,  in  addition  to  what  is  said  in  that 
opinion,  that  the  possession,  payment  of  purchase  money,  and  improve- 
ments were  not  upon  the  faith  of  the  parol  contract  of  sale,  but  upon 
the  faith  of  the  executed  conveyance.  If  appellant  has  by  his  own  laches 
lost  his  remedy  of  having  the  deed  corrected  he  must  stand  upon  the  deed 
and  can  not  stand  upon  the  parol  contract  of  sale.  (6  Pom.  Eq.  Juris., 
sec.  678;  Daggett  v.  Ayer,  65  N.  H.,  82.) 

Nothing  that  is  here  said  is  intended  to  aflfect  what  is  said  in  the 
opinion  with  regard  to  the  issue  of  limitation. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Great  Western  Oil  Compant  v.  Frank  H.  Qarpb^ter  et  al. 

Decided  May  15,  1906. 

1.— Coatract — One  DoUar  Conilderatlon. 

The  payment  of  one  dollar  as  a  consideration  for  the  execution  of  a  con- 
tnct  is  a  mere  nominal  consideration  and  is  not  of  itself  sufficient  to  support 
the  contract. 

1— Vnilateral  Gontraot. 

A  contract  which  is  unilateral  and  which  places  no  obligation  on  one  of 
the  parties  thereto  is  without  consideration  and  not  enforceable. 

1— Lease  CoBtraet,  Valid. 

A  oontract  which  binds  the  lessee  unconditionally,  and  not  at  his  option, 
to  do  specified  work  within  a  specified  time  upon  the  leased  premises,  is  not 
unilateral  or  unenforceable  for  want  of  a  consideration.  The  fact  that  the 
lessee  can  not  be  compelled  to  do  the  specific  work  agreed  to  be  done  by  him, 
tnd  that  the  remedy  by  suit  for  damages  would  prove  inadequate,  is  imma- 
terisL  The  leeeor  can  not  complain  of  a  contract  which  he  deliberately  entered 
inta 


IHstiiisraiihed. 

A  eontraet  of  lease  which  imposed  upon  the  lessee  an  unconditional  obli- 
gstion  to  sink  one  or  more  wells  on  the  leased  lands  within  eighteen  months 
tnd  to  commenoe  work  on  the  first  well  within  six  months  from  date  of  con- 
tnct,  and  which  allows  the  lessee  no  option  in  the  matter,  is  valid  and  en- 
foiteable;  and  the  fact  that  the  lessor  reserves  the  right  to  terminate  the 
Ime  upon  default  on  the  part  of  lessee,  does  net  render  it  otherwise.  The 
CCCC3  of  Hodges  v.  Brice,  74  8.  W.  Rep.,  690;  Emery  v.  League,  72  S.  W.  Rep., 
606;  Roberts  ▼.  McFaddin,  74  S.  W.  Rep.,  105;  National  Oil  Go.  ▼.  Teel,  96 
Texas,  586,  diacussed  and  distinguished. 

5.— Itae— Svfloient  Conilderation. 

A  release  by  the  lessee  of  a  part  of  the  land  embraced  in  the  first  contract 
■  a  snificient  consideration  to  support  a  second  contract  based  upon  and  grow- 
ing out  of  the  first;  and  a  release  of  all  rights  under  the  second  contract  was 
«  toiBcient  consideration  to  support  a  third  contract  to  convey  a  part  of  the 
Icued  land  and  pay  a  certain  sum  of  money. 
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6. — Same — Same. 

Agreements  made  in  good  faith  in  compromise  of  claims,  even  though  of 
doubtful  validity,  should  ^  enforced. 

7. — ^Xoney  Demand — When  Due— Contingeney. 

Where  in  the  settlement  of  business  transactions  the  defendant  placed  in 
plaintiff's  hands  a  certain  tract  of  land  to  be  sold  by  him,  and  agreed  to  pay 
plaintiff  a  certain  sum  of  money  out  of  the  proceeds  of  the  sale  of  said  land, 
such  sum  is  not  due  until  the  land  is  sold. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  Q.  Kittrell. 

Clay  8.  Briggs  and  S.  8.  Hanscom,  for  appellant. — ^The  court  erred  in 
its  conclusions  of  law  in  holding  that  the  contracts  of  lease  of  January 
and  July,  1901,  were  both  unilateral,  putting  no  obligation  on  the  plain* 
tiflf  to  do  anything.  National  Oil  &  Pipe  Line  Co.  v.  Teel,  95  Texas, 
586;  Emery  v.  League,  31  Texas  Civ.  App.,  474;  Roberts  &  Corley  v. 
McPadden,  32  Texas  Civ.  App.,  47;  4  Amer.  &  Eng.  Ency.  of  Law 
(2d  ed.),  p.  49,  par.  8. 

The  court  erred  in  its  conclusions  of  law  in  holding  that  the  leases 
of  January  28,  1901,  could  not  be  made  the  basis  for  the  lease  of  July 
20,  1901,  because  said  conclusion  was  contrary  to  the  law  and  evidence, 
for  the  reason  that  it  appears  from  the  said  lease  of  July  20,  1901,  and 
from  the  recitals  therein  and  other  uncontradicted  evidence  tiiat  a  good 
and  valuable  consideration  was  given  by  plaintiff  to  defendants  for  the 
execution  of  said  lease  of  July  20,  1901,  to  wit:  the  payment  of  one 
dollar  and  the  release  of  twenty-five  acres  out  of  the  145  acres  embraced 
in  one  of  said  leases  of  January  28,  1901,  before  the  expiration  of  said 
lease,  and  that  at  the  time  of  the  execution  of  said  lease  of  July  20,  1901, 
the  said  leases  of  January  28,  1901,  were  valid  and  binding  agreements 
on  defendants,  and  each  of  them,  as  options,  if  not  as  leases,  and  consti- 
tuted a  consideration  good  and  valuable  in  law  for  said  lease  of  July 
20,  1901.  National  Oil  &  Pipe  Line  Co.  v.  Teel,  95  Texas,  586,  59l'; 
Emery  v.  League,  31  Texas  Civ.  App.,  474;  Roberts  &  Corley  v.  Mc- 
Fadden,  32  Texas  Civ.  App.,  47;  Davis  v.  Wells,  104  IT.  S.,  159;  21 
Amer.  &  Eng.  Ency.  of  Law,  (2d  ed.),  927,  par.  3;  Ibid.,  vol.  6  (2d  ed.), 
pp.  678,  703,  722,  723,  with  notes;  Sanborn  v.  French,  22  N.  H.,  246; 
Bishop  on  Contracts  (ed.  1887),  sees.  68,  1344  and  1439. 

A,  L.  Davis,  for  appellees. — The  court  did  not  err  in  his  conclusion 
of  law  that  the  leases  sued  on  by  plaintiflP  were  unilateral,  and  placed  no 
obligation  on  plaintiff,  and  that  plaintiff  having  never  in  fact  done  any- 
thing under  said  leases,  they  were  nonenforceable,  and  not  binding  on 
defendants.  Hodges  v.  Brice  et  al.,  74  S.  W.  Rep.,  590;  Roberts  et  S.  v. 
McFadden  et  al.,  32  Texas  Civ.  App.,  47;  Emery  v.  League,  31  Texas 
Civ.  App.,  474;  National  Oil,  etc.,  Co.  v.  Teel,  67  S.  W.  Rep.,  546; 
National  Oil,  etc.,  Co.  v.  Teel,  95  Texas,  586 ;  Foster  et  al.  v.  Elk  Fork 
Oil  &  Gas  Co.,  32  C.  C.  A.,  560;  Petroleum  Co.  v.  Coal,  Coke  Mfg.  Co. 
(Tenn.),  18  S.  W.  Rep.,  66;  Bishop  on  Contracts,  sec.  78,  pp.  32,  33  ; 
7  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.),  114;  Chitty  on  Contracts,  p.  297  ; 
Thornton  on  Law  Relating  to  Oil  and  Gas,  sec.  66. 

Forbearance  to  insist  upon  a  claim  that  is  not  enforceable  or  the  :?ur- 
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Teader  of  such  claim  can  Dot  be  a  consideration  for  a  new  promise  or 
contract.  Steger  v.  Hume,  79  S.  W.  Rep.,  21;  Beland  v.  Anheuser- 
Bnsch  Brewing  Assn.  (Mo.),  58  S.  W.  Bep.,  1;  Parsons  on  Contracts, 
p.  176;  Clarke  on  Contracts  (9th  ed.),  p.  474 — ^bottom  paging. 

BEESE,  Associate  Justice. — This  suit  was  instituted  by  the  Great 
Western  Oil  Company  against  P.  H.  Carpenter  and  his  wife,  M.  A. 
Carpenter,  for  the  recovery  of  $1,000  in  money,  and  also  for  the  recovery 
of  a  certain  tract  of  2.82  acres  of  land.  Plaintiff  prayed  in  the  alterna- 
tive that  if  it  was  held  not  to  be  entitled  to  recover  the  money  and  land, 
that  it  be  reinstated  in  its  rights  under  a  certain  oil  lease  which  had  been 
cancelled  by  agreement  of  the  parties  in  consideration  of  the  promise  of 
defendants  to  pay  the  money  and  convey  the  tract  of  land  sued  for. 

Upon  trial  without  a  jury  there  was  a  judgment  for  defendants  from 
which  plaintiff  appeals. 

The  material  facts  are  as  follows :  On  January  28,  1901,  defendants 
and  one  W.  N.  Fritter  executed  two  certain  contracts  or  agreements  sub- 
stantially identical  in  their  terms,  except  as  to  the  land  covered  thereby, 
one  contract  embracing  400  acres  of  land  in  JefTorson  County,  and  the 
other  145  acres  in  Hardin  County.  By  the  tonus  of  the  contracts,  in 
consideration  of  one  dollar  recited  as  having  been  received  by  defendants, 
and  the  covenants  on  the  part  of  Fritter  therein  contained,  defendants 
leased  to  Fritter  for  the  term  of  ten  years,  unless  sooner  terminated 
under  the  terms  of  the  contract,  the  aforesaid  tracts  of  land  "for  the 
purpose  of  boring,  mining  and  operating  for  oil,  gas,  coal  and  other 
minerals  on  said  land."  The  contracts  contained  the  usual  stipulations 
for  the  exclusive  right  of  Fritter  to  mine  and  bore  for  oil,  gas,  coal  and 
other  minerals,  and  for  the  delivery  to  the  lessors  of  a  specific  proportion 
of  the  product  of  such  operations,  if  successful,  with  power  in  the  lessee 
to  transfer  or  sublease,  and,  at  his  option,  to  renew  the  lease  for  ten 
Tears  or  so  long  as  the  land  produces  oil,  gas,  coal  or  other  minerals,  if 
any  ever  found. 

Each  of  these  lease  contracts  contain  the  following  clause: 

*The  party  of  the  second  part  hereby  agrees  to  sink  one  or  more  wells 
on  said  land  within  18  months  from  date  hereof,  work  on  the  first  one 
of  which  shall  be  commenced  within  six  months  from  the  date  hereof. 
In  the  event  of  failure  to  so  commence  work  on  said  well  within  six 
months  from  date  hereof,  the  parties  of  the  first  part  may,  at  their  op- 
tion, cancel  this  lease,  unless  the  same  be  renewed  for  one  year  by  the 
par^  of  the  second  part  by  the  payment  of  the  annual  rental  of  ten 
cents  per  acre.** 

Both  of  those  contracts  were  afterwards  assigned  by  Fritter  to  the 
Great  Western  Oil  Company,  appellant  herein,  who  became  thereby  vested 
with  all  of  the  rights  and  bound  by  all  of  the  obligations  of  Fritter. 

On  July  20.  1901,  which  was  eight  days  before  the  expiration  of  the 
>ix  months  within  which  the  lessee  was  to  commence  work  on  the  wells 
to  be  bored  under  the  contract  under  the  clause  therein,  above  quoted, 
appellant  and  appellees  entered  into  a  new  agreement  or  cqntract  where- 
by in  consideration  of  one  dollar  acknowledged  to  have  been  received  by 
appellees  and  the  further  consideration  of  the  stipulations  of  the  con- 
tract, appellees  granted  and  sold  to  appellant  for  a  continuous  period  of 
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fifty  years  with  privilege  of  renewal  for  an  equal  tenn  "all  of  the  oil, 
gas,  coal  and  other  minerals  under  and  upon  the  400  acre  tract  covered 
by  one  of  the  first  leases  aforesaid  and  120  acres  of  the  145  acres  covered 
by  the  other  of  said  leases,  with  the  usual  provisions  for  right  of  ingress 
and  egress  and  occupancy  for  drilling,  mining  and  operating  for  oil, 
coal,  gas  and  other  minerals,  the  erection  of  machinery,  laying  pipe  lines, 
etc.,  and  stipulations  for  the  payment  to  appellees  of  a  cerfiiin  propor- 
tion of  the  output  of  such  operations. 

In  consideration  of  the  execution  of  this  contract  appellant  released 
all  of  the  land  covered  by  the  two  leases  executed  to  Fritter  and  assigned 
to  appellant  from  said  leases,  and  expressly  released  therefrom  the  25 
acres  embraced  in  said  lease  of  145  acres  and  not  embraced  in  the  last 
contract. 

This  contract  contained  the  following  clause;  'T^n  the  event  work  on 
a  well  sinking  pipe  either  for  oil  or  gas  is  not  begun  within  nine  (9) 
months  from  date  hereof  and  completed  within  fifteen  months  thereafter 
on  each  of  said  two  tracts  of  land  and  not  abandoned  until  pipe  is  down 
at  least  800  feet,  unless  oil  is  found  at  a  less  depth,  then  this  grant  and 
lease  shall  become  null  and  void  as  to  both  parties  of  the  first  and  second 
parts  hereto/* 

On  March  24,  1902,  the  parties  entered  into  another  contract  which  is 
as  follows: 

"The  agreement  this  day  made  between  P.  H.  Carpenter  and  E.  L. 
Heflin  for  himself  and  the  Qreat  Western  Oil  Company  is  as  follows: 

**In  consideration  of  the  cancellation  by  the  Great  Western  Oil  Com- 
pany of  its  lease  on  section  34  of  the  T.  &  N.  0.  B.  R.  Co.  Purvey  in 
Jefferson  County,  Texas,  and  on  120  acres,  more  or  less,  in  the  Jackson 
league  in  Hardin  County,  Texas,  which  two  tracts  of  land  are  more 
fully  described  in  an  instrument  of  writing  between  said  Carpenter  and 
the  Great  Western  Oil  Company,  dated  the  20th  day  of  July,  1901,  the 
said  Carpenter  agrees  to  pay  to  the  Great  Western  Oil  Company  the  sum 
of  $1,000  out  of  the  first  money  realized  from  the  sale  of  50  acres  of 
said  land,  and  further  agrees  to  deed  lot  No.  1  to  said  company  or  its 
assigns.  Said  lot  being  situated  in  the  northeast  comer  of  said  120 
acre  tract  and  measuring  301  feet  from  east  to  west  by  409  1-3  feet 
from  north  to  south,  and  agrees  to  place  the  balance  of'said  120  acre 
tract  in  the  hands  of  A.  E.  Bush  and  R.  L.  Heflin  for  sale  for  his,- 
Carpenter's,  account,  at  such  price  per  lot  or  per  acre  as  he,  the  said 
Carpenter,  may  from  time  to  time  designate,  paying  them  five  percent 
commission  on  sales  as  made. 

"The  $1,000  is  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  first 
fifty  acres  of  said  land  sold,  that  is,  each  of  the  fifty  acres  that  is  sold 
is  to  bear  its  fiftieth  of  the  $1,000. 

*^Said  Carpenter  reserves  the  right  to  withdraw  said  land  from  sale 
at  any  time  after  ninety  days  from  date  hereof  and  reserves  the  right 
to  retain  the  ownership  of  any  one  to  five  lots  of  said  land." 

This  instrument  was  signed  by  the  Great  Western  Oil  Company  and 
by  F.  H.  Carpenter,  but  not  by  M.  A.  Carpenter,  his  wife,  who  signed 
ail  of  the  other  contracts  hereinbefore  referred  to.  The  omission  of 
Mrs.  Carpenter  to  sign,  however,  is  not  material. 
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On  March  26, 1902,  appellant  executed  to  appellee  F.  H.  Carpenter  an 
express  release  of  all  of  its  right,  title,  claim  or  interest  by  virtue  of  the 
instrument  of  July  20,  1901. 

At  the  date  of  the  contract  of  March  24,  1902,  there  remained  26  days 
ot  the  nine  months  within  which,  under  the  terms  of  the  contract  of 
July  20,  1901,  work  on  a  well  had  to  be  begun  on  each  of  the  two  tracts 
of  land  embraced  therein,  in  default  of  which  the  contract  was  to  become 
void  as  to  both  parties. 

The  trial  court  found,  upon  sufficient  evidence,  that  no  part  of  the 
50  acres  of  land  referred  to  in  the  last  contract  had  ever  been  sold, 
and  that  therefore  the  basis  for  the  payment  of  the  $1,000  had  never 
been  created. 

No  work  was  ever,  in  fact,  done  by  either  Fritter  or  appellant  towards 
boring  or  mining  for  oil,  gas,  coal  or  other  minerals  under  any  of  the 
contracta. 

The  one  dollar  in  cash,  recited  to  have  been  paid  to  appellees,  as  a 
consideration  for  each  of  the  two  leases  of  January  28,  1901,  and  the 
lease  of  July  20,  1901,  was  in  fact  so  paid  as  recited. 

This  suit  was  brought  to  recover  the  tract  of  2.82  acres  of  land  and 
the  $1,000  referred  to  in  the  contract  of  March  24,  1902. 

The  trial  court  denied  the  right  of  recovery  by  appellant  on  the  ground 
that  the  contracts  of  lease  were  unilateral  contracts  and  without  con- 
sideration, and  therefore  not  binding- upon  appellees  and  that  the  re- 
lease and  cancellation  thereof  furnished  no  consideration  for  the  con- 
tract of  March  24,  1902,  for  the  conveyance  of  the  land,  and  the  pay- 
ment of  the  money  which  is  the  basis  of  this  suit.  The  court  further 
concluded  that  as  to  the  $1,000  the  condition  upon  which  it  was  to  be 
paid  had  not  been  complied  with,  in  the  sale  of  the  50  acres  of  land. 

It  is  necessary  to  determine  the  nature  of  the  first  contracts  between 
appellees  and  W.  N.  Fritter  of  January  28,  1901,  which  forms  the  basis 
of  the  subsequent  agreements.  The  release  of  the  25  acres  of  the  145 
acre  tract  embraced  in  that  lease  was  one  of  the  considerations  for  the 
execution  of  the  contract  of  July  20,  1901.  If  therefore  that  lease  was 
a  valid  lease  and  supported  by  a  suflBcient  consideration  the  release  of 
the  25  acres  therefrom  furnished  a  suflBcient  consideration  for  the  con- 
tract, which  was  in  fact  an  option,  of  July  20.  Again  if  this  last  con- 
tract was  supported  by  a  suflBcient  consideration  the  cancellation  thereof 
fnmished  a  suflBcient  consideration  for  appellees^  contract  to  convey  the 
2.88  acres  and  to  pay  the  $1,000  sued  for. 

On  the  other  hand,  and  for  like  reasons,  if  the  first  two  leases  of 
January  28,  1901,  were,  as  found  by  the  trial  court,  unilateral  contracts 
and  not  enforceable  for  want  of  consideration,  then  not  only  those  con- 
tracts, but  both  of  those  subsequent  thereto,  resting  upon  the  first  two, 
were  without  consideration  and  appellant  is  not  entitled  to  recover. 

The  consideration  of  $1.00  recited  as  paid,  and  in  fact  paid,  was  merely 
nominal,  and  if  the  contracts  were  not  supported  by  any  other  considera- 
tion we  would  have  no  hesitation  in  agreeing  with  the  trial  court.  (Guf- 
fey  Petroleum  Companv  v.  Oliver,  79  S.  W.  Rep.,  891 ;  Federal  Oil  Co. 
T.  Western  Oil  Co.,  112  Fed.  Bep.,  376.)  This  was  the  case  with  other 
CQQtracts,  oil  leases,  or  options  to  mine  for  and  take  oil,  gas  and  other 


234  Texas  Civil  Appkals  Reports^  Vol.  43.  [May, 

minerals,  which  have  been  before  the  courts  of  this  State  and  which 
have  been  held  to  be  void  or  unenforceable  for  want  of  mutuality  or 
for  lack  of  valuable  consideration  to  support  the  same. 

We  have  carefully  examined  all  of  the  cases  cited  by  appellees  in  their 
brief,  in  support  of  the  trial  court's  conclusion  of  law  that  the  leases  of 
January  28,  1901,  were  unilateral  and  placed  no  obligation  on  plaintiff, 
and  were  therefore  without  consideration  and  nonenforceable,  and  find 
that  the  contracts  therein  discussed  were  all  different  from  the  first  lease 
contracts  in  this  case,  in  the  essential  particular  that  the  latter  do  impose 
upon  the  lessee  an  unconditional  obligation  to  sink  one  or  more  wells 
on  the  leased  lands  within  eighteen  months  and  to  commence  work  on 
the  first  well  within  six  months  from  the  date  of  the  contract.  No 
option  is  given  the  lessee  to  do  this  work  or  not,  or  to  let  the  lease  lapse, 
on  account  of  his  failure  if  he  so  elects.  In  case  of  failure  of  the  lessee 
to  commence  work  on  the  first  well  within  six  montts  the  option  is  given 
the  lessors  to  cancel  the  lease,  but  unless  the  lessors  choose  to  exercise 
this  right  of  forfeiture  or  cancellation  the  lessee  can  be  held,  at  all  events, 
to  a  compliance  with  his  obligation  to  do  the  work  specified  in  the  con- 
tract and  expressly  agreed  to  be  performed  by  him.  It  is  true  that  if 
the  lessors  elect  to  cancel  the  lease  for  default  on  the  part  of  the  lessees 
the  lessees  may  prevent  such  cancellation  and  continue  the  lease  in  force 
for  another  year  by  paying  to  the  lessors  ten  cents  per  acre  per  annum 
as  rental,  but  that  in  no  way  affects  the  right  of  the  lessors  to  demand 
at  all  events,  a  compliance  on  the  part  of  the  lessee  with  his  express  obli- 
gations under  the  contract  to  do  the  work  specified. 

This  right  in  the  lessee  to  continue  the  lease  for  one  year  on  paj^- 
ment  of  the  annual  rental  provided,  only  becomes  effective  in  the 
event  the  lessors  elect  to  exercise  their  option  to  cancel  for  failure  to  do 
the  work  specified  in  the  contract.  The  result  of  such  failure  is  not  to 
put  an  end  to  the  contract  unless  the  lessors  elect  to  have  it  so. 

In  the  case  of  Hodge  v.  Brice  (74  S.  W.  Eep.,  590)  the  lease  or  op- 
tion under  discussion  provided  that  if  the  lessee  *'fails  to  commence  a 
well  upon  said  premises  within  six  months  or  unless  he  shall  thereafter 
pay  to  the  first  party  (the  lessors)  four  dollars  per  month  from  month 
to  month  until  the  well  is  commenced  this  lease  shall  be  null  and  void/' 
It  was  optional  with  the  lessee  to  either  commence  the  well  or  to  pay  the 
four  dollars  per  month,  or  to  do  neither,  in  which  case  the  lease  became 
null  and  void.  The  lease  or  option  as  declared  by  this  court  was  held  to 
be  void,  citing  Emery  v.  League,  31  Texas  Civ.  App.,  474.  In  the  cited 
case  which  was  decided  by  this  court,  the  lease  or  option  was  of  an  un- 
divided interest  of  14  acres  of  land  and  the  lessee  undertook  and  obli- 
gated himself  to  have  the  land  partitioned  and  to  begin  operations  in 
good  faith  within  six  months  after  the  final  division  of  the  land  and  to 
have  six  months  thereafter  within  which  to  prospect  the  land  and  com- 
plete a  well.  It  was  held  that  the  contract  bound  the  lessee  to  have  the 
land  partitioned  within  a  reasonable  time,  as  otherwise  there  would  be 
no  time  limit  to  the  option  granted  him  to  prospect  and  develop  the  land, 
in  which  case  the  contract  would  be  void  for  want  of  mutuality.  The 
court  says:  "The  primary  i)urpo8e  of  the  contract  being  the  develop- 
ment of  the  land,  if  the  les.cpc  was  not  hound  to  proceed  with  ^^noh  de- 
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velopment  the  lessor  would  not  be  bound  to  proceed  with  his  part  of  the 
contract  No  development  could  be  made  until  the  land  was  parti- 
tioned." The  lessee  not  having  complied  with  his  contract  to  proceed  to 
have  the  land  partitioned  within  a  reasonable  time^  it  was  held  that  he 
bad  forfeited  his  rights  under  the  contract.  The  inference  to  be  drawn 
from  the  opinion  is  that  the  contract  would  have  been  upheld  if  the  les- 
aee  had  complied  with  his  agreement,  which  furnished  a  sufficient  con- 
sideration for  the  contract.  Applying  the  rule  therein  laid  down  to  the 
facts  of  the  present  case,  it  would  seem  clear  that  the  leases  of  January 
M,  1901,  were  valid  and  the  lessee  entitled  to  all  of  the  benefits  of  the 
grant  unless  and  until  forfeited,  at  the  option  of  the  lessor,  for  failure 
to  begin  operations  within  the  six  months,  and  complete  a  well  on  each 
tract  within  eighteen  months  as  agreed. 

In  the  case  of  Roberts  v.  McPadden  (74  S.  W.  Bep.,  105)  the  lease 
contract  in  question  provided  that  the  lessee  might  terminate  it  at  any 
time,  in  which  case  the  sum  paid  to  the  lessor  should  be  his  full  compen- 
Mtion  for  any  injury  sustained.  No  sum  had  in  fact  been  paid  and  the 
lessee  not  bein?  bound  to  do  or  perform  anything  the  contract  was  held 
to  be  unilateral  and  void. 

To  the  same  effect  was  the  contract  considered  and  pronounced  void 
in  the  case  of  National  Oil  Co.  v.  Teel  (67  S.  W.  Bep.,  545)  the  decision 
of  the  question  resting  upon  the  fact  that  the  contract  did  not  bind 
the  lessee  to  do  anything. 

We  have  not  been  able  to  find  a  case  in  which  it  has  been  held  that 
a  contract  which  binds  the  lessee,  as  the  contracts  of  January  28  in  the 
present  case  do,  unconditionally,  and  not  at  his  own  option,  to  do  speci- 
fied work  under  a  specified  time  upon  the  leased  premises  has  been  held 
to  be  a  unilateral  contract  and  unenforceable  for  want  of  consideration. 
(Springer  v.  National  Gas  Co.,  145  Pa.,  430;  Poster  v.  Elk  Fork  Oil  & 
Gas  Co.,  90  Fed.  Bep.,  178;  Donahue  on  Petroleum  &  Gas,  156,  et  seq.) 

It  is  no  answer  to  what  has  been  said  that  the  lessee  in  the  present 
case  can  not  be  compelled  specifically  to  do  the  work  agreed  to  be  done 
by  him,  and  that  the  remedy  by  way  of  a  suit  for  damages  for  failure 
on  his  part  must  prove  inadequate  if  not  utterly  futile  for  the  reason 
that  there  are  no  means  by  which  his  damages  can  be  measured.  Ap- 
pellees can  not  be  heard  to  complain  of  these  contracts,  deliberately  and 
anderstandingly  entered  into,  on  the  ground  that  the  obligations  which 
they  have  exacted  of  appellant  as  a  consideration  for  their  own  contract 
is  of  such  a  nature  that  it  is  difficult,  if  not  impossible  to  determine  the 
amount  of  their  damages,  in  case  of  a  violation  of  this  agreement  by 
appellant. 

We  conclude  that  the  lease  contracts  Of  January  28,  1901,  were  valid 
contracts  and  were  in  full  force,  binding  the  land  embraced  therein,  on 
July  20,  1901,  when  the  second  contract  was  executed.  The  release 
of  the  25  acres  of  land  out  of  the  tract  of  145  acres  furnished  a  valuable 
consideration  for  the  option  contained  in  this  last  contract,  which  op- 
tion would  have  continued  until  and  unless  forfeited,  by  its  terms,  for 
failure  on  the  part  of  appellant  to  begin  work  in  nine  months  and  finish 
a  well  on  each  of  the  two  tracts  in  fifteen  months  from  the  date  of  the 
contract.    Until  these  conting^cies  occurred  the  land  was  bound  by  the 
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option  contained  in  this  contract.  This  contract  imposed  no  express 
obligation  on  appellant  to  do  any  work,  as  a  consideration  of  the  option, 
but  the  release  of  the  25  acres  from  the  former  leases  was  sufficient 
consideration  to  support  it 

A  release  of  both  tracts  of  land  from  this  option  was  a  sufficient  con- 
sideration for  the  contract  to  convey  the  2.82  acres  of  land  and  the  pay- 
ment of  the  $1,000  sued  for  herein. 

This  conclusion  finds  further  support,  if  need  be,  in  the  principle  that 
agreements  made  in  good  faith  in  compromise  of  doubtful  claims,  are 
to  be  enforced  notwithstanding  the  claim  asserted  on  the  one  side  is 
denied  on  the  other,  and  may  appear  to  be  invalid  or  unenforceable. 
(1  Pars,  on  Contracts,  438.) 

We  think  that  no  importance  is  to  be  attached  to  the  fact  that  appel- 
lant never  took  any  steps  to  bore  for  oil  on  the  land,  or  that  it  had  no 
machinery  for  the  purpose.  It  was  not  necessary  that  it  should  have 
such  machinery  on  hand.  It  is  not  suggested  that  it  could  not,  or  that 
it  would  not,  have  begun  operations  under  the  first  leases  in  time  to 
save  them  from  forfeiture.  Eather  than  wait  the  eight  days  remaining 
to  determine  whether  appellant  could  or  would  do  the  work  required, 
appellees  preferred  to  cancel  the  first  leases,  clearing  the  25  acres,  and 
executing  the  new  contract  as  to  the  balance  of  the  land,  of  July  20. 
Bather  than  wait  the  26  days  required  to  determine  whether  appellant 
could  or  would  do  the  work  required  to  be  done  to  save  the  latter  con- 
tract from  forfeiture,  appellee  F.  H.  Carpenter  preferred  to  take  no 
chances  but  to  give  the  2.82  acres  of  land  and  promise  to  pay  the  $1,000 
in  manner  provided,  in  order  to  get  an  immediate  release  of  all  of  the 
lands  from  appellant's  claim. 

The  judgment  of  the  trial  court  does  not  rest  upon  any  fraudulent 
misrepresentation  on  the  part  of  appellant  inducing  the  execution  of 
any  of  the  agreements  by  appellees.  The  evidence  does  not  authorize 
such  conclusion.  The  court  found  upon  sufficient  evidence  that  no  part 
of  the  50  acres  of  land  had  ever  been  sold,  that  appellee  had  fixed  the 
price  upon  it  as  required  by  the  contract,  but  that  neither  appellant 
nor  its  agent  had  ever  sold  any  part  of  it.  The  $1,000  was  to  be  paid 
out  of  the  proceeds  of  this  50  acres  when  sold.  It  is  not  shown  to  be 
due  and  appellant's  demand  therefor  in  this  suit  can  not  be  sustained. 

The  judgment  of  the  trial  court  is  reversed  as  to  the  2.82  acres  of 
land  described  in  the  contract  of  March  24,  1902,  and  judgment  here 
rendered  in  favor  of  appellant  therefor. 

As  to  the  claim  for  $1,000  the  judgment  is  affirmed  without  prejudice 
to  the  right  of  appellant  to  sue  for  and  recover  the  same  whenever  it 
may  appear  that  it  can  be  legally  demanded  under  the  terms  of  said 
contract. 

Reversed  and  rendered  in  part. 
Affirmed  in  part. 

Writ  of  error  refused. 
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Gulf,  Colobado  &  Santa  Fe  Railway  Company  v.  Ann  Johnson. 

Decided  May  16,  1906. 

1. — Bclcme  of  Bamayei    Prandnlent  KepreientatioBS. 

On  the  question  whether  a  release  of  her  daim  for  damages  was  procured 
bj  fraudulent  representations  made  to  plaintiff  her  testimony  that  no  such 
representations  were  made  or  induced  her  to  sign,  was  not  conclusive  against 
her  where  there  was  other  evidence  of  their  making  and  ^ect,  and  her  im- 
paired reason,  occasioned  by  the  injuries  may  have  warranted  a  belief  by  the 
jury  that  she  did  not  recollect  what  took  place. 

9. — ^Argument— -dhaige. 

An  unwarranted  argument  by  counsel  that  a  contract  relied  on  by  de- 
fendant as  a  release  of  damages  was  void  under  the  statute  of  frauds  should 
call  for  an  instruction  from  the  court  correcting  its  erroneous  effect. 

S.— Fraudulent  Kepreieatatlons — ^Knowledge. 

A  settlement,  though  induced  by  false  representations  by  defendant's  physi- 
cian as  to  the  extent  of  plaintiff's  injuries  is  not  to  be  set  aside  therefor 
unless  the  claim  agent  actmg  for  defendant  in  the  matter  knew  and  availed 
himself  of  such  representations  l^  another  or  acted  in  conspiracy  with  him. 

4. — ^Fraudulent  SepretentaUons — ^Falsity. 

Statements  l^  a  claim  agent  that  settlement  must  be  made  now  or  the 
defendant  would  not  thereafter  take  it  up,  and  better  terms  could  be  had  now 
than  in  the  future  must  bo  shown  to  have  been  false  to  constitute  ground  for 
avoiding  the  contract. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Fnrman. 

J.  W,  Terry  and  4.  H.  Culwell,  for  appellant. — The  settlement  was 
not  induced  by  any  representations  made  to  plaintiff.  Houston  &  T.  C. 
Bv.  V.  Tiemey,  72  Texas,  312;  Texas  &  P.  Rv.  Co.  v.  Moore,  8  Texas 
Civ.  App.,  296;  Atchison,  T.  &  S.  F.  Rv.  Co.  v.  Click,  5  Texas  Civ.  App., 
225 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Caseday,  40  S.  W.  Rep,  199 ;  Texas  & 
P.  Ry.  Co.  V.  Hightower,  12  Texas  Civ.  App.,  44;  Williams  v.  Rand, 
9  Texas  Civ.  App.,  636. 

A  representation  to  amount  to  fraud  must  relate  distinctly  and  directly 
to  the  contract  and  affect  its  very  essence  and  substance.  McAleer  v. 
Horsev,  35  Md.,  439 ;  Coffee  v.  Newsom,  2  Qa.,  442 ;  Colton  v.  Stanford, 
16  Am.  St.  Rep.,  137. 

The  expression  of  an  opinion  as  to  a  matter  wherein  opinions  may 
differ,  does  not  afford  ground  to  set  aside  a  settlement  and  satisfaction 
on  the  ground  that  the  same  was  obtained  by  fraud.  Atchison,  T.  &  S. 
P.  Ry.  Co.  V.  Bennett,  66  Pac.  Rep.,  1018;  Quebe  v.  Gulf,  C.  &  S.  P. 
Bv.  Co.,  10  Texas  Ct.  Rep.,  296 ;  Houston  &  T.  C.  Ry.  Co.  v.  McCarty, 
94  Texas,  301 ;  Alabama  &  V.  Ry.  Co.  v.  TurnbuU,  16  So.  Rep.,  345 ; 
Nelson  y.  Minnesota  Street  Ry.  Co.,  63  K  W.  Rep.,  486;  Doty  v. 
Chicago,  St.  P.  &  K.  C,  62  N.  W.  Rep.,  135 ;  Denver  &  R.  G.  Ry.  Co. 
v.  Suflivan,  41  Pac.  Rep.,  501 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Smith,  68 
S.  W.  Bep.,  543;  Bumham  v.  Bumham,  97  N".  W.  Rep.,  176;  Wrenn  v. 
Tmitt,  116  Ga.,  708. 

Pendleton,  Ferguson  £  Durreit,  for  appellee. 
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FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  against  the 
appellant  to  recover  damages  on  account  of  injuries  resulting  from  the 
derailment  of  one  of  appellant's  passenger  trains  upon  which  the  appel- 
lee was  a  passenger  at  the  time  of  the  accident. 

The  defendant  pleaded  a  general  demurrer,  general  denial  and  specially 
that  appellee,  after  the  injuries,  had  executed  a  release  in  full  settlement ' 
of  the  cause  of  action  sued  upon  for  all  damages  sustained  by  her  on 
account  of  the  accident  in  question;  that  by  the  contract  of  release  the 
appellant  paid  the  appellee  $350,  which  was  received  by  her  as  a  full 
consideration  for  the  settlement. 

The  plaintiff  by  supplemental  petition  attacked  this  release,  first,  on 
the  ground  that  at  the  time  it  was  executed  she  was  non  compos  mentis; 
second,  that  its  execution  was  procured  by  reason  of  the  fraud  and  mis- 
representations made  by  Dr.  Scott,  a  physician  in  the  employ  of  the 
company,  and  Mr.  Lee,  its  claim  agent.  The  supplemental  petition 
charges  that  the  representations  so  made  by  Dr.  Scott  and  Mr.  Dee  were 
to  the  effect  that  the  plaintiff  was  slightly  injured  and  that  she  would 
be  well  in  thirteen  or  fourteen  days,  and  that  in  such  time  she  would 
be  able  to  perform  her  usual  duties ;  that  she  was  not  severely  hurt  and 
that  she  had  not  sustained  any  serious  injuries,  except  slight  bruiaes; 
and  that  Mr.  Lee  represented  and  stated  to  plaintiff  that  if  she  did 
not  settle  her  claim  while  in  Brownwood,  that  she  would  never  receive 
anything  for  her  injuries  at  all,  and  that  she  must  sign  the  release  then 
and  there.  It  is  alleged  that  these  representations  and  statements  were 
not  true;  that  they  were  falsely  made  for  the  purpose  of  inducing  the 
plaintiff  to  execute  the  release,  and  that  she  believed  the  representations 
were  true,  and  that  in  pursuance  of  such  belief  the  release  was  executed. 

The  case  was  submitted  to  a  jury  and  verdict  was  in  favor  of  the 
plaintiff.  The  case  as  presented  here  raises  no  question  as  to  the  fact 
of  the  accident,  and  that  it  was  the  result  of  the  negligence  of  the  rail- 
way company,  and  that  the  plaintiff  was  a  passenger,  and  that  she  sus- 
tained injuries  to  some  extent  as  alleged.  There  were  two  issues  sub- 
mitted to  the  jury  for  their  consideration  in  determining  whether  the 
release  should  be  set  aside:  (1)  Did  the  plaintiff  have  sufficient  mental 
capacity  at  the  time  of  its  execution  to  understand  the  nature  of  the 
contract  and  the  consequence  of  her  act?  (2)  Was  the  execution  of  the 
release  procured  by  reason  of  the  alleged  false  and  fraudulent  represen- 
tations. The  verdict  of  the  jury  is  general,  therefore  we  are  unable  to 
say  upon  what  ground  or  grounds  the  release  was  held  to  be  invalid. 

Appellant's  first,  second,  third,  fourth,  fifth,  sixth  and  seventh  assign- 
ments of  error  attack  the  verdict  on  the  facts,  and,  except  in  one  particu- 
lar which  will  be  noticed  hereafter,  we  are  of  the  opinion  that  the  facts 
were  sufficient  to  support  the  verdict.  Of  Course,  if  the  plaintiff  wad 
non  compos  mentis  at  the  time  of  the  execution  of  the  release,  that  of 
itself  is  sufficient  to  avoid  it;  but  the  issue  of  fraud,  as  raised  by  the 
pleadings,  when  considered  in  connection  with  the  evidence  of  the 
plaintiff,  presents  an  unusual  question.  The  specific  ground  of  fraud 
charged  in  the  petition  is  that  false  representations  were  made  to  the 
plaintiff  as  to  material  facts,  which  she  believed  to  be  true  at  the  time, 
which  had  the  effect  of  so  operating  upon  her  mind  as  to  induce  her  to 
execute  the  contract  of  release.    The  witnesses  for  the  defendant  testify 
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that  at  the  time  the  release  was  executed  the  same  was  explained  to  the 
plaintiff,  and  that  she  knew  what  she  was  doing.  Her  sister  who  was  in 
attendance  upon  her  at  that  time,  substantially  testified  the  same  way. 
She  testified  that  plaintiff  entered  into  the  contract  releasing  the  rail- 
way company  against  her  wishes  and  consent^  and  that  she  tried  to  pre- 
vail upon  the  plaintiff  not  to  execute  the  release ;  that  the  plaintiff  knew 
what  she  was  doing  at  the  time,  but  she  was  persuaded  and  influenced 
in  its  execution  by  the  representations  of  Dr.  Scott.  The  plaintiff  testi- 
fied in  the  case  and  she  states  that  the  signature  shown  her  appended  to 
the  release  is  her  signature,  but  that  neither  Dr.  Scott  nor  the  agent  Lee 
nrnde  any  represenhitions  to  her  that  induced  her  to  execute  the  same, 
and  that  she  has  no  knowledge  whatever  of  that  transaction. 

Based  upon  her  evidence  the  appellant  raises  the  contention  that  the 
evidence  as  to  the  issue  of  fraud  was  not  sufficient  to  justify  a  submission 
of  that  question  to  the  jury,  as  the  plaintiff  has  admitted  that  no  repre- 
sentations were  made  to  her  that  induced  her  to  sign  the  release;  that 
it  necessarily  follows  that  she  could  not  have  acted  upon  the  representa- 
tions, and  that  the  same  could  not  have  operated  to  produce  any  influence 
upon  her  mind  that  led  her  to  the  execution  of  that  instrument.  There 
is  no  question  in  the  evidence  but  that  she  executed  the  release,  and 
there  is  abundant  evidence  tending  to  show  that  the  representations 
were  made  that  induced  her  to  execute  the  same.  Her  testimony  upon 
this  subject  does  not  necessarily  have  the  effect  of  establishing  the  propo- 
sition that  the  representations  were  not  made,  and  that  she  was  not 
influenced  thereby.  Her  mental  condition  at  that  particular  time  might 
have  been  such  that  the  representations  and  statements  might  have  made 
an  impression  upon  her  mind  about  which  she  had  ceased  to  recollect  at 
the  time  that  she  testified.  Further,  there  is  no  pretense  that  she  was 
actually  insane,  but  her  mental  status  was  merely  impaired  or  weakened 
by  reason  of  her  injuries  and  the  consequent  suffering  that  she  was  un- 
dergoing; and  it  was  a  question  for  the  jury  to  say  whether  she  had  mind 
Bufifcient  upon  which  an  impression  could  be  produced  by  the  conduct 
and  statements  of  those  in  attendance  upon  her  at  that  particular  time. 
The  patient  when  recovered  may  not  have  a  distinct  or  possibly  any 
recollection  of  what  has  occurred  during  the  period  of  her  prostration; 
but  still  it  is  a  fact,  well  known,  that  during  that  time  she  may  be 
influenced  by  those  in  whom  she  has  confidence,  or  by  those  who  are 
undertaking  to  exert  some  control  over  her  weakened  intellect.  There- 
fore, notwithstanding  the  evidence  of  the  plaintiff,  we  are  not  prepared 
to  say  that  the  issue  should  not  have  been  submitted  to  the  jury. 

All  those  assignments  relating  to  the  question  of  evidence  are  over- 
ruled, and  also  those  that  complain  of  the  charge  of  the  court  and  the 
refusal  to  give  charges,  except  as  hereinafter  noticed. 

The  questions  presented  in  the  twenty-fifth  and  twenty-sixth  assign- 
ments of  error  will  possibly  not  arise  upon  another  trial ;  but,  however, 
we  desire  to  say  that  if  upon  another  trial  any  contention  should  be  urged 
by  the  appellee  that  the  statute  of  frauds  applies  to  the  contract  of  set- 
tlement as  written,  or  the  parol  agreement  with  reference  to  hospital 
treatment,  the  appellant  would  be  entitled  to  some  character  of  instruc- 
ti(Hi  or  ruling  protecting  it  against  any  such  contention. 

The  bill  of  exception,  as  set  out  under  the  twenty-sixth  assignment  of 
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error,  undertakes  to  show  that  the  jury  was  influenced  by  the  remarks  of 
one  of  the  appellee's  counsel  to  the  effect  that  the  release  was  void  under 
the  statute  of  frauds,  for  the  reason  that  a  part  of  it  was  reduced  to 
writing  and  a  portion  of  it  was  verbal.  Statements  of  this  character 
when  made  by  counsel  are  often  indulged  in  at  the  expense  of  having 
a  verdict  and  judgment  in  their  favor  reversed  in  this  court;  but  we  will 
no  longer  dwell  upon  this  subject,  as  the  case  will  be  reversed  on  other 
grounds,  and  it  is  not  likely  that  the  argument  will  be  repeated. 

The  remark  made  by  plaintiff  to  the  jury,  as  set  out  in  the  bill  of  ex- 
ceptions presented  under  the  fourteenth  and  twenty-seventh  assignments 
of  error  will  doubtless  not  be  repeated  on  another  trial.  It  is  in  the 
nature  of  a  personal  appeal,  not  altogether  based  upon  the  evidence. 

The  appellant's  eighth  assignment  of  error  complains  of  the  following 
charge  of  the  court :  "Or,  if  you  should  find  that  plaintiff,  Miss  Ann 
Johnson,  had  mental  capacity  to  know  and  understand  the  nature  and 
effect  of  the  signing  of  said  release  at  the  time  she  signed  same,  if  she 
did  sign  it,  but  that  she  was  caused  or  induced  to  sign  the  said  release 
by  the  representations  as  alleged  to  have  been  made  by  Dr.  A.  C.  Scott 
and  T.  J.  Lee,  or  either  of  them,  acting  for  or  in  behalf  of  the  defendant, 
concerning  her  physical  condition  at  the  time  of  signing  the  said  release, 
or  concerning  the  time  she  would  probably  be  disabled  on  account  of  the 
injuries  she  had  sustained,  or  concerning  the  probability  of  her  obtain- 
ing a  better  settlement  of  her  claim  while  at  Brownwood  than  after  her 
return  to  her  home;  and  if  you  further  find  that  said  representations 
were  untrue,  and  that  said  A.  C.  Scott  and  Tom  J.  Lee  knew  or  ought 
to  have  known  that  same  were  untrue  at  the  time  the  same  were  made; 
and  that  the  same  were  made  for  the  purpose  of  inducing  Miss  Ann 
Johnson  to  act  on  them  and  for  the  purpose  of  deceiving  and  overreach- 
ing plaintiff;  and  if  you  further  find  that  Miss  Ann  Johnson  was  deceived 
thereby  and  believed  the  same  to  be  true,  and  relying  thereon  she  signed 
said  release,  and  was  thereby  induced  to  make  a  settlement  for  her  said 
injuries  for  less  than  what  she  was  in  justice  and  equity  entitled  to 
receive,  then  if  you  so  find  you  are  charged  that  a  release  signed  under 
such  circumstances  would  not  bind  plaintiff,  and  would  be  no  defense  to 
this  suit,  notwithstanding  the  execution  of  said  release,  would  be  entitled 
to  recover  any  damages  the  evidence  may  show  that  she  had  sustained 
as  the  direct  and  proximate  result  of  any  injuries  caused  by  the  derail- 
ment of  said  car.*' 

This  charge  presents  reversible  error.    There  is  evidence  tending  to 
show  that  Dr.  Scott  made  representations  concerning  the  physical  con- 
dition of  the  plaintiff;  and  while  there  is  a  conflict  in  the  evidence  as  to 
what  were  these  representations,  the  lury  had  the  right  under  the  evidence 
to  conclude  that  they  were  material,  that  they  were  not  true,  and  that 
they  were  made  for  the  purpose  of  inducing  the  plaintiff  to  execute  the 
contract,  and  that  they  influenced  her  in  so  doing.    The  petition  does 
not  charge  any  conspiracy  between  Scott  and  Lee.    And  whether  or  not 
Lee  knew  that  the  representations  made  by  Scott  were  not  true,  ancl 
whether  or  not  he  took  advantage  of  those  representations  in  order  to 
procure  the  execution  of  the  release  are  mere  matters  of  conjecture;  hut 
if  the  evidence  was  such  as  to  justify  the  conclusion  that  he  knew  that 
they  were  made  for  the  purpose  of  influencing  Miss  Johnson  to  execute 
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the  contract,  and  that  they  were  not  true,  it  is  clear  that  he  did  not  make 
them  but  they  were  made  by  Dr.  Scott.  The  charge  as  framed  not  only 
presents  the  question  as  to  whether  Scott  made  the  representations  but 
as  to  whether  they  were  made  by  Lee.  They  were  not  made  by  Lee,  and 
the  only  way  in  which  he  could  be  held  to  be  connected  therewith  would 
be  upon  the  ground  that  there  was  a  conspiracy  between  him  and  Scott^ 
or  that  they  were  adopted  by  him,  although  made  by  Scott  and  used  for 
the  purpose  of  procuring  a  favorable  advantage  over  the  plaintiff.  The 
only  representations  that  were  made  by  Lee  were  substantially  to  the 
effect  that  if  plaintiff  desired  to  settle  the  matter,  she  had  better  do  so 
while  at  Brownwood,  and  that  she  could  make  a  better  settlement  there ; 
and  there  was  some  evidence  to  the  effect  tending  to  show  that  she  would 
be  given  no  other  opportunity  for  settlement.  Now  it  is  a  difficult  mat- 
ter to  characterize  this  as  a  material  representation;  but  possibly  the 
jury  might,  in  view  of  everything  that  transpired  there  as  a  part  of  the 
res  gestae  concerning  the  matter  of  settlement,  have  considered  that  the 
statement  of  Lee  might  have  been  given  some  weight  by  the  plaintiff 
in  leading  her  to  execute  the  release.  But,  assuming  this  to  be  true, 
there  is  no  evidence  in  the  record  that  justifies  the  conclusion  that  this 
statement,  if  made  by  Lee,  was  false.  It  was  a  mere  statement  of 
Lee  to  the  effect  that  the  agreement  must  be  executed  at  Brownwood, 
and  that  she  could  get  better  terms  there  than  elsewhere.  The  jury 
might  have  considered  it  a  part  of  the  scheme  to  induce  a  settlement, 
but  that  is  not  enough ;  it  must  be  shown  that  it  was  a  misrepresentation 
or  misstatement  of  the  facts.  So  far  as  the  evidence  shows,  if  Lee  made 
the  statement,  he  may  have  intended  everything  stated.  There  must 
be  more  than  a  suspicion  of  falsity.  It  must  be  established  directly  or 
circumstantially,  and  if  inferentially,  the  facts  must  be  of  a  nature  that 
would  justify  the  inference.  We  repeat  that  the  evidence  is  not  suffi- 
cient to  justify  the  conclusion  that  this  statement  was  not  true. 

Without  repeating  what  we  understand  to  be  the  rules  of  law  relating 
to  attacks  on  the  ground  of  fraud  on  instruments  of  the  character  of  that 
in  question,  we  refer  to  the  cases  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Huyett, 
15  Texas  Ct.  Bep.,  503;  International  &  G.  K  R.  R.  Co.  v.  Shuford, 
10  Texaa  Ct.  Rep.,  613,  and  Houston  &  T.  C.  R.  R.  Co.  v.  Brown,  5 
Texas  Ct.  Sep.,  127. 

Having  reversed  the  case  for  the  reason  just  stated,  we  call  attention 
to  the  instruction  set  out  under  the  thirty-fifth  assignment  of  error.  The 
charge  there  requested  is,  to  some  extent,  covered  by  the  main  charge  of 
the  court;  but  it  would  not  be  error  for  the  court  to  give  the  instruction 
as  framed. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


J.  H.  Gage  et  al.  v.  C.  T.  Hunter. 

Decided  May  16,  1906. 
Id— Bond— Jmdgmeat. 

Where  the  owner  of  cattle,  Dending  a  suit  for  forecloeure  of  a  lien  upon 
for  paatorage,  took  posseesion  and  sold  and  removed  them,  giving  bond 
VoL  XLIIL  Civil— 16. 
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to  answer  for  any  judgment  on  the  lien  foreclosure,  on  recovery  of  such  judg- 
ment it  was  oroper  to  render  judgment  also  against  him  and  his  sureties  on 
the  bond  for  the  amount  so  recovered,  in  favor  of  the  assignees  of  the  pasturage 
claim  and  lien,  though  he  also  recovered  judgment  against  the  assignor  for 
damages  for  shortage  in  sale  of  the  cattle  to  him  by  such  assignor,  who  liad 
continued  to  pasture  them  after  the  sale. 

2. — Same— Assignment  of  Claim— Offset. 

The  claim  of  the  purchaser  of  cattle  against  the  seller,  for  damages  by 
reason  of  shortage  in  the  number  sold,  was  hot  incident  to  or  connected  with 
that  of  the  seller  for  their  subsequent  pasturage  for  the  vendee,  and  could  not 
be  offset  against  a  suit  against  him  by  the  assignees  of  the  claim  and  lien  for 
pasturage. 

8. — ^EvideBoe— Harmless  Error. 

In  a  trial  before  the  court,  the  erroneous  admissions  of  evidence  is  harm- 
less error  where  there  was  other  and  unobjectionable  evidence  to  prove  the  same 
facts  sufficient  to  support  the  judgment. 

4.— CoBtraot— Partiei. 

The  purchaser  of  property  is  not  relieved  from  his  obligations  to  the 
seller  by  the  failure  of  a  previous  mortgagee  to  comply  with  contracts  with  the 
seller  by  which  his  mortgage  was  released,  to  which  contracts  the  purchaser 
was  not  a  party. 

6. — Sale— 'SvideBoe. 

Evidence  considered  and  held  to  sustain  a  finding  that  a  sale  of  cattle  was 
intended  to  transfer  the  title  to  the  purchaser,  and  not  merely  an  arrangement 
for  the  seller  to  continue  as  owner  carrying  them  and  the  mortgages  upon  them 
in  the  name  of  nominal  purchaser. 

Appeal  from  the  District  Court  of  Palls  County.  Tried  below  before 
Hon.  Sam.  B.  Scott. 

Two  Buits^  afterwards  consolidated,  were  brought  by  Hunter  against 
Qage  for  pasturage  of  cattle  and  foreclosure  of  a  lien  on  them  therefor. 
Oage  and  his  sureties  gave  bond  to  answer  for  the  claim  and  lien  and 
sold  or  removed  the  cattle.  Hunter  transferred  his  cause  of  action  to 
Drought  &  Co.  and  Harlan,  and  they  intervened  as  owners  of  the  claim. 
Hunter  had  owned  the  cattle  and  they  were  mortgaged  to  secure  notes 
given  by  him  to  a  commission  company.  Hunter  transferred  them  to 
Qage  and  the  latter  gave  his  own  notes  and  a  mortgage  to  the  company 
and  took  up  Hunters.  Gage  claimed  that  this  transaction  was  merely 
to  secure  an  extension  of  the  indebtedness  of  Hunter,  who  remained  the 
actual  owner  and  was  pasturing  them  for  himself.  Hunter  and  the  inter- 
veners claimed  that  the  ownership  passed  to  Gage  by  the  transfer  and 
that  he  became  liable  for  their  pasturage  thereafter.  Gage  claimed  dam- 
ages against  Hunter  for  shortage  in  the  number  of  cattle  sold  and  sought 
to  offset  them  against  the  claim  of  the  interveners  for  the  pasturage. 

Rice  &  Bartleit,  for  appellants. — No  agreement  between  said  Hunter 
and  Strayhorn-Hutton-Evans  Commission  Company  without  the  con- 
currence of  said  Qage  could  aflfect  his  rights  or  the  security  held  by  him. 
No  such  judgment  was  rendered  against  defendant  and  his  sureties  as 
conditioned  and  contemplated  by  the  terms  of  their  bond. 

The  assignee  of  a  judgment  or  cause  of  action  takes  its  subject  to  all 
the  equities  subsisting  between  the  original  parties,  including  the  right 
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of  the  debtor  to  offset  against  the  claim  of  plaintiff,  a  claim  arising  out 
of  the  same  transaction  as  the  one  in  which  judgment  was  rendered, 
whether  the  assignee  had  notice  of  the  same  or  not.  Dutton  v.  Mason, 
21  Texas  Civ.  App.,  393 ;  2  Black  on  Judgments,  sec.  963 ;  2  Freeman  on 
Judgments,  sec.  420;  Ellis  v.  Kerr,  11  Texas  Civ.  App.,  348;  ;^leming 
V.  Stansell,  13  Texas  Civ.  App.,  560;  Matthews  v.  Boydstun,  31  S.  W. 
Hep.,  817;  Wright  v.  Treadwell,  14  Texas,  256;  Chilstrom  v.  Eppinger, 
78  Am.  St.  Sep.  (note),  62;  Pitzhugh  v.  McKinney,  43  Fed.  Rep.,  461; 
Simpkins  Equity  (set  off),  515,  516;  Castro  v.  Gentilev,  11  Texas,  28; 
North  Chicago  Boiling  Mill  Co.  v.  St.  Louis  Ore  Co.,  152  U.  S.,  615; 
XTnited  States  Trust  Co.  v.  Western  C.  Co.,  81  Fed.  Rep.,  468,  90  Fed. 
Sep.,  460. 

The  effect  of  the  judgment  is  to  leave  defendant  liable  on  the  notes 
executed  as  a  matter  of  accommodation  to  Hunter  and  held  by  third  par- 
ties, and  at  the  same  time  impairing  the  security  afforded  him  by  the 
mortgage  on  plaintiff's  cattle. 

Nat  Lewellyn  and  Z.  L  Harlan,  for  appellee. — ^AU  conflicts  in  evi- 
dence, if  any,  are  resolved  in  favor  of  the  correctness  of  the  courf s  de- 
cimon.  Tabet  v.  Powell,  88  S.  W.  Rep.,  273;  Scott  v.  Woodard,  88  S. 
W.  Rep.,  407;  Lauchheimer  v.  Coop,  86  S.  W.  Rep.,  61;  Mora  v. 
Thomas,  86  S.  W.  Rep.,  632;  Qammell  Book  Co.  v.  Jones,  78  S.  W. 
Sep.,  21. 

.  Otiier  evidence  amply  sustains  the  judgment  and  it  is  not  shown  that 
the  evidence  complained  of  was  considered  by  the  court  in  making  up 
his  judgment.  LaPice  v.  Caddenhead,  24  Texas  Civ.  App.,  365 ;  Smith 
V.  Bunch,  73  S.  W.  Rep.,  659;  Qreenway  v.  DeYoung,  79  S.  W.  Rep., 
605;  First  Natl.  Bank  of  Greenville  v.  Greenville  Oil  Co.,  24  Texas  Civ. 
App.,  649. 

Gage,  as  vendee,  is  estopped  to  question  the  consummation  of  the  con- 
tract between  Hunter  and  the  commission  company.  Clegg  v.  Gee,  2 
Texas  App.  C.  C,  487,  488;  Martin  v.  Rotan  Groc.  Co.,  66  S.  W.  Rep., 
812;  Moore  v.  Steele,  67  Texas,  440. 

EIDSON,  AssooiATB  JusnoB. — ^This  case  was  tried  by  the  court  below 
without  a  jury,  and  while  there  is  a  conflict  in  the  testimony  on  the 
issue  as  to  whether  the.  cattle  were  sold  to  appellant  and  became  his 
property  or  were  simply  bill-of-saled  to  him  for  Hunter^s  benefit  and 
in  order  that  his  indebtedness  to  the  Strayhom-Hutton-Evans  Commis- 
rion  Company  might  be  extended,  we  are  of  opinion  that  the  record  shows 
suflSdent  evidence  to  support  the  finding  and  judgment  of  the  court 
that  said  cattle  were  sold  to  appellant  and  became  his  property. 

Appellant's  bond  provided  as  follows :  *T[t  is  further  expressly  agreed 
and  understood  that  in  the  event  that  plaintiff  recovers  judgment  in 
either  or  both  of  said  cases  against  the  defendant  Gage,  with  a  foreclos- 
TWB  of  such  pasturage  lien  for  the  pasturage  of  the  cattle  now  in  said 
pasture,  then  for  so  much  of  said  judgment  or  judgments  as  shall  be 
decreed  to  be  such  lien  on  said  cattle  now  in  said  pasture,  a  judgment 
may  be  rendered  on  this  bond  against  the  said  J.  H.  Gage  as  principal, 
and  the  other  subscribers  hereto  as  sureties  therein;  it  being  intended 
that  this  bond  shall  take  the  place  of  the  cattle  now  in  said  pasture  and 
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stand  in  lieu  thereof  as  security  for  the  pasturage  on  the  cattle  now  in 
said  pasture,  and  for  their  respective  pastures  only.*'  And  tiie  court 
found  in  favor  of  the  interveners  for  the  amount  of  the  pasturage  of  the 
cattle  in  the  sum  of  $929.50,  and  that  said  amount  was  a  lien  upon  the 
cattle  described  in  the  two  petitions,  and  that  the  said  bond  was  executed 
in  order  to  obtain  the  possession  of  and  permission  to  remove  the  cattle 
upon  which  the  lien  was  decreed.  This  authorized  the  judgment  against 
the  sureties  on  appellant's  bond. 

Appellant's  claim  for  shortage  in  the  cattle  sold  him,  and  for  which 
he  obtained  judgment  in  the  sum  of  $1,538.24  against  Hunter  did  not 
arise  out  of  and  was  not  incident  to  or  connected  with  the  plaintifPs 
cause  of  action  upon  which  this  suit  is  based.  The  shortage  in  the 
number  of  cattle  did  not  arise  out  of  and  was  not  in  any  manner  incident 
to  or  connected  with  the  pasturage  of  the  cattle  or  appellant's  implied 
obligation  to  pay  the  reasonable  value  of  the  pasturage.  (Rev.  Stat.,  art 
755 ;  Carothers  v.  Thorp,  21  Texas,  362 ;  Eger}^  v.  Power,  5  Texas,  501 ; 
Cannon  .V.  Hemphill,  7  Texas,  184;  Button  v.  Mason,  21  Texas  Civ. 
App.,  393.)  And  the  court  having  found  that  the  plaintiff  C.  T. 
Hunter,  by  written  transfers  and  assignments  filed  since  the  institution 
of  the  suits,  had  assigned  and  transferred  his  entire  cause  of  action  in 
each  of  the  suits  to  the  interveners,  and  that  the  same  was  made  for 
value  and  prior  to  the  filing  of  the  answer  and  plea  of  reconvention  by 
appellant  Qage,  and  there  being  evidence  to  support  such  findings,  the 
said  claim  of  appellant  could  not  legally  be  oil-set  against  the  claim  of 
interveners. 

If  the  letters  referred  to  in  appellant's  fourth  assignment  of  error 
were  improperly  admitted  in  evidence,  the  case  being  tried  before  the 
court,  and  there  being  sufficient  evidence  independent  of  that  afforded  by 
the  letters  to  support  the  judgment,  and  the  plaintiff  Hunter  having, 
in  effect,  testified  to  the  matters  that  these  letters  tend  to  prove,  their 
admission  was  harmless. 

The  fact  that  the  contract  or  agreement  between  Hunter  and  the 
Strayhom-Hutton-Evans  Commission  Company  was  not  completed  or 
carried  out  as  to  that  part  thereof  which  required  the  latter  to  surrender 
to  the  former  his  notes,  and  the  former  to  convey  to  the  latter  the  land 
upon  which  they  had  a  second  mortgage,  does  not  affect  the  validity  of 
that  part  of  the  contract  which  was  fully  consummated,  and  the  benefits 
of  which  were  availed  of  by  the  said  Strayhom-Hutton-Evans  Commis- 
sion Company ;  and  the  fact  that  appellant  was  not  a  party  to  such  con* 
tract  would  not  in  any  manner  affect  the  sale  made  to  him  of  the  cattle. 

In  our  opinion  there  was  suflScient  testimony  to  support  the  finding 
and  judgment  of  the  court  as  to  the  amount  of  pasturage  for  which 
judgment  was  rendered. 

As  before  statod.  we  are  of  opinion  that  the  testimony  was  suflBcient 
to  support  the  findin<T  of  the  court  that  the  cattle,  for  the  pasturage  of 
which  this  suit  was  brought,  were  the  property  of  appellant  Gage;  and 
therefore  overrule  his  seventh  assignment  of  error. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  aflBrmed. 

Afflrmed. 
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B.  J.  Benefield  v.  Maeion  County  et  al. 

Decided  May  16,  1906. 

Omuity  Treasurer — Commlstioni. 

B.  being  county  treasurer,  the  county  endeavored  to  issue  bonds  to  pay  oft 
a  judgment,  against  it,  but  on  account  of  such  judgment  the  approval  and 
registry  of  the  bonds  was  refused  by  the  State  officers.  The  county  then  pro- 
ofed a  bank  to  buy  and  cancel  the  judgment.  B.  was  succeeded  in  the  office 
by  £.,  after  which  the  bonds  were  issued  and  sold  and  the  bank  paid  out  of  thf\ 
proceeds.  Held  (I),  that  the  facts  supported  a  finding  that  the  transaction 
constituted  a  purchase  of  the  judgment  by  the  bank,  and  not  a  loan  by  it  to 
the  county,  and  that  B.  was  not  entitled  to  commission  on  the  sum  paid,  as 
on  money  received  and  paid  out  by  him  as  treasurer.  (2)  The  county  not 
appealing  from  so  much  of  the  judgment  as  allowed  a  recovery  of  the  commis- 
sions by  E.,  B.,  as  appellant  could  not  complain  of  the  judgment  on  the  ground 
that  K's  claim  had  not  been  first  presented  to  the  Commissioners'  Court. 

Appeal  from  the  District  Court  of  Marion  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

J.  H,  Benefield  and  W.  T.  Armisiead.  for  appellant. — Appellant  was 
entitled  to  commissions  as  treasurer  on  the  amount  paid  to  secure  can- 
cellation of  the  judgment.  Presidio  County  v.  Walker,  5  Texas  Ct. 
Rep.,  502. 

The  judgment  of  Erambert  against  the  county  was  erroneous  because 
his  claim  had  not  been  submitted  to  the  Commissioners^  Court.  Rev. 
Stats.,  art.  790;  Leach  v.  Wilson  County,  62  Texas,  331;  Norwood  v. 
Gonzales  County,  79  Texas,  222. 

B.  R.  Taylor,  for  appellees. — ^The  county  treasurer  is  only  entitled  to 
commissions  on  money  received  and  paid  out  by  him.  Rev.  Stats.,  art. 
2467;  Wharton  County  v.  Ahlday,  84  Texas,  12;  Baylor  County  v. 
Taylor,  3  Texaa  Civ.  App.,  623. 

KEY,  Associate  Justice. — B.  J.  Benefield  was  county  treasures  of 
Marion  County  from  1898  until  December  5,  1904,  when  he  was  suc- 
ceeded by  W.  H.  Erambert,  Sr.,  who  now  holds  the  office.  Tn  June,  1904, 
Gustavus  Remak,  Jr.,  was  the  owner  of  a  valid  judgment  against  Marion 
County  for  $26,000.  The  county  made  a  contract  with  Remak  by  which 
he  agreed  to  accept  $13,315  in  satisfaction  of  his  judgment.  In  order  to 
raise  funds  with  which  to  pay  that  and  other  debts,  the  County  Com- 
missioners' Court  undertook  to  issue  and  sell  bonds  to  the  extent  of 
$26,000.  In  order  to  accomplish  that  result,  it  was  necessary  to  get  the 
bonds  approved  by  the  Attorney  General  of  the  State  and  registered  by 
the  Secretary  of  State.  Such  approval  and  registration  were  refused 
on  account  of  the  Remak  judgment ;  and,  in  order  to  remove  that  ob- 
stacle, a  contract  was  entered  into  with  the  Rogers  National  Bank  by 
which  the  bank  paid  Remak  $13,315,  and  he  transferred  his  judgment 
to  the  bank.  This  occurred  on  June  2,  1904,  and  on  June  30,  1904,  the 
bank  executed  a  receipt  to  the  county  for  $13,315,  and  also  executed  a 
formal  cancellation  of  the  Remak  judgment.  After  this  was  done  the 
bonds  were  approved  by  the  Attorney  General,  registered  by  the  Secretary 
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of  State  and  delivered  by  the  county  to  the  bank;  and  in  April,  1905, 
they  were  sold  by  the  banic  and  the  Commissioners*  Court  for  $20,800. 
The  bank  retained  $13,315  and  paid  the  residue  of  the  $20,800  to  Eram- 
bert,  the  county  treasurer. 

Thereafter  a  dispute  arose  between  Erambert  and  his  predecessor 
Benefield  as  to  which  was  entitled  to  the  commissions  allowed  by  law  to 
the  county  treasurer  for  receiving  and  disbursing  the  $13,315;  and  the 
Commissioners*  Court  refused  to  pay  the  sum  to  either  claimant.  There- 
.upon  Benefield,  the  former  treasurer,  brought  this  suit  against  the 
county  and  Erambert,  the  present  treasurer. 

Erambert  answered  denying  the  plaintiff's  right  to  recover,  and  by  cross 
action  asking  for  judgment  against  the  county  for  $330.37,  the  amount 
of  the  commission  in  controversy. 

There  was  a  non-jury  trial  resulting  in  a  judgment  for  the  defendant 
Erambert  against  the  county  for  the  commissions  in  dispute,  and  the 
plaintiff  Benefield  has  appealed. 

If  the  transaction  between  the  county,  Remak  and  the  bank  consti- 
tuted a  loan  of  $13,315  from  the  bank  to  the  county,  appellant,  who  was 
then  county  treasurer,  is  entitled  to  the  commissions  in  controversy ;  but 
if  the  transaction  was  not  in  fact  a  loan,  and  the  bank  purchased  and 
became  the  absolute  owner  of  the  Bemak  judgment,  and  paid  Bemak 
the  $13,315,  not  as  a  loan  to  the  county,  but  as  a  consideration  for  the 
sale  of  the  judgment,  then  appellee  Erambert  is  entitled  to  the  com- 
missions. If  the  transaction  was  a  loan,  the  $13,315  paid  to  Bemak  on 
June  2, 1904,  was  money  received,  owned  and  paid  out  by  the  county,  and 
the  treasurer  then  in  office  was  entitled  to  the  commissions;  but  if  that 
transaction  was  not  a  loan  and  the  bank  became  the  absolute  owner  by 
purchase  of  the  Bemak  judgment,  then  the  bank  was  merely  substituted 
to  Bemak  as  a  creditor  of  the  county,  and  the  Bemak  judgment  was  not 
in  fact  discharged  until  after  the  bonds  were  «old  in  April,  1905. 

The  trial  judge  filed  no  findings  of  fact,  but  we  presume  he  reached 
the  conclusion  that  the  transaction  referred  to  did  not  constitute  a  loan 
but  a  sale  by  which  the  bank  was  substituted  for  Bemak  as  a  creditor  of 
the  county,  and  there  is  testimony  in  the  record  to  support  that  finding. 
N^either  Bemak  nor  any  one  connected  with  the  bank  gave  testimony, 
and  the  only  evidence  bearing  on  the  subject  referred  to  was  given  by  the 
county  judge ;  and,  while  some  of  it  tends  to  show  that  the  transaction 
between  the  county  and  the  bank  was  intended  as  a  loan,  he  said :  'TTnder 
these  circumstances  I  called  on  the  Bogers  National  Bank  for  help.  It 
agreed  to  buy  the  judgment  from  Bemak  and  pay  him  $13,315  in  cash 
for  it.  Bemak  agreed  to  this,  and  on  June  2, 1904,  Qustavus  Bemak,  Jr., 
sold  and  in  writing  transferred  said  judgment  to  the  Bogers  National 
Bank  and  the  bank  paid  him  in  cash  $13,315  for  the  same.  The  bank 
then  became  the  owner  of  said  judgment  against  the  county.'' 

The  testimony  quoted  supports  the  finding  that  the  transaction  was 
not  a  loan  but  a  purchase  by  the  bank  of  the  judgment. 

This  disposes  of  the  controversy  between  Benefield  and  Erambert. 
The  county  has  not  appealed,  and  if  it  be  true,  as  contended  in  appel- 
lant's brief,  that  Erambert  was  not  entitled  to  judgment  against  the 
county  because  of  his  failure  to  present  his  claim  to  the  Commissioners' 
Court  before  bringing  suit  be  conceded,  still  ho  ground  for  reversal  exists 
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tecanse  the  county  is  not  complaining.    If  Benefield  is  not  entitled  to  re- 
cover, it  is  immaterial  to  him  whetiier  or  not  error  was  committed  as 
between  Erambert  and  the  county. 
No  reversible  error  has  been  shown^  and  the  judgment  is  affirmed. 

Affirmed. 


Texas  &  New  Orleans  Bailway  Company  v.  John  MoCrav^. 

Decided  May  16,  1006. 

1.— Aflsnflied  Bilk — ^Negligence  of  Master. 

A  negligent  act  imputable  to  the  master,  and  which  can  not  be  anticipated 
by  the  servanty  is  never  the  subject  of  assumed  risk. 

1— Tdlow  Serrant  Aat  of  1897  Conitmed. 

The  removing  of  a  handcar  from  the  main  track  of  a  railway  by  the  sec- 
tion gang  in  the  performance  of  their  duties,  and  the  lifting  .and  placing  of 
the  same  back  upon  the  track  is  an  operating  of  the  car  within  the  meaning 
of  the  fellow  servant  act  of  1897,.  and  the  company  is  liable  for  injuries  sus- 
tained by  one  member  of  such  gang  caused  by  tne  negligence  of  other  members. 

S.— Charge — ^Double  Damages. 

A  charge  is  defective,  not  necessarily  because  it  suggests  to  the  Jury  the 
various  subjects  or  elements  of  damages  they  may  consider,  but  where  it  men- 
tions the  subjects  in  such  a  way  and  in  such  a  connection  as  is  calculated  to 
lead  them  to  treat  items  that  enter  into  the  same  subject  as  separate  and 
distinct  elements  of  damage. 

Appeal  from  the  District  Court  of  Jefferson  County,  Tried  below 
before  Hon.  W.  H.  Pope. 

Baler,  Botts,  Parker  &  Garwood  and  Chester  '£  Chester,  for  appellant. 
— ^Where  a  gang  of  men  are  working  together,  and  one  receives  an  injury 
through  the  acts  or  conduct  of  the  others,  the  burden  is  on  him  to  prove 
not  only  that  he  so  received  such  injury,  but  also  that  such  acts  or  con- 
duct constitute  negligence.  Texas  &  N.  0.  R.  B.  Co.  v.  Crowder,  63 
Texas,  506 ;  Texas  &  N.  0.  B.  B.  Co.  v.  Crowder,  76  Texas,  601 ;  Murray 
V.  Gulf,  C.  &  S.  F.  By.  Co.,  73  Texas,  2 ;  St.  Louis,  A.  &  T.  By.  Co.  v. 
Denny,  5  Texas  Civ.  App.,  359 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Kizziah, 
86  Texas,  89. 

In  a  suit  for  damages,  proof  that  those  lifting  a  handcar  with  plain- 
tiff suddenly  ceased  to  support  the  weight,  thereby  increasing  his  burden 
and  injuring  him,  without  any  explanation  as  to  the  cause  thereof,  does 
not  establish  negligence.  Seery  v.  Gulf,  C.  &  S.  F.  By.  Co.,  8  Texas  Ct. 
Bep.,  925;  McCray  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  168; 
Trinity  Co.  Lumber  Co.  v.  Dcnham,  85  Texas,  56;  Broadwav  v.  San 
Antonio  Gas  Co.,  60  S.  W.  Bep.,  270;  Missouri,  K.  &  T.  Bv.  Co.  v. 
Crowder,  55  S.  W.  Bep.,  380;  Patton  v.  Texas  &  P.  By.  Co.,  1*79  TJ.  S., 
658;  Labatfg  Master  &  Servant,  sees.  833-837. 

An  injury  to  a  member  of  a  crew  engaged  in  lifting  a  handcar,  re- 
sulting from  unexplained  failure  of  two  other  members  to  support  their 
portion  of  the  weight,  is  an  ordinarv  risk,  assumed,  for  which  the  master 
i?  not  liable.  Seery  v.  Gulf,  C.  &  S.  P.  By.  Co.,  8  Texas  Ct.  Bep.,  926; 
San  Antonio  Trac.  Co.  v.  DeBodriguez,  8  Texas  Ct.  Bep.,  750. 
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A  vice  principal  can  not  recover  damages  occasioned  liim  by  the  negli- 
gence of  a  servant  while  engaged  with  such  vice  principal  in  the  per- 
formance of  an  act  under  his  immediate  supervision,  management  or 
control.  Sayles'  Statutes,  art.  4560g;  Moore  v.  Jones,  Recev'r,  16  Texas 
Civ.  App.,  391 ;  Seery  v.  Gulf,  C.  &  S.  P.  By.,  8  Texas  Ct.  Rep.,  927 ; 
Sweeney  v.  Gulf,  C.  &  S.  F.  Ry.,  84  Texas,  436 ;  Missouri  Pac.  Ry.  v. 
Williams,  75  Texas,  4 ;  Ragsdale  v.  Memphis  &  C.  By.,  3  Baxter,  426 
(59  Tenn.) ;  Sher.  &  Red.,  sec.  241,  p.  439. 

The  special  charge  is  erroneous,  because  it  assumes  that  the  work 
appellee  and  others  were  engaged  in,  the  lifting  of  a  handcar  to  be 
carried  to  and  placed  on  the  track,  constituted  an  "operation**  of  such 
within  the  meaning  of  the  law.  Long  v.  Chicago,  R.  L  &  T.  Rv.  Co., 
57  S.  W.  Rep.,  803;  Lawrence  v.  Texas  Cent.  Ry.  Co.,  61  S.  Wl  Rep., 
342 ;  Lakey  v.  Texas  &  Pac.  Ry.  Co.,  7  Texas  Ct.  Rep.,  870. 

A  verdict  for  three  thousand  dollars  in  favor  of  a  minor  within  a 
few  days  of  his  majority  for  a  partial  hernia  received  about  two  years 
previous  where  there  has  been  but  very  little  suffering,  inconvenience  or 
disability,  and  the  evidence  does  not  warrant  a  finding  of  future  disa- 
bilitv  or  lessened  earning  capacity,  is  excessive.  Morrison  v.  Northern 
Pac.^  Ry.,  33  Am.  and  Eng.  Ry.  Cases,  N.  S.,  233. 

When  a  party  sustains  an  injury  it  is  his  duty  to  use  care,  prudence 
and  diligence  to  minimize  the  effect  and  duration  thereof.  If  he  fails 
to  do  this  he  can  not  recover  such  damages  flowing  therefrom  as  he 
•could  have  avoided  by  use  of  such  care,  prudence  and  diligence.  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  87  Texas,  327;  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Coon,  69  Texas,  730;  Western  U.  Tel.  Co.  v.  Hoffman,  80  Texas, 
422;  City  of  Waxahachie  v.  Connor,  35  S.  W.  Rep;,  692;  Shear.  Red. 
Neg.,  sec.  95;  Beach  Cont.  Neg.,  sec.  69;  Sutherland  Dam.,  sec.  1255. 

George  D.  Anderson  and  Oswald  8.  Parker,  for  appellee. — ^When  it 
appears  from  the  evidence  that  injury  to  plaintiff  resulted  directly  and 
proximately  from  an  act  or  omission  on  the  part  of  another  person  or 
persons,  and  such  act  or  omission  is  shown  to  be  out  of  the  ordinary 
and  something  that  could  not  reasonably  be  anticipated  at  the  time,  and 
is  shown  to  be  such  act  or  omission  as,  under  the  circumstances,  was 
naturally  calculated  to  injure  plaintiff,  the  plaintiff  has,  under  these  cir- 
cumstances, established  a  prima  facie  case  of  negligence,  requiring  some 
positive  testimony  to  explain,  justify  or  excuse.  Missouri  Pac.  Ry.  Co. 
V.  Bond,  2  Texas  Civ.  App.,  104;  Schram  v.  Strouse,  28  S.  W.  Rep., 
264;  Gillum  et  ux  v.  New  York  &  T.  S.  S.  Co.,  76  S.  W.  Rep.,  234. 

"The  operation  of  the  hand  car  was  the  operation  of  a  railroad,  in 
the  sense  of  article  4560-f,  Revised  Statutes,  1895,  the  terms  of  which  are 
decisive  against  the  proposition  between  defendant^'  company  and  Me- 
Craw,  that  the  question  of  liability  could  be  in  any  wise  affected  by  Mc- 
Craw  being  either  the  vice-principal  or  the  fellow  servant  of  the  negli- 
gent employes.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Perry,  85  S.  W.  Rep., 
64:  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Howard,  80  S.  W.  Rep.,  229;  Galloway 
V.  San  Antonio  &  G.  Ry.  Co.,  78  S.  W.  Rep.,  32. 

The  laiiguage  of  the  statute  in  question,  article  4560-f,  is  too  explicit 
to  allow  of  any  construction. 

The  record  in  this  case  will  not  warrant  this  Appellate  Court  in  de- 
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daring  the  verdict  of  the  jury  excessive  in  amount.  Texas  &  N.  0. 
By.  Co.  V.  Lee,  74  S.  W.  Rep.,  347;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Hannig,  41  S.  W.  Rep.,  197. 

The  charge  on  the  measure  of  damages  was  not  misleading  or  confus- 
ing to  the  jury,  nor  did  it  tend  to  induce  them  to  allow  double  damages. 
Xorth  Texas  Traction  Co.  v.  Yates,  88  S.  W.  Rep.,  283 ;  Gulf,  C.  &  S. 
F.  Rv.  Co.  V.  Wamer,  54  S.  W.  Rep.,  1067;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Greenlee,  62  Texas,  351;  Houston  &  G.  N.  R.  R.  Co.  v.  Randall,  50 
Texas,  26l. 

JAMES,  Associate  Justice. — Appellee  sued  by  next  friend  and  al- 
leged that  on  or  about  February  21,  1903,  he  was  a  member  of  a  gang  of 
men  in  defendant's  employ,  whose  duties,  among  other  things,  required 
them  to  operate  a  handcar  to  and  from  work  on  the  track.  That  about 
six  o^clock  on  the  evening  of  said  date  they  had  been  at  work  about  two 
miles  west  of  Beaumont  and  in  the  perfonnance  of  their  duties  it  became 
necessary  to  replace  the  car  on  the  track  for  the  purpose  of  returning 
to  the  camp  at  Beaumont;  that  for  this  purpose  plaintiff  and  the  other 
servants  composing  the  gang,  took  hold  of  the  car  which  had  been  placed 
several  feet  away  from  the  track,  and  lifting  same  up  started  to  place 
it  upon  the  track,  but  that  after  it  was  lifted  certain  of  them  suddenly 
and  without  warning  to  plaintiff  negligently  failed  to  sustain  their  share 
of  the  weight  and  allowed  the  strain  of  a  large  portion  of  the  weight  to  ^ 
come  upon  plaintiff,  whereby  he  was  seriously  and  permanently  injured, 
which  injury  consisted  of  a  rupture,  whereby  he  has  become  unfit  to 
follow  his  occupation  as  a  laborer,  and  wholly  unable  to  perform  any 
manual  labor  without  great  pain  and  inconvenience  and  risk  to  his  life 
and  general  health,  etc.  He  asked  for  damages  in  the  sum  of  $20,000. 
A  verdict  was  returned  for  $3,000. 

Defendant  answered  in  substance:  Ist,  That  the  car  was  not  being 
operated  at  the  time,  and  the  act  complained  of  was  that  of  plaintiff's 
fellow-servants ;  2d,  that  it  was  a  matter  the  risk  of  which  was  assumed ; 
3d,  that  plaintiff  was  foreman  of  this  gang  at  the  time ;  4th,  that  plain- 
tiff's injuries,  if  any,  have  been  largely  and  materially  contributed  to  by 
plaintiff  by  his  failing  to  take. proper  care  of  himself  and  by  taking 
yiolent  and  dangerous  exercise  for  one  in  the,  condition  he  claims  to 
have  been  in. 

The  only  witness  who  testified  to  the  circumstances  of  the  occurrence, 
was  the  appellee.  He  testified  that  the  car  was  lying  with  its  end  toward 
the  track  and  there  were  three  men  on  the  far  side.  He  was  on  the 
comer  at  the  end  next  the  track.  The  nearest  end  was  four  or  five  feet 
from  the  track.  **Six  of  us  picked  the  car  up  and  made  a  step  or  two 
toward  the  track  and  the  men  on  my  side  gave  way  and  let  the  weight  of 
the  car  on  me.  In  fact  they  turned  loose  and  of  course  I  could  not  hold 
the  weight  of  it  and  had  to  let  go.  When  the  weight  came  on  me  I  felt 
something  break  loose  on  the  inside.  They  gave  no  warning  that  they 
were  going  to  turn  loose.  After  that  we  picked  the  car  up  and  carried 
it  on  the  track.  I  knew  the  weight  came  on  me  and  I  had  to  let  mine 
down  and  they  didn't  have  hold  of  it.*' 

The  method  of  using  the  car  was  to  take  it  out  to  the  place  of  work 
and  pick  it  up  and  remove  it  from  the  track  out  of  the  way  of  trains, 
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and  it  would  be  picked  up  and  placed  back  on  the  track  to  return  to  camp 
or  to  go  to  where  there  was  other  work  to  do.  It  was  an  every  day  affair. 
It  took  six  men  to  handle  it  in  this  way,  and  was  a  pretty  good  load  for 
six  men. 

One  John  Collopy  was  foreman  of  the  whole  gang  whioli  consisted  of 
about  thirty-five  or  forty  men,  all  Mexicans  except  plaintiff  and  the  as- 
sistant foreman  E.  E.  McCraw,  and  on  that  day  Collopy  had  gone  to 
Houston ;  E.  E.  McCraw  had  another  gang  at  work  elsewhere  and  there 
was  testimony  that  appellee  was  in  charge  of  this  gang  as  foreman.  Ap- 
pellee denied  this  relation  and  testified  that  he  was  no  other  than  a  mere 
laborer  like  the  others. 

It  is  not  necessary  for  us  to  go  minutely  into  the  testimony.  We  find 
there  was  evidence  in  plaintiff's  testimony  to  fairly  support  the  verdict, 
in  that  the  two  persons  working  at  plaintiff's  side  in  carrying  the  hand- 
car back  to  the  track  appeared  to  have  been  negligent  in  releasing  their 
hold,  thereby  suddenly  and  unexpectedly  throwing  excess  of  weight  on 
plaintiff,  causing  him  the  injury  complained  of.  There  was  evidence  that 
would  sustain  such  a  finding,  even  after  duly  considering  the  circum- 
stances cited  by  appellant  to  weaken  the  force  and  reliability  of  plaintiff's 
statement.  It  presented  the  issue  of  negligence  suflSciently  to  make  it 
necessary  to  be  submitted  to  the  jury.  We  might  agree  with  appellant 
that  if  nothing  had  been  disclosed  but  that  additional  weight  was  turned 
on  plaintiff  in  the  manual  moving  of  the  car,  without  some  explanation 
of  the  manner  by  which  this  was  occasioned,  enough  would  not  have  ap- 
peared to  prove  negligence.  But  the  fact  that  the  two  men  lifting  on 
the  same  side  with  plaintiff  let  go  their  hold  at  just  that  time  tends  to 
locate  the  act  which  threw  the  weight  upon  plaintiff,  and  shows  it  in  the 
light  of  an  act  that  was  inconsistent  with  ordinary  care.  The  case  was 
allowed  by  defendant  to  go  before  the  jury  in  this  condition  of  the  evi- 
dence. These  remarks  dispose  also  of  the  first  proposition  under  the 
fifth  assignment  of  error. 

Under  the  second  assignment  appellant  presents  the  following  proposi- 
tion :  ^*An  injury  to  a  member  of  a  crew  engaged  in  lifting  a  handcar, 
resulting  from  unexplained  failure  of  two  members  to  support  their  por- 
tion of  the  weight  is  an  ordinary  risk  assumed,  for  which  the  master  is 
not  liable.'*  What  has  been  said  above  is  relevant  to  this  proposition 
and  disposes  of  it.  A  negligent  act,  that  can  not  be  anticipated  by  the 
injured  party,  is  never  the  subject  of  assumed  risk.  The  assignment 
under  consideration  is  that  the  undisputed  evidence  shows  that  the  in- 
jury resulted  from  a  risk  that  was  assumed  by  plaintiff,  and  we  are  unable 
after  consideration  of  the  evidence,  to  sustain  it. 

In  connection  with  plaintiff's  third  assignment  of  error  we  shall  state 
how  the  court  submitted  the  case  to  the  jury. 

The  court  in  the  main  charge  assumed  that  the  act  in  which  this  gan^ 
was  engaged  was  in  the  course  of  the  operation  of  the  car,  "if  the  jury 
found  the  defendant  used  in  connection  with  the  work,  a  handcar  for 
the  purpose  of  transporting  plaintiff  and  others  to  and  from  their  work 
and  for  the  purpose  of  transporting  tools  and  material  used  in  con- 
nection with  such  work,  and  the  handcar  with  which  plaintiff  was  work- 
ing was  being  so  used  and  it  became  necessary  to  remove  same  from  do- 
fenflant's  track  and  to  replace  same  on  defendant's  track,  and  that  the* 


1906.]  T.  &  N.  0.  By.  C!o.  v.  MoCbaw.  251 

plaintiff  and  the  other  employes  with  him  were  then  engaged  in  replacing 
said  handcar  upon  defendant's  track,  etc/'  In  a  special  charge  asked  by 
plaintiff's  counsel  the  jury  were  told  that  the  fellow-servant  Act  of  1897 
(quoting  article  4560f  Sayles  Bev.  Stats.)  applied  to  this  case,  and 
that  if  plaintiff  was  injured  as  alleged  while  in  the  employ  of  defendant 
and  while  operating  in  conjunction  with  those  with  whom  he  was  working, 
one  of  defendant's  handcars,  and  that  he  was  injured  by  the  negligence 
of  any  other  of  the  servants  engaged  at  the  time  with  him  on  the  work 
of  operating  said  handcar,  then  plaintiff  could  recover  regardless  of 
whether  or  not  he  was  a  fellow-servant  with  the  other  and  regardless  of 
whether  or  not  he  was  foreman  of  the  gang. 

With  this  statement  of  the  character  of  the  charge  we  proceed  to  con- 
sider the  propositions  made  hy  appellant  under  its  third  and  eighth  as- 
signments. 

Proposition  1 :  **A  vice-principal  can  not  recover  damages  occasioned 
him  by  the  negligence  of  a  servant  while  engaged  with  such  vice-prin- 
cipal in  the  performance  of  an  act  under  his  immediate  supervision, 
management  and  control."  The  merits  of  this  proposition  in  a  proper 
case,  need  not  be  dealt  with  here.  If  the  court  was  right  in  holding  that 
under  the  facts  of  this  case  the  handcar  was  being  operated  within  the 
meaning  of  said  article,  then  the  fact  that  plaintiff  was  foreman  made 
no  difference.  This  question  has  been  considered  by  us  in  other  cases, 
(Galveston,  H.  &  S.  A.  By.  v.  Perry,  85  S.  W.  Bep.,  64;  Galloway  v. 
San  Antonio  &  G.  By.  Co.,  78  S.  W.  Bep.,  32.)       • 

We  are  of  opinion  that  the  trial  court  was  right  in  holding  that  the 
moving  the  handcar  back  to  the  track,  in  the  prosecution  of  the  work 
of  the  gang,  was  the  operation  by  defendant  of  same.  It  is  necessary  in 
such  work  to  remove  and  keep  the  car  from  the  main  track  pending  the 
work  of  the  gang  at  a  particular  place.  It  is  not  practicable  for  switches 
to  be  placed  so  that  the  handcars  can  on  such  occasions  be  turned  into 
them,  instead  of  setting  them  down  on  the  right  of  way.  If  this  car  had 
been  removed  from  the  track  by  running  it  out  upon  a  switch,  the  act  of 
running  it  back  again  along  the  switch  would  clearly  have  been  operating 
it  This  it  seems  to  us  could  not  be  questioned.  We  can  perceive  no  real 
difference  where  its  removal  and  restoration  to  the  track  is  effected  by 
carrying  it  off  and  carrying  it  back  again. 

There  was  no  dispute  in  the  evidence  as  to  the  removal  of  the  car  from 
the  track  and  as  to  its  being  lifted  and  carried  back  to  the  track,  and 
that  the  injury,  if  any,  occurred  during  the  act  of  carrying  it  back  and 
during  the  prosecution  of  the  work  in  the  regular  manner.  The  court 
had  the  right  to  assume  and  so  inform  the  jury  that  the  car  was  being 
operated  in  the  sense  of  the  statute,  and  the  charge  left  for  the  jury's 
determination  the  issue  of  negligence.  Therefore  the  other  propositions 
under  these  assignments  are  not  sustained.  This  applies  also  to  the  sec- 
ond proposition  under  the  fifth  assignment. 

We  need  not  consider  the  fourth  assignment  insofar  as  it  insists  that 
the  verdict  is  excessive  in  view  of  a  reversal  on  another  ground.  One 
proposition  under  the  assignment  is  based  upon  the  idea  expressed  in 
the  following  part  of  it :  "Because  the  undisputed  evidence  shows  that 
plaintiff  by  his  own  contributory  negligence  in  failing  to  have  hira-^elf 
operated  upon  as  he  was  advised  by  his  physician  to  do  and  use  propcM- 
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precaution  and  care  in  his  conduct,  work  and  movements,  has  prolonged 
and  materially  increased  the  result  of  his  alleged  injury/^  We  can  not 
declare  from  the  amount  of  the  verdict  that  the  jury  did  not  give  due 
effect  to  all  testimony  bearing  on  that  subject.  Defendant  requested  and 
the  court  gave  the  following  special  instruction  on  the  subject:  ^Tfou 
are  charged  that  if  plaintiff  received  any  injuries  it  was  his  duty  to  have 
taken  such  care  of  himself  and  procured  for  himself  such  medical  treat- 
ment, if  any  was  necessary,  as  a  person  of  ordinary  care  and  prudence 
would  have  done  under  the  same  or  similar  circumstances,  and  if  you  be- 
lieve from  the  evidence  that  he  sustained  any  injuries  at  the  time  and 
place  alleged  by  him,  and  that  same  were  received  under  such  circum- 
stances as  to  render  the  defendant  liable  therefor  under  the  other  in- 
dtructions  given  you,  yet  if  you  further  believe  from  the  evidence  that 
plaintiff  failed  to  use  ordinary  care  in  taking  care  of  himself  thereafter 
or  to  secure  medical  treatment  for  himself,  if  any  was  necessary,  then 
you  are  instructed  that  plaintiff  could  not  recover  of  defendant  for  any 
such  damage  or  suffering,  if  any,  he  sustained  by  reason  of  such  failure 
on  his  part*^ 

On  the  measure  of  damages  the  court  gave  the  following  charges: 
^^If  you  determine  that  plaintiff  was  injured  substantially  as  alleged  by 
him,  and  if  you  find  for  the  plaintiff,  then  you  may  consider  the  nature, 
extent  and  duration  of  such  injury,  and  whether  or  not  plaintiff  has 
suffered  physical  or  mental  pain,  and  whether  or  not  he  will  hereafter 
so  suffer,  as  a  result  of  such  injuries ;  and  you  may  also  consider  whether 
or  not  plaintiff's  earning  capacity,  after  he  reaches  the  age  of  twenty- 
one  years,  will  be  diminished  by  reason  of  such  injuries,  and  you  may 
consider  whether  or  not  such  injuries  will  result  in  inconvenience,  or 
risk  to  plaintiff's  general  health  or  life;  and  having  considered  these 
matters,  you  will  render  your  verdict  for  such  a  sum  of  money  as  in 
your  conscientious  judgment  will  fairly  compensate  plaintiff  for  such 
injuries.^' 

Defendant's  special  charge  No.  2.  *'You  are  charged  that  if  plaintiff 
received  any  injuries  it  was  his  duty  to  have  taken  such  care  of  himself 
and  procured  for  himself  such  medical  treatment  if  any  was  necessary 
as  a  person  of  ordinary  care  and  prudence  would  have  done  under  the 
same  or  similar  circumstances,  and  if  you  believe  from  the  evidence  that 
he  sustained  any  injuries  at  the  time  and  place  alleged  by  him,  and 
that  same  were  received  under  such  circumstances  as  to  render  the 
defendant  liable  therefor  under  the  other  instructions  given  you,  yet  if 
you  further  believe  from  the  evidence  that  plaintiff  failed  to  use  ordi- 
nary care  in  taking  care  of  himself  thereafter  or  to  secure  medical  treat- 
ment for  himself  if  any  was  necessary  then  you  are  instructed  that  plain- 
tiff could  not  recover  of  defendant  for  any  such  damage  or  suffenng  if 
any  he  sustained  by  reason  of  such  failure  on  his  part.'* 

Appellant  complains  of  the  first  of  these  charges,  it  occurring  in 
the  main  charge.  One  objection  is  that  it  and  the  above  special  charge 
Hre  inconsistent  and  contradictory.  We  do  not  so  regard  them.  It  is 
true  that  the  paragraph  in  the  main  charge  makes  no  reference  to  a 
diminution  of  recovery  by  reason  of  plaintiff's  conduct  in  failing  to  have 
himself  treated  or  to  take  proper  care  of  himself.  Defendant  evidently 
asked  the  special  instruction  to  remedy  this  omission.    And  we  do  not  see 
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how  the  jury  coald  have  failed  to  so  understand  it.  It  refers  to  the 
other  instructions  given  and  in  effect  tells  the  jury  that  notwithstanding 
rach  other  charges,  plaintiflf  could  not  recover  of  defendant  for  any  dam- 
age or  suffering  which  was  attributable  to  such  failure  on  his  part. 

The  criticLsm  which  appellant  directs  to  the  first  of  the  above  charges 
is  that  it  is  misleading  and  confusing  and  tended  to  induce  the  jury  to 
allow  double  damages.    This  presents  a  serious  question. 

In  the  case  of  International  &  Q.  N.  By.  v.  Butcher,  98  Texas,  462, 
a  charge  on  this  subject  authorized  the  jury  to  assess  damages  that  would 
fairly  compensate  Butcher  for  the  physical  and  mental  suffering  past  and 
fntnre,  and  the  probable  effect  of  the  injuries  upon  his  health  mental  and 
physical,  and  any  impairment  of  his  ability  to  pursue  the  course  of  life 
he  might  have  done  but  for  the  injuries,  and  his  probable  decreased 
mental  and  physical  capacity  to  labor  and  earn  money.  The  italics  are 
ours.  There  is  a  difference  between  that  case  and  this  in  that  here  the 
jury  were  not  in  terms  instructed  to  find  for  plaintiff  in  respect  to  the 
different  subjects,  as  they  were  in  that  one. 

We  observe  the  same  difference  between  this  charge  and  the  one  given 
in  the  case  of  Railway  v.  Perry,  which  was  as  follows :    "If  you  find 
lor  plainti£E  yon  will  say  so  by  your  verdict  and  assess  the  damages  at 
such  sum  as  from  all  the  evidence  Will,  in  your  sound  judgment  fairly 
compensate  plaintiff  for  impairment  of  his  general  health,  and  for  the 
physical  injnry  he  has  suffered,  and  for  such  physical  and  mental  suffer- 
ing as  resulted  therefrom,  and  for  the  expenses  for  which  he  had  become 
liable  for  medical  treatment,  and  for  the  reduction  and  impairment  of 
his  ability  to  earn  a  living  in  the  future.'* 

In  the  above  opinions  the  court,  however,  does  not  lay  stress  on  the 
fact  that  the  charges  then  under  consideration  directed  the  jury  to  find 
for  plaintiff  for  i£e  items  enumerated.  It  is  evident  that  it  was  con- 
sidered sufficient  to  condemn  the  charges  that  they  admitted  of  the  jury 
finding  separately  for  the  various  items  mentioned  for  them  to  consider, 
whereby  ttey  might  have  found  damages  twice  for  the  same  thing. 

In  the  case  of  Missouri,  K.  &  T.  By.  v.  Nesbit,  13  Texas  Ct.  Bep., 
€56,  the  charge  was :  ^^ou  are  instructed  that  in  the  event  you  find  in 
favor  of  the  plaintiff,  in  estimating  the  compensatory  damages  to  which 
he  is  entitled  you  may  take  into  consideration  and  award  him  such  a 
sum  of  money  as  will  fairly  compensate  him  for  the  physical  and  mental 
suffering  which  he  has  suffered  or  may  suffer  in  the  future,  and  the  di- 
minished capacity  if  any,  to  earn  money  and  pursue  the  course  of  life 
which  he  might  otherwise  have  done.*'  This  the  Court  of  Civil  Appeals 
at  Galveston  went  so  far  as  to  hold  submitted  as  distinct  elements  of 
damages,  and  diminished  capacity  to  pursue  the  course  of  life  which 
plaintiff  might  otherwise  have  pursued,  and  what  was  involved  in  the 
same  thing,  diminished  capacity  to  earn  money  thus  authorizing  the 
assessment  of  damages  twice  for  the  same  thing.  While  we  may  doubt 
that  a  jury  could  have  been  misled  into  giving  that  construction  to  the 
charge  as  it  was  worded  the  case  serves  to  illustrate  the  necessity  of 
extreme  caution  in  the  preparation  of  charges  on  the  measure  of  dam- 
ages in  this  class  of  cases  to  avoid  the  appearance  of  inviting  double  dam- 
ages. 
The  rule  applied  by  the  Supreme  Court  in  the  Butcher  and  Nesbit 


254  Texas  Civil  Appeals  Reports^  Vol.  43.  [May, 

cases,  is  understood  to  be  that  a  charge  is  defective,  not  necessarily  be- 
cause it  suggests  to  the  jury  the  various  subjects  or  elements  of  damages 
they  may  consider,  but  where  it  mentions  the  subjects  in  such  a  way  and 
in  such  a  connection  as  is  calculated  to  lead  them  to  treat  items  that 
enter  into  the  same  subject,  as  separate  and  distinct  elements  of  damage. 

There  could  be  no  objection  to  a  charge  which  authorizes  recovery  for 
physical  suffering,  which  in  the  same  connection  properly  presents  and 
explains  the  different  matters  which  would  come  under  that  head  for 
consideration.  So  also  with  mental  sufTering,  or  diminished  earning  ca- 
pacity. But  when  these  matters  are  presented  in  such  a  way  as  to  appear 
to  treat  them  as  distinct  and  independent  items  of  damage,  the  charge 
is  objectionable.  As  said  in  a  Kentucky  case,  Southern  Gov.  &  C.  Ry. 
V.  Nelson,  89  S.  W.  Eep.,  202,  the  court  passing  upon  a  charge:  "It 
directed  the  jur)^  in  estimating  plaintiflPs  damages  to  segregate  such  of 
his  injuries  as  ought  to  have  been  considered  and  estimated  under  the 
heads  of  physical  and  mental  suffering  and  the  permanent  impairment 
of  his  ability  to  earn  money,  into  special  items  of  damage  and  allowed 
them  to  estimate  the  damages  for  each  item  as  distinguished  from  the 
others  and  from  the  damages  on  account  of  physical  and  mental  suffer- 
ing or  permanent  disability."  Applying  this  rule  to  the  charge  in  ques- 
tion it  is  open  to  the  criticism  made. 

It  charged  the  jury  to  consider  physical  and  mental  pain  suffered 
or  to  be  suffered,  and  the  effect  of  the  injuries  on  plaintiff's  earning 
capacity  after  he  should  have  reached  the  age  of  21  years.  So  far  no 
defect  in  the  charge  is  detected.  It  proceeds :  **And  you  may  consider 
whether  or  not  such  injuries  will  result  in  inconvenience,  or  risk  to 
plaintiff's  general  health  or  life."  'Inconvenience"  would  imply  what  is 
incident  to  physical  discomfort.  It  is  something  that  results  naturally 
from  physical  pain  and  doubtless  also  from  mental  suffering.  'Tlisk  to 
plaintiff's  general  health  or  life"  is  a  somewhat  vague  expression.  If  it 
means  concern  or  apprehension  from  the  dangers  of  sickness  or  death, 
as  it  was  likely  to  be  taken,  it  would  be  included  in  mental  suffering 
consequent  upon  the  injuries. 

There  was  no  error  in  the  instruction  referred  to  by  the  eighth  assign- 
ment.. Nor  do  we  regard  as  error  what  is  presented  by  the  ninth  assign- 
ment 

Reversed  and  remanded. 


Bat  City  Iron  Works  v.  Reeves  and  Company. 

Decided  May  16,  1906. 

1. — ^Venne — ^''Looal  Agent"  Defined. 

By  agent  or  representative  as  used  in  section  25  of  art.  1194,  of  the  Re^ 
vised  Statutes,  is  meant  a  fixed  or  permanent  agency  in  the  county  in  which 
the  suit  is  instituted;  and  by  the  term  "local  agent"  used  in  article  1223  is 
meant  one  who  serves  his  principal  in  a  certain,  fixed  locality.  An  attomey 
at  law  is  not  such  agent. 

2. — Same — ^"Acomed"  Defined. 

The  word  "accrued,"  as  used  in  the  statute,  means  "arose,"  and  suit  may 
be  brought  in  the  county  in  which  the  cause  of  action  or  a  part  thereof  ' 
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to  have  a  legal  exisienoe.     Facts  considered,  and  held,  that  the  court  erred  in 
dismissing  plaintiff's  suit. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  before  Hon. 
Wells  Thompson. 

Gaines  £  Corhett,  for  appellant. — A  foreign  private  corporation  not 
incorporated  by  the  laws  of  this  State,  may  be  sued  in  any  county  where 
such  company  may  have  an  agency  or  representative.  Bev.  Stats,  art. 
1194,  Bubd.  25;  art.  1223;  Pacific  Mut.  Life  Insurance  Co.  v.  Williams, 
79  Texas,  633. 

A  foreign  corporation  not  incorporated  by  the  laws  of  this  State,  but 
doing  business  in  this  State,  may  be  sued  in  any  county  where  the  cause 
of  action,  or  a  part  thereof,  accrued. 

A  cause  of  action  is  made  up  of  the  contract  and  the  breach  of  it. 
Bev.  Stats.,  art.  1194,  pars.  5  and  25;  Westinghouse  Electric  &  Mfg. 
Co.  ▼-  Troell,  70  S.  W.  Bep.,  324;  Darragh  et  al.  v.  O'Conner  et  al.,  69 
S.  V.  Rep.,  645 ;  Western  Wool  Commission  Co.  v.  Hart,  20  S.  W.  Bep., 
131 ;  Houston  &  T.  C.  By.  v.  Hill,  63  Texas,  383 ;  Equitable  Mortgage 
Co.  V.  Weddington,  2  Texas  Civ.  App.,  375;  Phillio  v.  Blvthe,  12  Texas, 
124. 

Where  a  suit  is  for  the  foreclosure  of  mortgage  or  other  lien,  same 
may  be  brought  in  the  county  in  which  the  property  subject  to  such  lien, 
OT  a  portion  thereof,  may  be  situated. 

Suits  for  the  recovery  of  rents  may  be  brought  in  the  county  in  which 
the  rented  premises,  or  a  part  thereof,  are  situated. 

Where  a  court  has  jurisdiction  over  a  part  of  the  subject  matter  of 
litigation,  in  order  to  avoid  a  multiplicity  of  suits,  it  is  proper  to  em- 
brace any  other  matters  in  controversy  between  the  parties.  Bev.  Stats., 
art-  1149,  subd.  12;  Bev.  Stats.,  art.  1585,  subd.  5;  Heidenheimer  v. 
Allen,  1  White  &  W.,  p.  743,  sec.  1281 ;  Middlebrook  v.  Bradley  Mfg. 
Co.,  86  Texas,  706;  Wilson  v.  Pecos  &  N.  T.  B.  Co.,  58  S.  W.  Bep.,  183; 
Poster  V.  Gulf,  C.  &  S.  P.  Bv.  Co.,  91  Texas,  631 ;  McKaughan  v. 
Kellett-Chatham  Co.,  67  S.  W.  Bep.,  908. 

The  appearance  of  the  appellant  for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court  operated  as  an  appearance  to  the  next  succeed- 
ing term  of  the  court. 

The  filing  of  an  answer  to  the  merits  before  the  disposition  of  the  plea 
of  personal  privilege,  is  a  waiver  of  such  plea,  and  operates  as  an  ap- 
pearance. 

The  appearance  of  the  defendant  invoking  the  court's  decision  upon  any 
question  involved,  constitutes  an  appearance  and  waives  the  necessity  for 
service.  Bev.  Stats.,  art.  1242 ;  York  v.  State,  73  Texas,  655 ;  Aetna  Life 
his.  Co.  V.  Hanna,  81  Texas,  487;  Westinghouse,  E.  &  M.  Co.  v.  Troell, 
30  Texas  Civ.  App.,  200;  Pace  v.  Potter,  20  S.  W.  Bep.,  929;  Evans  v. 
Breneman,  46  S.  W.  Bep.,  80. 

Claude  Nowlin  and  lAnn,  Holland  &  Austin,  for  appellee. — That  the 
judgment  of  the  District  Court,  sustaining  the  plea  of  privilege  and 
dismissing  the  suit,  was  correct,  because  Claude  ITowIin,  defendant's 
attomev,  was  not  such  a  local  agent  as  the  statute  contemplates,  cited : 
St.  Louis  ft  S.  P.  By.  v.  Trawick,  84  Texas,  67,  68;  Bed  Biver,  S.  & 
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W.  Ry.  V.  Blount,  3  Texas  Civ.  App.,  289;  Mutual  Life  Insurance  Co. 
V.  Nichols,  24  S.  W.  Rep.,  911 ;  Gulf,  B.  &  K.  C.  Ry.  v.  Texas  ft  N. 
0.  Ry.,  64  S.  W.  Rep.,  692;  Sharp  v.  Damon  Mound  Oil  Co.,  72  S.  W. 
Rep.,  1043;  Lindheim  v.  Muschamp,  72  Texas,  33;  Cohen  v.  Munson, 
59  Texas,  237. 

That  the  judgment  of  dismissal  was  correct,  because  the  contract  nor 
any  part  of  the  same  accrued,  nor  was  the  same  to  be  performed  in 
Matagorda  County,  cited :  Houston  &  T.  C.  Ry.  v.  Hill,  63  Texas,  383 ; 
Westinghouse  Electric  Co.  v.  Troell,  30  Texas  Civ.  App.,  200;  Equitable 
Mortgage  Co.  v.  Widdington,  2  Texas  Civ.  App.,  375;  Merchants'  Oil 
Co.  V.  Seeligson,  15  S.  W.  Rep.,  712;  St.  Louis,  S.  F.  Ry.  v.  Trawick,  84 
Texas,  67,  68;  Sharp  v.  Damon  Mound  Oil  Co.,  72  S.  W.  Rep.,  1043; 
Western  Wool  Commission  Co.  v.  Hart,  20  S.  W.  Rep.,  132 ;  Cyc,  vol. 
9-265;  Gentry  v.  Gallin,  14  Texas  Civ.  App.,  422;  Summers  v.  Mills,  21 
Texas,  87;  Good  v.  Caldwell,  11  Texas  Civ.  App.,  515. 

The  action  of  the  court  in  hearing  and  sustaining  defendant's  plea  of 
privilege  was  correct  for  the  reason  that  defendant  filed  its  pleas  and 
answers  in  due  order  separately  at  the  same  time  and  on  the  same  day ; 
and  the  plea  in  abatement  (privilege)  going  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant  is  the  first  plea  and  in  due  order 
of  pleading  in  the  courts  of  this  State.  If  it  was  not,  it  was  filed  in  due 
time  and  defendant  could  not  be  deprived  of  a  hearing  thereon  and 
judgment  by  the  court  on  the  issues  raised  thereby.  It  was  filed  and 
heard  at  the  first  term  and  prior  to  any  other  pleas  and  answers.  St. 
Louis,  A.  &  T.  Ry.  v.  Whitley,  77  Texas,  130;  Equitable  Mortgage  Co. 
v.  Weddington,  2  Texas  Civ.  App.,  373 ;  Texas  ft  Pac.  Rv.  v.  Childs,  40 
S.  W.  Rep.,  42. 

That  defendant's  plea  of  privilege  was  filed  in  due  order.  Rev.  Stats., 
art.  1262;  St.  Louis,  A.  &  T.  Ry.  v.  Whitley,  77  Texas,  130;  Equitable 
Mortgage  Co.  v.  Weddington,  2  Texas  Civ.  App.,  372;  Texas  &  Pac.  Ry. 
V.  Childs,  40  S.  W.  Rep.,  42;  Fairbanks  &  Co.  v.  Blum,  2  Texas  Civ. 
App.^  482 ;  Pegram  v.  Owens,  64  Texas,  476 ;  Rev.  .Stats.,  art.  1194,  subd. 
25. 

FLY,  AssooiATE  Justice. — ^Appellant  sued  appellee  to  recover  com- 
missions on  the  sales  of  machinery  and  rent  for  a  warehouse  and  it  was 
alleged  that  appellant  was  a  private  corporation  chartered  under  the  laws 
of  Texas  and  that  appellee  was  a  corporation  incorporated  under  the  laws 
of  the  State  of  Indiana;  that  appellee  had  an  agent  in  Texas  residing 
at  Ddlas,  Texas,  and  an  agent  who  was  temporarily  in  Bay  City,  Mata- 
gorda County,  Texas.  The  suit  was  alleged  to  be  based  on  a  contract 
in  writing  by  the  terms  of  which  appellant .  was  to  handle  certain  ma- 
chinery in  Matagorda  County,  and  was  to  receive  as  compensation  com- 
missions on  the  amounts  of  gross  sales  as  stated  therein.  It  was  f  urtlier 
alleged  that  a  contract  had  been  made  for  the  erection  of  a  warehouse, 
on  lots  owned  by  appellant  in  Bay  City,  to  be  used  for  storing  appellee^s 
machinery,  which  was  to  be  paid  for  by  appellant  in  installments,  the 
last  in  November,  1904,  and  that  the  building  was  to  be  turned  over 
and  was  turned  over  to  appellant  at  that  time,  and  that  after  that  day 
appellant  charged  ten  dollars  a  month  for  storage  and  claimed  a  land- 
lord's lien  on  appdlee's  property  therein  for  the  rents.    Appellee  filed 


1906,']  Bay  City  Iron  Works  v.  Reeves  ft  Co.  257 

its  plea  of  privilege  to  be  sued  in  Dallas  County,  Texas,  which  was  heard 
by  the  court,  on  the  evidence,  and  judgment  rendered  sustaining  the 
plea. 

The  service  of  citation  was  made  on  Claud  Nowlin,  an  attorney  at  law, 
who  represented  appellee,  and  who  was  in  Matagorda  County  at  the  time 
the  citation  was  served  on  him  for  the  purpose  alone  of  settling  certain 
litigation  and  conflicting  claims  between  the  parties  to  this  suit  He  had 
never  acted  as  agent  for  appellee  in  the  sale  of  its  machinery  in  Mata- 
gorda County,  or  anywhere  else,  except  in  a  foreclosure  suit  where  he 
posted  notices  of  sale  of  certain  machinery  and  signed  the  same  as  agent 
of  appeUee. 

In  article  1223,  Bevised  Statutes,  it  is  provided  upon  whom  citation 
must  be  served  in  the  case  of  foreign  corporations,  among  those  men- 
tioned being  the  local  agent.  By  ''local  agent,"  as  used  in  the  article  men- 
tioned must  be  meant  a  person  who  is  representing  the  corporation  in 
the  promotion  of  the  business  for  which  it  was  incorporated,  and  it  was 
not  contemplated  that  service  could  be  had  upon  an  attorney  employed 
to  adjust  its  claims,  or  for  that  matter,  to  an  attorney  employed  to  go 
to  any  part  of  the  State  to  represent  it  in  the  settlement  of  claims  to 
foreclose  liens  or  perform  other  services  not  directly  connected  with  the 
purposes  of  its  organization.  Under  the  construction  of  the  statute  con- 
tended for  by  appellant,  a  corporation  could  be  cited  through  service  on 
the  regularly  employed  attorney  of  such  corporation  either  in  the  county 
in  which  the  attorney  resided  or  in  any  county  into  which  he  might 
go  to  represent  the  interests  of  his  ^jlient.  The  law  evidently  contem- 
plates service  on  a  person  employed  in  forwarding  the  particular  line 
of  business  for  which  the  corporation  was  organized,  and  not  every  person 
who  may  be  employed  in  any  capacity  by  it.  Under  the  theory  of  appel- 
lant a  corporation,  foreign  or  domestic,  that  is  engaged  in  the  sale  of 
merchandise,  could  be  sued  in  any  county  in  the  State  into  which  its 
agents  might  travel  to  solicit  patronage,  and  service  could  be  obtained 
on  the  corporation  by  service  on  the  agent  or  "drummer."  By  agency 
or  representative,  as  used  in  section  25  of  article  1194,  is  meant  a  fixed 
or  permanent  agency  in  the  county  in  which  the  suit  is  instituted,  and 
by  the  term  ^^ocal  agent"  used  in  article  1223,  is  meant  one  who  serves 
his  principal  in  a  certain  fixed  locality. 

Subdivision  25,  of  article  1194,  Bevised  Statutes,  is  an  exception  to 
the  general  rule,  that  no  person,  an  inhabitant  of  this  State  shall  be  sued 
out  of  the  county  in  which  he  has  his  domicile,  and  has  reference  to 
foreign  corporations,  joint-stock  companies  or  associations  alone,  and 
'  has  provisions  peculiar  to  those  corporations.  In  that  section  it  is  pro- 
vided that  the  foreign  corporations^  joint-stock  companies  or  associations 
''may  be  sued  where  the  cause  of  action  or  a  part  thereof  accrued,  or 
in  any  county  where  such  company  may  have  an  agency  or  representa- 
tive, or  in  the  county  in  which  the  principal  office  of  such  company  may 
be  situated ;  or  when  the  defendant  corporation  has  no  agent  or  repre- 
sentative in  the  State,  then  in  the  county  where  the  plaintiffs  or  either 
of  them  reside."  Appellee  had  an  agent  in  Texas  and  had  an  office  in 
Dallas,  Texas,  but  had  no  agency  or  representative,  within  the  meaning 
of  the  statute  in  Matagorda. County,  and  yet  if  the  "cause  of  action  or  a 
Vol  XLIII.  Civil— 17. 
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part  thereof  accrued''  in  that  county  the  District  Court  erred  in  sustain- 
ing the  plea  of  privilege  and  dismissing  the  suit.  The  word  "accrued," 
as  used  in  the  statute,  can  have  but  one  meaning  and  that  is  "arose," 
and  if  the  causo  of  action  arose  or  began  to  have  a  legal  existence  in 
Matagorda  County  the  suit  should  not  have  been  dismissed.  To  ascer- 
tain this  fact  an  examination  of  the  facts  becomes  necessary. 

The  contract  was  made  and  entered  into  in  Matagorda  County,  between 
appellant  and  a  representative  of  appellee.  By  the  terms  of  that  contract 
appellee  agreed  to  furnish  machines  to  appellant,  which  it  agreed  to 
sell  in  consideration  of  the  payment  of  certain  commissions  by  appellee. 
The  contract  confined  the  right  to  sell  to  Bay  City  and  vicinity  in 
Matagorda  County.  The  machines  were  to  be  ordered  and  the  freight 
on  them  paid  by  appellant.  Everything  in  connection  with  the  perform- 
ance of  the  contract  was  to  be  done  by  appellant  in  Matagorda  County, 
Texas.  Under  the  construction,  placed  by  the  courts  of  this  State,  on 
the  words  "where  the  cause  of  action  or  a  part  thereof  accrued"  the  Dis- 
trict Court  of  Matagorda  County  clearly  had  jurisdiction  of  the  cause  of 
action.  (Phillio  v.  Blythe,  12  Texas,  124;  Houston  &  T.  C.  By.  v.  Hill, 
63  Texas,  383;  Western  Wool  Commission  Co.  v.  Hart  (Texas  Sup.),  20 
S.  W.  Rep.,  131 ;  Equitable  Mortgage  Co.  v.  Weddington,  2  Texas  Civ. 
App.,  373;  Westinghouse  Co.  v.  Troell,  30  Texas  Civ.  App.,  200.) 

In  the  case  last  cited  this  court,  speaking  through  Justice  Neill,  held : 
"A  cause  of  action  is  made  up  of  the  contract  and  the  breach  of  it. 
It  takes  these  two  parts,  at  least,  in  this  and  like  cases,  to  constitute 
the  whole  cause,  within  the  meaning  of  the  statute  quoted,  otherwise 
the  added  phrase  *or  a  part  thereof*  would  be  without  meaning.  .  .  . 
The  contract  having  been  made  and  entered  into  between  the  parties  in 
Guadalupe  County  (for  its  approval  by  an  executive  office  of  the  company 
in  Pennsylvania  related  to  the  time  and  place  it  was  made,  and  was 
only  a  ratification  of  it),  we  must  hold,  under  the  authorities  cited, 
that  a  part  thereof  accrued  or  arose  in  that  county,  and  that  appellant*s 
plea  of  privilege  of  being  sued  in  the  county  of  the  residence  of  its 
agent  was  properly  overruled."  Appellee  attempts,  but  fails,  to  differen- 
tiate that  case  from  this.  The  facts  are  very  similar,  and  the  foreign 
corporation  did  not  have  an  agent  in  Guadalupe  County,  as  stated  by 
appellee,  but  it  distinctly  appeared  that  there  was  but  one  agent  and 
that  he  resided  in  Travis  County.  Neither  is  this  a  suit  upon  the 
vouchers  given  to  appellant,  but  the  petition  declares  upon  the  contract, 
the  vouchers  being  evidence  merely  of  the  sums  due  by  appellee  under 
the  contract. 

The  facts  in  the  case  of  Mortgage  Co.  v.  Weddington,  herein  cited, 
are  similar  to  the  facts  in  this  case.  Appellant  and  appellees  had  an 
agreement  by  which  the  latter  were  to  procure  loans  for  the  former  on 
real  estate  in  Clay  County,  Texas,  and  were  to  receive  certain  commis- 
sions. Appellant  was  a  foreign  corporation  with  its  principal  office  in 
Dallas  County,  and  interposed  a  plea  of  privilege  to  be  sued  in  that 
county.  The  court  said :  *^y  the  terms  of  the  contract  these  loans  were 
to  be  secured  upon  lands  situated  in  Clay  County.  Appellees  resided  in 
Clay  County,  and  it  was  contemplated  that  at  least  the  greater  part  of 
their  work  would  be  done  in  that  county.  They  were  employed  because 
they  lived  in  that  county,  and  were  expected  to  solicit  loans  there.    Ap- 
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pellant,  by  the  terms  of  the  contract,  was  to  send  its  agent  to  Clay  County 
to  examine  and  pass  upon  the  value  of  the  lands  upon  which  the  loans 
were  to  be  secured.  Under  such  a  contract,  for  a  breach  thereof  we  be- 
lieve that  the  cause  of  action  should  be  held  to  have  arisen,  at  least  in 
part,  in  Clay  County  within  the  meaning  of  our  statute." 

If,  as  alleged  by  appellant,  appellee  owed  it  for  rent  of  a  house  in 
Bay  City,  the  rent  was  payable  in  that  place  and  that  allegation  would 
give  jurisdiction-  It  may  be  stated,  however,  that  it  appears  from  the 
terms  of  the  contract  that  no  rent  could  have  been  due  by  appellee  to 
appellant  at  that  time. 

It  is  urged  by  appellant  that  the  filing  of  an  answer  to  the  merits, 
gave  the  court  jurisdiction  even  though  it  had  none  before,  and  there  is 
authority  to  that  effect,  but  as  we  hold  that  the  venue  was  properly  in 
Matagorda  County,  that  question  need  not  be  considered. 

The  record  fails  to  indicate  that  the  lower  court  took  any  action  on  the 
motion  made  by  appellant  to  consolidate  this  cause  with  one  instituted 
by  appellee  against  appellant  on  the  same  contract.  We  can  not  antici- 
pate tiiat  the  trial  court  will  refuse  to  consolidate  the  two  suits  when  it 
acts  upon  the  motion. 

Because  the  court  erred  in  sustaining  the  plea  of  privilege  and  in  dis- 
missing the  suit,  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and* remanded. 


Belle  W.  Cochban  et  al.  v.  W.  B.  Cochran,  Executor,  et  al. 

Decided  May  17,  1906. 

1.— Will— CoBStraetion— Life  Estate. 

A  testatrix  provided  by  her  will  as  follows:  "I  want  what  I  have  to  be 
equally  divided  between  my  five  children,  namely.  V.  E.  C,  M.  F.  C,  W.  B.  C, 
B.  F.  B.  G.y  L.  L.  C.  I  want  L.  L.  C.  to  give  bond  for  the  amount  he  gets. 
1  want  his  part  for  him  for  his  life,  and  at  his  death,  if  he  dies  without  lawful 
children,  I  want  his  part  paid  to  my  two  grandchildren,  B.  W.  C,  W.  C, 
B.  J.  C.'s  children."  Held,  said  will  gave  to  L.  L.  C.  only  a  life  interest  in  one- 
fifth  of  said  estate,  with  remainder  to  the  grandchildren  named. 

1. — Sune— Adopted  Heir. 

Lb  L.  C.  died  without  children.  After  the  death  of  the  testatrix  he  adopted 
a  minor  as  his  heir.  Held,  the  adoption  of  such  minor  could  not  defeat  the 
devise  in  remainder  to  the  grandchildren  under  the  terms  of  said  will. 

S. — ^DebtB  Due  by  Life  Tenant — ^Remainderman. 

The  one-fifth  interest  in  the  estate  devised  to  the  grandchildren  in  re- 
mainder could  not  be  charged  with  the  debts  due  by  the  life  tenant  to  the  tes- 
tatrix. A  remainderman  takes  directly  from  the  testator,  and  not  through 
the  life  tenant. 

Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  below 
hefore  Wells  Thompson. 

Spencer  C.  Russell  and  L.  M,  Williamson,  for  appellants  Belle  W. 
and  Willie  D.  Cochran  and  S.  C.  Russell  and  L.  M.  Williamson. — A 
remainderman  takes  by  purchase  from  the  testator,  and  not  by  inheri- 
tance from  the  life  tenant,  and  therefore  neither  he  nor  his  remainder 
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is  subject  to  the  debts  of  the  life  tenant.  Clift  v.  Clift,  72  Texas,  147 ; 
Arraistead  v,  Armistead,  61  S.  W.  Bep.,  1071 ;  Bates  v.  Bider,  44  S.  W. 
Bep.,  666;  24  Am.  &  Eng.  Ency.  Law  (2d  ed.),  384-392. 

The  will  left  a  life  estate  to  L.  L.  Cochran  with  contingent  remainder 
over  to  appellants,  the  contingency  being  that  L.  L.  Cochran  should 
die  without  lawful  children.  He  so  died,  and  the  remainder  thereupon 
became  vested  in  appellants.  Chace  v.  Gregg,  88  Texas,  558 ;  Morris  v. 
Eddins,  44  S.  W.  Bep.,  203. 

While  it  may  be  that  where  one  paragraph  of  a  will  gives  an  absolute 
estate,  a  succeeding  repugnant  paragraph  will  be  disregarded,  neverthe- 
less all  parts  of  a  will  are  to  be  construed  together,  and  if  upon  the 
whole  it  appears  that  the  testator  intended  the  devisee  to  take  merely 
a  life  estate  this  intention  will  be  given  effect,  though  another  clause 
standing  alone,  might  convey  the  idea  that  an  absolute  estate  was  in- 
tended. McMurry  v.  Stanley,  69  Texas,  228;  Dulin  v.  Moore,  6  Texas 
Ct.  Bep.,  41 ;  Chace  v.  Gregg,  88  Texas,  558 ;  Morris  v.  Eddins,  44  S. 
W.  Bep.,  203;  Hancock  v.  Butler,  21  Texas,  805. 

W.  B,  Cochran  and  Hutcheson,  Campbell  £  Hutcheson,  for  appellee. 
— The  intention  of  the  testator  must  he  ascertained  and  followed  in 
construing  a  will.  Lake  v.  Copeland,  82  Texas,  464;  Oxsheer  v.  Nave, 
90  Texas,  572f;  Dial  v.  Dial,  21  Texas,  534;  Cleveland  v.  Cleveland,  89 
Texas,  445. 

All  parts  of  a  will  must  be  looked  to  in  order  to  ascertain  the  inten- 
tion of  the  testator.  Lake  v.  Copeland,  82  Texas,  467;  Faulk  v.  Dashiell, 
62  Texas,  652;  Vardeman  v.  Lawson,  17  Texas,  18. 

The  intention  of  the  testator  must  be  ascertained  from  the  meaning 
of  the  words  used  in  the  instrument  and  these  words  alone.  Hunt  v. 
White,  24  Texas,  652;  Peet  v.  Commerce  St.  By.  Co.,  70  Texas.  627. 

The  intention  of  a  testator  will  not  be  defeated  merely  because  he  has 
not  clothed  his  ideas  in  technical  language.  Bell  v.  Alexander,  22  Texas, 
357. 

The  general  rule  is  that  a  legacy  by  a  creditor  to  his  debtor  does  not 
operate  as  a  release  or  extinguishment  of  the  debt,  unless  it  appears  to 
have  been  the  intention  of  the  testator  that  it  should  so  operate.  The 
rule  is  the  same  whether  the  debt  arose  before  or  after  the  execution  of 
the  will.    18  Am.  &  Eng.  Encv.  of  Law,  2d  ed.,  p.  777  and  notes. 

Tn  order  to  have  a  legacy  by  a  creditor  to  a  debtor  operate  as  a  release 
of  a  debt  owing  by  the  legatee  to  the  testator,  such  intention  on  the  part 
of  the  testator  must  be  clearly  and  affirmatively  proven.  18  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  777  and  notes. 

Xone  of  the  charges  against  L.  L.  Cochran  are  affected  by  the  statutes 
of  limitation ;  the  settlement  and  division  of  the  estate  is  one  in  equity. 
Oxsheer  v.  Nave,  40  S.  W.  Bep.,  9. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  W. 
B.  Cochran,  executor  of  the  will  of  Mrs.  C.  E.  Cochran,  deceased,  for 
the  construction  of  the  will  and  the  partition  of  the  property  therein 
bequeathed.  The  beneficiaries  named  in  the  will  who  were  living,  and 
the  heirs  of  those  who  had  died  subsequent  to  the  death  of  the  testator 
were  made  parties  defendant. 
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The  facts  disclosed  by  the  evidence  are  as  follows:  On  October  15, 
1895,  Mrs.  C.  E.  Cochran  executed  a  will  in  which  she  disposed  of  her 
property  in  the  following  manner : 

''As  life  is  uncertain  and  death  is  sure  I  feel  it  my  duty  as  well  as 
a  privilege  to  write  what  I  want  done  with  what  I  leave,  money  or  land, 
or  stock  of  any  kind.  I  want  what  I  have  to  be  equally  divided  between 
my  five  children,  namely:  Virgil  E.  Cochran,  Mary  Fanny  Cain, 
William  Bannister  Cochran,  Benjamin  F.  B.  Cochran,  L.  L.  Cochran. 
I  want  Loneous  L.  Cochran  to  give  bond  for  the  amount  he  gets.  I 
want  his  part  for  him  for  his  life,  and  at  his  death,  if  he  dies  without 
lawful  children,  I  want  his  part  paid  to  my  two  grandchildren,  Belle  W- 
Cochran,  Willie  Cochran,  D.  J.  Cochran^s  children.*' 

After  the  execution  of  this  will  L.  L.  Cochran  became  indebted  to  his 
mother  at  various  times  and  in  various  amounts,  the  aggregate  of  such 
indebtedness  remaining  unpaid  at  the  death  of  Mrs.  Cochran  being 
$2,079. 

Mrs.  Cochran  died  in  August,  1901,  and  the  will  above  mentioned  was 
thereafter  duly  probated  in  the  County  Court  of  Fort  Bend  County.  W. 
B.  Cochran  was  named  in  the  will  as  executor,  and  had  qualified  as 
such  before  bringing  this  suit. 

L.  L.  Cochran  died  in  August,  1903,  leaving  a  will  which  has  been 
duly  probated,  and  by  which  all  of  his  estate  was  devised  to  his  wife, 
Zora  Cochran.  He  died  without  issue,  no  children  having  ever  been 
bom  to  him.  After  the  death  of  his  mother  he  and  his  wife,  Zora  Coch- 
ran, adopted  as  their  heir  a  minor  named  Fred  Cochran,  who  was  one  of 
the  defendants  in  the  court  below. 

The  defendants  Belle  W.  and  Willie  D.  Cochran  answered  claiming  as 
remaindermen  one-fifth  of  the  entire  estate  free  from  the  debts  of  L.  L. 
Cochran,  the  life  tenant. 

The  firm  of  Russell  &  Williamson  intervened  in  the  suit  claiming  by 
purchase  an  undivided  one-fourth  of  the  interest  of  Belle  and  Willie 
Cochran  in  the  estate,  and  asking  that  their  interest  be  protected  by 
the  judgment. 

Mrs.  Zora  Cochran  answered  and  asserted  title  to  the  one-fifth  interest 
in  the  estate  devised  by  the  will  to  L.  L.  Cochran.  She  also  pleaded 
the  statute  of  limitations  in  bar  of  the  claims  asserted  against  her 
testator,  L.  L.  Cochran. 

Fred  Cochran,  by  his  guardian  ad  litem,  filed  an  answer  adopting  as 
his  own  the  answer  of  Mrs.  Zora  Cochran. 

The  court  below  held  that  the  defendants  Belle  and  Willie  Cochran 
were  entitled  under  the  terms  of  the  will  to  a  one-fifth  interest  in  the 
estate,  but  that  such  interest  should  be  charged  with  the  debt  due  the 
estate  by  L.  L.  Cochran.  Each  of  the  four  remaining  children  of  Mrs. 
Cochran  named  in  the  will  were  decreed  to  be  entitled  to  one-fifth  of 
the  estate,  and  each  was  charged  with  the  amounts  due  by  him  to  the 
estate-  The  interest  of  the  interveners  in  the  portion  of  the  estate  decreed 
to  Belle  and  Willie  Cochran  was  established.  Mrs.  Zora  Cochran  and  the 
minor,  Fred  Cochran,  were  adjudged  to  have  no  interest  in  the  estate. 
All  of  the  property  of  the  estate  was  ordered  partitioned  in  accordance 
with  the  terms  of  the  decree  as  above  indicated,  and  commissioners  of 
partition  were  appointed. 
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Belle  and  Willie  Cochran  and  Bussell  &  Williamson  have  appealed 
jointly  from  this  judgment. 

Mrs.  Zora  Cochran  has  also  appealed,  her  appeal  being  against  all  of 
the  other  parties  to  the  judgment. 

We  will  first  dispose  of  the  questions  presented  by  the  brief  of  Mrs. 
Zora  Cochran.    Her  contentions  are: 

1.  That  the  will  of  Mrs.  C.  E.  Cochran  bequeathed  to  L.  L.  Cochran 
in  fee  a  one-fifth  interest  in  the  estate  of  the  testator,  and  the  subsequent 
provision  of  the  will  directing  that  he  give  bond  for  his  portion,  and 
declaring  that  she  wants  his  part  for  him  for  life,  and  at  his  death,  if 
he  dies  without  lawful  children,  she  wants  it  paid  to  her  grandchildren. 
Belle  and  Willie  Cochran,  are  too  indefinite  and  uncertain  to  reduce 
the  estate  in  fee,  given  him  in  the  previous  clause  of  the  will,  to  a  life 
estate. 

2.  That  under  the  express  terms  of  the  will,  the  estate  bequeathed 
L.  L.  Cochran  would  revert  to  Belle  and  Willie  Cochran  only  in  event 
he  died  without  lawful  children,  and  the  adoption  by  him  of  the  minor, 
Fred  Cochran,  as  his  heir,  constituted  said  minor  a  lawful  child  of  L. 
L.  Cochran  as  that  term  is  used  in  the  will,  and  therefore  the  con- 
tingency, which  by  the  terms  of  the  will  would  defeat  the  estate  in 
remainder,  occurred,  and  L.  L.  Cochran  took  a  fee  simple  estate  in  the 
devised  property. 

She  further  contends  that,  in  any  event,  she  was  entitled,  as  the  sole 
devisee  of  L.  L.  Cochran,  to  one-fifth  of  all  the  net  income  of  the  estate 
which  accrued  after  the  death  of  Mrs.  C.  E.  Cochran,  and  that  her 
interest  in  such  income  could  not  be  offset  by  debts  due  the  estate  by 
L.  L.  Cochran  which  were  barred  at  the  time  this  suit  was  brought. 

We  can  not  agree  to  the  soundness  of  either  the  first  or  second  of 
these  contentions.  While  ihe  language  used  by  Mrs.  C.  E.  Cochran  to 
express  her  desires  as  to  the  disposition  of  her  property  is  not  well 
chosen,  we  think,  when  the  paragraph  of  the  will  above  set  out  is  con- 
sidered in  its  entirety,  that  it  was  clearly  her  intention  to  give  L.  L. 
Cochran  only  a  life  interest  in  one-fifth  of  her  estate,  with  remainder 
to  her  grandchildren,  Belle  and  Willie  Cochran,  in  event  L.  L.  Cochran 
died  without  lawful  issue.  The  statement  that  she  desires  her  estate  to 
be  equally  divided  between  her  five  named  children,  if  standing  alone, 
would  be  construed  to  vest  a  fee  simple  interest  to  an  equal  one-fifth 
of  the  estate  in  each  of  said  children;  but  when  this  statement  is  im- 
mediately followed  by  the  expressions,  *1  want  L.  L.  Cochran  (one  of 
the  five  children  just  previously  named)  to  give  bond  for  the  amount  he 
gets.  I  want  his  part  for  him  for  life,  and  at  his  death,  if  he  dies  with- 
out lawful-  children,  I  want  his  part  paid  to  my  two  grandchildren. 
Belle  W.  Cochran  and  Willie  Cochran,*'  she  makes  plain  her  intention 
that  L.  L.  Cochran  is  to  have  only  a  life  estate  in  an  equal  one-fifth 
of  her  property,  and  if  he  dies  without  lawful  children  said  one-fifth 
part  of  her  property  is  to  go  to  the  appellants  Belle  and  Willie  Cochran. 
We  think  it  equally  clear  that  she  did  not  intend  that  the  estate  in 
remainder  devised  to  her  grandchildren  could  be  defeated  by  the  adop- 
tion by  L.  L.  Cochran  of  an  heir.  While  it  is  true,  as  said  by  Judge 
Key  in  McColpin  v.  McColpin,  8  Texas  Ct.  Bep.,  648,  that  adoption 
under  our  statutes  entitles  the  person  adopted  to  inherit  at  law  as  a  child 
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of  the  adopter,  an  adopted  heir  is  not  in  fact  the  child  of  the  person 
adopting  him,  and  a  devise  to  the  child  or  children  of  a  named  person 
coald  not  be  construed  to  be  a  devise  to  the  adopted  heir  of  such  person. 
The  correctness  of  the  third  contention  of  appellant  Zora  Cochran 
insofar  as  it  states  a  proposition  of  law  need  not  be  passed  upon.  The 
record  shows  that  there  is  indebtedness  due  Mrs.  C.  E.  Cochran's  estate 
by  L.  L.  Cochran  not  affected  by  the  plea  of  limitation  sufficient  in 
amount  to  offset  one-fifth  of  the  net  income  of  said  estate  which  has 
accrued  since  the  death  of  the  testator,  and  therefore  the  legal  questions 
involved  in  this  contention  become  abstract. 

If  our  conclusion  that  under  the  will  of  Mrs.  Cochran,  L.  L.  Cochran 
took  only  a  life  estate  with"  remainder  to  appellants  Belle  and  Willie 
Cochran  is  correct,  it  necessarily  follows  that  the  debts  due  the  estate  by 
L.  L.  Cochran  are  not  a  charge  upon  the  corpus  of  the  one-fifth  of  the 
property  devised  to  him  for  life.  The  remainderman  takes  directly  from 
the  testator,  and  not  as  heir  of  the  life  tenant,  and  his  estate  can  not 
be  charged  with  the  debts  of  the  life  tenant. 

We  do  not  understand  appellees  to  question  the  soundness  of  the 
proposition  last  stated,  but  their  contention  is  that  the  one-fifth  of  the 
estate  devised  to  L.  L.  Cochran  for  life,  and  at  his  death  to  Belle  and 
Willie  Cochran,  is  one-fifth  of  the  property  of  the  testator  less  the 
amount  due  by  L.  L.  Cochran  to  the  estate.  In  support  of  this  conten- 
tion they  quote  the  general  rule  that  a  legacy  by  a  creditor  to  his 
debtor  does  not  operate  as  a  release  or  extinguishment  of  the  debt  unless 
it  clearly  appears  to  have  been  the  intention  of  the  testator  that  it  should 
so  operate. 

This  rule  is  manifestly  not  applicable  to  the  question  under  con- 
sideration, that  question  is  not  whether  the  estate  devised  to  L.  L.  Cochran 
should  be  charged  with  his  debts,  but  what  estate  was  devised  to  him, 
and  what  portion  of  the  testator's  property  she  intended  should  pass  by 
the  will  to  her  grandchildren,  Belle  and  Willie  Cochran. 

We  think  the  will,  construed  as  a  whole,  shows  that  she  intended  that 
her  estate  should  be  divided  into  five  equal  parts  and  one  of  these  parts 
should  go  to  L.  L.  Cochran  for  life,  with  remainder  to  the  grandchildren 
above  named.  It  is  true  that  she  directs  that  her  estate  shall  be  divided 
equally  among  her  five  children,  but  she  follows  this  with  the  statement 
that  the  part  given  to  L.  L.  Cochran  is  for  life  only,  thus  showing  that 
the  equality  which  she  had  in  mind  was  the  division  of  the  property  into 
five  equal  parts  and  not  an  equality  in  the  value  of  the  estate  devised 
to  each  of  the  five  named  children. 

The  cases  of  Lake  v.  Copeland,  82  Texas,  464 ;  Oxsheer  v.  Nave,  90 
Texas,  573;  Faulk  v.  Dashiell,  62  Texas,  652;  Peet  v-  Commerce  St. 
By.  Co.,  70  Texas,  527;  and  others  cited  by  appellees,  all  recognize  the 
rule  that  the  intention  of  the  testator  must  be  ascertained  from  the  will 
as  a  whole,  the  language  used  to  be  interpreted  in  the  light  of  circum- 
stances existing  at  the  time  the  will  was  executed,  and  when  so  ascer- 
tained such  intention  must  control  in  the  construction  of  the  will. 

Applying  this  rule  in  the  construction  of  the  will  under  consideration, 
as  before  stated,  we  think  it  clear  that  Mrs.  Cochran  intended  that  L.  L. 
Cochran  should  have  only  a  life  estate  in  one-fifth  of  the  property  owned 
by  her  at  the  time  of  her  death,  and  that  in  event  he  died  without  children 
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said  one-fifth  of  her  property  should  revert  to  the  two  grandchildren, 
appellants  herein.  Under  this  construction  of  the  will  it  necessarily  fol- 
lows that  the  corpus  of  the  property  devised  to  appellants  in  remainder 
can  not  be  charged  with  the  debts  of  the  life  tenant,  and  the  trial  court 
erred  in  not  so  holding. 

That  portion  of  the  judgment  of  the  court  below  holding  that  the 
one-fifth  of  the  estate  devised  to  L.  L.  Cochran  for  life  should  be  charged 
with  the  debts  due  by  him  to  the  estate,  is  reversed,  and  judgment  is 
here  rendered  in  favor  of  the  appellants,  Belle  and  Willie  Cochran  and 
Russell  &  Williamson  for  one-fifth  of  the  estate  free  from  the  debts  of 
L.  L.  Cochran. 

In  all  other  respects  the  judgment  of  the  court  below  is  affirmed. 

Reversed  and  rendered  in  part 
Affirmed  in  pari. 


Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  W.  C. 
Groner  et  al. 

Decided  May  19.   1906. 

1. — ^Application  for  Continuance — ^Discretion  of  Court 

Where  the  original  petition  charged  defendant  with  negligence  which  would 
probably  result  in  death,  and  an  amended  petition,  filed  on  the  day  of  trial, 
alleged  that  death  had  occurred  as  the  result  of  the  negligence  charged  in  the 
original  petition,  a  second  application  for  continuance  by  defendant  on  the 
ground  of  surprise  was  addressed  to  the  discretion  of  the  court,  and  it  not 
appearing  that  such  discretion  was  abused  the  action  of  the  court  in  overruling 
said  application  was  not  reversible  error. 

2. — ^Death  of  Wife — ^Value  of  Services. 

The  value  of  the  services  of  a  wife  is  a  matter  not  provable  alone  by  an 
expert.  The  term  services,  as  used  at  common  law  in  relation  to  the  labor 
performed  and  aid  rendered  by  a  wife,  does  not  properly  represent  the  dignity 
of  the  wife's  work  as  a  member  of  the  matrimonial  partnership.  Her  duties 
are  those  of  a  wife,  and  are  not  to  be  valued  as  those  of  a  servant  or  hireling. 
The  fruits  of  her  labor  belong  to  the  community  as  do  those  of  the  husband, 
and  the  same  rules  that  apply  to  the  one  apply  to  the  other.  The  value  of  a 
wife's  labor  and  aid  is  a  matter  of  common  knowledge,  and  when  there  is  no 
testimony  concerning  it  the  jury  may,  upon  a  proper  state  of  facts,  proceed  to 
estimate  it  according  to  their  best  judgment. 

8. — Death— Contributing  Cause. 

Where  the  wife  of  the  plaintiff  had  consumption  at  the  time  of  her  exposure 
to  cold  through  the  negligence  of  the  defendant,  and  such  negligence  reasonably 
and  naturally  aggravated  the  disease  and  hastened  her  death,  the  defendant 
would  be  liable  if  such  death  was  a  proximate  result  of  said  negligence.  In 
such  case  the  defendant's  negligence  would  be  a  contributing  cause  of  the  death, 
and  the  negligence  could  not  be  excused  on  the  ground  that  death  would  have 
occurred  later.     This  fact  goes  only  to  the  amount  of  damages. 

Appeal  from  the  District  Court  of  Jack  County.    Tried  below  before 
Hon.  J.  W.  Patterson. 

N.  H.  Lassiter,  Robert  Harrison  and  Sil  Starh,  for  appellant. — The 
evidence  set  out  in  the  application  was  of  the  utmost  importance  to 
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the  defendant,  and  as  .the  necessity  for  it  arose  only  after  the  amend- 
ment was  filed,  the  defendant  was  entitled  to  a  reasonable  time  to  pro- 
cure it.  The  original  suit  abated  at  the  time  of  Mrs.  Groner's  death, 
and  the  amendment  presented  a  new  cause  of  action,  and,  technically, 
the  defendant  was  entitled  to  have  the  original  suit  dismissed  and  a  new 
citation  served  on  it  before  it  was  required  to  answer  the  new  cause  of 
action  set  up.  It  was,  for  a  stronger  reason,  entitled  to  a  continuance 
to  defend  against  the  new  cause  of  action,  if,  as  the  application  shows,  it 
was  not  prepared  with  evidence  to  refute  it.  Low  Water  Company  v. 
Hickson,  74  S.  W.  Rep.,  782;  St.  Louis  S.  W.  Rv.  Co.  v.  Terry,  22 
Texas  Civ.  App.,  177;  Hony  v.  Gamel,  62  S.  W.  RepI,  76. 

The  witness  Groner  did  not  qualify,  and  did  not  show  that  he  knew 
whether  the  estimate  he  was  asked  to  give  was  reliable  or  otherwise. 
His  testimony  simply  gave  his  opinion  and  was  a  pure  guess,  and  was 
inadmissible.  Cameron  Mill  Co.  v.  Anderson,  78  S,  W.  Rep.,  971; 
Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Staton,  49  S.  W.  Rep.,  278;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Bamett,  66  S.  W.  Rep.,  477. 

There  is  no  evidence  in  the  record  to  justify  the  verdict  which  the 
jury  awarded  in  favor  of  F.  S.  Groner  and  W.  C.  Groner,  Jr.,  as  the 
evidence  showed  that  each  of  these  persons  was  an  adult  and  showed  that 
F.  S.  Groner  was  married  and  did  not  live  with  the  deceased  Mrs.  Groner; 
and  the  evidence  wholly  fails  to  show  that  either  of  these  adult  children 
received  or  had  any  reason  to  expect  any  assistance  or  service  or  pecuni- 
ary benefit  from  the  deceased.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Long, 
87  Texas,  152. 

Nicholson  £  Fitzgerald,  for  appellees. — The  application  for  a  contin- 
uance being  defendant's  second  application  and  the  subpoenas  attached 
to  said  application  having  been  issued  six  months  prior  to  th^  date  of 
said  application,  and  having  been  disobeyed  at  a  former  term  of  the  court, 
and  the  testimony  to  be  proven  by  the  witnesses  Beulah  Hamback  and 
Georgia  Light,  being  only  a  matter  of  opinion,  and  not  admissible,  and 
the  expert  testimony  of  the  physicians  expected  to  be  proven,  not  being 
probably  true  (because  a  number  of  expert  witnesses  for  defendant  testi- 
fied on  the  trial  of  the  case,  and  would  not  swear  that  they  could  tell 
about  whether  or  not  Mrs.  C.  C.  Groner  contracted  consumption  prior 
to  November  8,  1904,)  there  was  no  error  in  the  action  of  the  court 
in  overruling  said  application.  The  amended  original  petition  of  plain- 
tiff did  not  set  up  a  new  cause  of  action,  and  said  application  failing  to 
show  any  diligence,  it  was  properly  overruled.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Wright,  19  Texas  Civ.  App.,  49;  Belknap  v.  Groover  et  al.,  56 
S.  W.  Rep.,  249;  Owen  v.  Cibolo  Creek,  etc..  Mining  Co.,  43  S.  W.  Rep., 
297.  On  question  of  new  cause  of  action,  see  Gulf,  C.  &  S.  F.  Rv.  Co. 
V.  Richards,  32  S.  W.  Rep.,  96;  Lee  v.  Boutwell,  44  Texas,  152. 

Minor  children,  the  mother  of  whom  has  been  killed  by  the  negli- 
gence of  a  railway  company,  are  entitled  to  recover  damages,  and  the 
fact  that  the  work  and  services  rendered  by  the  mother  of  said  children, 
prior  to  her  death,  is  performed  afterward  by  another,  will  not  defeat 
such  right  to  recover.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Younger,  38  S.  W. 
Rep.,  1121 ;  Gainesville,  H.  &  W.  Ry.  Co.  v.Lacv,  86  TexM,  244;  Dallas, 
etc,  Ry.  Co.  v.  Elliott,  7  Texas  Civ.  App.,  220. 
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CONNER,  Chief  Justice.— Appellee,  W.  C.  Qroner,  on  January  30, 
1905,  instituted  suit  in  the  District  Court  of  Jack  County  to  recover 
damages  to  himself  and  wife  in  the  sum  of  twenty  thousand  dollars,  re- 
sulting from  alleged  negligence  on  appellant's  part  in  failing  to  keep 
certain  of  its  depots  sufficiently  warmed  while  Mrs.  Groner  was  detained 
therein  waiting  to  take  certain  trains  as  a  passenger,  by  reason  of  which 
it  was  charged  she  contracted  a  deep-seated  cold,  causing  mental  and 
physical  pain,  loss  of  time,  expense  of  sickness  and  probably  death. 

On  the  day  of  the  trial,  September  12,  1905,  appellee  W.  C.  Groner, 
joined  by  the  children  of  the  marriage,  filed  an  amended  petition  with 
allegations  substantially  as  before,  save  it  was  averred  that  as  a  proxi- 
mate result  of  the  wrongs  charged  Mrs.  Groner  died  on  the  22d  day  of 
the  preceding  July. 

The  trial  was  before  a  jury  and  resulted  in  a  judgment  for  appellees 
for  $2,500,  apportioned  as  specified  in  the  verdict. 

Error  is  first  assigned  to  the  action  of  the  court  in  overruling  appel- 
lant's second  application  for  a  continuance.  In  the  bill  of  exception 
taken  to  this  action  of  the  court  it  is  alleged  that  the  appellant  company 
did  not  know  that  appellee  would  claim  that  the  death  of  Mrs.  Groner 
was  the  result  of  the  alleged  negligence  of  the  appellant,  nor  that  ap- 
pellee would  claim  of  defendant  damages  therefor,  until  September  11, 
1905,  when  appellees'  attorney  handed  to  appellant's  attorney  an  amend- 
ed petition  in  which  it  was  for  the  first  time  claimed  that  Mrs.  Groner 
was  dead,  or  that  her  death  was  the  proximate  result  of  the  negligence 
alleged.  It  was  charged  that  Mrs.  Groner's  death  was  caused  from  tuber- 
culosis of  the  lungs,  or  consumption,  and  was  not  the  proximate  result 
of  the  negligence  alleged  by  the  appellees,  and  that  if  given  an  oppor- 
tunity to  do  so,  appellant  could  prove  by  the  witnesses  named  in  its 
application  facts  tending  to  show  that  on  the  8th  day  of  November, 
1904,  (the  day  upon  which  appellees  alleged  she  had  undertaken  her 
journey),  Mrs.  Groner  was  sick  and  then  had  symptoms  of  consumption ; 
that  by  one.  Dr.  Briggs,  a  resident  of  Dallas  County,  appellant  could 
prove  that  in  February,  1904,  he  was  her  attendant  physician  while  in  a 
sanitarium  from  February  15,  1904,  until  Juno  26,  1905;  that  at  this 
time  Mrs.  Groner  was  suffering  with  tuberculosis  of  the  lungs,  or  con- 
sumption, in  an  advanced  stage.  And  appellant  alleged  that  it  could 
further  prove  by  this  witness  and  also  by  Doctors  Derringer  and  Walker, 
residing  in  Fort  Worth,  Tarrant  County,  Texas,  that  from  the  develop- 
ment of  Mrs.  Groner's  disease  on  February  15  it  was  impossible  for  her 
to  have  acquired  it  as  late  as  November  8,  1904,  and  that  she  could  not 
have  acquired  said  disease  from  exposure  to  cold  or  chilly  weather  on 
that  date.  The  application  further  stated  that  if  given  an  opportunity 
appellant  could  procure  many  other  witnesses  to  testify  that  Mrs. 
Groner  had  been  exposed  to  consumption  in  her  home  prior  to  Novem- 
ber 8.  1904;  that  one  son,  Jesse  Lee  Groner,  died  from  this  disease  in 
her  said  home  on  September  14,  1904;  that  a  Miss  Warden  died  of 
consumption  in  deceased's  home  some  time  prior  to  the  death  of  Jesse 
Ijce  Groner;  that  Mrs.  Groner  was  exposed  to  said  disease  from  said 
sources  and  that  she  did  acquire  said  disease  prior  to  the  date  of  her 
journey.  The  application  excused  appellant's  want  of  diligence  in  pro- 
curing the  testimony  suggested  because  of  surprise  and  of  the  want  of 
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knowledge  of  its  materiality,  as  stated,  and  in  other  respects  seems  to 
be  in  conformity  with  the  statute. 

We  have  concluded,  however,  that  the  application  was  addressed  to 
the  sound  discretion  of  the  court,  and  we  feel  unable  to  say  that  such 
discretion  was  abused.  The  original  petition  is  very  full  of  allegations 
that  the  negligence  alleged,  proximately  resulted  in  an  illness  of  Mrs. 
Groner  that  was  serious  and  permanent,  and  that  such  sickness  would 
probably  cause  her  death.  If  appellant  desired  to  receive  more  particular 
information  as  to  the  character  or  manifestations  of  the  sickness  charged 
to  have  resulted  from  appellani's  negligence,  an  exception  should  have 
been  leveled  at  the  petition  calling  for  the  additional  information.  It 
was  not  alleged  in  either  the  original  or  amended  petitions  that  Mrs. 
Groner  died  of  tuberculosis  or  consumption.  This  was  a  defense  pre- 
sented by  appellant,  together  with  the  further  defense  that  the  disease 
named  could  not  have  been  caused  by  exposure  to  cold  on  the  date  when 
it  was  alleged  Mrs.  Groner  was  exposed  thereto,  and  it  would  seem  that 
appellant  should  have  been  prepared  with  the  proof,  if  any  was  obtain- 
able, supporting  these  defenses.  They  seem  alike  applicable  to  the  cause 
of  action  alleged  in  both  the  original  and  amended  petitions.  Nothing 
new  was  presented  by  the  amended  pleadings  other  than  a  result  of  negli- 
gence that  had  been  before  alleged  to  be  probable,  and  hence  appellant 
eonld  hardly  have  been  surprised.  That  appellant  was  not  surprised  is 
indicated  by  the  fact  that  upon  the  trial  it  proved  that  a  few  months 
prior  to  the  time  she  undertook  her  journey  on  the  cars,  Mrs.  Groner's 
son,  Jesse  Lee  Groner,  died  of  consumption  after  an  illness  of  several 
weeks,  during  which  he  was  nursed  by  his  mother.  Appellant  also  de- 
veloped by  the  testimony  of  one  or  more  physicians  that  consumption 
ia  acquired  from  a  germ,  the  tubercle  bacilus,  and  that  this  germ  is 
pommunicable  from  a  person  suffering  with  consumption ;  that  consump- 
tion could  not  be  produced  by  "catching  cold"  or  "exposure  to  cold" ;  and 
it  further  appeared  that  at  least  one  of  the  witnesses  named  in  the  appli- 
cation for  continuance  had  been  theretofore  subpoenaed  for  the  purpose, 
u  stilted  in  the  application,  of  proving  that  Mrs.  Groner  was  sick  on 
November  8,  1904,  and  then  had  symptoms  of  consumption.  So  that, 
on  the  whole,  we  feel  that  we  must  overrule  the  first  assignment  of  error. 

In  the  second  assignment  it  is  urged  that  the  court  committed  er'-or 
in  overruling  appellant's  objections  to  the  testimony  of  appellee  W.  C. 
Groner  to  the  effect  that  in  his  opinion  the  reasonable  value  of  his  wife's 
services  in  the  care  of  the  household  and  in  the  performance  of  her  duties 
in  training  and  caring  for  the  children,  was  six  hundred  dollars  per 
year.  The  objections  were  that  the  testimony  was  irrelevant,  hearsay  and 
does  not  tend  to  prove  any  fact  at  issue;  that  there  was  no  evidence  in 
the  case  that  the  witness  had  any  knowledge  of  the  fact  of  which  he 
was  testifying.  The  objections  made  are  plainly  untenable,  and  it  is 
not  suggested  that  the  witness  had  failed  to  fully  state  the  kind  and 
diaracter  of  his  wife's  services.  The  question  is  not  one  provable  alone 
by  an  expert,  as  in  the  case  of  Cameron  Mill  Co.  v.  Anderson,  78  S.  W. 
Rep.,  971,  cited  by  appellant.  As  said  in  the  case  of  Gainesville,  H. 
4  W.  Ry.  Co.  V.  Lacy,  86  Texas,  248 :  "The  term  service,  as  used  at  com- 
mon law  in  relation  to  the  labor  performed  and  aid  rendered  by  a  wife, 
doe?  not  properly  represent  the  dignity  of  the  wife's  work  as  a  member 
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of  the  xnatrixnonial  partnership  in  Texas.  She  no  more  owes  service  to 
the  husband  than  he  to  her.  Her  duties  are  those  of  a  wife,  and  are  not 
to  be  valued  as  that  of  a  servant  or  hireling.  The  fruits  of  her  labor  be- 
long to  the  community,  as  does  that  of  the  husband,  and  the  same  rulee 
that  apply  to  the  one,  under  like  circumstances  apply  to  the  other.  The 
husband  usually  follows  a  pursuit  which  makes  a  return  in  money,  and 
the  value  of  his  labor  can  be  ascertained  by  a  comparison  with  that  of 
other  men  in  like  employment  with  like  ability.  The  wife's  labor,  while 
equally  valuable  in  the  community  does  not  command  a  price  in  the 
market,  and  therefore  can  not  be  proved  by  experts  as  can  that  of  the 
husband."  And  further,  in  speaking  of  evidence  as  here  objected  to, 
uses  the  following  language :  ^^Suppose  that  in  this  case  a  witness  had 
been  called  to  testify  as  to  the  value  of  Mrs.  Lacy's  labor  and  aid  as  a 
wife.  He  must  simply  have  given  his  opinion,  formed  from  knowledge 
that  is  common  to  all  men.  It  would  have  been  one  man  telling  twelve 
what  his  opinion  was  in  a  given  state  of  facts  in  evidence  before  the  court, 
and  upon  which  they  were  equally  as  well,  if  not  better,  qualified  than 
he  to  form  a  judgment.  Such  testimony  is  admissible  for  either  plain- 
tiff or  the  defendant  in  any  case ;  but  if  not  given,  the  jury  may  upon  a 
proper  state  of  facts  proceed  to  estimate  the  damages  according  to  their 
best  judgment.*'    The  assignment  is  overruled. 

The  fifth  paragraph  of  the  court's  charge  is  objected  to  in  the  third 
assignment,  on  the  ground  that  it  was  '^calculated  to  lead  the  jury  to 
believe  that  if  Mrs.  Qroner  died  of  consumption,  but  the  alleged  negli- 
gence of  the  defendant  caused  her  to  die  of  that  disease  sooner  than  she 
otherwise  would  have  died  from  it,  plaintiff  was  entitled  to  recover  for 
causing  her  death."  We  do  not  think  the  charge  is  erroneous.  The  jury 
were  therein  expressly  instructed  that  if  Mrs.  Groner  died  from  tuber- 
culosis of  the  lungs,  or  consumption,  they  should  find  for  the  defendant 
unless  they  believed  from  a  preponderance  of  the  evidence  that  defendant 
was  negligent,  as  charged,  and  that  such  negligence  was  the  proximate 
cause  of  her  death.  Nor  are  we  prepared  to  hold  that  appellant  is  re^ 
lieved  from  liability  on  the  mere  ground  that  Mrs.  Groner  died  of  con- 
sumption. While,  as  stated,  there  was  testimony  to  the  effect  that  con- 
sumption could  not  be  caused  by  exposure  to  cold,  the  same  witnesses 
further  testified  that  a  severe  cold,  or  any  other  cause  which  lowered 
a  patient's  vitality,  might  allow  the  germs  to  find  lodgment  and  the 
disease  to  begin  its  ravages,  when,  except  for  this  lowering  of  vitality, 
the  patient  might  have  'Vailed  up"  the  germs  and  thrown  them  oflf 
without  injury.  If  therefore,  appellant's  negligence  proximately  pro- 
duced a  condition  of  health  rendering  Mrs.  Groner  susceptible  to  the 
disease  (she  being  otherwise  in  good  health)  and  as  a  natural  and  prob- 
able consequence  she  in  fact  became  affected  with  the  disease  and  her 
death  resulted  therefrom,  appellant  would  be  liable.  Or  even  if  Mrs. 
Groner  at  the  time  of  her  exposure  to  cold,  was  afficted  with  the  disease, 
and  appellant's  negligence  reasonably  and  naturally  aggravated  it  and 
hastened  her  death  appellant  would  be  liable,  if  such  death,  as  submitted 
by  the  court,  was  a  proximate  result  of  the  negligence  charged.  In 
such  case  appellant's  negligence  would  be  at  least  a  contributing  cause 
of  the  death,  and  in  such  event  the  negligence  can  not  be  excused  on  the 
ground  that  Mrs.  Groner's  death  would  have  occurred  later.    Death  to 
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all  mnst  come  sooner  or  later,  and  we  do  not  understand  that  the  laws 
will  relieve  the  wrongdoer  of  liability  upon  speculative  grounds  such  as 
indicated  in  the  objections.  At  most  the  question  goes  to  the  amount 
of  damages  only. 

What  we  have  said  in  the  disposition  of  the  third  assignment  of  error 
also  disposes,  we  think,  of  the  fourth,  which  complains  of  the  refusal  of 
the  court  to  give  appellant's  special  charge  No.  3.  The  effect  of  this 
charge  would  have  been  to  instruct  the  jury  that  if  they  found  that 
Mrs.  Groner  died  of  consumption  and  that  such  disease  could  not 
orig:iiiate  without  the  germs  entering  the  body  from  without,  they  should 
find  for  appellant. 

The  remaining  assignment  complains  of  the  amount  of  the  verdict 
and  of  its  apportionment  among  the  appellees,  but  we  think  the  assign- 
ment without  merit,  and  the  evidence  supporting  the  material  allegations 
of  appellees'  petition,  it  is  ordered  that  the  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  granted,  cause  reversed  and  remanded. 


Li.  C.  Dunlap  v.  Ratwood  Rice  Canal  and  Milling  Company. 

Decided  May  23,  1906. 

l.F-^lP!Bslgiied  Yerdiot. 

The  provision  in  article  1323,  Revised  Statutes,  that  the  verdict  in  a  civil 
case  **shall  be  in  writing  and  signed  by  the  foreman  of  the  jury"  is  directory, 
aod  objection  to  the  verdict  on  this  ground,  after  it  has  been  received  and  the 
jury  dischargedy  comes  too  late. 

S. — Special  Israel — General  Yerdlet. 

Where  a  case  is  submitted  to  the  jury  on  special  issues  alone,  and  the 
jwy,  besides  answering  the  special  issues,  returns  a  general  verdict  also,  the 
general  verdict  should  be  disregarded  by  the  court  in  rendering  judgment. 

t. — Crop — ^Breaeh  of  Contract — ^Xearare  of  Damages. 

Plaintiff  sued  defendant  for  breach  of  contract  to  furnish  water  to  make 
a  riee  erop.  The  proper  measure  of  damages  is  the  reasonable  market  value  of 
his  share  of  the  crop  which  plaintiff  failed  to  make,  but  which  he  would  have 
made  but  for  the  default  of  defendant,  less  the  additional  expense  of  raising 
and  marketing  a  full  crop  over  and  above  the  expense  of  raising  and  marketing 
the  crop  that  was  in  fact  made. 

4.— Special  Israes — ^Katerlal  Issue  Omitted. 

Even  though  a  material  issue  should  not  be  submitted  to  the  jury,  still 
the  judgment  will  be  sustained  if  an  answer  to  the  question  can  be  found  from 
the  evi&nce  in  the  record. 

5w— Svidenoe-nTudgment. 

Evidence  considered  and  held,  not  to  warrant  the  judgment. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

0.  W,  Tharp  and  E.  B.  Pitckett,  Jr.,  for  appellant.— The  court  erred 
in  rendering  judgment  on  the  special  verdict  returned  by  the  jury  because 
the  same  was  not  signed  by  any  member  as  foreman  thereof,  and  it  was, 
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therefore,  not  proper  for  the  court  to  consider  the  same  to  base  its  judg- 
ment upon.    Douglass  v.  Baker,  79  Texas,  499 ;  Rev.  Stats.,  art.  1323. 

The  court  should  have  based  the  judgment  on  the  general  verdict. 
Blum  V.  Rogers,  71  Texas,  676;  Dwyer  v.  Kalteyer,  68  Texas,  564. 

Where  the  defendant  has  failed  to  furnish  sufficient  water  to  irrigate 
the  rice,  according  to  contract,  the  measure  of  damages  would  be  the  diff- 
erence between  what  the  crop  did  make  and  what  it  would  have  probably 
made  if  it  had  been  properly  watered,  less  the  cost  that  would  have  been 
incurred  in  raising,  harvesting  and  making  a  full  crop,  over  and  above 
what  was  incurred  in  raising,  harvesting  and  making  the  crop  which  was, 
in  fact,  made.  International  &  G.  N.  Ry.  v.  Pape,  73  Texas,  503 ;  Ray- 
wood  Rice  Canal  &  Milling  Co.  v.  Langford,  7  Texas  Ct.  Rep.,  420. 

C.  F,  Stevens,  for  appellee. — The  statute  requiring  a  verdict  to  be 
signed  is  directory  and  not  mandatory. 

When  two  verdicts  are  found  by  the  jury,  that  only  will  be  considered 
as  the  proper  verdict  upon  which  the  judgment  of  the  court  is  based. 
McKinno^  v.  Reliance  Lbr.  Co.,  63  Texas,  30. 

Where  a  special  verdict  does  not  find  all  the  facts  necessary  to 
form  the  basis  of  a  judgment,  but  does  answer  all  the  questions  submit- 
ted, the  court  is  presumed  to  have  found  from  the  evidence  the  omitted 
facts  necessary  to  support  the  judgment  if  the  evidence  is  presented  to 
authorize  the  findings  thus  persumed,  hence  in  this  case  if  it  was  neces- 
sary to  show  the  cost  of  planting  the  land  and  rice  separately  from  the 
cost  of  harvesting  and  making  the  same,  the  court  is  presumed  to  have 
found  such  facts  from  the  evidence  although  such  issues  were  not  sub- 
mitted to  the  jury.  Leary  v.  People's  B.  L.  &  S.  Assn.,  49  S.  W.  Rep., 
635 ;  Southern  Cotton  Oil  Co.  v.  Wallace,  54  S.  W.  Rep.,  638;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Botts,  55  S.  W.  Rep.,  614. 

REESE,  Associate  Justice.— This  suit  was  instituted  by  L.  C.  Dun- 
lap  against  the  Raywood  Rice  Canal  Company  to  recover  damages  for 
failure  on  the  part  of  the  Canal  Company  to  furnish  water  for  plaintiff's 
rice  crops  for  the  years  1900  and  1901,  by  reason  of  which,  it  is  alleged, 
plaintiff  failed  to  make  full  crops,  his  loss  on  this  account  amounting-, 
for  the  crop  of  1900,  to  $1,829.26,  and  for  the  crop  of  1901,  to  $1,352.50. 

The  case  was  submitted  to  a  jury  upon  special  issues.  It  appears  that 
the  response  of  the  jury  to  these  questions  was  received  by  the  court,  is 
copied  into  the  judgment  and  is  made  the  basis  of  the  judgment,  where- 
by plaintiff  recovered  $366.  As  directed  by  the  court,  these  answers  to 
the  questions  submitted  to  them  were  written  upon  a  separate  piece  of 
paper,  but  they  were  not  signed  by  the  foreman  of  the  jury.  Copied  in 
the  record  is  also  a  general  verdict  for  the  plaintiff  for  $1,333.92  signed 
by  the  foreman.  This  general  verdict  is  not  referred  to  in  the  judgment 
and  no  notice  appears  to  have  been  taken  of  it  by  the  court.  Prom  the 
judgment  of  the  court  in  his  favor  for  $366  plaintiff  appeals. 

In  the  first  assignment  of  error  appellant  complains  of  the  judgment 
based  upon  the  special  verdict  because  the  same  was  not  signed  by  the 
foreman  of  the  jury.  No  objection  was  made  to  receiving  the  verdict 
on  this  account,  the  objection  first  appearing  in  the  motion  for  a  new 
trial.    The  special  verdict  is  copied  in  the  record  from  which  it  appears 
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that  it  was  not  signed  by  the  foreman  of  the  jury.  It  is  provided  by 
article  1323,  Revised  Statutes  1895,  that  the  verdict  (in  a  civil  case) 
"shall  be  in  writing  and  signed  by  the  foreman  of  the  jury,"  and  it  is 
insisted  that  this  provision  is  mandatory,  and  that  a  verdict  not  so  signed 
can  not  form  the  basis  of  a  judgment. 

We  can  not  find  that  this  question  has  been  directly  decided  in  this 
State.  A  similar  statute  in  Kentucky  was  declared  directory  merely  by 
the  Supreme  Court  of  that  State,  and  it  was  held  that  an  objection  to  a 
verdict  on  this  ground  came  too  late  after  the  jury  was  discharged. 
(Berry  v.  Pusey,  80  Ky.,  170.) 

The  same  construction  was  placed  upon  a  statute  to  the  same  eflfoct 
in  Iowa  (20  Iowa,  465),  and  in  Missouri  (Menne  v.  Neumeister,  25  Mo. 
App.,  300,  distinguishing  the  case  of  Sage  v.  Brown,  34  Ind.,  464). 
Similar  statutes  have  been  held  directory  in  this  state.  (Norwood  v. 
Snell,  68  S.  W.  Eep.,  773.) 

We  think  the  provision  of  the  statute  that  the  verdict  shall  be  signed 
by  the  foreman  of  the  jury  should  be  held  to  be  directory,  and  that  ob- 
jection to  the  verdict  on  this  ground,  made  after  it  has  been  received  and 
the  jury  discharged,  comes  too  late. 

It  is  also  urged  by  appellants  in  the  second  assignment  of  error,  that 
the  court  erred  in  not  rendering  judgment  upon  the  general  verdict 
signed  by  the  foreman,  which  is  copied  in  the  record.  The  authorities 
cited  in  support  of  this  proposition  (Blum  v.  Rogers,  71  Texas,  676, 
and  Dwyer  v.  Kalteyer,  68  Texas,  564)  are  not  in  point  In  those  cases 
the  jury  was  directed  to  return  a  general  verdict  as  well  as  to  answer 
the  questions  submitted  as  special  issues.  The  general  verdict  so  returned 
could  not  properly  be  ignored  by  the  court.  In  the  present  case  there 
was  no  authority  for  the  return  of  the  general  verdict.  The  case  was  sub- 
mitted to  the  jury  on  the  special  issues  alone.  Unless  made  the  basis,  in 
some  way,  of  a  bill  of  exceptions  it  had  no  proper  place  in  the  record. 
It  was  properly  ignored  by  the  court  in  rendering  judgment. 

This  also  disposes  of  the  fourth  assignment  which  substantially  raises 
the  same  objections  to  the  judgment  as  those  presented  by  the  first  and 
second  assignments. 

It  is  further  insisted  by  appellant  that  if  the  special  verdict  could 
properly  form  the  basis  of  a  judgment,  under  the  objections  made,  the 
court  erred  in  applying  the  measure  of  damages  thereto. 

The  proper  measure  of  damages  in  a  case  of  this  kind  is  the  reasonable 
market  value  of  his  share  of  the  crop  which  appellant  failed  to  make, 
but  which  he  would  have  made  but  for  the  failure  of  appellee  to  furnish 
water  in  accordance  with  his  contract,  less  the  additional  expense  of  rais- 
ing and  marketing  a  full  crop  over  and  above  the  expense  of  raising  and 
marketing  the  crop  that  was  in  fact  raised.  (Ravwood  Rice  Canal  & 
Milling  Co.  V.  Langford,  74  S.  W.  Rep.,  926.)  One-half  of  tlie  addi- 
tional crop  which  should  have  been  realized  belonged  to  appellee  under 
the  contract,  but  would  have  had  to  be  raised  and  harvested  at  the  ex- 
pense of  appellant,  so  that  it  wpuld  be  right  to  deduct  from  the  value 
of  appellant's  half  of  the  additional  crop  what  would  have  been 
the  additional  expense  of  raising  and  harvesting  the  entire  crop.  This 
would  have  given  the  net  market  value  to  appellant  of  the  loss  of  crops 
sustained  by  reason  of  the  breach  of  contract  by  appellee. 
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By  the  questions  submitted  to  the  jury  they  were  required  to  find, 
among  other  things,  the  amount  of  rice  that  was  raised  by  appellant  for 
each  of  the  years  in  question,  the  amount  that  would  have  been  raised 
if  appellee  had  furnished  water  in  accordance  with  his  contract,  and  the 
market  value  of  the  rice.  No  question  was  submitted  to  the  jury  as  to 
the  additional  expense  of  raising  and  marketing  the  additional  crop 
which  would  have  been  realized  if  appellee  had  furnished  the  water, 
without  which  it  would  have  been  impossible  to  find  from  the  verdict 
what  amount  of  damages  appellant  was  entitled  to  recover.  Instead  of 
this,  the  jury  was  required  to  find  "what  was  the  cost  of  raising  and 
harvesting  a  crop  of  rice''  during  each  of  the  years  1900  and  1901,  to 
which  they  replied  that  such  cost  was  $10  per  acre. 

The  jury  also  answered  that  appellant  planted  in  1900,  120  acres  and 
in  1901,  145  acres,  that  he  made  in  1900,  374  sacks  of  rice  and  would 
have  made  1,200  sacks,  that  he  made  in  1901,  1,100  sacks  and  would 
have  made  1,450  sacks,  if  the  crops  had  been  watered.  Applying  the 
proper  measure  of  damages  to  the  facts  thus  found,  it  would  appear 
that  for  the  year  1900  appellant  would  have  made,  if  the  crop  had  been 
watered,  1,200  sacks,  of  which  600  sacks  would  have  been  appellant's 
share.  Of  the  374  sacks  which  were  made  it  appears  that  appellee  was 
entitled  to  one-half  for  land  and  water  rent,  which  left  187  sacks  for 
appellant.  Appellee,  however,  remitted  the  one-fifth  for  water  rent,  74 
sacks,  which  added  to  the  187  sacks,  made  the  amount  actually  received 
by  appellant  for  1900,  261  sacks,  disregarding  fractions.  Deduct  this 
from  the  600  sacks  he  ought  to  have  made,  shows  a  loss  to  appellant  of 
339  sacks,  which  at  $3.00  per  sack  was  worth  $1,017.  For  1901  the 
result  would  be,  crop  which  should  have  been  made  1,450  sacks,  of  which 
appellant's  share  would  have  been  725  sacks;  crop  made  1,100  sacks,  of 
which  appellant  received  one-half  or  550  sacks,  making  appellant's  loss 
175  sacks,  which  at  $3.00  per  sack  was  worth  $525.  The  value  of  ap- 
pellant's shares  of  the  crop  lost  for  1900  and  1901  was  $1,542  according 
to  the  finding  of  the  jury.  From  this  should  be  deducted  the  additional 
cost  of  making  and  harvesting  the  additional  crops  that  would  have 
been  made  if  the  crop  had  been  watered,  of  826  sacks  for  1900  and  350 
sacks  for  1901,  a  total  of  1,176  sacks. 

As  we  have  seen,  the  instructions  of  the  court  to  the  jury  did  not 
submit  this  issue,  and  they  were  not  required  to  say  how  much  this 
additional  cost  amounted  to.  Obviously,  the  reply  that  the  cost  of 
raising  and  harvesting  a  crop  of  rice  per  acre  was  $10  did  not  answer 
the  question  that  was  required  to  be  answered,  or  enable  the  court  from 
this  information  alone  to  apply  to  the  facts  found  the  proper  measure  of 
damages,  as  this  $10  per  acre  included  the  entire  cost  of  the  full  crop, 
which  included  the  cost  of  the  crop  in  fact  made. 

The  proper  special  issue  not  having  been  submitted  the  judgment  will 
still  be  sustained,  if  from  the  evidence  such  an  answer  to  the  question 
can  be  found  as  will  sustain  the  judgment.  The  only  evidence  on  this 
issue  to  be  found  in  the  record  is  the  testimony  of  appellant  and  of 
appellee's  witness  Simmons.  Taking  the  testimony  of  Simmons  as  most 
favorable  to  appellee,  it  is  found  that  he  testifies  that  "it  would  cost 
about  $4.00  per  acre  to  get  the  crop  planted  and  in  good  shape,  and  as 
to  haivesting  it,  it  would  depend  upon  how  much  you  raised,  and  the  kind 
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of  deal  you  made^  and  how  much  you  had  to  pay  for  labor.  If  you  had 
a  crop  of,  say,  ten  or  twelve  sacks  per  acre  at  Raywood  it  would  cost,  I 
think,  to  cut  rice,  stack  it,  thresh  it,  haul  to  the  thresher  and  put  it  in 
sacks,  about  $8  per  acre.  A  good  crop  would  cost  from  $10  to  $12  per 
acre.'' 

If  we  consider  that  the  $4  per  acre  was  the  cost  of  planting  and  culti- 
vating up  to  harresting,  which  amount  it  had  cost  appellant  for  the  crop 
raised  by  him,  and  that  $12  per  acre  was  the  entire  cost  of  planting, 
cultivating  and  harvesting,  this  would  leave,  as  the  witness  testifies,  $8 
per  acre  for  the  expense  of  harvesting  and  putting  into  sacks.    As  the 
jury  found  that  a  full  crop,  if  watered,  would  have  been  10  sacks  per 
acre  for  each  year,  this  would  have  been  made  not  more  than  80  cents 
per  sack  additional  cost  of  planting  and  harvesting  the  crop  which  ap- 
pellant would  have  made  and  did  not  make.    As  he  did  not  have  to  pay 
oat  this,  and  would  have  had  to  pay  it  out  if  the  full  crop  had  been  made, 
80  cents  per  sack  on  the  entire  amount  of  shortage  would  have  to  be 
deducted  to  show  the  net  loss  to  appellant.    This  shortage  for  both  years 
was,  as  we  have  seen,  1,176  sacks.     Eighty  cents  per  sack  upon  this 
would  be  $940,  which  amount  deducted  from  the  total  value  of  appel- 
lant's share  of  the  shortage  in  the  crops,  $1,542  would  leave  a  net  loss  to 
appellant  of  $601.20,  instead  of  $366,  the  amount  of  the  judgment. 
Appellant  testified  directly  as  to  what  the  additional  cost  of  a  full  crop 
would  have  been,  which  would  have  made  his  net  loss  much  larger. 
Appellant  in  his  brief  has  explained  the  manner  in  which  the  trial  court 
arrived  at  the  amount  of  the  judgment,  that  is,  by  deducting  $1.00  per 
sack  from  the  market  value  of  the  1,176  sacks  shortage  as  the  additional 
cost  to  appellant  of  harvesting  the  full  crop.    This  finding  is  not  sus- 
tained by  anything  in  the  evidence.     As  the  case  was  submitted  upon 
special  issues  the  jury  should  have  been  required  to  say  specifically  what 
the  additional  cost  would  have  been  of  planting,  cultivating  and  harvest- 
ing such  a  crop  as  appellant  would  have  made  over  and  above  what  the 
crop  that  was  made  cost,  but  the  judgment  would  not  be  disturbed 
on  that  account  if  any  evidence  could  be  found  upon  this  issue  that 
would  sustain  the  judgment  for  the  amount  for  which  it  was  rendered. 
Appellee  in  its  brief  has  not  attempted  to  explain  how  this  result  was 
arrived  at     The  court  seems  to  have  applied  the  proper  measure  of 
damages,  but  in  doing  so  to  have  arrived  at  an  incorrect  result. 

We  think  the  judgment  should  be  reversed  and  a  new  trial  granted, 
and  it  is  so  ordered. 

Reversed  and  remanded. 


Priench  Simpson  et  al.  v.  Weltjs  Thompson. 

'     Decided.  May  23,  1906. 

1^— CoBiictiaff  Teftlmony— Beading  to  Jury  Irrelevant  Pleadings. 

Wliere  plaintiff's  suit  is  founded  upon  charges  of  fraud   in   procuring  a 
sKtlement  of  accounts,  and  certain  other  portions  of  his  pleading  which  charged 
fraud  and  treachery  in  another  and  distinct  transaction  were  stricken  out  bv 
Vol.  XLIII.  Civil— 18. 
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the  court,  and  the  testimony  upon  the  question  of  fraud  in  procuring  the  set- 
tlement was  sharply  conflicting,  it  was  error  to  permit  the  plaintiff  U»  read  to 
the  jury  that  portion  of  his  pleading  which  had  been  stricken  out. 

8. — Same — ^XrreleYant  Testimony. 

Where  the  testimony  is  conflicting  it  is  reversible  error  to  permit  a  party 
to  read  to  the  jury  portions  of  his  pleading  which  had  been  stricken  out  on 
exception,  and  to  testify  concerning  the  facts  alleged  in  said  pleading,  and  for 
the  court  in  its  charge  to  call  attention  of  the  jury  to  such  irrelevant  trans- 
action. 

8. — ^Authority  of  Bank  to  Apply  Depoiiti. 

A  bank  has  the  right  to  apply  the  amount  of  dividends  that  come  into  its 
hands  on  the  note  of  its  debtor. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  Mnnford  Kennon. 

McCormick  &  Brown  and  Brown  &  Lane,  for  appellant. — ^Where,  in 
a  case  tried  before  a  jury,  such  as  the  one  now  under  consideration, 
there  was  a  sharp  conflict  in  the  testimony  between  the  plaintiff 
on  the  one  side  and  the  two  defendants,  who  are  appellants,  on 
the  other,  and  where  the  jury  were  compelled  to  discredit  the  testimony 
of.  the  two  defendants  in  order  to  give  plaintiff  a  verdict,  and  where 
plaintiff's  pleadings,  as  in  this  case,  contained  allegations  prejudicial  to 
the  character  and  business  dealings  of  said  defendants,  it  was  error  for 
the  court  below,  after  having  sustained  demurrers  to  said  allegations,  to 
permit  plaintiff  to  read  them  to  the  jury.  Bev.  Stats.,  art.  1291 ;  Bules 
for  District  Court,  No.  26 :  Port  Worth  and  H.  G.  Ry.  Co  v.  Lindsey, 
32  S.  W.  Eep.,  714. 

Where  a  case,  such  as  the  one  now  under  consideration,  is  being  tried 
before  a  jury,  and  there  is  a  sharp  conflict  in  the  testimony  between  the 
plaintiff  on  the  one  side  and  the  two  defendants,  who  are  appellant,  on 
the  other  side,  upon  the  only  question  that  was  really  at  issue  between 
the  parties  and  upon  which  question  alone  the  court  submitted  the  case 
to  the  jury,  and  where  the  jury  were  compelled  to  discredit  the  testimony 
of  the  two  defendants  in  order  to  give  a  verdict  in  favor  of  plaintiff,  and 
where  the  plaintiff's  pleadings,  as  in  this  case,  contained  allegations  im- 
material to  the  issue  being  tried,  but  highly  prejudicial  to  the  character 
and  business  dealings  of  the  defendants,  it  was  error,  prejudicial  to 
defendants,  for  the  court,  after  having  first  sustained  demurrers  to  such 
allegations,  to  afterwards,  at  the  trial,  permit  plaintiff,  over  defendants' 
objection,  to  read  such  allegations  to  the  jury ;  and  the  injury  and  hurt 
to  defendants  was  intensified  by  permitting  plaintiff,  in  his  testimony^ 
to  testify  about  the  matters  set  up  in  his  pleadings  to  which  defendants 
had  demurred,  and  to  testify  before  the  jury  that  he  had  never  received 
any  benefit  from  the  $17,300  notes,  that  they  were  procured  from  him 
by  one  of  the  defendants  upon  false  representations,  and  the  like,  as  set 
forih  in  the  statement  of  facts  and  bills  of  exceptions.  And  that  de- 
fendants were  injured  thereby  is  manifest  in  view  of  the  action  of  the 
jury  in  returning  a  verdict  against  all  three  of  the  defendants,  when 
there  was  no  proof  to  sustain  it  as  to  one  of  them,  Harbert,  and  to  avoid 
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which  plaintiff  was  compelled  to  remit  the  amount  recovered  against 
said  Harbert. 

The  court  having  through  erroneous  rulings  on  pleadings  and  evidence 
brought  about  a  verdict,  improper  and  prejudicial  to  defendants,  he 
should  have  sustained  their  motions  for  a  new  trial,  and  the  verdict  and 
judgment  should  have  been  vacated  and  set  aside. 

Foard,  Thompson  £  Townsend,  for  appellee. — ^Where  the  parties  mako 
a  settlement  concerning  a  particular  matter  or  transaction,  it  will  not 
be  implied  that  items  of  credit  arising  from  other  and  distinct  trans- 
actions are  to  be  included  in  such  settlement;  and  in  order  to  hold  that 
dividends  arising  from  another  and  distinct  source  were  included  by 
authority  of  plaintiflf  in  said  settlement,  it  would  be  necessary  to  find 
that  he  actually  knew  of  the  existence  and  deposit  of  the  dividends,  and 
knowingly  acquiesced  in  their  appropriation  as  a  credit,  or  that  his 
failure  to  ascertain  such  fact  was  negligence.  The  charge  was  correct 
in  presenting  this  view  of  the  law. 

There  were  pleadings  and  proof  of  such  friendly  and  confidential 
relations  between  plaintiff  and  defendants  as  to  require  disclosure  of  the 
receipt  and  appropriation  of  the  dividends  to  plaintiff,  and  the  issue 
uraa  properly  submitted  by  the  charge.  Cockrill  v.  Cox,  65  Texas,  676 ; 
Railway  Companv  v.  OT)onnell,  58  Texas,  42 ;  Insurance  Co.  v.  Ice  Co., 
64  Texas,  583;  International  &  G.  N.  Ry.  Co.  v.  Leak,  64  Texas,  659; 
Harrell  v.  Houston,  66  Texas,  280;  Weaver  v.  Nugent,  72  Texas,  278. 

PLY,   Associate  Justice. — This   is  a   suit   instituted   by   appellee 
against  Stephen  Harbert  and  the  Simpson  Bank  of  Columbus,  Texas,  a 
co-partnership,  alleged  to  consist  of  Carey  Shaw  and  Priench  Simpson, 
to  recover  certain  dividends  due  him  as  stockholder  in  a  corporation 
known  as  the  "Colorado  County  Texas  Land  Association.*'    It  is  alleged 
that  Simpson  was  the  president  of  the  corporation  and  Harbert  its 
treasurer;  that  Harbert  and  the  bank  had  charge  of  the  books  of  the 
corporation  and  refused  appellee  access  to  them  and  refused  to  render 
a  statement  of  the  condition  of  the  affairs  of  the  corporation;  that  Har- 
bert had  paid  to  the  bank  certain  dividends  due  to  appellee  and  that  it 
then  held  the  money.    Appellants  answered  that  appellee  was  indebted 
to  the  Simpson  Bank  in  a  large  sum  of  money,  and  being  sued  for  the 
same  settled  with  the  bank  by  conveying  to  it  certain  lands  on  which 
it  had  a  deed  of  trust  and  giving  his  notes  for  $5,000.     That  at  that 
settlement  all  sums  paid  into  the  bank  for  appellee  by  any  one  were 
included  in  a  statement  made  as  a  basis  for  the  settlement,  and  appellee 
had  full  credit  for  all  such  sums,  among  such  sums  being  all  the  divi- 
dends paid  into  the  bank  by  any  one.    The  cause  was  tried  by  jury  and 
resulted  in  a  verdict  for  appellee  for  $1,344.    On  that  verdict  judgment 
was  rendered  against  Carey  Shaw  and  Priench  Simpson,  as  individuals 
tnd  as  co-partners  in  the  Simpson  Bank,  and  against  Stephen  Harbert 
for  $1,050,  and  against  Shaw  and  Simpson  individually  and  as  partners 
in  the  Simpson  Bank  for  $294.     In  other  words,  the  judgment  was 
tgainst  Shaw  and  Simpson  for  $1,344  and  against  Harbert  for  $1,050. 
Afterwards  the  judgment  so  far  as  Harbert  wa.s  concerned  was  set  aside, 
on  motion  of  appellee,  and  he  was  dismissed  from  the  suit. 
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Appellee  filed  a  supplemental  petition  which  contained  special  de- 
murrers and  much  new  matter.  This  new  matter  was  excepted  to  by 
appellants  and  the  court  sustained  exceptions  to  those  parts  of  the 
petition  "setting  up  any  matter  or  matters  extraneous  to  the  issue  on  the 
question  as  to  whether  any  dividends  of  the  Colorado  County  Texas 
Land  Association  were  paid  over  to  the  Simpson  Bank,  and  as  to  whether 
or  not  said  dividends  were  included  in  the  settlement  of  accoimts 
between  the  Simpson  Bank  and  the  plaintiff  of  date  February,  1903." 
The  ruling  is  not  free  from  obscurity  and  leaves  open  the  question  as 
to  what  was  or  was  not  considered  extraneous  to  the  issue  named,  but  it 
had  reference  to  some  parts  of  the  petition,  and  it  may  be  safe  to  include 
in  the  extraneous  matter  the  allegations  in  the  supplemental  petition 
in  regard  to  an  oil  mill  enterprise  which  appellee  states  he  was  solicited 
to  enter  by  Carey  Shaw,  which  enterprise  had  no  connection  whatever 
with  the  matters  involved  in  fliis  suit.  In  those  allegations,  which  were 
utterly  foreign  to  the  issues  in  this  case,  Shaw  was  charged  with  acting 
in  bad  faith  with  appellee,  and  with  fraud  and  concealment  as  to  the 
affairs  of  the  enterprise.  The  court  very  properly  sustained  exceptions 
to  the  allegations,  but  over  the  objections  of  appellants  allowed  the 
pleadings,  to  which  the  exceptions  had  been  sustained,  to  be  read  to  the 
jury. 

The  record  discloses  an  irreconcilable  conflict  between  the  testimony  of 
appellee  on  the  one  side,  and  the  testimony  of  Shaw  and  Simpson  on  the 
other.  Appellee  swore  that  he  did  not  know  that  any  dividends  had 
been  declared  by  the  land  association  and  Shaw,  and  Simpson  swore 
that  he  did,  and  that  he  had  attempted  to  draw  the  amount  of  the 
dividend  for  $1,050  out  of  the  bank.  Shaw  stated  that  in  1898,  appellee 
had  demanded  the  dividend  for  $1,050  and  that  the  former  told  the 
latter  that  it  had  been  applied  on  his  debt.  With  this  state  of  case  a 
small  circumstance  might  turn  the  balance  in  favor  of  one  party  or  the 
other,  and  it  can  not  be  ascertained  how  much  influence  the  charges  of 
bad  faith  and  fraud  upon  the  part  of  Shaw  in  regard  to  the  oil  mill 
enterprise  may  have  had  upon  the  minds  of  the  jury.  They  may  have 
taken  the  allegations  as  expressing  the  truth  as  to  that  transaction  and 
could  well  argue  that  if  appellante,  or  either  of  them,  had  acted  in  bad 
faith  and  violated  the  trust  of  a  man  who  had  placed  the  utmost  confi- 
dence in  them  at  one  time,  they  did  it  in  this  instance.  Fraud  and 
deception  had  been  charged  in  procuring  the  settlement  of  the  matters 
pending  between  appellee  and  the  Simpson  Bank,  and  allegations  as  to 
the  same  conduct  in  another  transaction  might  have  had  a  strong  in- 
fiuence  in  rfiaping  the  verdict  of  the  jury.  We  can  not  say  that  it  did 
not  have  that  effect  upon  the  jury,  and  in  view  of  the  confiicting  evidence 
it  may  be  reasonably  assumed  that  it  did  affect  the  verdict.  It  is  true 
that  tiie  objectionable  pleadings  js^ere  not  read  as  evidence,  but  the  jury 
would  probably  not  draw  that  distinction.  The  court  should  have 
required  appellee  to  replead,  or  at  least  have  prevented  him  from  reading 
the  objectionable  pleadings  to  the  jury. 

Under  the  facts  there  was  but  one  issiae  in  this  case,  and  that  was 
whether  or  not  the  dividend  for  $1,050  had  been  included  in  the  settle- 
ment of  February,  1903,  and  the  one  for  $294  had  afterwards  been 
credited  to  appellee.    How  the  indebtedness  to  the  Simpson  Bank  was 
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brought  about  had  nothing  to  do  with  the  case.  Appellee  owed  the  bank, 
he  does  not  deny  that;  he  made  a  settlement  of  that  indebtedness  by  the 
transfer  of  certain  property  to  the  bank  and  the  execution  of  his  note  for 
$5,000.  It  made  no  difference  whatever  what  the  original  consideration 
for  the  indebtedness  was,  and  testimony  in  regard  to  transactions  be^ 
breen  the  parties  as  to  an  oil  mill  enterprise  was  out  of  place.  The  court 
must  have  entertained  this  view  of  the  matter  when  it  sustained  the 
exceptions  to  that  part  of  the  supplemental  petition  setting  up  the  oil 
mill  transaction,  but  afterwards  not  only  permitted  the  obnoxious  plead- 
ings to  be  read  to  the  jury,  but  actually  permitted  appellee  to  testify 
that  his  indebtedness  of  $17,300  to  the  bank  grew  out  of  the  old  Columbus 
Oil  MiU  transactions,  and  that  he  never  "got  a  nickle  in  cash*'  for  the 
notes  he  gave  for  the  indebtedness ;  that  the  original  notes,  that  formed 
the  basis  of  the  settlement  of  February,  1903,  were  given  for  what 
Shaw  told  him  was  his  proportion  of  the  losses.  That  testimony  taken 
in  connection  with  the  pleadings,  which  were  read  to  the  jury,  in  which 
fraud  and  violated  confidence  were  charged  against  appellants,  undoubt- 
edly had  an  injurious  and  improper  influence  with  ttie  jury.  Not  only 
did  the  court  permit  the  pleadings  and  evidence,  referred  to,  to  go  to 
the  jury,  but  called  the  special  attention  of  the  jury  to  the  oil  mill 
transaction  by  charging  that  appellants  had  alleged  in  their  answer  that 
the  dividends  had  been  placed  as  credits  on  certain  notes  given  by  appellee 
to  the  bank,  "which  notes  grew  out  of  the  dealings  of  the  members  of 
the  bank  and  the  plaintiff  in  regard  to  the  purchase  and  operation  of  the 
oil  mill.*'  No  such  allegation  appears  in  the  answer  of  appellants,  but 
the  statement  that  it  was  therein,  taken  in  connection  with  the  allega- 
tions in  the  rejected  pleadings  and  the  evidence  of  appellee  as  to  the 
oil  mill  transaction,  must  have  impressed  the  jury  unfavorably  to  ap- 
pellants. 

The  eleventh  and  twelfth  assignments  of  error  are  not  well  taken. 
There  was  no  assumption  of  the  fact  that  both  or  either  of  the  dividends 
was  or  was  not  included  in  the  settlement  between  appellants  and  ap- 
pellee. 

The  original  pleadings  of  appellee  in  this  case  amount  to  a  bill  for 
an  accounting  as  to  all  dividends  owing  to  appellee  on  certain  stock  in  a 
land  company,  and  for  judgment  against  appellants  for  the  amount  of 
flnch  dividends.  In  his  supplemental  petition  appellee  denied  that  the 
dividends  entered  into  the  settlement  between  the  parties.  The  uncon- 
tradicted evidence  showed  that  the  dividend  for  $1,050  was  included  in 
the  settlement,  and  that  appellee  had  the  advantage  of  it  whether  he 
knew  it  or  not,  and  he  does  not  prove  that  he  was  not  indebted  to  ap- 
pellants in  the  sum  he  agreed  to  pay  in  the  settlement,  but  his  sole 
contention  is  that  he  did  not  know  that  the  dividend  was  included  in  the 
settlement,  and  if  he  had  known  that  it  was  to  enter  therein  he  would 
not  have  settled.  If  the  dividend  for  $1,050  was  included  in  the  settle- 
ment and  appellee  had  the  benefit  of  it,  he  can  not  again  collect  it  and 
obtain  a  second  benefit  from  it,  although  he  may  not  have  known  of  its 
ioclnsion  in  the  settlement.  The  court  recognized  this  principle  in  the 
third  paragraph  of  his  charge,  but  afterwards  stated  rules,  which,  al- 
though they  were  correct  as  general  propositions,  when  not  qualified  were 
calcidated  ,to  njislead  the  jury.    For  he  informed  the  jury  that  matter 
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intended  by  both  parties  to  enter  into  a  contract  bound  both  parties^  and 
that  if  it  was  intended  by  one  party  to  be  included  and  the  other  party 
had  reasonable  opportunity  to  know  that  fact,  and  if  such  other  would 
be  deemed  negligent  in  failing  to  ascertain  the  fact^  that  he  would  be 
bound,  but  otherwise  he  would  not  be  bound.  That  proposition  of  law 
should  have  been  qualified  in  this  case  by  an  instruction  ^at  in  order  to 
recover  the  burden  rested  upon  appellee  to  rebut  the  case  made  by  ap- 
pellants and  show  that  he  had  not  been  credited  with  the  amount  of  his 
dividends  for  $1,050  in  the  settlement  between  him  and  appellants.  This 
doctrine  would  obtain,  although  appellee  had  no  opportunity  offered  to 
inspect  the  account  books  of  appellants  or  statements  made  by  them,  be- 
cause the  duty  devolved  on  appellee  to  rebut  the  case  made  by  appel- 
lants and  to  show  that  they  owed  him  for  the  dividends,  and  if  he  had 
in  fact  befen  credited  with  the  dividends,  he  failed  to  establish  any  in- 
debtedness by  appellants  to  him.  T^e  matter  of  knowledge  of  appellee, 
as  to  the  inclusion  of  the  dividends  or  either  of  them  in  the  settlement, 
could  only  be  of  importance  in  the  event  that  it  was  shown  that  appellee 
was  indebted  to  appellants  in  the  sum  he  agreed  to  pay  less  the  amount 
of  the  dividend  for  $1,050.  Appellants  pleaded  and  proved  a  settlement 
in  which  one  of  the  dividends  was  included  as  a  credit  to  appellee,  and 
he  could  not  recover  unless  he  rebutted  that  proof  by  showing  that  he 
had  not  received  the  benefit  of  that  credit. 

One  of  the  dividends,  that  for  $294,  was  collected  after  the  settle- 
ment between  the  parties,  and  if  appellants  credited  it  on  the  debt  due 
by  appellee  to  them,  he  could  not  recover  it  although  it  was  not  included 
in  the  settlement.  It  follows  that  if  it  was  not  credited  to  appellee  that 
he  is  entitled  to  recover  for  that  amount,  but  the  evidence  was  uncontra- 
dicted that  it  was  placed  as  a  credit  on  appellee's  debt  to  fippellants. 
The  Simpson  Bank  undoubteclly  had  the  right  to  apply  the  amount  of 
the  dividend  that  came  into  its  hands,  on  the  debt  due  by  appellee. 
(Zane,  Banks  and  Banking,  sec.  140.) 

All  the  matters  of  importance  have  been  considered.  It  follows  that 
the  judgment  of  the  trial  court  should  be  reversed  and  the  cause  re- 
manded for  a  trial  on  the  lines  indicated  in  this  opinion. 

Reversed  and  remanded. 


Texas  &  New  Orleans  Railway  Company  v.  W.  W.  Walker  et  al. 

Decided  May  23,  1906. 

1. — ^EYidenoe— Opinion — ^Tlme  Required  to  Transport. 

Evidence  considered  and  held  sufficient  to  qualify  a  witness  expericnccHi 
in  shipping  cattle  over  a  certain  route  to  testify  as  to  the  reasonable  time  re- 
quired for  their  transportation. 

2. — Carrier  of  Live  Stock — Negligence. 

Evidence  held  sufficient  to  show  negligent  delay  of  cattle  in  transportation 
to  market. 

Appeal  from  the  County  Court  of  Bell  County.     Tried  below  before 
Hon.  W.  R.  Butler. 

Baker,  Baits,  Parker  &  Garwood  and  Geo,  W.  Tyler,  for  appellant. — 
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Plaintiff  had  not  shown,  in  his  answers,  that  he  was  qualified  from  ex- 
perience or  otherwise  to  give  an  opinion  as  to  the  reasonable  time  re- 
quired to  transport  cattle  from  Belton  to  New  Orleans.  International 
&  G.  N.  Ry.  Co.  V.  Kuehn,  2  Texas  Civ.  App.,  215 ;  Houston  &  T.  C. 
Rv.  Co.  V.  Smith,  52  Texas,  186;  Sabine  &  E.  T.  Ry.  Co.  v.  Brousard, 
69  Texas,  622. 

The  evidence  was  insufficient  to  show  negligent  delay  bv  defendant. 
Rev.  Stats.,  art.  326;  Rev.  Stats.  TJ.  S.  (1878),  arts.  4386-4390;  Galves- 
ton, H.  &  S.  A.  Ry:  Co.  V.  Wamken,  35  S.  W.  Rep.,  73 ;  Missouri  Pao. 
Rv.  Co.  V.  Ivy,  79  Texas,  446 ;  St.  Louis,  A.  &  T.  Rv.  Co.  v.  Turner,  1 
Texas  Civ.  App.,  632;  Chicago,  R.  I.  &  T.  Rv.  Co.  V.  Kapp,  83  S.  W. 
Sep.,  233-4. 

Pendleton,  Ferguson  &  Durrett,  for  appellee. — The  witness  showed 
himself  qualified  to  give  his  opinion.  Gulf,  C.  &  S.  F.  Hy.  Co.  v. 
Xorfleet,  14  S.  W.  Rep.,  703;  17  Cyc,  31-41,  and  see  note  66,'  page  31, 
and  note  67,  page  32,  for  citation  to  State  Courts. 

EIDSON,  Associate  Justice. — This  is  an  action  for  damages  to  a 
shipment  of  cattle  from  Belton,  Texas,  to  New  Orleans,  Ijouisiana,  made 
hv  appellee  Walker  over  the  roads  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  and  appellant.  The  case  was  tried  before  the 
court  without  a  jury  and  judgment  rendered  in  favor  of  appellee  against 
the  appellant  for  $220  and  costs  of  suit  and  in  favor  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 

The  testimony,  the  admission  of  which  is  complained  of  in  appellant's 
first  assignment  of  error,  was  properly  admitted.  The  testimony  of  the 
witness  that  he  went  with  the  shipment  involved  in  the  suit  and  that  he 
had  made  shipments  since  that  time  over  the  same  roads,  though  he  did 
not  go  with  them,  and  that  he  had  made  shipments  from  Belton  to  New 
Orleans  over  the  Santa  Fe  road,  in  connection  with  the  fact  that  the 
court  will  take  judicial  notice  of  the  respective  runs  and  locations  of  the 
Santa  Fe  road  and  that  of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  from  Belton  to  New  Orleans,  showed  him  qualified  to 
testify  as  to  the  reasonable  time  required  to  transport  cattle  over  the 
roads  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  and 
Texas  &  New  Orleans  Railwav  Company  from  Belton  to  New  Orleans. 
(East  L.  &  R.  R.  Ry.  Co.  v.  Rushing,  69  Texas,  313;  Gulf,  C.  &  S.  F. 
Bv.  Co.  V.  State,  72  Texas,  410;  Railway  Company  v.  Graves,  2  Civ. 
Cases,  Willson,  598.) 

Appellant's  other  assignments  of  error  contend  that  the  findings  of 
the  court  that  appellee's  cattle  were  unreasonably  delayed  during  the 
course  of  transportation  through  the  negligence  of  appellant,  and  that 
appellee  was  damaged  as  the  direct  result  of  such  negligence,  are  not 
supported  by  the  evidence.  We  do  not  agree  with  appellant  in  this 
contention.  While  there  is  a  sharp  conflict  in  the  testimony  on  the  issue 
of  negligence  on  part  of  the  appellant,  in  our  opinion,  it  is  suflScient  to 
justify  the  findings  and  judgment  of  the  court. 

None  of  the  appellant's  assignments  of  error  are  well  taken  and  the 
judgment  of  the  court  below  is  therefore  aflBrmed. 

Affirmed, 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  J.  J. 

Crow. 

Decided  May  23,  1906. 

Railway — Oyerflowing  Land — ^Negligence. 

The  right  to  recover  damages  for  flooding  plaintiff's  land,  caused  by  con- 
struction of  a  railwayi  is  not  dependent  on  negligence  in  the  construction.  It 
is  given  by  the  statute  (Rev.  Stats.,  art.  4436),  wherever  the  company  fails 
to  construct  the  necessary  culverts  and  sluices,  as  the  natural  lay  of  the  land 
requires  for  the  necessary  drainage  thereof. 

Appeal  from  the  County  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  R.  Butler. 

Crow  sued  the  railway  company  and  had  judgment  and  defendant 
appealed. 

T.  8.  Miller  and  Geo.  W.  Tyler,  for  appellant.— The  court  did  not 
find  any  negligence  whatever  on  the  part  of  defendant.  Eev.  Stats. 
(1895),  art.  4436;  Railway  Company  v.  Elam,  1  W.  &  W.  Civil  Cases, 
sec.  447;  Ashley  v.  Wolcott,  11  Cush.,  192;  Turner  v.  Dartmouth,  13 
Allen,  291. 

Pendleton,  Ferguson  &  Durrett,  for  appellee. — The  finding  of  the 
court  (that  defendant's  embankment  concentrated  the  overflowing 
waters  of  Little  Biver  and  discharged  them  through  a  culvert  in  a  current 
upon  plaintiff's  land,  damaging  it),  supports  his  conclusion  that  plaintiff 
was  entitled  to  recover.  St.  Louis  S.  W.  By.  Co.  v.  Baer,  S6  S.  W.  Bep., 
653;  San  Antonio  &  A.  P.  By.  Co.  v.  Qurley,  83  S.  W.  Bep.,  842;  Texas 
&  P.  By.  Co.  V,  Whitaker,  82  S.  W.  Bep.,  1051;  San  Antonio  &  A.  P. 
By.  Co.  V.  Kiersey,  86  S.  W.  Bep.,  744;  Austin  &  N.  W.  By.  Co.  v. 
Anderson,  79  Texas,  427;  St.  Louis  &  S.  P.  By.  Co.  v.  Craigo,  31  S.  W. 
Bep.,  210;  Texas  &  P.  By.  Co.  v.  Overheiser,  76  Texas,  437;  Sabine  & 
E.  T.  By.  Co.  V.  Woods,  69  Texas,  679;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Pomeroy,  67  Texas,  498. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  by  appellee 
against  the  appellant  for  damages  to  crops  from  overflow  caused  by  tiie 
alleged  negligence  of  appellant  in  failing  to  construct  and  maintain  the 
necessary  culverts  and  sluices  through  and  under  its  embankment  across 
Little  Biver  bottom,  adjacent  to  appellee's  land,  for  its  necessary  drain- 
age according  to  the  natural  lay  thereof.  The  case  was  tried  by  the 
court  without  a  jury  and  jiidgment  was  rendered  for  appellee  for  the 
sum  of  $200  and  costs  of  suit. 

Appellant's  contention  that  appellee  was  not  entitled  to  recover,  unless 
it  was  shown  that  appellant  was  negligent  in  the  construction  of  its 
road,  embankment,  culverts  or  sluices,  is  not  sustained  by  the  authorities. 
ITie  requirement  of  the  statute,  that  the  railroad  company  shall  con- 
struct the  necessary  culverts  and  sluices,  as  the  natural  lay  of  the  land 
requires  for  the  necessary  drainage  thereof,  is  absolute,  and  the  right  to 
recover  damages  resulting  from  a  failure  to  comply  with  such  require- 
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ment  is  not  dependent  upon  whether  or  not  the  railroad  company  was 
guilty  of  negligence.  (Sayles*  Key.  Stats.,  art.  4436;  St.  Louis  S.  W. 
Ry.  Co.  V.  Baer,  86  S.  W.  Bep.,  653;  San  Antonio  ft  A.  P.  Ry.  Co.  v. 
Kiersev,  86  S.  W.  Rep.,  744;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Gurley, 
83  S.  W.  Rep.,  842.) 

The  findings  of  fact  and  judgment  of  the  court  are  supported  by  the 
testimony  as  shown  by  the  record.  There  being  no  reversible  error 
pointed  out  in  the  record,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Louisville  ft  Nashville  Railroad  Company  v.  Fred  Emerson  et  al. 

Decided  May  23,  1906. 

Jvxiidietion — ^Honreiideiit—- Servioe. 

No  personal  judgment  can  be  rendered  against  a  nonresident  (a  railwaj 
company  created  and  operating  in  another  State)  upon  service  on  it  by  notice 
deUrered  beyond  this  State,  under  article  1230  of  the  Revised  Statutes. 

Error  from  the  County  Court  of  Collin  County.  Tried  below  before 
Hon.  E.  E.  WUcox. 

Hawhins  &  Haynes,  for  plaintiff  in  error. — In  suit  on  moneyed  de- 
mand in  State  Court  a  personal  judgment  by  default  against  a  non- 
resident defendant,  who  resides  in  another  State  and  who  was  served 
with  notice  in  sudi  other  State,  is  null  and  void.  York  v.  State,  73 
Texas,  652;  Maddox  v.  Craig,  80  Texas,  600;  Donovan  v.  Hinzie,  60  S. 
W,  Sep.,  994;  Pennoyer  v.  Neff,  96  F.  S.,  714;  Wilson  v.  Seligman, 
144  F.  S.,  45 ;  Cooley^s  Const  Lim.,  p.  495. 

The  rule  is  also  applicable  to  non-resident  corporations  that  are  de- 
fendants. Mexican  Central  Ry.  Co.  v.  Pinkney,  149  TJ.  S.,  194;  St. 
Clair  V.  Cox,  106  U.  S.,  360;  Tillinghast  v.  Boston  &  Port  Royal  Lumber 
Co.,  22  Law  Rep.  Ann.,  49. 

EIDSONT,  Associate  Justice. — ^This  suit  was  brought  by  Fred  ifemer- 
son  againat  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
the  Missouri,  Kansas  ft  Texas  Railway  Company,  the  Choctaw,  Oklahoma 
k  Gulf  Railway  Company,  the  Chesepeake  &  Ohio  Railway  Company  and 
the  plaintiff  in  error,  the  Louisville  &  Nashville  Railway  Company,  for 
damages  on  account  of  alleged  injuries  and  over-charge  in  freight  in  the 
transportation  of  one  mare  and  colt  from  Mt.  Sterling,  Kentucky,  to 
McKinney,  Texas;  and,  said  plaintiff  having  dismissed  his  suit  as 
againat  the  defendants,  The  Missouri,  Kansas  ft  Texas  Railway  Company, 
the  Choctaw,  Oklahoma  ft  Gulf  Railway  Company  and  the  Chesepeake 
ft  Ohio  Railway  Company,  the  court  rendered  judgment  in  favor  of 
plaintiff  against  the  defendant,  the  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas,  for  $125  and  certain  costs  by  virtue  of  a  written 
agreement  by  and  between  plaintiff  and  the  said  last  named  defendant 
filed  in  the  suit,  and  also  rendered  j'udgment  in  favor  of  plaintiff  against 
the  appellant,  the  Lousiville  ft  Nashville  Railway  Company  for"$200 
and  dl  costs  of  suit. 
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It  appears  from  plaintiff's  second  amended  original  petition,  upon 
which  the  trial  in  the  court  below  was  had,  that  plaintiff  in  error,  the 
Louisville  &  Nashville  Railway  Company,  is  a  corporation  duly  incor- 
porated under  and  by  virtue  of  the  laws  of  Kentucky  and  has  its  office 
and  place  of  business  at  Louisville,  Kentucky.  The  record  shows  that  a 
notice  as  to  a  nonresident  in  accordance  with  the  provisions  of  article 
1230  et  seq.,  of  the  Revised  Civil  Statutes  of  Texas,  was  issued  in  this 
suit  on  the  28th  day  of  March,  1904,  addressed  to  the  Louisville  &  Nash- 
ville Railroad  Company,  Louisville,  Kentucky;  and  that  said  notice 
together  with  a  certified  copy  of  plaintiff's  second  amended  original 
petition  accompanying  the  same  was  on  the  30th  day  of  March,  1904,  in 
the  city  of  Louisville,  county  of  Jefferson,  State  of  Kentucky,  delivered  to 
M.  H.  Smith  as  the  president  of  said  company.  The  judgment  against 
plaintiff  in  error  was  predicated  upon  the  service  of  this  citation.  We 
think  it  clear,  under  the  authorities,  that  the  court  below  had  no  juris- 
diction to  render  the  judgment  against  the  plaintiff  in  error,  and  the 
judgment  as  to  it  must  therefore  be  reversed  and  the  cause  remanded. 
(York  V.  State,  73  Texas,  652 ;  Maddox  v.  Craig,  80  Texas,  600 ;  Dono- 
van V.  Hinzie,  60  S.  W.  Rep.,  994 ;  Pennoyer  v.  Neff,  95  U.  S.,  714 ; 
Wilson  V.  Seligman,  144  U.  S.,  45.) 

It  appears  from  the  record  that  there  was  an  agreed  judgment  rendered 
in  the  court  below  as  to  the  Missouri,  Kansas  &  Texas  Railway  Compan}' 
of  Texas,  the  Missouri,  Kansas  &  Texas  Railway  Company,  the  Choctaw, 
Oklahoma  &  Gulf  Railway  Company  and  the  Chesepeake  &  Ohio  Railway 
Company.  That  judgment  will  be  affirmed.  The  costs  herein  are  ad- 
judged against  appellee  Fred  Emerson. 

Reversed  and  remanded  in  part. 
Affirmed  in  part. 


Jefferson  &  Northwesteux  Railway  Company  v.  J.  J.  B.  Dresson. 

Decided  May  23,  1906. 

1. — ^Damages — Proflts  of  Contract — Other  Employment. 

The  principle  on  which  plaintiff,  suing  for  a  breach  of  contract  for  his 
personal  services,  must  deduct,  from  the  compensation  he  was  prevented  from 
earning,  whatever  he  could  have  made  during  the  time  in  other  employment, 
does  not  apply  to  contracts  for  other  than  personal  service,  such  as  contracts 
for  railway  construction. 

8. — ^Damages — Prima  Facie  Case. 

Where  profits  in  another  employment  are  to  be  deducted  from  plaintiff's 
damages  for  breach  of  a  contract  for  his  employment,  he  makes  a  prima  facie 
case,  by  showing  the  profits  he  would  have  made  under  the  contract,  and  it  is 
for  defendant  to  show  that  by  its  breach  he  has  been  enabled  to  make  other 
profits  in  other  employment. 

S.— Contract — ^Damages — ^Pleading. 

Where  defendant's  pleading  to  a  suit  for  damages  for  not  permitting  plain- 
tiff to  perform  his  contract  is  a  denial  of  the  contract,  and  not  a  justification 
of  plaintiff's  discharge  under  it,  a  charge  justifying  such  action  on  the  ground 
of  plaintiff's  delay  in  performance  was  properly  refused. 

Appeal  from  the  District  Court  of  Marion  County.     Tried  l)elo\v 
before  Hon.  P.  A.  Turner. 
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W.  T.  Armistead,  for  appellant. 
B.  R,  Taylor,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  an  action  by  the  appellee 
against  the  appellant  for  damages  on  account  of  the  alleged  breach  of  a 
contract  alleged  to  have  been  made  by  appellant  with  appellee,  whereby 
appellee  was  to  grade  and  clear  the  right  of  way  for  a  railroad  track  for 
appellant  for  a  distance  of  four  miles,  one  mile  of  which  extended  from 
the  defendants  track  near  Clark  &  Boyce  Lumber  Company's  mill  in 
Marion  County  on  the  track  of  the  Missouri,  Kansas  &  Texas  Railway 
Company  in  Jefferson,  and  the  other  three  miles  being  the  extension  of 
the  railroad  in  Cass  County,  near  Cave  Springs,  and  running  north- 
westerly three  miles,  for  which  appellee  was  to  receive  ten  cents  per  yard 
for  moving  the  dirt  and  twenty-five  dollars  per  acre  for  clearing  and 
grubbing  tiie  right  of  way. 

Appellant  answered  in  the  court  below  by  general  denial  and  specially 
that  it  had  paid  the  plaintiff  in  full  for  the  grading  and  clearing  of  the 
one  mile  of  track  in  Marion  County.  As  to  the  three  miles  in  Cass 
County,  the  defendant  pleaded  that  it  never  made  any  contract  with 
plaintiff  therefor ;  and  further,  that  the  plaintiff  spent  four  months  in 
grading  and  clearing  the  one  mile  in  Marion  County  and  that  it  was  done 
in  such  an  unskilfuU  manner  and  with  so  much  delay  that  the  defendant 
did  not  want  him  to  do  the  similar  work  in  Cass  County,  as  it  was 
necessary  for  it  to  be  done  promptly  and  much  sooner  than  plaintiff 
could  or  would  do  same,  and  that  as  plaintiff  had  taken  four  months 
instead  of  one  to  do  the  work  in  Marion  County,  its  business  was  at  a 
standstill  in  consequence  thereof  and  that  time  was  material  without 
delaying  the  completion  thereof,  all  of  which  was  known  to  the  plaintiff. 

There  was  a  trial  before  the  court  and  jury  which  resulted  in  a  ver- 
dict and  judgment  for  appellee  in  the  sum  of  $650. 

Appellant's  first  assignment  of  error  complains  of  paragraph  7  of  the 
court's  charge  to  the  jury,  which,  in  effect,  instructed  them  that  if  de- 
fendant broke  said  contract  and  refused  to  allow  the  plaintiff  to  grade 
the  three  miles  of  road  in  Cass  County,  and  to  grub  the  right  of  way, 
to  find  for  the  plaintiff  whatever  amount  he  would  have  made  if  he  had 
been  permitted  to  do  said  work.  Appellant  contends  that  the  instruc- 
tion was  error  because  the  plaintiff,  in  order  to  show  himself  entitled 
to  recover,  was  required  to  prove  that  he  was  unable  to  procure  other 
remunerative  employment  during  the  time  he  would  have  been  engaged 
on  the  work  in  Cass  County.  We  do  not  think  this  insistence  of  appel- 
lant is  sound.  The  doctrine,  that  a  party  is  not  entitled  to  recover 
under  a  breach  of  contract  for  personal  services  when  he  obtained  other 
employment  equally  as  remunerative  during  the  period  of  the  contract, 
does  not  apply  to  a  case  of  this  kind.  This  was  not  a  contract  for  per- 
sonal services,  but  to  do  certain  stipulated  work  which  may  have  been 
performed  by  the  employes  of  appellee,  and  he  was  entitled  to  the  profits 
that  he  would  have  realized  in  the  event  he  had  caused  the  work  to  be 
performed.  Besides,  even  in  cases  of  breach  of  contract  for  personal 
services,  the  plaintiff  is  not  required  to  plead  and  prove  that  he  had 
been  unable  to  obtain  employment  after  the  breach  of  the  contract  in 
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order  to  entitle  him  to  recover.  He  makes  out  a  prima  facie  case  by 
establishing  the  wrongful  breach  of  the  contract^  and  if  his  damages 
can  be  reduced  by  showing  that  he  obtained  other  remunerative  employ- 
ment during  the  period  of  the  contract  breached,  it  is  a  matter  of  de- 
fense to  be  shown  by  the  opposite  paiiy.  (Porter  v.  Burkett,  65  Texas, 
383 ;  Southwestern  Tel.  &  T.  Co.  v.  Bross,  45  S.  W.  Rep.,  178.) 

The  couii  below  did  not  err  in  refusing  to  give  to  ihe  jury  appellant's 
special,  charges  Nos.  1  and  3,  because  there  were  no  pleadings  authorizing 
these  charges;  and  there  was  no  error  in  the  refusal  of  the  couri:  below 
to  give  to  the  jury  appellant's  special  charge  No.  2,  as  the  matter  to 
which  it  relates  was  fully  covered  by  the  eighth  paragraph  of  the  general 
charge  of  the  couri;. 

We  overrule  appellant's  fifth  assignment  of  error.  In  our  opinion 
there  is  no  variance  between  the  allegations  of  appellee's  petition  and 
the  proof.  The  petition  alleged  that  there  was  no  specified  time  as  to 
when  the  work  was  to  be  completed,  and  there  is  no  testimony  in  the 
record  showing  that  there  was  a  specified  time  agreed  upon  as  to  when 
the  work  was  to  be  completed.  Appellee  testified  that  Clark  told  him 
that  he  wanted  him  to  do  the  work  as  quickly  as  he  (witness)  could,  but 
it  does  not  appear  when  he  told  him  this.  Clark  testified  that  he  was 
in  a  hurry  for  the  completion  of  the  work  and  that  he  told  appellee  that 
he  wanted  it  done  quickly  and  that  he  was  well  apprised  of  that  fact ; 
but  Clark  does  not  testify  that  it  was  a  part  of  the  contract  that  the 
work  should  be  done  as  quickly  as  appellee  could  do  it.  Conceding  that 
it  was  a  part  of  the  contract  that  the  work  should  be  done  as  quickly  as 
appellee  could  do  it,  that  would  not  show  that  it  was  to  be  done  in  any 
definite  or  specified  time.  And  further,  appellant,  having  denied  that 
the  contract  for  the  three  miles  in  Cass  County  was  made  at  all,  and 
not  having  pleaded  that  if  it  was  made  it  was  breached  because  appellee 
failed  to  perform  it  within  the  time  agreed  upon,  is  not  in  a  position  to 
take  advantage  of  appellee's  failure  to  comply  with  that  feature  of  the 
contract. 

Under  the  pleadings  of  the  parties,  there  was  no  issue  as  to  whether 
or  not  the  work  was  to  be  performed  in  a  specified  time ;  the  only  issue 
being  as  to  whether  the  contract  was  made,  and,  if  so,  whether  appellee 
was  damaged  by  the  breach  thereof. 

We  discover  no  reversible  error  in  the  record,  and  the  judgment  of 
the  court  below  is  therefore  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


Kitty  Hammond  v.  Eose  Hammond. 

Decided  May  23,  1906. 

1.— Parol  Gift— Wm. 

In  support  of  a  claim  of  parol  gift  to  a  putative  wife,  evidence  that  the 
husband  on  his  death  bed  handed  to  her  his  deeds  to  the  land,  which  was  in 
their  joint  possession,  saying,  "the  deeds  are  yours,  and  the  land,*'  was  admis- 
sible, thougn  coupled  with  the  declaration,  "after  I  die  the  land  will  be  yours.*' 
It  was  a  question  for  the  jury  whether  this  was  intended  as 'a  present  parol 
gift  (valid)  or  an  attempted  parol  will   (invalid). 
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l^IimiUtioii— Begiitered  Deed. 

In  a  controversj  over  land  conveyed  to  the  deceased  husband  and  sought 
to  be  recovered  by  the  legal  from  the  putative  wife,  the  latter,  asserting  a  parol 
gift  and  limitation,  could  not  avail  herself  of  possession  for  Ave  years  under 
the  registered  deed  to  the  husband,  since  the  legal  wife  claimed  under  the  same 
deed.    Thompson  v.  Weisman,  98  Texas,  170,  distinguished. 

S.— Dlvoree— PresumptioiL 

If  the  jury  were  authorized  to  presume  a  divorce  from  the  fact  of  separa- 
tion and  remarriiu;e  of  the  husband  six  years  later  with  another  who  tnere- 
after  lived  with  him  as  his  wife,  such  presumption  was  not  one  of  law  which 
the  court  could  give  in  charge  to  the  jury. 

Appeal  from  the  District  Court  of  Kanfman  County.  Tried  below 
before  Hon.  J.  E.  Dillari 

Huffmaster  £  Huffmaster,  for  appellant. — ^The  conri;  erred  in  refusing 
to  allow  defendant  to  prove  that  the  deceased,  Charies  Hammond,  in  his 
lifetime  made  a  parol  gift  of  the  land  in  controversy  to  the  defendant, 
Kitty  Hammond,  and  put  her  in  possession  thereof.  Keith  v.  Keith,  13 
Texas  Ct.  Bep.,  126;  Shepard  v.  Galveston,  H.  &  H.  R.  E.  Co.,  2  Texas 
Civ.  App.,  639. 

Every  intendment  of  law  is  in  favor  of  matrimony.  The  marriage 
of  Kitty  Hammond  and  Charles  Hammond  by  regular  license  and  under 
fhe  form  of  law,  having  been  proved,  the  law  raises  the  presumption  of 
its  legality,  not  only  casting  the  burden  of  proof  upon  the  party  objecting, 
but  requiring  him  throughout  and  in  every  particular  to  make  the  fact 
appear  that  such  marriage  is  invalid.  Nixon  v.  Wichita,  L.  &  C.  Co.,  84 
Texas,  408;  Lockhart  v.  White,  18  Texas,  109;  Johnson  v.  Simmons, 
50  Texas,  537. 

Kitty  Hammond,  having  in  good  faith  married  Charles  Hammond,  in 
due  form  of  law,  and  never  knowing  that  the  divorce  between  him  and 
Bose  Hammond  was  ever  questioned,  until  the  service  of  process  in  this 
rait,  nearly  10  years  after  Charles  Hammond's  death,  is  entitled  to  all 
the  rights  of  a  lawful  wife,  and  being  in  possession  of  the  land  in  con- 
troversy, can  rely  on  the  five  years  statute  of  limitation,  claiming  same 
under  deeds  standing  in  the  name  of  her  husband,  Charles  Hammond. 
Therefore  the  court  should  have  submitted  the  question  of  limitation  to 
the  jurv.  Thompson  v.  Weisman,  98  Texas,  170 ;  Possett  v.  McMahan, 
74  Texas,  548 ;  McLavy  v.  Jones,  6  Texas  Ct.  Kep.,  492. 

J.  J?.  Bass  and  Thomas  R.  Bond,  for  appellee. — The  court  did  not  err 
in  ruling  out  the  testimony  of  Dave  White  because  it  did  not  show  either 
a  parol  gift  or  sale  of  the  land  to  the  appellant.  And  further,  if  in  fact 
such  contract  as  was  attempted  to  be  proved  by  this  witness  was  made, 
it  came  within  the  statute  of  frauds  and  was  an  attempt  to  abrogate 
onr  statute  of  wills.  Newcomb  v.  Cox,  66  S.  W.  Rep.,  338 ;  Sprague  v. 
Haines,  68  Texas,  216. 

To  have  instructed  the  jury  that  the  law  presumed  that  appellee  and 
Charles  Hammond  had  been  divorced,  and  authorizing  the  jury  to  act 
on  that  presumption  would  have  been  a  charge  upon  the  weight  of  evi- 
dence,   Stooksbury  v.  Swan,  85  Texas,  670. 
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KEY,  Associate  Justice. — This  an  action  of  trespass  to  try  title, 
involving  two  tracts  of  land,  one  of  40  and  the  other  of  17  acres.  The 
trial  resulted  in  a  judgment  for  the  plaintiff  for  the  40  acre  tract,  and 
for  one-half  of  the  17  acre  tract,  and  the  defendant  has  appealed.   , 

Both  parties  claim  title  under  Charles  Hammond,  each  claiming  to  be 
his  surviving  wife.  The  verdict  of  the  jury  finds  that  Charles  Hammond 
married  Rose,  the  plaintiff,  in  1883 ;  that  she  lived  with  him  about  three 
years  when  she  abandoned  him  and  lived  in  adultery  with  another  man ; 
that  he  brought  suit  against  her  for  divorce ;  that  the  suit  was  dismissed 
and  no  divorce  granted ;  that  thereafter  in  1892,  he  married  the  defend- 
ant Kitty,  she  acting  in  good  faith  and  believing  that  he  had  obtained 
a  divorce  from  Rose.  In  1894,  Charles  died,  leaving  Kitty  in  posses- 
sion of  the  land.  The  proof  shows  iiiat  he  left  no  relatives  except  the 
two  women,  each  of  whom  is  now  claiming  his  property  as  his  surviving 
wife. 

The  defendant  Kitty  sought  to  establish  a  parol  gift  from  Charles 
Hammond ;  and,  after  proving  that  he  married  her  and  put  her  in  joint 
possession  with  himself  of  the  land  where  she  resided  with  him  as  his 
putative  wife  up  to  the  time  of  his  death,  she  offered  to  prove  bv  her 
son  Dave  White  lihat  a  few  days  before  the  death  of  Charles  Hammond 
he  requested  Kitty  to  bring  him  a  cigar  box  out  of  his  trunk  which  she 
did,  and  he  took  therefrom  his  land  deeds  and  said:  "There  are  the 
deeds,  the  deeds  are  yours  and  the  land.  Settle  my  debts  and  no  one 
can  bother  you.*'  On  cross-examination  the  witness  said  that  when 
Charles  Hammond  delivered  the  deeds  to  Kitty,  he  said  "After  I  die, 
the  land  will  be  yours ;  whenever  I  die  the  land  becomes  yours."  Further, 
on  redirect  examination  he  reaffirmed  his  first  statement. 

This  testimony  was  objected  to  and  excluded  upon  the  ground  that  it 
was  insufficient  to  prove  a  parol  gift,  and  was  an  attempt  to  prove  a  parol 
will.  We  hold  that  the  testimony  was  admissible,  and  especially  that  it 
should  not  have  been  excluded  upon  the  ground  that  it  was  insufficient 
to  prove  a  parol  gift.  As  a  general  rule,  it  is  not  the  province  of  the 
court  to  pass  upon  the  sufficiency  of  evidence  to  prove  a  particular  is- 
sue. If  testimony  is  offered  which  tends  to  prove  such  issue  it  is  ad- 
missible, and  its  sufficiency  or  probative  effect  becomes  a  question  for 
the  jury  to  pass  upon.  If  Charles  Hammond  placed  Kitty  in  possession 
of  the  land,  handed  her  the  deeds  thereto  and  said  to  her :  "The  deeds 
and  the  land  are  yours,"  such  acts  and  words  on  his  part  tended  to  show 
a  parol  gift  of  the  land.  It  may  be  true  that  he  used  other  language 
in  the  same  connection  tending  to  show  a  parol  will,  which  would  not 
be  valid;  but,  as  the  question  is  presented,  we  think  appellant  was  en- 
titled to  have  the  evidence  submitted  to  the  jury,  and  let  the  jury  decide 
whether  or  not  it  was  the  intention  of  Charles  Hammond  to  make  her 
a  present  gift  of  the  property. 

We  do  not  think  the  testimony  presents  the  question  of  limitation. 
The  suit  was  brought  in  less  than  ten  years  after  the  death  of  Charles 
Hammond,  which  eliminates  the  plea  of  ten  years  limitation.  The  five 
years  statute  of  limitation  is  not  available,  because  there  was  no  recorded 
deed  upon  which  to  base  that  plea.  It  is  true  that  the  deeds  to  Charles 
Hammond  were  recorded  before  his  death,  and  it  was  shown  that  ap- 
pellant claimed  under  those  deeds;  but  so  did  appellee,  and  if  the  latter 
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has  any  title  at  all  it  ante-dates  and  is  superior  to  appellant's  right.  In 
other  words,  both  parties  claim  the  land  under  the  deeds  to  Charles  Ham- 
mond, and  if  appellee  has  the  older  and  superior  right,  appellant  can  not 
use  the  very  deeds  under  which  the  appellee  claims  as  a  basis  for  the 
five  years  statute  of  limitation.  In  this  respect  this  case  is  distinguish- 
able from  Thompson  v.  Weisman,  98  Texas,  170. 

We  overrule  appellant's  contention  to  the  effect  that  the  court  should 
have  instructed  the  jury  that  it  was  a  presumption  of  law  that  Charles 
Hammond  and  his  first  wife,  Eose,  had  been  legally  divorced.  What- 
ever might  be  the  right  of  a  jury  to  indulge  such  presumption  as  a  matter 
of  fact,  we  can  not  sanction  the  contention  that  the  presumption  exists 
as  a  matter  of  law. 

The  question  which  is  sought  to  be  presented  by  the  second  proposi- 
tion under  the  sixth  assignment  of  error,  is  not  germain  to  that  assign- 
ment, and  we  pretermit  any  ruling  upon  that  question.  Nor  do  we  ex- 
press any  opinion  as  to  the  merit  of  the  case  as  developed  by  the  testi- 
mony. 

For  the  error  indicated,  the  judgment  is  reversed  ond  the  cause  re- 
manded. 

Reversed  and  remanded. 


J.  E.  Roche  v.  J.  B.  Dale,  Sr. 

Decided  May  23,  1000. 

l.~€liattel  Mortgage — ^Hame. 

A  chattel  mortgage  executed  by  Henry  Bethan,  but  purporting,  in  the 
body  of  the  instrument,  to  be  by  Henry  Bethel,  and  so  indexed,  was  properly 
admitted  in  evidence  on  proof  that  the  mortgagor  was  as  well  known  by  the 
latter  name  as  by  the  former. 

1— Charge— Weight  of  Svidenoe. 

A  charge  is  not  upon  the  weight  of  evidence  which  leaves  the  jury  to  de- 
termine the  facts,  but  instructs  them  as  to  the  legal  conclusions  to  be  drawn 
therefrom. 

S.— Verdict — Charge. 

On  the  return  of  a  verdict  not  in  the  proper  form  nor  responsive  to  the 
efaaige,  it  was  proper  for  the  court  to  refuse  to  receive  it  and  to  give  the  jury 
instructions  for  its  correction. 

4.— Charge— Froceeda  of  Cotton. 

A  charge  with  respect  to  defendant's  liability  to  account  for  the  proceeds 
of  mortgaged  "cotton"  received  by  him  authorized  the  jury  to  consider  the  lia- 
bility for  the  seed  as  well  as  for  the  lint. 

5.— Conversion — ^Receiving  Proceeds. 

One  who  participates  in  the  conversion  of  mortgaged  property  is  liable, 
whether  he  received  the  proceeds  or  not,  and  is  not  entitled  to  a  charge  limiting 
his  liability  to  proceeds  received  by  him. 

1— landlord  and  Tenant — ^Fnmishing  Team. 

A  landlord  who  merely  takes  up  and  holds  the  debt  and  security  given 
to  another  by  his  tenant  for  a  mule  purchased  by  the  latter,  can  not  be  held  to 
have  thereby  furnished  the  mule  to  him  and  to  have  acquii^Bd  a  landlord's  lien 
theirfor. 
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7. — Landlord  and  Tenant — ^Mortgaged  Property— Oonvenion. 

A  landlord  who  converts  mortgaged  crops  of  his  tenant  is  not  relieved  from 
liability  to  the  mortgagee  by  applying  the  proceeds  to  the  payment  of  a  debt 
owing  by  the  tenant  to  him  and  secured  by  a  mortgage  on  other  property  of 
the  tenant,  but  not  by  lien  on  the  crop  so  converted. 

8. — ^Harmlegt  Error. 

An  appellant  can  not  complain  of  statements  made  by  the  court  during  the 
trial,  as  to  the  state  of  the  proof  as  affecting  the  subsequent  order  of  proceed- 
ing, which,  if  warranted,  could  have  prejudiced  only  the  appellee. 

Appeal  from  the  County  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  Tom  C.  Bradley. 

The  mortgage  admitted  in  evidence  was  signed  Henry  Bethan,  but, 
in  the  body  of  the  instrument,  purported  to  be  the  act  of  Henry  Bethel, 
and  was  so  indexed  by  the  clerk  in  registering  it.  There  was  evidence 
that  the  mortgagor  was  as  well  known  by  the  name  Bethel  as  Bethan. 

The  charge  complained  of  in  the  third  assignment  held  Boche  liable 
for  the  value  of  any  cotton  the  jury  might  find  plaintiff  entitled  to  re- 
cover of  J.  S.  &  R.  and  which  was  sold  to  them  by  defendant  Roche ; 
but  there  was  no  recovery  against  J.  R.  &  R. 

Thurmond  &  Steger,  for  appellant. — The  court  erred  in  admitting  in 
evidence  the  chattel  mortgage  objected  to  from  Henry  Bethan  to  J.  B. 
Dale,  Sr.  Johnson  v.  Wilson,  137  Ala.,  468 ;  Mackey  v.  Cole,  79  Wis., 
426;  Rev.  Stats.,  arts.  3327,  3328,  3331,  3334. 

The  court  erred  in  giving  in  charge  to  the  jury  special  charge  No.  3 
requested  by  defendants  Jones,  Rogers  and  Rogers.  This  charge  was  on 
the  weight  of  the  evidence  in  that  it  assumes  that  Roche  made  the  sales 
of  cotton  mentioned,  and  said  charge  is  not  framed  hypothetically.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Finley,  11  Texas  Civ.  App.,  71  ;*^  Abeel  v.  McDonald, 
12  Texas  Ct.  Rep.,  980. 

When  the  jury  returns  a  verdict  which  is  complete  in  itself,  it  is  the 
duty  of  the  court  to  receive  the  verdict.  The  court  is  not  authorized  by 
law  to  give  additional  instructions  to  the  jury  after  he  has  charged  them, 
unless  requested  in  writing  by  them.  After  the  jury  has  returned  a 
verdict  it  is  error  for  the  court  to  give  them  additional  instructions  un- 
requested,  and  instruct  them  over  the  objections  of  one  of  the  parties 
to  retire  and  bring  in  a  second  verdict  and  thereby  cause  them  to  render 
an  entirely  different  verdict,  and  render  judgment  on  such  verdict  Rev. 
Stats.,  arts.  1317-1321;  Bailey  v.'Hartman,  12  Texas  Ct  Rep.,  400; 
Parker  v,  Stroud,  12  Texas  Ct.  Rep.,  978. 

It  is  error  for  the  court  to  render  judgment  for  an  item  of  damage  not 
claimed  in  the  pleadings  of  the  party  in  whose  favor  the  judgment  for 
such  item  is  rendered,  and  which  said  item  is  not  embraced  in  the  ele- 
ments of  damage  submitted  by  the  court  to  the  jury.  Denison  v.  Ijeague, 
16  Texas,  399;  Mims  v.  Mitchell,  1  Texas,  443;  Hall  v.  Jackson,  3 
Texas,  305;  Martin-Brown  Co.  v.  Pool,  40  S.  W.  Rep.,  820;  Texas  &  P. 
Ry.  Co.  V.  Prank,  13  Texas  Ct.  Rep.,  236 ;  Worsham  v.  Vigual,  5  Texas 
Civ.  App.,  472. 

Where  a  person  is  charged  with  receiving  and  converting  property 
which  is  denied  by  him  it  is  the  duty  of  the  court  to  instruct  the  jury 
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that  he  is  not  liable  for  such  part  of  the  property  as  he  did  not  receive. 
Estes  V.  McKinney,  43  S.  W.  Sep.,  656;  Newman  v.  Ward,  46  S.  W. 
Sep.,  868. 

Where  a  landlord  advances  money  to  a  tenant  to  enable  him  to  make 
a  wop  on  a  oertain  piece  of  land  for  a  certain  year,  he  has  a  landlord's 
lien  on  the  crops  so  made  to  secure  the  payment  of  such  advancement. 
Bev.  Stats.  (1903),  art.  3235;  Newberger  v.  Heintze,  3  Texas  Civ.  App., 
260;  Potter  v.  Wheat,  63  Texas,  406. 

Where  a  tenant  owes  a  landlord  a  debt  secured  by  mortgage  on  prop- 
erty of  his  other  than  the  crop  raised  on  the  landlord's  premises  and 
where  the  tenant  has  mortgaged  the  crop  to  another  party  and  sells 
all  or  part  of  the  mortgaged  property  and  pays  with  the  proceeds  of  ihe 
property  sold,  the  landlord  so  paid  is  not  liable  to  such  third  party  for 
the  proceeds  of  the  mortgaged  property  which  the  landlord  has  received. 
Estes  V.  McKinney,  43  S.  W.  Rep.,  556;  Newman  v.  Ward,  46  S.  W. 
Bep.,  868. 

After  plaintiff  had  introduced  his  mortgage  on  Bethan's  crop,  and  the 
registration  thereof,  and  had  proved  by  Bethan  that  he  had  sold  a  large 
part  thereof  to  appellees  Jones,  Rogers  &  Sogers  after  such  registration, 
it  was  error  for  the  court  to  state  in  the  hearing  and  presence'  of  the 
jiiry  that  ''There  is  nothing  in  the  case  so  far  against  Jones,  Bogers  & 
KogBTs  for  them  to  introduce  evidence.*'  Eev.  Stats.,  art.  1317;  Smith  v. 
Danman,  9  Texas  Civ.  App.,  321 ;  Greif  &  Bros.  v.  Seligman,  11  Texas 
Ct.  Bep.,  126;  Moore  v.  State,  33  Texas  Crim.  Sep.,  311;  Hynes  v. 
Winston,  40  S.  W.  Sep.,  1025 ;  Sargent  v.  Laurence,  16  Texas  Civ.  App., 
544;  Howorth  v.  Carter,  23  Texas  Civ.  App.,  469, 

R.  B.  Toung  and  J.  (?.  McOrady,  for  appellee. 

EIDSON",  Associate  Justice. — This  is  a  suit  by  appellee.  Dale, 
against  Henry  Bethan,  appellant  Boche  and  Jones,  Rogers  &  Rogers  for 
debt,  claimed  to  be  due  by  Bethan  to  Dale  and  alleged  to  be  secured  by 
a  chattel  mortgage  on  the  crop  of  cotton  raised  by  said  Bethan  on  Roche's 
land  for  the  year  1904",  a  part  of  which  cotton  plaintiff  alleged  had  been 
converted  by  defendants,  and  praying  for  judgment  against  Bethan  for 
tiie  debt  and  a  foreclosure  of  said  mortgage  against  the  other  defendants 
for  the  cotton  alleged  to  have  been  converted  by  them  respectively.  Ap- 
pellant, Roche,  answered  in  the  Court  below,  alleging  that  Bethan  owed 
him  for'advances  to  enable  him  to  make  the  crop,  denying  a  conversion 
of  any  part  of  said  cotton  and  claiming  that  he  had  applied  all  of  the 
proceeds  of  the  cotton  received  by  him  to  the  payment  of  his  claims 
Kcnred  by  his  landlord's  lien.  Bethan  answered  that  he  had  paid  Roche 
all  he  owed  him  for  advances,  and  prayed  for  a  judgment  over  against 
Boche  for  value  of  the  cotton  which  he  alleged  Roche  had  converted. 
Jones,  Rogers  &  Rogers  answered  denying  that  they  had  bought  any  of 
fte  cotton,  but  if  they  had  bought  any  they  bought  it  from  Roche  and 
priyed  for  judgment  over  against  Roche  for  any  amount  plaintiff  might 
recover  against  them. 

On  trial  before  the  court  and  jury  a  verdict  and  judgment  was  ren- 
dered for  plaintiff  against  Bethan  for  plaintiff's  debt  against  him,  with 
VoU  XLIII.  Civil— 19. 
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foreclosure  of  mortgage,  and  against  Bethan  and  Boche  for  $140.61, 
and  that  plaintiff  take  nothing  as  against  Jones,  Sogers  &  Sogers,  and 
judgment  was  also  rendered  for  Soche  against  Bethan  for  $63.70  and 
foreclosing  a  mortgage  on  a  certain  mule  for  $41.60.  Soche  alone  has 
perfected  an  appeal  to  this  court. 

The  court  below  did  not  err  in  admitting  the  mortgage  in  evidence 
over  the  objection  of  appellant,  as  shown  in  his  first  assignment  of  error, 
in  view  of  the  fact  that  it  was  shown  by  the  evidence  that  Henry  Bethan, 
the  party  who  executed  the  mortgage,  was  as  well  known  by  the  name  of 
Henry  Bethel  as  by  the  name  of  Henry  Bethan. 

The  charge  of  the  court  complained  of  in  appellant's  third  assignment 
of  error  is  not  subject  to  the  objection  that  it  is  on  the  weight  of  the 
evidence,  as  it  leaves  the  jury  to  determine  whether  or  not  the  state  of 
facts  embraced  in  the  charge  existed,  before  they  could  find  as  therein 
directed.  And  besides,  the  jury  did  not  find  against  appellant  under 
this  charge. 

There  was  no  error  in  the  action  of  the  court  below  complained  of  in 
appellant's  fourth  to  eighth  assignments  of  error,  both  inclusive.  The 
verdict  returned  being  informal  and  not  responsive  to  the  charge,  it 
was  proper  for  the  court  to  decline  to  receive  it  and  to  call  the  attention 
of  the  jury  to  such  defects  and  direct  them  to  correct  the  same.  (Sayles 
Bev.  Stat.,  arts.  1326, 1327;  Oriental  Inv.  Co.  v.  Barclay,  64  S.  W.  Sep., 
90.) 

Appellant's  ninth  assignment  of  error  is  not  well  taken.  Bethan's 
pleadings  alleged  that  Boche  had  disposed  of  certain  cotton  in  the  seed 
belonging  to  him  and  certain  bales  of  cotton  and  the  seed  out  of  same, 
which  he  had  turned  over  to  Boche  to  sell,  and  that  he,  Boche,  had  never 
accounted  to  him,  Bethan,  for  any  of  the  proceeds  thereof.  The  charge 
of  the  court  instructing  the  jury  that  if  they  believed  from  the  evidence 
that  defendant  Boche  received  defendant  Bethan's  half  of  any  of  the 
proceeds  of  cotton  sold  from  the  Bethan  crop  and  had  not  accounted 
to  Bethan  therefor,  they  should  find  a  verdict  in  favor  of  defendant 
Bethan  against  defendant  Boche  for  same,  was  authorized  by  said  plead- 
ings, and  the  language,  **received  defendant  Bethan's  half  of  any  of 
the  proceeds  of  the  cotton  sold  from  the  Bethan  crop,"  included  the^ 
seed  of  the  cotton  as  well  as  cotton  in  bales  or  lint  cotton,  and  the  finding 
of  the  jury  complained  of  in  this  assignment  was  therefore  fully  au- 
thorized. 

There  was  no  error  in  the  action  of  the  court  below  in  refusing  to 
give  to  the  jury  the  appellant's  special  charge  No.  2,  as  the  subject  to 
which  it  relates  was  fully  covered  by  the  third  paragraph  of  the  general 
charge  of  the  court;  and,  besides,  the  uncontroverted  testimony  shows 
that  whatever  of  the  mortgaged  property  was  converted  to  other  than  its 
proper  purpose,  appellant  participated  in  such  conversion,  and  therefore 
there  was  no  evidence  authorizing  this  special  charge. 

Appellant's  eleventh  and  sixteenth  assignments  of  error  are  overruled. 
The  testimony  fails  to  show  that  appellant  furnished  the  mule  to  the 
renter,  but  after  the  renter  had  purchased  same  on  a  credit  and  given  his 
note  with  a  mortgage  on  the  mule  to  secure  the  payment  thereof,  and 
after  the  note  fell  due,  appellant  paid  the  note  off  and  had  it  transferred 
to  him  and  thereby  became  the  owner  thereof  with  the  mortgage   to 
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lecure  it.  This  transaction  simply  constituted  a  payment  of  the  note  to 
the  owner  thereof  and  a  procurement  of  the  security  held  by  the  original 
owner  of  said  note,  which  was  the  mortgage  on  the  mule^  but  did  not 
make  appellant  the  owner  of  the  mule  so  that  he  could  furnish  it  to  the 
renter.     • 

There  was  no  error  in  the  refusal  of  the  court  below  to  give  to  the 
jury  appellant's  special  charges  Nos.  6  and  8  as  there  was  no  evidence  au- 
thorizing them.  The  uncontroverted  evidence  shows  that  none  of  the 
mortgaged  property  was  sold  without  the  permission  of  and  practical 
participation  in  such  sale  by  appellant.  He  testified  that  he  considered 
Bethan's  cotton  practically  his  own;  that  he  controlled  it  and  that  he 
considered  he  had  a  right  to  hold  it  and  would  not  permit  any  of  it  to 
be  sold  without  his  consent.  This  being  true^  appellant  would  be  liable 
for  the  conversion  of  the  mortgaged  property,  although  he  applied  the 
proceeds  to  a  debt  owing  him  by  the  mortgagor.  The  jury  having  found 
in  favor  of  appellant  for  a  foreclosure  of  the  mortgage  on  the  mule 
without  stating  specifically  the  amount  of  the  debt  secured  by  the  mort- 
gage and  the  uncontroverted  evidence  showing  such  debt  to  be  $41.60, 
the  court  did  not  err  in  rendering  judgment  that  the  mortgage  be  fore- 
closed for  that  amount. 

The  statement  of  the  trial  judge  complained  of  in  appellant's  eighteenth 
assignment  of  error  could  not  affect  appellant  prejudicially.  If  anyone 
could  justly  complain  of  said  statement,  it  would  be  appellee. 

The  jury  found  nothing  against  appellant  for  any  sales  made  to  Jones, 
Bogers  &  Bogers.  For  reasons  already  stated,  appellant's  twenty-third 
assignment  of  error  is  overruled. 

There  was  sufiBcient  testimony  to  justify  the  jury  in  finding  the  item 
complained  of  in  appellant's  twenty-fourth  assignment  of  error.  The 
findings  of  the  court  complained  of  in  appellant's  twenty-fifth  assign- 
ment of  error  was  not  prejudicial  to  appellant,  as  under  the  law  he  had 
no  lien  upon  the  mule  except  that  afforded  by  the  mortgage.  Appellant's 
other  assignments  of  error  relate  to  the  suflSciency  of  the  testimony  to 
sustain  the  verdict  and  judgment.  Without  discussing  it  in  detail,  we 
are  of  opinion  that  the  testimony  shown  by  the  record  is  amply  suflScient 
to  sustain  the  verdict  and  judgment.  The  judgment  of  the  court  below 
IS  affirmed. 

Afftrmed, 


Texas  &  Pacific  Railway  Company  v.  J.  T.  Pbmbertok. 

Decided  May  26,  1906. 

L— Ann  Bvned— lEarket  Value. 

Testimony  as  to  what  the  grass  upon  land  would  be  worth  to  the  owner 
for  a  certain  purpose  is  not  evidence  of  its  market  value. 

lr-B«nlag  Grat»— Spark  Arrettert— Isfue. 

In  a  suit  for  setting  fire  to  grass  bj  sparks  from  a  locomotive,  there  being 
no  evidence  as  to  the  character  or  condition  of  the  spark  arrester  on  the  loco- 
■otive,  it  was  error  to  submit  that  issue  to  the  jury. 


292  Texas  Civil  Appeals  Reports,  Vol.  43.  [May, 

Appeal  from  the  County  Court  of  Midland  County.  Tried  below  be- 
fore Hon.  L.  M.  Murphy. 

H.  E.  Crowley,  for  appellant. 
Camp  &  Caldwell,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  sued  appellant  for  the 
value  of  grass  burned  and  for  injury  to  the  turf  on  204  acres  of  land  in 
Midland  County,  the  date  of  the  fire  being  August  27,  1904.  He  was 
allowed  two  hundred  and  thirty-four  dollars  (besides  interest)  for  the 
loss  of  the  grass,  but  was  denied  any  recovery  on  account  of  injurv  to  the 
turf. 

The  only  proof  offered  of  the  value  of  the  grass  was  thus  made  bv 
witness  L.  C.  Wall : 

**(By  plaintiff.)  *Is  there,  or  not,  a  market  value  for  grass  here,  Mr. 
Wall,  in  this  country  as  it  stands  on  the  ground?" 

«A.     TTes,  sir.' 

"*What  would  be  the  market  value  of  that  grass  on  this  territory 
of  Mr.  Pemberton's  that  was  burned?'" 

Defendant  objected  to  the  witness  answering  this  question,  for  the 
reason  that  he  had  not  stated  that  he  knew  the  market  value  of  the  grass. 
'Whereupon  plaintiff  asked  the  following  question: 

"  T)o  you  know,  Mr.  Wall,  what  that  market  value  was  for  the  grass 
on  this  section.  No.  33?" 

"A.    *Yes,  sir,  I  have  got  a  pretty  good  idea.' 

"TVhat  was  that  market  value,  Mr.  Wall?' 

*^A.  'On  that  particular  section  of  land,  the  number  of  cattle  there, 
was  out  there  at  the  time,  and  what  it  was  used  for  and  was  going  to  be 
used  for,  I  would  take  it  that  that  grass  was  worth  anywhere  from 
$1.50  to  $2.00  an  acre." " 

The  defendant  objected  to  said  answer:  1.  Because  the  witness  had 
not  qualified  under  the  rule  sufficiently  to  authorize  him  to  make  such 
statement 

2.  Because  the  witness  goes  on  to  state  that  this  particular  grass, 
for  the  purpose  for  which  it  was  used  and  was  going  to  be  used,  and  the 
character  of  cattle  that  was  on  it  at  the  time,  is  the  basis  for  his  answer. 
The  witness  was  not  asked  any  such  question,  and  his  answer  was  not 
responsive  to  the  question  asked,  and  showed  conclusively  that  it  was 
not  based  on  the  market  value  of  the  grass. 

The  witness  volunteered  the  following  response  to  defendant's  objec- 
tion : 

"The  Witness :  T  do  not  want  to  appear  as  placing  myself  in  a  ridicu- 
lous position  in  giving  that  value  to  that  grass.  I  wanted  to  state  what 
kind  of  cattle  that  he  had  out  there  and  what  he  was  using  it  for/  ^' 

Plaintiff  then  asked  the  question : 

Q.  'What  was  the  value  of  the  grass  on  this  particular  section  at  the 
time,  Mr.  Wall;  the  market  value  of  the  grass?' 

A.  ^ell,  reserving  those  conditions  to  myself,  I  will  say  that  it  is 
from  $1.00  to  $2.00  per  acre;  I  would  say  that  it  was  worth  $1.50,  per- 
haps not  as  much  as  $2.00  per  acre.' " 
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The  defendant  insisted  upon  its  objections  to  each  and  all  of  said  tes- 
timony, and  moved  the  court  to  exclude  it  from  the  consideration  of  the 
jury,  which  objection  and  motion  the  court  overruled. 

By  another  witness  ofEered  by  appellee  the  fact  that  the  grass  had  a 
market  value  was  proved,  but  he  did  not  know  what  it  was;  and  it  is 
evident  from  what  is  quoted  above  that  if  Wall  knew,  he  did  not  state  it 
correctly.  He  undertook  to  substitute  something  for  market  value  which 
was  not  market  value,  and  the  court  erred  in  permitting  this  to  be  done. 
He  seemed  to  be  conscious  of  the  fact  that  he  would  be  placing  himself 
in  a  ridiculous  position  to  say  that  wild  grass  in  Midland  County  in 
the  month  of  August,  1904,  was  worth  on  the  market  from  $1.50  to  $2.00 
per  acre. 

Some  other  rulings  complained  of  are  erroneous,  but  as  presented  in 
the  brief  would  not,  perhaps,  require  the  judgment  to  be  reversed. 

In  view  of  another  trial,  we  suggest  that  the  demurrer  to  appellant's 
answer  should  be  overruled;  also,  if  appellant  should  fail,  as  on  last 
trial,  to  offer  any  proof  as  to  the  character  of  its  spark-arresters,  that 
issue  should  not  be  submitted  to  the  jury,  as  was  done  in  the  fourth  and 
fifth  paragraphs  of  the  charge;  and,  also,  the  testimony  quoted  in  the 
fourth  bill  of  exceptions  should  not  be  admitted. 

Reversed  and  remanded. 


G.  C.  Stonemax  v.  John  S.  Bilby. 

Decided  May  26,  1906. 

1. — Tax  Suit  and  Sale — Service  by  Publication. 

In  a  suit  for  delinquent  taxes  the  affidavit  for  service  by  publication  upon 
a  nonresident  or  unknown  owner,  required  by  article  5232o,  Sayles*  Civil  Stat- 
utes, is  a  condition  precedent  to  the  court's  power  to  inquire  into  the  merits 
of  the  action.  A  citation  by  publication  is  not  authorized  without  such  affidavit 
and  a  judgment  without  citation  is  void. 

2.— ^ud^ment — Collateral  Attack — ^Rebnttablc  Pretumption. 

While  on  a  collateral  attack  the  presumption  will  be  indulged  that  an 
affidavit  was  filed  to  authorize  the  issuance  of  the  citation  by  publication,  still 
this  presumption  may  be  rebutted,  unless  by  doing  so  the  record  is  in  some 
way  contradicted;  therefore  where  the  record  shows  affirmatively  an  insufficient 
affidavit  thB  said  presumption  is  overcome. 

Appeal  from  the  District  Court  of  Scurry  County.  Tried  below  before 
Hon.  W.  K.  Homan. 

ff.  C.  Hughes  and  C.  P.  Woodruff,  for  appellant. — In  a  collateral  at- 
tack upon  a  judgment  of  a  court  of  competent  jurisdiction  it  will  be 
presumed  that  all  necessary  steps  were  taken  to  enable  the  couri:  to 
acquire  jurisdiction,  and  when  an  affidavit  insufficient  to  warrant  the 
idsuance  of  citation  by  publication  is  found  in  the  record,  it  will  be  pre- 
sumed that  a  proper  and  sufficient  affidavit  was  made  and  that  juris- 
diction was  regularly  acquired  by  the  court.  Hardy  v.  Beaty,  84  Texas, 
562;  lams  v.  Root,  22  Texas  Civ.  App.,  416;  Dickson  v.  Moore,  9  Texas 
Civ.  App.,  520. 

When  in  a  trespass  to  try  title  case,  a  defendant  relies  upon  a  tax 


294  Texas  Civil  Appeals  Beposts^  Vol.  43.  [May, 

deed  and  shows  a  valid  judgment,  order  of  sale  and  deed,  it  is  the  duty 
of  the  court  trying  the  case  to  render  judgment  in  his  favor  for  the  title 
to  the  land.  Kenson  v.  Gage^  9  Texas  Ct.  Bep.^  725 ;  Crosby  v.  Bannow- 
sky,  es  S.  W.  Eep.,  47. 

Ed.  J,  Hamner,  for  appellee. 

SPEEB,  Associate  Justice. — Appellee  instituted  this  suit  in  tres- 
pass to  try  title  to  recover  from  appellant  and  another  a  section  of  land 
in  Kent  County.  The  defendants  pleaded  not  guilty  and  the  cause  was 
submitted  to  the  court,  without  the  intervention  of  a  jury,  who  rendered 
judgment  in  favor  of  the  plaintiff  in  the  action.  The  following  are 
the  findings  of  fact  made  by  the  trial  court,  which  we  adopt:  "1.  The 
land  in  controversy  in  this  suit,  being  survey  No.  2,  abstract  No.  505, 
of  640  acres  in  Kent  County,  Texas,  was  patented  to  W.  P.  Wilson 
August  15,  1883,  by  patent  No.  140,  in  vol.  6. 

**WiIson  conveyed  said  land  to  George  S.  Boll,  by  deed  dated  January 
31,  1884;  Boll  conveyed  to  0.  J.  Wiren  and  F.  Cookson  by  deed  dated 
October  25,  1884.  0.  J.  Wiren  conveyed  to  H.  T.  Cookson  and  P.  P. 
Shultz  an  undivided  one-fourth  interest  in  the  land,  by  deed  dated  April 
16,  1887.  F.  Cookson  conveyed  by  quit  claim  deed  to  Dorr  Clark  and 
D.  C.  Plumb,  by  deed  dated  March  23,  1895.  H.  T.  Cookson  and  F.  P. 
Shultz  conveyed  by  quit  claim  deed,  dated  January  31,  1895,  to  Clark 
and  Plumb.  Dorr  Clark  and  D.  C.  Plumb  conveyed  to  Henry  G.  Weare 
by  deed  dated  November  20, 1895,  this  conveyance  reciting  that  the  gran- 
tee was  a  resident  of  Spearefish,  South  Dakota.  A  trust  deed  on  the 
land  in  controversy  was  executed  by  Clark  and  Plumb  to  D.  T.  Bomar 
June  26,  1895.  Clark  and  Plumb  conveyed  to  Charles  L.  Ware  by  deed 
dated  March  1,  1899.  Henry  G.  Weare  and  John  P.  Allison  conve^-ed 
to  Charles  L.  Ware  by  deed  dated  March  3,  1899.  The  Wilkins  I^and 
Mortgage  Company  conveyed  the  lands  in  controversy  to  John  S.  Bilby, 
plaintiff  in  this  suit,  by  deed  dated  December  5,  1901.  Charles  L.  Ware 
and  the  Evans-Snider-Buel  Company  conveyed  this  and  other  lands  to 
plaintiff,  John  S.  Bilby,  by  deed  dated  October  31,  1900.  Charles  Li. 
Ware  executed  a  deed  to  plaintiff,  John  S.  Bilby,  October  2,  1903,  for 
the  land  in  controversy,  reciting  that  this  conveyance  was  made  for  the 
purpose  of  correcting  any  omission  in  the  description  of  the  land  in  his 
previous  conveyance  to  Bilby  of  March  30,  1900.  All  the  foregoing  con- 
veyances were  duly  acknowledged  and  placed  of  record  in  the  deed  records 
of  Kent  County,  Texas. 

"2.  Suit  was  instituted  in  the  District  Court  of  Kent  County  on 
March  11,  1899,  by  the  county  attorney  on  behalf  of  the  State  against 
'unknown  owner,'  to  foreclose  the  lien  for  taxes  on  the  land  in  contro- 
versy deliquent  for  the  years  1895,  1896  and  1897,  aggregating  $43.57. 
The  petition  in  said  suit  was  verified  by  the  aflBdavit  of  fiie  county  at- 
torney that  the  averments  contained  therein  are  true  to  the  best  of  his 
knowledge  and  belief,  but  contains  no  allegation  that  the  owner  was  a 
non-resident  of  the  State,  or  that  the  owner  was  unknown  and  could  not 
be  ascertained  by  inquiry.  This  petition  was  on  a  printed  form  prepared 
under  the  act  approved  April  13,  1895,  and  contained  the  allegation 
that  the  delinquent  tax  record  of  Kent  County,  comprising  a  list  of  all 
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lands  which  had  been  returned  delinquent  since  January  1^  1885,  had 
been  prepared  by  the  comptroller  of  public  accounts;  that  the  land  in 
controversy  is  embraced  therein^  and  returned  delinquent  for  the  taxes 
since  January  1,  1895;  that  a  duplicate  of  said  tax  record  had  been 
sent  to  the  coun^  clerk  of  Kent  County,  and  by  him  recorded  in  a  book 
stfled  and  labelled  *The  Delinquent  Tax  Record  of  Kent  County/  which 
was  immediately  by  the  clerk  certified  to  the  Commissioners'  Court  of 
Kent  County,  published  in  a  newspaper  as  required  by  law,  and  that 
said  court  had  filed  a  list  of  all  of  said  lands  so  advertised  for  taxes,  in- 
cluding the  land  in  controversy,  and  caused  this  suit  to  be  filed.  A 
notice  in  substantial  compliance  with  the  requirements  of  article  5232o, 
Sayles'  Bevised  Statutes,  addressed  to  ^unknown  owner'  and  to  all  per- 
sons owning  or  having  or  claiming  any  interest  in  the  land  in  contro- 
versy, was  issue  on  the  date  of  the  institutioii  of  the  suit,  and  duly  pub- 
Ushed. 

*'0n  October  10,  1899,  the  State  filed  its  first  amended  original  pe- 
tition in  the  tax  suit,  which  was  the  same  in  all  respects  as  the  original 
petition,  except  that  it  alleged  that  the  delinquent  tax  record  had  been 
prepared  by  the  tax  collector  of  Kent  County,  under  the  provisions  of 
an  amended  Act  ^as  enacted  by  the  regular  session  of  the  Twenty-fourth 
Legislature,'  that  said  delinquent  tax  record  had  been  certified  by  the 
county  judge  of  Kent  County,  and  delivered  by  the  tax  collector  to  the 
county  clerk,  who  caused  a  duplicate  thereof  to  be  sent  to  the  comptroller 
of  public  accounts. 

"On  the  same  date  of  the  filing  of  this  amended  petition  a  judgment 
vas  rendered  in  favor  of  the  State,  against  ^unknown  owner*  for  the  sum 
of  $44.63  taxes  due  on  the  land  in  controversy,  adjudging  a  lien  in  favor 
of  the  State  for  the  amount  of  taxes,  interest  and  cost,  and  foreclosing 
the  same — directing  the  issuance  of  an  order  of  sale,  and  that  the  ofl5cer 
making  the  sale  execute  a  deed  to  the  purchaser  thereat,  subject  to  the 
right  of  the  defendant  to  redeem  the  land  within  two  years  from  the 
date  of  the  sale  by  paying  to  the  purchaser  double  the  amount  of  money 
paid  by  him  therefor,  and  that  said  order  of  sale  should  have  the  force 
and  effect  of  a  writ  of  possession  as  between  the  parties  to  the  suit  or 
anyone  claiming  under  the  defendant,  and  that  the  officer  place  the  pur- 
chaser in  possession  of  the  land  within  thirty  days  after  the  day  of  sale. 
**Order  of  sale  was  issued  under  this  judgment  on  November  8,  1899, 
and  the  land  sold  to  the  defendant,  J.  Benfro,  on  December  5,  1899, 
for  the  sum  of  $80,  and  the  order  of  sale  returned  June  9,  1900.    A  deed 
was  executed  by  N".  N.  Eodgers,  sheriflf  of  Kent  County,  the  officer  mak- 
ing the  sale,  on  December  6,  1899,  to  the  defendant,  J.  Eenfro,  for  the 
land  in  controversy,  conveying  all  the  estate,  right,  title  and  interest 
which  the  said  'unknown  owner*  had  on  November  8,  1899,  or  at  any 
time  afterwards,  in  the  land,  subject,  however,  to  defendant's  right  to 
redeem  the  land  within  two  years  after  the  date  of  sale  by  paying  to  the 
purchaser  double  the  amount  of  money  paid  by  him  therefor,  which  deed 
was  duly  acknowledged  and  recorded  in  the  deed  records  of  Kent  County. 
**3.    J,  Renfro  conveyed  to  defendant  G.  C.  Stoneman,  by  deed  dated 
January  28,  1901,  the  land  in  controversy,  which  deed  was  duly  acknowl- 
edged and  recorded. 
"4.    Defendants  have  held  possession  of  the  land  claimed  by  them. 
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from  the  dates  of  their  respective  conveyances,  and  have  made  improve- 
ments thereon  of  the  character  and  to  the  amount  as  claimed  in  their 
petition.  No  proof  has  been  made  in  this  case  of  the  value  of  the  land 
without  such  improvements,  or  its  value  with  the  improvements. 

"5.  At  the  time  of  the  institution  of  the  tax  suit  against  'unknown 
owner,'  in  the  District  Court  of  Kent  County,  to  wit:  March  11,  1899, 
the  records  of  deeds  of  Kent  County  showed  the  legal  title  of  the  land 
in  controversy  to  be  in  Henry  Q.  Weare  of  Spearfsh,  South  Dakota^ 
and  I  find  that  the  county  attorney  of  Kent  County  could  have  ascer- 
tained the  name  and  residence  of  the  owner  of  said  land  at  the  time  of 
the  institution  of  the  tax  suit,  by  reference  to  the  deed  records  of  Kent 
County. 

"6.  In  the  judgment  of  foreclosure  rendered  in  the  tax  suit  on 
October  10,  1899,  there  was  no  recital  of  notice  to  or  service  upon  the 
defendant  in  that  suit,  but  said  judgment  recited  that  the  defendant  ap- 
peared by  an  attorney  appointed  by  the  court  to  represent  the  defendant, 
and  I  find  that  the  record  in  said  tax  suit  shows  no  affidavit  by  the  county 
attorney  that  the  defendant  in  that  suit  was  a  non-resident  of  the  State, 
or  that  the  owner  of  said  land  was  unknown  and  could  not  be  ascertained 
by  inquiry. 
"7.  The  present  suit  was  instituted  on  March  26,  1902.*' 
It  is  sufficient  for  an  affirmance  of  the  judgment  if  we  sustain  any  one 
of  the  three  conclusions  of  law  made  by  the  trial  judge,  and  this  we  do. 
The  findings  show  that  the  judgment  of  foreclosure  rendered  in  the 
tax  suit  contained  no  recital  of  notice  to,  or  service  upon,  the  defendant 
in  that  suit,  and  that  the  petition,  although  sworn  to  by  the  coxmty  at- 
torney representing  the  State,  contained  no  allegation  that  the  owner 
was  a  nonresident  of  the  State,  or  that  the  owner  was  unknown  and 
could  not  be  ascertained  by  inquiry.  Supplementing  the  findings  of  the 
trial  court,  we  further  find  that  the  original  petition  in  the  foreclosure 
suit  contained  the  allegation  "that  the  defendant's  place  of  residence  is 
unknown  to  plaintiff.''  The  question  first  arises,  does  the  failure  to  file 
the  affidavit  for  service  by  publication,  as  required  by  article  5232o, 
Sayles'  Civil  Statutes,  affect  the  jurisdiction  of  the  court  to  proceed  to 
judgment  in  the  case?  That  article,  so  far  as  pertinent  to  the  inquiry, 
reads:  "Wherever  the  owner  or  owners  of  any  lands  or  lots  returned 
delinquent  or  reported  sold  to  the  state,  or  that  may  hereafter  be  reported 
sold  or  returned  delinquent  for  the  taxes  due  thereon  for  any  year  or 
number  of  years,  are  nonresidents  of  the  State,  or  the  name  of  the  owner 
or  owners  of  said  land  or  lots  be  unknown,  then  upon  affidavit  setting 
out  that  the  owner  or  owners  are  nonresidents  or  that  the  owner  or 
owners  are  unknown  to  the  attorney  for  the  State  and  after  inquiry  can- 
not be  ascertained,  said  parties  shall  be  cited  and  made  parties  defendant 
by  notice,"  etc.  We  think  it  is  to  be  understood  from  this  language  that 
as  a  condition  precedent  to  the  court's  power  to  inquire  into  the  merits 
of  the  action,  the  affidavit  provided  for  must  have  been  filed.  In  other 
words,  a  citation  by  publication  is  not  authorized  except  upon  the  filing 
of  such  affidavit,  and  of  course  a  judgment  without  citation  may  be  shown 
to  be  invalid  if  properly  attacked.  The  following  authorities  appear  to 
treat  such  omission  as  a  jurisdictional  defect:  Hardy  v.  Beaty,  84  Texas, 
562;  lams  v.  Root,  22  Texas  Civ.  App.,  416;  Pennoyer  v,  Neff,  95  TJi 
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S.,  714;  Coons  v.  Throckmorton,  25  Ark.,  60;  Allen  y.  Smith,  25  Ark., 
495;  People  v.  Pearson,  76  Cal.,  400,  18  Pac.  Rep.,  424;  Bardsley  y. 
Hines,  33  la.,  157 ;  Jeflfreys  v.  Hands,  37  Ky.,  89 ;  Murdoch  v.  Hillyer, 
45  Mo.  App.,  287 ;  Gilmore  v.  Lampman,  91  A.  S.  R.,  376 ;  Beckett  v. 
Cuenin,  22  Am.  St.  Rep.,  399. 

This  brings  ns  to  a  consideration  of  the  further  question  whether  or 
not  the  failure  to  file  a  proper  affidavit  in  the  original  tax  foreclosure 
suit,  can  be  shown  in  this,  since  the  attack  is  collateral.  We  are  not 
umnindful  of  the  rule  laid  down  in  the  Texas  cases  above  cited,  to  the 
effect  that  on  collateral  attack  the  presumption  is  that  a  sufficient  affi- 
davit was  filed  to  authorize  the  issuance  of  the  citation  by  publication. 
But  we  understand  the  rule  to  be  that  this  is  a  rebuttable  presumption 
imless  rebutting  it  involves  in  some  way  the  contradiction  of  the  record. 
As  before  shown,  the  judgment  does  not  recite  the  filing  of  an  affidavit 
or  service  upon  the  defendant  in  the  action,  but  on  the  contrary  the 
record  does  affirmatively  show  an  insufficient  affidavit  (the  sworn  peti- 
tion), and  in  such  case  the  inference  is  that  the  service  was  had  upon 
the  defective  affidavit,  the  only  one  in  the  record,  and  the  presumption 
above  referred  to  is  therefore  overcome.  This  we  understand  to  be  the 
application  of  the  exact  rule  announced  by  us  in  the  cases  of  Earnest  v. 
Glater,  7  Texas  Ct  Rep.,  712;  Babcock  v.  Wolflfarth,  10  Texas  Ct.  Rep., 
164;  in  each  of  which  cases  a  writ  of  error  was  refused. 

Holding  as  we  do  in  these  respects,  we  affirm  the  judgment  of  the 
District  Court  irrespective  of  his  other  conclusions  of  law,  which  we  find 
it  unnecessary  to  decide  or  even  to  discuss. 

Affirmed. 

Writ  of  error  refused. 


Texas  ft  Pacific  Railway  Company  v.  J.  G.  Bump. 

Decided  May  26,  1906. 

L— Terdiot — ^Preponderanoe  of  EvtdeBoe. 

A  mere  preponderance  of  evidence  against  a  verdict  will  not  authorize  an 
Appellate  Court  to  set  it  aside  in  the  absence  of  anything  in  the  record  show- 
ing that  it  was  the  result  of  passion  or  prejudice. 

S^-XidiiLff  oa  Iteight  Train — ^Atsumed  Kisk — Charge. 

In  a  suit  by  plaintiff  for  personal  injuries  received  while  riding  on  a 
freight  train  in  charge  of  stock,  charges  considered,  and  held  to  sufficiently  and 
cornetly  present  the  law  as  to  the  risk  assumed  by  plaintiff. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

ff.  (7.  Shropshire,  for  appellant. — A  shipper  going  along  with  his 
stock,  and  riding  upon  a  freight  train,  is  deemed  to  assume  such  risk  of 
dangers  as  necessarily  attend  the  kind  of  train  on  which  he  is  riding, 
and  if  he  is  injured,  while  so  riding  upon  said  freight  train,  from  dan- 
gers such  as  are  incident  to  travel  upon  such  a  train,  he  can  not  recover 
for  such  injuries  and  it  was  error  for  the  court  to  refuse  to  so  instruct 
the  jury.     Bunnels  et  al.  v.  Houston,  E.  ft  W.  T.  By.  Co.,  50  S.  W. 
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Sep.,  172;  Wait  v.  Omaha,  K.  C.  &  E.  Ey.  Co.,  65  S.  W.  Rep.,  1028; 
Erwin  v.  Kansas,  Ft.  S.  &  M.  Ry.  Co.,  BS  S.  W.  Rep.,  88;  Omaha  & 
R.  V.  Rv.  Co.  V.  Crow,  74  N.  W.  Rep.,  1066;  Oliver  v.  Moore,  43  S.  W. 
Rep.,  812;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cardena,  54  S.  W.  Rep.,  312; 
Whitsett  V.  Miller,  1  Posey  U.  C,  212,  213 ;  Smith  v.  Frio  Cotiiitv,  50 
S.  W.  Rep.,  958;  Banner  Distilling  Co.  v.  Dieter,  60  S.  W.  Rep.,  "798; 
Blair  v.  Blanton,  54  S.  W.  Rep.,  321 ;  Jones  v.  Parker,  42  S.  W.  Rep., 
123 ;  Eppstein  v.  Thomas,  44  S.  W.  Rep.,  893. 

W,  H.  Penix,  for  appellee. 

CONNER,  Chief  Justice. — In  this  suit  appellee  recovered  in  the 
District  Court  of  Palo  Pinto  County  two  hundred  and  eighty  dollars  as 
damages  for  personal  injuries,  and  the  further  sum  of  four  hundred  and 
twenty  dollars  as  damages  to  two  carloads  or  fifty-five  horses.  It  was 
alleged  that  the  horses  were  shipped  over  appellant^s  line  of  railway  from 
Strawn,  Texas,  to  Texarkana,  Texas,  on  October  25,  1902;  that  one  of 
said  cars  was  defective  in  particulars  mentioned ;  that  when  near  the  city 
of  Marshall  and  while  running  at  a  rapid  rate  of  speed,  by  reason  of  neg- 
ligence on  the  part  of  appellant,  a  collision  or  very  sudden  stoppage  oc- 
curred which  proximately  resulted  in  great  injuries  to  said  horses  as 
particularized,  and  also  caused  great  and  severe  injuries,  as  specified,  to 
the  person  of  appellee,  who  accompanied  said  shipment.  The  prayer 
was  for  the  total  sum  of  $1,335,  with  judgment  as  stated. 

While  the  first  assignment  seems  subject  to  appellee^s  objection  that  it 
contains  three  distinct  subjects  or  grounds  of  error,  but  a  single  subject 
is  thereunder  presented  and  we  will  consider  it.  Under  this  assignment 
appellant  urges  that  a  new  trial  should  have  been  granted,  as  was  sought, 
because  a  preponderance  of  the  evidence  shows  that  appellee  was  not  per- 
sonally injured,  and  that  hence  the  verdict  was  excessive  to  the  extent, 
at  least,  of  the  amount  awarded  on  this  account.  A  mere  preponderance 
of  evidence  against  a  verdict  will  not  authorize  us  to  set  it  aside.  The 
rule  is  well  established  that  where  there  is  evidence  tending  to  support  a 
verdict,  and  nothing  appears  in  the  record  showing  that  it  was  the  result 
of  passion  or  prejudice,  it  will  not  be  set  aside.  (Ft  Worth  ft  Denver 
Ry.  Co.  V.  Bunrock,  46  S.  W.  Rep.,  70;  Louisville  Ry.  Co.  v.  Casey,  71 
S.  W.  Rep.,  876 ;  Board  of  Councilmen  of  City  of  Frankfort  v.  Chinn, 
89  S.  W.  Rep.,  188.)  Appellee  testified  to  the  sudden  stoppage  of  the 
train;  that  it  threw  him  off  his  seat  backwards  and  against  the  caboose 
door;  that  it  was  very  dark  and  that  he  could  not  see  what  was  the 
trouble;  that  the  train  was  running  rapidly;  that  he  struck  on  his  head 
and  shoulders;  hurt  his  head,  neck,  shoulders,  back  and  wrist  of  left 
hand ;  that  he  was  sixty-two  years  of  age ;  for  four  weeks  thereafter  was 
hardly  able  to  get  on  a  horse;  that  his  back  and  neck  were  bruised;  that 
his  back  had  never  got  well,  but  still  hurt  him ;  that  he  treated  himself 
for  over  a  month ;  that  the  injuries  disabled  him  with  reference  to  doing 
manual  labor;  that  from  the  time  of  the  injury  until  the  time  of  the 
trial  he  had  not  been  able  to  pitch  hay  or  do  any  work  of  that  character 
with  his  left  hand  or  wrist,  etc.  Other  witnesses  testified  to  the  sudden 
stopping  of  the  train  and  of  complaints  of  injury  by  appellee,  and  while 
there  is  evidence  tending  to  show  that  he  thereafter  rode  and  attended  to 
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his  horses,  we  think  the  evidence  referred  to  sufficient  to  support  the 
verdict  in  the  particular  attacked. 

The  second  and  last  assignment  of  error  is  to  the  court's  refusal  of 
the  following  special  charge  requested  by  appellant,  viz.:  "Gentlemen 
of  the  jury,  in  this  case  you  are  charged :  In  going  upon  and  riding 
<in  the  caboose  of  the  defendant's  freight  train  plaintiff  assumed  the  risk 
of  injury  from  all  dangers  incident  to  travel  upon  said  freight  train, 
and  if  you  find  and  believe  from  the  evidence  that  plaintiff  was 
injured,  if  injured,  only  from  dangers  incident  to  travel  upon  said 
freight  train,  you  will  not  allow  plaintiff  any  damages  on  account  of 
any  personal  injuries,  if  any,  he  may  have  sustained  while  riding  in  said 
caboose  as  alleged.''  It  is  perhaps  doubtful  whether  the  evidence  raises 
the  defense  embodied  in  this  special  charge,  but  if  so,  we  think  the  court 
otherwise  sufficiently  and  more  correctly  presented  it.  For  instance,  in 
the  ninth  paragraph  the  jury  were  instructed  "that  in  riding  upon  a 
freight  train  the  plaintiff  assumed  the  risks  ordinarily  incident  to  the 
operation  of  freight  trains,  and  owed  to  himself  the  duty  to  take  such 
a  degree  of  care,  prudence  and  foresight  to  protect  himself  from  injury 
(degree  of  care  referred  to  being  that  of  ordinary  care),  and  if  you 
believe  from  the  evidence  that  plaintiff  failed  to  exercise  such  care  and 
prudence  for  the  protection  of  his  person  against  injury  while  riding 
upon  said  train,  and  if  such  failure  on  his  part  contributed  to  his  in- 
juries, if  any,  then  he  can  not  recover  for  injuries  to  his  person."  And 
again,  at  the  request  of  appellant,  the  court  gave  the  following  special 
charge,  viz. :  "Gentlemen  of  the  jury,  in  this  case  you  are  charged  unless 
jou  find  and  believe  from  the  evidence  before  you  that  plaintiff  was  in- 
jured, if  injured,  from  danger  other  than  such  dangers  as  are  incident 
to  travel  upon  a  freight  train,  you  will  not  allow  plaintiff  any  damages 
on  account  of  any  injuries,  if  any,  he  may  have  personally  sustained 
while  riding  upon  the  caboose  of  defendant's  freight  train." 

No  other  question  is  presented  and  the  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Bailway  Company  or  Texas  v.  W.  J. 

Gentry. 

Decided  May  26,  1906. 

JolmaoB  OratB — ^Railroad  Bight  of  Way — ^Penalty — Conititutional. 

That  part  of  the  Act  of  April  18,  1901,  fixing  a  penalty  for  railroad  com- 
panies permitting  Johnson  grass  to  go  to  seed  on  their  right  of  way  is  consti- 
tutional and  can  be  enforced  notwithstanding  the  clause  providing  for  a  recovery 
of  damages  in  addition  to  such  penalty  is«unconstitutional. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

E.  B.  Perkins,  Frost,  Neblett  &  Carpenter  and  W.  R.  Bishop,  for  ap- 
pellant.— ^\i  is  settled  law,  and  now  a  familiar  rule,  that  where  a  stat- 
ute contains  an  unconstitutional  provision,  and  another,  which,  if  stand- 
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ing  by  itself,  would  be  valid,  the  latter  will  be  given  effect,  provided  they 
are  so  clearly  independent  of  each  other  that  the  conrt  can  say  that  the 
Legislature  would  have  passed  it  if  the  former  had  been  omitted.  On  the 
other  hand,  if  they  be  so  connected  one  with  the  other,  that  it  is 
apparent  that  the  Legislature  would  not  have  passed  the  act,  except  as 
a  whole,  then  the  entire  statute  must  fall/'  San  Antonio  P.  By.  Co.  v. 
Bums,  87  S.  W.  Rep.,  1144;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Stokes,  14 
Texas  Ct.  Rep.,  356;  Texas  &  P.  By.  Co.  v.  Mahaflfey,  84  S.  W.  Bep., 
648;  United  States  v.  Beese,  92  U.  S.,  214;  Baldwin  v.  Pranks,  120  TJ. 
S.,  678;  Ex  parte  Towles,  48  Texas,  413;  State  v.  Duke,  42  Texaa,  455; 
State  V.  Donusraan,  28  Wis.,  541;  Slauson  v.  Bacine,  13  Wis.,  398; 
Spraigue  v.  Thompson,  118  U.  S.,  90;  Western  Union  Tel.  Co.  v.  State, 
62  Texas,  630. 

No  brief  for  appellee. 

BOOKHOUT,  Associate  Justice.— Appellee,  W.  J.  Gentry,  insti- 
tuted this  suit  in  the  Justice  Court  of  Henderson  County,  on  August  18, 
1904,  against  appellant  to  recover  $25  as  a  penalty  for  permitting  John- 
son grass  to  mature  and  go  to  seed  on  appellant's  right  of  way  where 
the  right  of  way  of  said  appellant  passed  through  appellee's  farm.  The 
case  was  tried  in  the  Justice  Court  on  the  29th  of  August,  1904,  resulting 
in  a  judgment  in  favor  of  appellee  for  the  sum  of  $25  and  costs  of  suit. 

The  case  was  appealed  by  appellant  to  the  District  Court  of  Henderson 
County  on  September  4,  1905,  and  was  tried  in  said  District  Court,  re- 
sulting in  a  judgment  in  favor  of  appellee.  Motion  for  new  trial  was 
presented  and  overruled.  And  the  case  is  now  before  this  court  on 
appeal,  which  was  perfected  by  filing  appeal  bond  October  20,  1905. 

Opinion. — Under  its  second  and  third  assignments  of  error,  which 
are  grouped,  appellant  presents  the  following  propositions : 

1.  So  much  of  the  Act  of  the  Twenty-seventh  Legislature  of  the 
State  of  Texas  approved  April  18,  1901,  General  Laws  of  the  State,  pages 
283,  284,  prohibiting  railroad  and  railway  companies  from  permitting 
Johnson  grass  to  go  to  seed  upon  the  right  of  way  and  fixing  the  penalty 
therefor,  as  undertakes  to  impose  damages  in  addition  to  the  penalty 
against  such  railroad  and  railway  companies  is  unconstitutional,  because 
the  subject  of  damages  is  not  mentioned  or  provided  for  in  the  caption 
of  the  Act. 

2.  It  being  evident  that  the  Legislature  would  not  have  passed  the 
Act  fixing  a  penalty  for  allowing  Johnson  grass  to  go  to  seed  on  the 
right  of  way  of  railroad  companies  without  the  provision  allowing  dam- 
ages in  addition  to  the  penalty,  and  that  part  of  the  bill  allowing  dam- 
ages being  unconstitutional  the  whole  bill  should  be  declared  unconsti- 
tutional and  nonenforcible. 

The  Act  of  the  Legislature  referred  to  and  now  complained  of  is 
found  on  pages  283  and  284  of  the  General  Laws  of  the  State  passed 
and  approved  on  the  18th  of  April,  1901,  and  is  substantially  as  follows : 

An  Act  to  prohibit  railroad  and  railway  companies  or  corporations  in 
this  State  from  permitting  Johnson  grass  or  Russian  thistle  from  going 
to  seed  upon  their  right  of  way,  and  fixing  a  penalty. 

Section  1.    Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
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It  shall  hereafter  be  unlawful  for  any  railroad  or  railway  company  or 
corporation  doing  business  in  this  State  to  permit  any  Johnson  grass  or 
Russian  thistle  to  mature  or  go  to  seed  upon  any  right  of  way,  owned, 
leased  or  controlled  by  such  railroad  or  railway  company  or  corporation 
in  this  State. 

Section  2.  If  it  shall  appear  upon  the  suit  of  any  person  owning, 
leasing  or  controlling  land  contiguous  to  the  right  of  way  of  any  such 
railroad  or  railway  company,  or  corporation,  that  said  railroad  or  rail- 
way company  or  corporation  has  permitted  any  Johnson  grass  or  Sus- 
sian  thistle  to  mature  or  go  to  seed  upon  their  right  of  way,  such  person 
so  suing  shall  recover  from  such  railroad  or  railway  company  or  corpora- 
tion the  sum  of  twenty-five  dollars,  and  any  such  additional  sum  as 
he  may  have  been  damaged  by  reason  of  such  railroad  or  railway  company 
or  corporation  permitting  Johnson  grass  or  Sussian  thistle  to  mature  or 
go  to  seed  upon  their  right  of  way.  Provided,  any  owner  of  land,  or  any 
person  controlling  land  contiguous  to  the  right  of  way  of  any  such  rail- 
road or  railway  company,  who  permits  any  Johnson  grass  or  Russian 
thistle  to  mature,  or  go  to  seed  upon  said  land,  shall  have  no  right  to 
recover  from  such  railroad  or  railway  company  as  provided  for  in  this 
Act,    Approved  April  18,  1901. 

The  constitutionality  of  the  Act  under  consideration  was  challenged 
by  general  and  special  exceptions  in  the  District  Court.  These  excep- 
tions were  overruled.  So  much  of  the  Act  as  attempts  to  provide  for 
d&mages  in  addition  to  the  penalty  has  been  held  by  the  courts  to  be 
unconstitutional,  because  the  caption  of  the  Act  was  not  sufficiently 
broad  to  admit  of  legislation  on  damages.  (San  Antonio  &  A.  P.  By. 
Co.  V.  Bums,  87  S.  W.  Sep.,  1144;  Gulf,  C.  ft  S.  P.  Ey.  Co.  v.  Stokes, 
14  Texas  Ct.  Sep.,  356.) 

Article  3,  section  35,  page  78,  Axtell's  Constitution  of  1876,  contem- 
plates that  only  the  unconstitutional  feature  in  a  bill  shall  be  eliminated, 
and  that  the  remainder  of  the  Act  may  stand.  But  appellant  insists  that 
it  is  apparent  that  the  Legislature  would  not  have  passed  the  Act  fixing 
a  penalty  for  allowing  Johnson  grass  to  go  to  seed  on  the  right  of  way 
of  railroad  companies  without  the  provision  allowing  damages  in  addi- 
tion to  the  penalty,  and  that  part  of  the  bill  allowing  damages  being 
unconstitutional  the  whole  bill  should  be  so  declared.  We  are  of  the 
opinion,  as  contended  by  appellant  in  argument,  that  it  is  evident  the 
bill  as  originally  introduced  in  the  Legislature  did  not  embrace  the  dam- 
age feature,  but  this  was  added  by  amendment.  The  evident  purpose  of 
this  part  of  the  statute  was  to  make  it  plain  that  the  Legislature  by 
making  it  unlawful  for  a  railway  company  to  permit  Johnson  grass  to 
mature  and  go  to  seed  on  its  right  of  way  and  fixing  a  penalty  for  its 
violation,  did  not  intend  to  do  away  with  the  remedy  of  one  injured 
thereby  to  maintain  a  suit  for  his  damages.  On  March  10,  1906,  this 
court, 'in  the  case  of  Kailway  Company  v.  Terhune,  in  an  opinion  by 
Chief  Justice  Bainey,  sustained  a  recovery  against  the  railway  company 
for  damages  resulting  from  its  permitting  Johnson  grass  to  go  to  seed 
on  its  right  of  way  and  causing  the  same  to  be  washed  upon  the  land 
of  appellee.  As  we  view  it,  the  damage  feature  of  the  statute  only  made 
statutory  the  remedy  existing  at  common  law,  and  the  fact  that  this 
part  of  the  statute  is  unconstitutional  does  not  materially  change  the 
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remedy  existing  to  prevent  the  spread  of  Johnson  grass.  We  do  not  con- 
cur in  the  proposition  that  the  Legislature  would  not  have  passed  the 
statute  fixing  a  penalty  for  allowing  Johnson  grass  to  go  to  seed  upon 
the  right  of  way  of  railroad  companies  without  the  provision  allowing 
damages  in  addition  to  the  penalty.  It  is  clear  that  if  the  unconstitu- 
tional part  of  the  statute  is  stricken  out  that  which  remains  is  complete 
in  itself  and  capable  of  being  executed  in  accordance  with  the  apparent 
intent  of  the  Legislature. 

We  are  of  the  opinion  that  the  part  of  the  statute  fixing  a  penalty 
for  railroad  and  railway  companies  and  corporations  permitting  Johnson 
grass  to  go  to  seed  on  their  right  of  way  is  constitutional  and  should  be 
enforced,  notwithstanding  the  clause  providing  for  a  recovery  of  dam- 
ages in  addition  to  such  penalty  is  unconstitutional.  The  judgment  la 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


F.  H.  LuMMUS  Sons  &  Company  v.  H.  A.  Wade. 

Decided  May  28,  1906. 

Jnttioe  Court — Judgment  by  Default — Settinff  Same  Aside. 

At  the  request  of  plaintiffs  a  justice  of  the  peace  rendered  a  judgmoit 
by  default  against  the  defendants.  On  the  same  day,  upon  motion  of  defendants 
setting  up  good  cause,  the  justice  set  aside  the  judgment  by  default,  over  the 
protest  of  plaintiff's  attorney  on  the  ground  that  plaintiff  was  entitled  to  a 
full  day's  notice  of  said  motion.  Held,  while  the  action  of  the  justice  was 
irregular,  it  was  not  void.  Rev.  8tats.,  art.  1651,  construed.  Aycock  v.  Wil- 
liams, 18  Texas,  393,  and  Smith  v.  Carrol,  4  Texas  Ct.  Rep.,  295,  distinguished. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  before 
Hon.  Gordon  Boone. 

C.  D,  Oustavus,  for  appellant. — A  justice  of  the  peace  has  no  authority 
to  grant  a  new  trial  except  upon  written  motion  and  after  one  full 
day's  notice  of  the  motion  is  given  to  the  opposite  party  or  their  attorney 
of  record.  After  final  judgment  his  jurisdiction  over  the  parties  and 
cause  ceases,  and  can  only  be  reacquired  upon  motion  in  writing  for  a 
new  trial  and  by  giving  one  full  day's  notice  of  the  motion  to  the  adverse 
party  or  their  attorney  or  record.  Bev.  Stats.,  1895,  arts.  1652  and 
1654;  Aycock  v.  Williams,  18  Texas,  393;  Smith  v.  Carrol,  4  Texas  Ct. 
Bep.,  295. 

GILL,  Chief  Justice. — F.  H.  Lummus  Sons  ft  Company  brought 
this  action  against  H.  A.  Wade,  a  justice  of  the  peace,  to  compel  him  by 
mandamus  to  issue  an  execution  on  a  judgment  by  default  rendered  by 
him  in  favor  of  plaintiffs  against  A.  and  B.  F.  Emanuel.  Upon  a 
hearing  on  the  merits  the  trial  court  denied  the  relief  sought,  and  plain- 
tiffs have  appealed. 

The  undisputed  facts  upon  which  this  suit  is  predicated  are  a8 
follows : 

Appellants  snod  A.  and  B.  F.  Emanuel  before  H.  A.  Wade,  a  justice 
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of  the  peace,  to  recover  upon  two  promissory  notes  for  $43  each.  The 
defendants  therein  filed  their  plea  in  reconvention  for  damages,  and  on 
January  22,  1904,  there  was  a  mistrial,  the  jnry  failing  to  agree  on  a 
verdict.  At  the  February  term  of  the  Justice  Court  in  which  the  cause 
was  pending,  the  amended  complaint  of  plaintiffs  was  stricken  out  on 
motion  of  defendants,  and  the  cause  was  submitted  to  the  jury  on  the 
amended  plea  in  reconvention.  The  defendants  during  the  trial  asked 
leave  to  withdraw  tiieir  announcement  of  ready  in  order  to  amend 
farther,  which  was  granted  on  condition  that  plaintiff  have  a  continu- 
ance. 

On  March  25,  1904,  at  the  succeeding  term  of  the  Justice  Court 
plaintiffs^  attorney  appeared  before  the  justice  at  10  a.  m.  sharp  and  the 
amended  plea  of  defendants  not  being  in,  demanded  a  judgment  by 
default  upon  the  statement  of  his  claim  entered  upon  the  justice's 
docket  The  notes  sued  on  were  with  the  papers  in  the  hands  of  de- 
fendants' attorneys,  and  no  evidence  was  introduced.  Neither  defend- 
ants nor  their  attorneys  were  present,  nor  did  they  know  of  plaintiffs' 
purpose  to  call  the  case  prior  to  1  o'clock,  the  time  which  defendant 
claimed  had  been  agreed  on.  The  justice  rendered  judgment  by  default 
for  the  amount  of  plaintiffs'  claim.  A  jury  had  been  demanded  by 
defendants  and  the  jury  fee  paid.  It  is  this  judgment  upon  which 
plaintiffs  seek  to  compel  the  issuance  of  execution.  The  application  is 
baaed  upon  the  following  facts: 

Defendants'  attorneys  appeared  with  their  amended  plea  in  recon- 
yention  at  1  o'clock,  and  learning  that  judgment  had  been  entered,  at 
once  filed  a  motion  to  set  aside  the  judgment  by  default,  setting  up 
facts  which  this  record  sustains  and  which  required  the  judgment  to  be 
set  aside.  The  plaintiffs'  attorney  was  present  and  protested  against 
the  hearing  of  the  motion  on  the  ground  that  plaintiffs  had  not  had  one 
fall  day's  notice  of  the  motion  as  required  by  law.  The  justice  ignored 
tiie  protest,  heard  the  motion,  set  aside  the  default  judgment,  and  called 
the  case  for  trial  as  per  the  alleged  agreement  of  that  morning.  Plain- 
tiffs' attorney  refused  to  participate  in  the  trial  and  defendant  had 
judgment. 

The  two  points  made  by  plaintiffs  upon  this  state  of  facts  are : 

First  That  the  order  setting  aside  the  judgment  by  default  is  a 
nullity  because  plaintiffs  were  not  given  one  day's  notice  thereof  as  re- 
quired by  law,  and 

Second.  The  judgment  rendered  by  the  justice  in  favor  of  defendants 
is  a  nullity  because  the  statute  forbids  the  retrial  of  the  cause  at  the 
same  term  at  which  the  new  trial  was  granted. 

Article  1651  of  the  Revised  Civil  Statutes  provides:  "Any  justice 
of  the  peace  shall  have  power  at  any  time  within  ten  days  after  the  ren- 
dition of  a  judgment  by  default  or  dismissal  to  set  aside  such  judgment 
on  motion  in  writing,  for  good  cause  shown,  supported  by  affidavit. 
Notice  of  such  motion  shall  be  given  to  the  opposite  party  at  least  one 
full  day  prior  to  the  hearing  thereof." 

Article  1654  is  as  follows :  'TVhere  a  judgment  is  set  aside  or  a  new 
trial  granted  the  cause  shall  be  continued  to  the  next  regular  term,  unless 
otherwise  agreed  by  the  parties  with  the  consent  of  the  justice." 

It  was  held  in  Aycock  v.  Williams,  18  Texas,  393,  that  after  a  justice 
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of  the  peace  had  rendered  judgment  in  a  cause  pending  before  him  his 
jurisdiction  ceased  until  further  invoked  by  a  motion  for  a  new  trii.1, 
and  that  if  such  motion  was  granted  without  notice  to  the  opposite 
party,  the  judgment  was  a  nullity.  Smith  v.  Carrol,  4  Texas  Ct.  Bep., 
295,  is  to  the  same  effect. 

We  think,  however,  the  case  before  us  is  distinguishable  from  those 
cases.  Here  the  jurisdiction  was  reinvoked  by  the  motion,  and  the 
plaintiffs'  attorney  was  actually  present  in  court.  There  was  therefore 
actual  notice  and  the  presence  of  the  parties.  The  action  of  the  justice, 
while  irregular,  was  not  void.  (1  Black  on  Judgment,  sec.  85.)  The 
facts  upon  which  the  motion  was  predicated  are  not  disputed. 

The  action  of  the  court  in  retrying  the  cause  at  the  same  term  is  not 
before  us,  as  the  second  judgment  is  not  here  brought  in  question. 

We  think  the  judgment  should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 


E.  E.  Pipkin  v.  Hayward  Lumber  Company. 

Decided  May  28,  1906. 

Question  of  Viaot — ^Peremptory  Charge— Error. 

While  plaintiff  was  ascending  a  ladder  from  one  floor  to  another  of  de- 
fendant's building  in  the  prosecution  of  his  duties,  the  ladder  was  tilted  and 
caused  to  faU  b^  certain  hoisting  machinery  in  use  on  the  building,  whereby 

glaintiff  was  injured.  The  weight  of  the  testimony  showed  that  a  stairway 
ad  been  completed  between  the  two  floors,  and  plaintiff  must  have  known  it, 
and  there  was  some  testimony  that  the  men  were  ordered  not  to  use  the  ladder 
any  more,  but  plaintiff  denied  knowledge  of  this  order.  The  evidence  tended 
to  show  that  the  men  continued  to  use  the  ladder  after  the  completion  of  the 
stairway.  Held,  it  could  not  be  assumed  as  matter  of  law  that  plaintiff  knew 
the  danger  and  assumed  the  risk  of  using  the  ladder  while  the  hoisting  machin- 
ery was  in  operation,  nor  that  he  was  guilty  of  contributoiy  negligence  in  using 
the  ladder,  knowing  that  t^e  stairway  was  completed,  and  therefore  the  court 
erred  in  giving  a  peremptory  charge  for  defendant. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

Blount  &  Oarrison,  for  appellant. — To  authorize  the  court  to  per- 
emptorily instruct  the  verdict  the  evidence  must  be  of  such  character 
that  there  is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusions 
to  be  drawn  from  it,  and  such  a  charge  should  never  be  given  when 
there  is  any  testimony  whatever  upon  which  a  verdict  can  be  predicated. 
Hatch  V.  Pullman  Co.,  11  Texas  Ct.  Rep.,  757 ;  Stephenson  v.  Pullman 
Co.,  26  S.  W.  Rep.,  112;  Wallace  v.  Southern  Oil  Co.,  91  Texas,  22; 
Brown  v.  Galveston,  H.  &  S.  A.  Rv.  Co.,  59  S.  W.  Rep.,  930;  Texas  &  P. 
Rv.  Co.  V.  Crockett,  3  Texas  Ct.  Rep.,  797;  Hightower  v.  Grev,  11 
Texas  Ct.  Rep.,  392;  Quinn  v.  Galveston,  H.  &  S.  A.  Rv.  Co.,  11  Texas 
Ct.  Rep.,  820;  Gulf,  W.  T.  &  Pac.  Ry.  v.  Smith,  11  Texas  Ct.  Rep.,  571; 
Galveston,  H.  &  S.  A.  Ry.  v.  Manns,  11  Texas  Ct.  Rep.,  763. 

Ingraham,  Middlehrook  &  Hodges,  for  appellee. — ^The  court  did  not 
err  in  peremptorily  instructing  a  verdict  for  the  defendant;  because. 
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**A  mere  scintilla  of  evidence  or  a  mere  surmise  that  there  may  have 
been  negligence  on  the  part  of  defendant  clearly  would  not  justify  the 
trial  judge  in  leaving  the  case  to  the  jury ;  there  must  be  evidence  upon 
which  they  might  reasonably  and  properly  conclude  that  there  was  neg- 
ligence/' Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Faber,  77  Texas,  153 ;  Plores 
V.  Atchison,  T.  &  S.  P.  Ry.  Co.,  66  S.  W.  Rep.,  709 ;  Rio  Grande  &  E.  P. 
Ry.  Co.  V.  Lynch,  66  S.  W.  Rep.,  712 ;  Sanches  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  88  Texas,  117;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ryon,  80 
Texas,  61;  McDonald  v.  International  &  Q.  N.  Ry.  Co.,  86  Texas,  1; 
Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Ryon,  70  Texas,  58. 

BEESE,  Associate  Justice. — E.  E.  Pipkin  sued  the  Hayward 
Lumber  Company  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  falling  from  a  ladder,  upon  which  he  was  going 
from  the  lower  to  the  upper  story  of  their  mill  in  the  prosecution  of  his 
work  as  an  employee  of  the  lumber  company.  Upon  the  trial  the  court 
instructed  a  verdict  for  the  defendant,  and  from  the  judgment  plaintiff 
appeals. 

It  was  alleged  in  the  petition  that  at  the  time  of  the  accident  appellant. 
who  had  come  down  from  where  he  was  at  work  on  the  second  floor  of 
the  building,  was  returning  to  his  work  on  the  second  floor  using  for 
the  purpose  a  ladder  which  had  been  provided  by  appellee  for  that 
purpose.  Other  employes  of  appellee  were  engaged  at  the  same  time  in 
hoisting  certain  heavy  timbers  to  the  upper  floor  by  means  of  blocks  and 
ropes,  operated  by  a  steam  engine.  This  rope  coming  from  a  snatch- 
block  on  the  upper  floor,  passed  through  a  snatch-block  at  the  north 
end  of  the  building,  about  six  feet  east  of  the  center  of  the  building, 
and  thence  was  carried  to  and  through  a  similar  snatch-block  near  the 
center  of  the  building  from  north  to  south,  and  about  six  feet  east  of 
the  center  from  east  to  west.  From  this  snatch-block  the  rope  was 
carried  east  to  the  engine  at  the  east  side  of  the  building.  The  snatch- 
block  at  the  north  end  of  the  building  was  so  fixed  as  to  have  from  one 
and  a  half  to  two  feet  play,  and  when  taut  the  rope  passing  through  this 
snatch-block  would  rise  that  distance  from  the  floor  at  that  point.  The 
building  was  180  feet  long  from  north  to  south  and  40  feet  wide  from 
east  to  west.  The  ladder,  upon  which  appellant  was  ascending  at  the 
time  of  the  accident,  was  near  the  center  of  the  building  on  the  east 
side,  with  the  upper  end  resting  upon  the  upper  sill  and  the  lower  end 
upon  the  floor  and  about  six  inches  from  the  rope  as  it  ran  between  the 
snatch-blocks.  While  appellant  was  upon  the  ladder  and  near  the  top, 
the  man  in  charge  of  the  hoisting  apparatus  gave  a  signal  which  put  the 
machinery  in  motion.  The  tightened  rope  between  the  snatch-blocks  in 
some  way  caught  under  the  bottom  part  of  the' ladder  tilting  it  over  and 
causing  appellant  to  fall  to  the  floor  beneath,  inflicting  upon  him  the 
injuries  of  which  he  complains. 

It  was  in  proof  that  the  ladder  was  fastened  both  at  the  top  and 
bottom  and  had  been  provided  by  appellee  for  the  use  of  the  men  in 
going  from  the  lower  to  the  upper  floor,  but  that  a  substantial  stairway 
had  been  erected  for  that  purpose.  The  great  weight  of  the  evidence 
shows  that  this  stairway  had  been  flnished  two  or  three  days  before  the 
VoL  XLIII.  Civil— 20. 
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accident^  but  there  was  evidence  tending  to  show  that  the  men  continued 
to  use  the  ladder  up  to  the  time  of  the  accident  to  appellant.  The  evi- 
dence was  contradictory  as  to  whether  appellant  had  ever  used  the  stair- 
way, but  the  circumstances  show  that  he  must  have  known  that  it  had 
been  completed.  There  was  some  testimony  that  after  the  completion  of 
the  stairway,  the  ladder  was  ordered  to  be  removed  and  the  men  told 
not  to  use  it  any  more,  but  to  use  the  stairway.  Appellant  denies  having 
heard  or  known  of  these  orders,  and  there  is  evidence  tending  to  show 
that  the  men  continued  to  use  the  ladder  as  if  the  stairway  were  not 
there. 

Evidence  introduced  for  appellee  tended  to  show  that  the  ladder  was 
an  unsafe  means  for  ascending  to  the  upper  floor,  and  that  the  foreman 
knew  this  fact. 

It  can  not  be  assumed  as  matter  of  law  that  the  danger  of  going  upon 
the  ladder  while  the  hoisting  machinery  was  in  operation  was  so  obvious 
that  appellant  must  have  known  the  danger,  or  that  he,  in  fact,  did 
know  it,  and  assumed  the  risk  of  going  upon  the  ladder  at  the  time. 
It  can  not  be  assumed  as  matter  of  law,  from  the  evidence,  that  ap- 
pellant, knowing  that  the  stairway  had  been  completed,  was  guilty  of 
contributory  negligence  in  using  the  ladder.  If  the  ladder  was  an  ap- 
parently safe  means  of  getting  to  the  upper  floor  and  had  been  allowed 
to  remain  and  to  continue  to  be  used  by  the  men  with  the  knowledge 
of  the  foreman  in  charge  of  the  work,  it  can  not  be  said  as  matter  of  law 
that  appellant  either  assumed  the  risk  attendant  upon  its  use  instead 
of  the  stairway,  or  was  guilty  of  contributory  negligence  in  so  using  it. 

We  think  the  trial  court  erred  in  taking  the  case  from  the  jury,  and 
it  should  have  been  submitted  to  them  upon  the  issues  made  by  the 
pleadings,  of  negligence  of  the  master  in  providing  an  unsafe  place  to 
work,  and  of  assumed  risk  and  contributory  negligence  on  the  part  of 
the  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


M.  E.  LoRiNG,  Guardian,  v.  Sarah  Jackson  et  al. 

Decided  May  29,  1906. 

1. — Applioatlon  for  Continnanoe — Biicretion  of  Court. 

An  application  for  continuance  to  procure  testimony  to  rebut  testimony 
offered  by  the  opposite  party  is  addressed  to  the  discretion  of  the  court,  and 
when  the  testimony  offered  by  the  opposite  party  is  withdrawn  the  application 
for  continuance  is  properly  overruled. 

2, — ^Forgery — General  Eepntation. 

Evidence  is  admissible  that  a  grantor  in  a  deed  bore  the  general  reputation 
in  the  community  in  which  he  lived  and  about  the  date  of  the  alleged  forgery, 
of  a  forger  of  land  titles. 

S.— Trial  Without  Jury— Improper  Testimony. 

It  is  not  improper  for  the  court  in  a  trial  without  a  jury  to  hear  testimony 
in  order  to  determine  its  admissibility. 
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4. — forgery — ^XmpreM  of  Seal — Testimony. 

As  a  circumstance  tending  to  show  that  a  paper  purporting  to  be  a  certi- 
fied copy  of  a  deed  was  a  forgery,  it  was  proper  to  admit  in  evidence  certain 
instruments  proven  to  be  genuine  which  bore  the  impression  of  tlie  seal  used 
by  the  same  county  clerk  about  the  same  time  to  show  by  comparison  a  dif- 
ference in  the  impress  of  the  seal,  and  to  allow  a  witness  to  testify  that  he 
had  examined  a  number  of  like  old  certificates  of  said  clerk  and  that  they  all 
bore  the  impress  of  the  same  seal  as  the  genuine  instruments. 

9. — ^Forgery— Innoeent  Purdiafer. 

One  claiming  under  a  forged  deed  can  not  be  an  innocent  purchaser. 

(I. — ^Finding  of  Vaet — Clreumitantial  Evidence. 

A  finding  of  fact  may  be  supported  by  a  combination  of  slight  circum- 
stances, no  one  of  which  taken  alone  would  be  sufficient.  Evidence  as  to  for- 
gery considered  and  held  sufficient. 

7. — ^Limitation — ^Water  Barriers — Cases  Distinguished. 

The  enclosure  of  a  tract  of  land  partly  by  fence  and  partly  by  impossible 
water  barriers  or  courses  is  sufficient  to  support  the  statute  of  limitation  if 
the  natural  barriers  are  so  used  in  connection  with  the  fences  as  to  indicate 
that  they  are  relied  upon  to  enclose  the  land.  Facts  considered  and  distinguished 
from  the  facts  in  Polk  v.  Beaumpnt  Pasture  Co.,  64  S.  W.  Rep.,  61,  and  Vine- 
yard V.  Brundrett,  42  S.  W.  Rep.,  232. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Robertson  &  Whitalcer,  D,  M.  Reedy  and  F,  J.  McCord,  for  appellant. 
— To  warrant  the  court  in  refusing  to  grant  a  continuance  on  an  applica- 
tion (which  is  otherwise  good  and  so  held  by  the  court)  on  account  of 
the  absence  of  material  evidence,  the  opposing  party  must  admit  the 
truth  of  what  is  proposed  to  be  proved.  Maughmer  v.  Bering,  46  S.  W. 
Hep.,  917. 

The  failure  of  a  witness  to  answer  a  material  question  is  ground  for 
suppressing  his  deposition.  Houston  &  T.  C.  By.  Co.  v.  Shirley,  54  Texas, 
142 ;  Lee  v.  Stowe,  57  Texas,  451 ;  Davis  v.  McCartney,  64  Texas,  589 ; 
Coleman  v.  Colgate,  69  Texas,  90;  New  York  T.  &  M.  Rv.  Co.  v.  Green, 
90  Texas,  263. 

The  general  rule  is  that  in  a  civil  action,  the  character  of  neither 
party  thereto,  nor  of  any  other  person  connected  with  the  transaction,  is 
invoived,  and  it  can  not  be  made  the  subject  of  inquiry,  and  even  where 
some  person  connected  with  the  transaction  involve  in  the  suit,  is  charged 
with  fraud  or  moral  delinquency,  will  not  result  in  allowing  evidence 
of  character  to  be  admitted.  Redus.v.  Bunett,  59  Texas,  582;  5  Am. 
and  Eng.  Ency.  of  Law,  pp.  861  and  863 ;  Norris  v.  Stewart,  105  N.  C, 
455;  S.  C.  18  Am.  St.  Rep.,  917;  Rankin  v.  Busby,  25  S.  W.  Rep., 
679 ;  1  Greenleaf 's  Ev.,  sees.  54  and  55. 

A  copy  of  a  conveyance  of  land  situated  in  Liberty  County,  which 
18  archived  in  Nacogdoches  County,  although  proved  and  recorded  after- 
wards in  the  county  where  the  land  lies  is  not  admissible  as  a  recorded 
instrument.    Frost  v.  Wolf,  77  Texas,  459. 

TTie  instruments  in  question  not  being  properly  recorded  or  archived, 
examined  copies  of  the  original  were  not  admissible  in  evidence  without 
proof  of  the  execution  of  the  originals.    Rev.  Stats.,  art.  2306 ;  Frost  v. 
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Wolf,  77  Texas,  459;  Smith  v.  Gillum,  80  Texas,  120;  Heintz  v.  Thayer, 
92  Texas,  664. 

A  certified  or  examined  copy  would  only  be  admissible  where  the 
original  transfer  would,  if  produced,  come  from  proper  custody,  and  on 
accoimt  of  its  antiquity  and  long  assertion  of  title  by  those  claiming 
under  it,  would  be  admissible  without  proof  of  execution.  Hill  v. 
Templeton,  29  S.  W.  Sep.,  537. 

The  mere  occupancy  of  land  by  grazing  livestock  upon  it,  without  sub- 
stantial enclosures  or  permanent  improvements,  is  not  sufficient  to  sup- 
port a  plea  of  limitation  under  our  statute.  Fuentes  v.  McDonald,  85 
Texas,  132;  Tarlton  v.  Kirkpatrick,  21  S.  W.  Bep.,  405;  Whitehead  v. 
Foley,  28  Texas,  291. 

Exclusive  claim  without  concurrent  adverse  possession,  or  adverse 
possession  without  concurrent  exclusive  claim  is  not  sufficient  to  support 
the  statutes  of  limitation.  Mosely  v.  Withie,  26  Texas,  720;  Mhoon  v. 
Cain,  77  Texas,  317;  Craig  v.  Cartwright,  65  Texas,  424;  Schleicher  v. 
Qatlin^  85  Texas,  272. 

Hugh  Jackson  and  A,  D,  Lipscomb,  for  appellees. — The  inclosure  of 
30,000  acres  in  a  pasture  composed  of  about  twelve  miles  of  fencing  and 
about  fifteen  to  twenty  miles  of  natural  barriers,  accompanied  with  the 
pasturing  of  a  large  herd  of  cattle,  all  bearing  the  same  brand,  duly 
recorded,  to  the  exclusion  of  all  other  cattle  and  all  other  persons  from 
such  pasture;  the  use  for  which  the  land  is  most  appropriate  being  the 
grazing  of  cattle;  the  same  being  almost  daily  attended  by  a  representa- 
tive of  the  owner,  and  the  owner  having  his  fence  along  the  line  of  the 
particular  land  in  question,  and  having  some  visible  improvements  upon 
such  land,  altogether  constitute  such  adverse  possession  as  contemplated 
bv  the  statutes  of  limitation.  Richards  v.  Smith,  67  Texas,  612;  McDow 
\.  Babb,  56  Texas,  161 ;  Portis  v.  Hill,  3  Texas,  279 ;  Whitehead  v.  Foley, 
28  Texas,  285;  Cantagrel  v.  Von  Lupin,  58  Texas,  577;  Taliaferro  v. 
Butler,  77  Texas,  582;  16  Am.  and  Eng.  Ency.  of  Law,  146. 

Where  one  commences  his  possession  of  land  under  a  given  claim  of 
title  thereto,  continuing  to  claim  in  his  own  right,  his  claim  as  an  ele- 
ment necessary  to  give  title  by  limitation  is  not  impaired  by  the  fact  that 
he  thereafter  buys  in  other  claims,  also  adverse  to  plaintiff.  Portia  v. 
Hill,  14  Texas,  75 ;  Converse  v.  Binger,  6  Texas  Civ.  App.,  57. 

EEESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title 
by  Mrs.  M.  E.  Loring,  guardian  of  Susie  B.  Loring,  against  Mrs.  Sarah 
Jackson  and  others,  to  recover  the  Maria  T.  Boden  league  of  land  in 
Chambers  County. 

Defendant  pleaded  general  demurrer,  general  denial  and  *'not  guilty** 
and  limitation  of  three,  five  and  ten  years,  to  which  plaintiff  replied 
setting  up  the  disability  of  minority  of  Susie  B.  Loring.  Defendants 
also  pleaded  that  the  deed  from  Juan  Baptiste  and  Pierre  Boden,  heirs 
at  law  of  the  original  grantee,  under  which  plaintiff  claims,  is  a  forgery. 

The  cause  was  tried  by  the  court  without  a  jury  and  judgment  rendered 
for  defendants,  from  which  plaintiff  appeals. 

Conclusions  of  law  and  fact  were  filed  by  the  trial  court. 

The  application  of  appellant  for  a  continuance  was  not  based  upon 


1906.]  LoRiNG  V.  Jackson.  309 

statutory  grounds,  but  was  addressed  to  the  sound  discretion  of  the  court. 
After  the  admissions  made  by  appellees  we  can  not  say  that  the  refusal 
of  the  application  was  an  abuse  of  the  discretion  of  the  trial  court. 
One  of  the  alleged  purposes  of  the  continuance  was  to  enable  appellant 
to  procure  testimony  to  meet  the  aspersions  upon  the  reputation  of  her 
witness,  W.  R.  Leonard,  with  regard  to  his  connection  with  land  forgeries 
as  testified  to  by  appellees'  witness,  S.  T.  Bobb.  To  meet  this  ground 
appellees  agreed  that  this  part  of  the  testimony  of  Robb,  who  testified 
by  deposition,  might  be  disregarded  by  the  court.  This  put  the  testimony 
out  of  the  case,  and  left  Leonard  unimpeached.  There  was  no  longer 
any  necessity  for  evidence  to  show  his  innocence  of  the  charge  made 
against  him  by  Robb.  The  rule  that  requires  an  admission  that  in- 
dependent testimony  for  which  a  continuance  is  sought  is  true,  does  not 
apply.  There  being  no  charge  left  in  the  evidence  impeaching  the  in- 
tegrity of  Leonard,  testimony  as  to  his  integrity  would  have  been  un- 
necessary. His  reputation  was  not  in  issue.  (Rankin  v.  Busby,  25  S. 
W.  Rep.,  679.) 

As  to  the  testimony  of  other  witnesses,  to  meet  the  issue  as  to  the 
date  of  the  death  of  Juan  Baptiste  Boden,  one  of  the  grantors  in  the 
deed  executed  in  1857,  the  agreement  of  appellees  that  it  "might  be 
assumed"  that  he  died  in  1858  was  sufficient  as  an:  admission  that  he 
was  alive  at  the  date  of  the  alleged  forged  deed.  This  was  also  a  sufficient 
answer  to  the  application  insofar  as  concerns  the  desired  testimony  of 
Chamberlain  and  Fosky  by  whom  appellant  alleges  she  could  prove  the 
date  of  the  death  of  Juan  Baptiste  Boden. 

In  Tiew,  however,  of  the  disposition  which  is  made  of  the  case  upon 
the  defense  of  limitation,  with  which  the  matters  set  up  in  the  applica^ 
tion  for  continuance  had  no  relation,  error  in  overruling  the  applica- 
ti<m,  if  any,  was  harmless. 

Tlie  court  did  not  err  in  refusing  to  suppress  the  deposition  of  I.  S. 
Robb  and  to  exclude  the  testimony  contained  therein  as  to  the  general 
reputation  of  G.  W.  H.  Martin  as  being  a  forger  of  land  titles.  The 
motion  to  suppress  the  deposition  was  based  upon  the  alleged  failure  of 
the  witness  to  answer  fully  certain  cross  interrogatories.  We  think  that 
the  answers  were  sufficient  for  all  practical  purposes.  (Houston  &  T.  C. 
Ry.  V.  Shirley,  54  Texas,  142.) 

TJpon  the  proposition  that  evidence  of  the  general  reputation  of 
Martin  as  a  forger  of  land  titles  was  irrelevant  and  inadmissible  the 
anthorities  are  not  uniform.  (5  Am.  and  Eng.  Ency.  of  Law,  862-3.) 
Appellees  in  their  brief  cite  the  case  of  De  La  Vega  v.  Leuage  (2  C.  C. 
A.,  256),  as  settling  the  question.  The  lengthy  opinion  in  that  case 
makes  no  reference  to  the  point.  The  pleadings  of  appellee  directly 
charged  that  the  alleged  deed  from  Pierre  and  Juan  Baptiste  Boden  to 
Martin  was  a  forgery  which  involved  the  charge  that  Martin  had  com- 
mitted, or  at  least  was  privy  to  the  forgery.  We  think  that  the  evidence 
as  to  the  general  reputation  which  Martin  bore  in  Trinity  County  where 
he  lived,  and  about  the  date  of  the  alleged  forged  deed,  as  that  of  a 
forger  of  land  titles  was  admissible. 

There  is  no  merit  in  the  third  assignment  of  error  which  attacks  the 
ruling  of  the  court  in  admitting  certain  testimony  of  the  witness  Hugh 
JackMn,  in  view  of  the  explanation  given  by  the  trial  court  in  allowing 
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the  bill  of  exceptions.  It  was  not  improper  for  the  court  in  a  trial 
without  a  jury  to  hear  the  testimony  in  order  to  determine  its  admissi- 
bility. Having  done  this  the  court,  as  stated  in  the  bill  of  exceptions, 
would  have  declared  it  inadmissible,  but  appellant  insisted  that  it  should 
go  in  the  record  with  his  bill  of  exceptions.  The  trial  judge  states  that 
regarding  the  evidence  as  inadmissible  it  was  not  considered  by  him  in 
making  up  his  judgment. 

The  evidence  was  not  admissible,  but  we  can  not  agree  with  counsel 
that  the  trial  judge  could  not  completely  divest  himself  of  any  impres- 
sion which  it  might  have  produced  upon  his  mind,  when  he  came  to 
consider  the  evidence  for  the  purpose  of  rendering  judgment.  Even 
juries  are  supposed  to  be  capable  of  doing  so  when  evidence  improperly 
admitted  is  afterwards  withdrawn  from  ttieir  consideration.  A  trained 
judge  acquires  the  habit  of  doing  so  completely. 

One  of  the  alleged  marks  of  suspicion  about  the  certified  copy  of  the 
deed  from  the  Bodens  to  Martin  was  that  the  impression  of  the  seal  of 
the  county  clerk  of  Liberty  County,  where  the  original  purported  to 
have  been  recorded,  to  his  certificate,  was  different  from  that  of  the  seal 
in  use  by  said  clerk  and  his  predecessor  for  several  years  immediately 
before  and  after  the  date  of  such  certificate  to  the  copy  of  this  deed.  To 
prove  this  H.  H.  Jackson  was  sworn  for  appellees  and  produced  certain 
instruments  proven  to  be  genuine,  which  bore  the  impress  of  the  seal 
of  the  county  clerk  of  Liberty  County,  one  dated  1851,  one  1856  and 
one  1861.  The  witness  was  further  allowed  to  testify  that  he  had  ex- 
amined a  number  of  like  old  certificates  of  said  clerk  and  that  they  all 
bear  the  impress  of  the  same  seal,  except  the  certificate  to  the  alleged 
certified  copy  of  deed  introduced  in  evidence  by  appellant,  and  that  this 
impression  is  about  one-sixteenth  of  an  inch  smaller  than  the  others. 
In  connection  with  this  testimony  comparison  was  made  by  the  trial 
judge  and  a  witness,  sworn  for  that  purpose,  who  made  the  comparison 
of  the  copy  in  question  with  those  produced  by  the  witness  Jackson,  with 
an  instrument  called  a  protractor,  with  a  like  result.  Appellees  were 
seeking  to  prove  that  in  fact  Pierre  and  Juan  Baptiste  Boden  did  not 
execute  a  deed  to  Martin  of  which  the  certified  copy  introduced  in 
evidence  purported  to  be  a  copy.  The  alleged  original  bore  date  Sep- 
tember 13,  1857,  and  appellant  introduced  in  proof  of  the  original  what 
purported  to  be  a  certified  copy  made  by  the  county  clerk  of  Liberty 
County  June  5,  1858.  The  evidence  of  the  forgery  was  entirely  circum- 
stantial, appellees*  theory  being  that  the  certified  copy  was  a  forgery  as 
well  as  the  original  deed,  if  such  ever  existed.  We  are  inclined  to  think 
that  the  evidence  was  admissible  as  a  circumstance  to  prove  the  forgery. 
These  documents  have  been  sent  up  with  the  record  and  we  have  care- 
fully compared  the  different  impressions  of  the  seal  upon  the  documents 
produced  by  the  witness  Jackson  with  that  upon  the  copy  of  the  deed 
in  question,  and  we  must  say  that  we  are  not  impressed  with  the  fopoe 
or  value  of  the  evidence  thus  furnished. 

The  findings  of  fact  and  conclusions  of  law  thereon  with  regard  to 
the  possession  by  appellees  and  their  ancestor  of  the  Boden  league,  appear 
to  he  full  and  specific  and  there  was  no  error  in  refusing  further  findings 
upon  motion  of  appellant  which  could  have  been  only  useless  repetition 
of  the  findings  made. 
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The  testimony  with  regard  to  the  conveyance  by  Marie  Teresa  Boden 
to  Pinckney  Caldwell  in  1835  of  the  land  in  controversy  appears  to  us 
to  be  immaterial  in  any  view  to  be  taken  of  it.  It  could  not  properly 
have  affected  the  result  of  the  trial.  If  the  deed  from  Pierre  and  Juan 
Baptiste  Boden  to  Martin,  which  is  an  essential  link  in  appellant's 
chain  of  title,  be  a  forgery,  this  of  itself  is  an  effectual  bar  to  her  re- 
covery. If  this  deed  be  genuine  she  would  be  entitled  to  be  protected 
in  her  title  on  the  ground  that  she  and  those  under  whom  she  claims  are 
innocent  purchasers  without  notice  of  this  deed  from  Mrs.  Boden. 
(Eastham  v.  Hunter,  86  S.  W.  Rep.,  323.)  For  the  reason  that  the 
deed  to  Martin  was  found  by  the  trial  court  to  be  a  forgery  the  court 
finds  further  that  appellant  holding  under  such  forged  deed,  could  not 
be  an  innocent  purchaser. 

The  findings  of  the  court  that  plaintiff  made  no  suflBcient  proof  of 
innocent  purchaser  in  good  faith  for  value,  which  is  assigned  as  error  in 
appellant's  seventh  assignment,  must  have  been  based  upon  the  finding 
that  the  deed  from  the  Bodens  to  Martin  was  a  forgery.  If  this  deed 
was  a  genuine  instrument  we  think  the  evidence  shows  that  those  claim- 
ing under  it  were  such  purchasers.  This  is  conclusively  shown  by  the 
testimony  of  W.  R.  Leonard,  who  seems  to  have  been  discredited  by  the 
court  principally,  if  not  altogether,  by  the  evidence  from  which  the  court 
found  the  deed  to  be  a  forgery.  Leonard  testified  that  he  saw  the 
grantors  execute  this  deed  and  receive  the  price  of  the  land.  If  the  other 
evidence  led  to  the  conclusion  that  this  deed  was  a  forgery,  naturally  it 
would  so  far  discredit  Leonard  that  the  court  was  justified  in  disre- 
garding his  testimony  entirely. 

The  findings  of  the  trial  court  that  this  alleged  deed  from  Pierre  and 
Juan  Baptiste  Boden  to  Martin  was  a  forgery  is  assailed  by  appellant  in 
her  ninth  assignment  of  error  as  against  the  weight  of  the  evidence. 
This  deed  was  attempted  to  be  proven  by  a  certified  copy  from  the  rec- 
ords of  deeds  pf  Liberty  County,  purporting  to  have  been  made  on  the 
5th  of  June,  1858,  of  a  deed  purporting  to  have  been  recorded  January 
24,  1858,  and  by  the  testimony  of  W.  R.  Leonard  that  he  saw  the  parties 
execute  the  deed.  Its  genuineness  was  assailed  by  evidence  of  various 
circumstances  which  the  court  found  to  be  suflScient  to  show  that  it  was 
a  forgery.  Many  of  these  circumstances  were  very  slight  and  standing 
alone  would  not  be  held  suflBcient  to  cast  suspicion  upon  the  deed.  Some 
of  them  are  set  out  by  the  trial  court  in  its  finding  upon  this  point,  as 
the  evidence  of  the  witness  Manchaca,  who  testified  upon  the  stand,  that 
he  knew  Pierre  and  Juan  Baptiste  Boden  and  that  Pierre  Boden  was 
killed  in  1839  (the  deed  purports  to  have  been  executed  in  1857),  the 
notorious  reputation  of  Martin  as  a  forger  of  land  titles,  as  shown  by  the 
testimony  of  S.  T.  Robb,  and  indications  of  fraud  upon  the  papers 
themselves.  Other  circumstances  referred  to  are  not  specifically  set  out 
in  the  court's  findings.  The  action  of  Martin  in  taking  out  a  certified 
copy  a  few  months  after  the  original  was  recorded  was  an  unusual  cir- 
ciuDgtance. 

It  is  claimed  by  appellee  that  the  certified  copy  of  the  deed  to  Martin 
18  a  forgery,  that  is,  that  the  original  was  not  in  fact  entered  upon  the 
records  of  Liberty  County.  The  only  evidence  of  this,  so  far  as  is  dis- 
closed by  the  record,  is  the  difference  in  the  size  of  the  impression  of  the 
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seal  on  this,  and  that  on  other  instruments  proven  to  be  gennine,  of 
about  one-sixteenth  of  an  inch.  If  the  finding  of  the  court  rested  upon 
the  assumption  tiiat  the  certified  copy  was  a  forgery  we  would  hold 
that  it  is  not  supported  by  the  evidence,  but  taking  all  of  the  evidence  in 
the  record  tending  to  cast  suspicion  upon  the  deed  in  question,  we  are 
not  prepared  to  say  that  the  finding  of  the  trial  court  that  it  is  a  forgery 
is  so  against  the  weight  and  preponderance  of  the  evidence  as  to  justify 
this  court  in  sustaining  the  assignment  of  error  presenting  that  question. 

Oiher  assignments  of  error  assail  the  findings  of  fact  and  the  judg- 
ment of  the  court  thereon,  that  appellant's  claim  is  barred  by  the  statute 
of  limitations  of  five  and  ten  years.  Descent  was  cast  upon  the  children 
of  Lucius  Loring  by  his  death  in  1886  at  which  time  they  were  under 
disability  of  minority.  To  bar  appellant's  claim  the  statute  must  have 
been  set  in  operation  before  the  death  of  Lucius  Loring.  Upon  this 
point  the  court  found  as  follows : 

''James  Jackson,  deceased,  husband  of  the  defendant,  Mrs.  Sarah 
Jackson,  and  father  of  the  other  defendants,  enclosed  the  land  in  con- 
troversy as  early  as  1880.  James  Jackson  died  in  1895.  He  and  his 
surviving  wife  and  descendants  have  continually  kept  the  said  land  en- 
closed since  1880.  This  enclosure  consists  in  part  of  fencing  extending 
on  and  along  the  west  line  of  the  land  in  controversy,  constructed  by 
said  Jackson  and  continuously  maintained  and  kept  up  by  him  and  his 
surviving  wife  and  descendants  to  the  present  time,  and  in  part  of  im- 
passable water  lines.  They  have  made  use  of  the  land  for  pasturing 
their  herd  of  cattle  which  consists  of  from  three  to  five  thousand  head. 
Since  they  first  took  possession  of  the  land  defendants  and  their  an- 
cestors have  paid  all  taxes  on  the  land  in  controversy  regularly  and 
promptly  every  year  since  and  including  1880  up  to  the  present  time. 
On  June  5,  1884,  Henry  Sayles  executed  a  conveyance  to  said  James 
Jackson,  deceased,  of  the  entire  league  of  land  in  controversy ;  this  was 
placed  duly  of  record  in  Chambers  County  on  the  20th  day  of  June, 
1884.  From  the  spring  of  1885  up  to  and  including  the  year  1890  the 
defendant's  ancestor  kept  up  the  house  on  the  premises,  which  was  used 
to  camp  in  and  hunt  from  and  in  connection  with  the  rounding  up  and. 
care  of  cattle,  this  last  circumstance  not  being  regarded  as  important. 
I  find  that  the  enclosure  maintained  by  the  defendants  and  their  an- 
cestors has  always  been  as  complete  and  effective  as  if  an  ordinary  fence 
had  been  extended  all  the  way  around  the  pasture.  The  said  pasture 
contains  about  26,000  acres  and  all  the  land  in  same  being  owned  by 
defendants  at  the  present  time  except  about  180  acres  which  are  held 
under  lease;  that  all  of  the  land  was  either  owned  or  claimed  exclusively 
by  the  defendants  and  their  ancestors  at  the  time  of  their  taking  pos- 
session in  1880,  or  so  held  under  authority  from  persons  whose  title  was 
recognized  by  the  defendants  and  their  ancestors,  and  during  all  the 
period  they  were  claiming  the  land  in  controveTsy  as  their  own." 

These  findings  are  supported  by  the  evidence  and  are  here  adopted. 

The  following  sketch,  copied  from  appellant's  brief,  will  explain  the 
conditions  with  regard  to  the  enclosure. 
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The  Boden  league  wa«  endosed^  with  other  lands  belonging  to  or 
controlled  by  Jackson,  in  a  large  pasture.  On  the  north  and  east  the 
enclosure  consisted  alone  of  the  impassible  water  barriers  of  Oyster 
Bayou  and  East  Bay.  Eobertson^s  Bayou  formed  a  small  part  of  such 
eiidosure  on  the  southeast    The  enclosure  on  the  south  and  west  was  a 
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substantial  wire  fence  with  gates  for  entrance.  There  were  about  twelve 
miles  of  fence  and  about  fifteen  or  twenty  miles  of  water  barrier.  The 
fence  was  erected  by  Jackson,  appellees'  ancestor,  for  the  sole  purpose 
of  enclosing  the  pasture  in  question,  including  the  land  in  controversy, 
and,  as  found  by  the  court,  all  of  the  land  within  the  enclosure  was 
owned  or  claimed  exclusively  by  appellees  or  their  ancestor  or  held 
under  authority  of  the  owners  whose  titles  were  recognized  by  them. 
The  facts  are  entirely  different  from  those  in  Polk  v.  Beaumont  Pasture 
Co.  (64  S.  W.  Bep.,  61),  and  Vineyard  v.  Brundrett  (42  S.  W.  Rep., 
232). 

It  is  true  that  appellant  entering  this  enclosed  pasture  from  the  water 
side  would  have  encountered  no  obstruction  of  any  kind  in  getting  to 
the  land  claimed  by  her,  but  this  would  be  the  case  with  every  enclosure 
fenced  to  any  considerable  extent  by  a  water  barrier.  Such  enclosure, 
however,  would  be 'sufficient  as  a  basis  for  the  statute  of  limitation  ''if 
the  natural  barriers  are  so  used  in  connection  with  the  artificial  barriers 
as  to  indicate  that  they  are  relied  upon  to  inclose  the  land  and  keep  out 
other  persons  desiring  access  thereto.'*  (Polk  v.  Beaumont  Pasture  Co., 
supra.)  The  fence  forming  part  of  the  enclosure  in  the  present  ease 
ran  along  one  of  the  lines  of  the  league  in  controversy  for  nearly  the 
entire  length  of  one  of  the  sides  of  the  league.  The  fence  was  erected 
by  Jackson  and  maintained  by  him  and  appellees,  his  successors  in  the 
title,  for  the  purpose  of  enclosing  and  thus  taking  exclusive  possession, 
adverse  to  appellant,  of  the  land  in  controversy,  together  with  other 
lands  in  the  enclosure  claimed  by  appellees,  and  the  possession  thus 
taken  and  maintained  was  amply  sufficient  to  give  notice  to  appellant 
of  such  adverse  holding.  In  addition,  a  fact  of  no  value  of  itself,  but 
of  some  force  in  connection  with  the  circumstances  of  the  enclosure, 
appellees  kept  about  5,000  head  of  cattle  in  their  own  brand  in  the 
pasture,  no  other  cattle  being  allowed  therein,  and  kept  for  a  great 
portion  if  not  all  of  the  time  a  small  house  on  the  land  used  occasionally 
by  persons  caring  for  the  cattle. 

We  think  the  facts  constitute  such  notorious  adverse  possession,  use 
and  occupation  of  the  land  as  to  bar  appellant's  claim  under  the  statute 
of  limitations.  The  findings  of  the  court  show  that  such  possession  was 
for  a  sufficient  length  of  time,  under  the  other  facts  found,  to  authorize 
the  conclusion  of  law  that  appellees  had  title  under  both  the  five  years 
and  the  ten  years  statute  of  limitations.  This  was  not  affected  by  the 
proceedings  in  the  Federal  Court  against  James  Jackson  and  others. 
There  was  nothing  in  the  proceedings  and  judgment  in  this  case  in- 
consistent with  James  Jackson's  claim  under  the  Sayles  deed,  or  that 
could  be  construed  as  an  abandonment  of  his  claim  under  that  deed. 
If  the  finding  of  iihe  trial  court  on  this  issue  be  correct,  none  of  the 
errors  assigned,  if  errors  in  fact,  would  be  material,  as  they  have  no 
bearing  upon  this  issue. 

We  find  no  errors  requiring  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  Q.  Williams  v.  G.  K.  Cessna  et  al. 

Decided  May  29,  1900. 
1. — ^Deed — ^Regiitration — Certificate. 

Following  the  record  of  a  deed  and  the  certificate  of  acknowledgment  on 
a  deed  record  book  was  the  following  certificate:  "1  hereby  certify  that  the 
above  and  foregoing  is  a  true  and  correct  copy  of  the  original  deed  from  Sarah 
Davisy  administratrix,  and  Isaac  U.  Roberts,  administrator  of  the  estate  of 
W.  P.  Davis,  deceased,  to  6.  W.  Grant,  that  the  same  was  presented  for  rtgis- 
tration  on  the  15th  day  of  September,  A.  D.  1848,  at  10  o'clock  a.  ro.,  and 
duly  registered  this  day  at  9  o'clock  a.  m."  Held,  to  mean  that  the  original 
deed,  and  not  a  copy  of  the  same,  was  copied  by  the  officer  into  the  record  book. 

8. — AAdavit  of  Lou — Suflieient. 

An  affidavit  of  loss  of  a  deed  correctly  described  the  lost  deed  by  giving 
the  names  of  the  two  grantors,  the  name  of  the  grantee,  the  date,  the  number 
of  aeres  conveyed  and  the  location  of  the  land,  except  that  the  initials  of  one 
of  the  grantors  were  stated  to  be  J.  H.  instead  of  I.  H.  Held,  an  immaterial 
varianoe. 

S. — Proof  of  Deed  for  Kegistration — Statute  of  1846  Conitmed — Gates  Keviewed. 
Under  the  statute  of  1846  it  was  not  necessary  that  a  subscribing  witness 
to  a  deed,  in  proving  the  same  for  registration,  should  make  oath  that  he 
signed  the  same  as  a  witness  at  the  request  of  the  grantor.  The  cases  of 
Dom  T.  Best,  15  Texas,  62;  Downs  v.  Porter,  54  Texas,  64;  Jones  v.  Robbins, 
74  Texas,  615;  Cox  v.  Rust,  29  S.  W.  Rep.,  808;  Deen  v.  Wills,  21  Texas,  642, 
and  Sowers  v.  Peterson,  59  Texas,  220,  reviewed. 

4. — Adniaiitrator't  Deed — Proof  of  Authority — Ancient  Initmment — ^Heeitals. 
An  administrator's  deed,  more  than  thirty  years  old,  contained  a  recital 
that  the  sale  of  the  land  thereby  conveyed  was  made  by  order  of  the  Probate 
Court  having  jurisdiction  of  the  estate;  the  deed  and  probate  records  of  the 
county  were  subsequently  destroyed  by  fire;  it  was  shown  by  the  undisputed 
testimony  of  a  son  of  the  decedents  that  the  grantors  in  said  deed  admin- 
istered the  estate  under  the  Probate  Court  of  said  county;  that  the  gran- 
tee in  said  deed  purchased  the  land  in  controversy,  through  said  adminis- 
tration proceedings  and  continuously  and  notoriously  claimed  it  thereafter. 
Held,  sufficient  to  show  the  authority  of  the  administrator  to  sell  the  land. 
Under  the  statute  in  force  in  1845  no  confirmation  of  the  sale  was  reouired. 
The  records  being  destroyed,  the  recitals  in  the  ancient  deed  were  sufficient 
in  themselves  to  show  that  the  sale  was  made  under  the  orders  of  the  Probate 
Court. 

5. — Certifieate  of  Acknowledgment — Officer. 

The  caption  of  a  certificate  of  acknowledgment  was,  ''State  of  Texas,  Walker 
County;'*  following  the  name  of  the  officer  were  the  words  and  letters,  "Notary 
Public,  W.  C.  8.  T."  Held,  the  caption  and  the  letters  when  taken  together 
sufficiently  indicate  that  the  officer  taking  the  acknowledgment  was  a  notary 
public  of  Walker  County,  State  of  Texas. 

Error  from  the  District  Court  of  Houston  County.  Tried  below  before 
Hon.  John  Young  Gooch. 

Aldrich  dc  Crook,  for  plaintiff  in  error. — The  proper  recording  of  a 
deed  before  filing  and  notice  is  indispensable  to  its  admissibility  without 
proof  of  execution,  and  the  certificate  of  proof  by  a  subscribing  witness 
is  insufficient  unless  it  states  that  the  witness  swears  that  he  was  present 
and  saw  the  grantors  sign  the  same^  or  that  he  signed  the  same  at  the 
request  of  the  grantors.  Rev.  Stats.,  arts.  4622-4624 ;  Dom  v.  Best,  15 
Teias,  62;  Cox  v.  Bust,  29  S.  W.  Bep.,  808;  Jones  v.  Bobbins,  74  Texas, 
615. 
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Only  deeds  that  have  been  duly  registered  are  admissible  in  evidence 
without  proof  of  execution,  and  where  the  certificate  of  acknowledenient 
does  not  show  the  character  of  the  oflBcer  taking  the  acknowledgment  the 
acknowledgment  is  defective  and  the  deed  is  not  duly  registered.  Rev. 
Stats.,  arts.  4616-4619;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Carter,  5  Texas  Civ. 
App.,  675;  Coffey  v.  Hendricks,  66  Texas,  676. 

Nunn  £  Nunn,  for  defendant  in  error. — All  that  can  be  required  is 
that  the  certificate  of  the  oflBcer  shall  contain  the  substance  of  the 
proof;  and  if  it  contains  all  that  is  essential  to  prove  the  execution  of 
the  deed,  it  must  be  deemed  a  substantial  compliance  with  the  require- 
ment of  the  statute,  and  it  is  not  essential  to  the  proof  of  the  due  execu- 
tion of  the  instrument,  that  the  witness  should  depose  to  the  fact  of  his 
having  signed  at  the  request  of  the  grantor.  The  presumption  is  that 
the  subscribing  witness  did  so  sign,  and  the  statement  would  add  noth- 
ing to  the  legal  effect  of  the  certificate  of  proof.  Deen  v.  Wills,  21 
Texas,  642;  Sowers  v.  Peterson,  59  Texas,  216;  Monroe  v.  Arledge,  23 
Texas,  479;  Laws  of  Texas  (Gammel,  vol.  4,  pp.  1437  and  1438). 

If  it  appears  with  reasonable  certainty  from  the  certificate  of  the 
oflScer  taking  the  acknowledgment,  or  before  whom  proof  is  made,  en- 
dorsed on  the  deed,  the  ofScial  character  of  the  oflScer,  by  appropriate 
words  used,  or  by  letters  attached  to  his  name,  abbreviating  such  words, 
such  certificate  is  sufficient,  and  the  deed  entitled  to  registration.  Mc- 
Donald V.  Morgan,  27  Texas,  505;  Blythe  v.  Houston,  46  Texas,  79; 
Alexander  v.  Houghton,  86  Texas,  705. 

In  suit  to  recover  land,  after  long  lapse  of  time,  after  the  destruction 
of  probate  records  and  papers  pertaining  to  the  administration  of  the 
estate,  and  after  the  death  of  the  administrator,  claimed  to  have  been 
regularly  sold  under  order  of  court  by  the  administrator,  the  production 
of  the  deed  from  the  administrator  made  as  long  as  twenty-five  years 
before,  containing  recitals  which,  if  true,  showed  the  regularity  of  the 
sale,  it  will  be  presumed  that  the  court  and  its  officers  did  their  duty, 
and  the  sale  will  be  upheld.  White  v.  Jones,  67  Texas,  638 ;  Hartley  v. 
Harris,  70  Texas,  183. 

After  the  death  of  the  husband,  the  wife  may  convey  community 
property  in  payment  of  community  debts,  and  after  great  lapse  of  time, 
presumption  that  community  property  was  sold  in  payment  of  community 
debts  may  be  indulged.  Hilbum  v.  Harris,  2  Texas  Civ.  App.,  398; 
Moore  v.*  Wagner,  2  U.  C,  531. 

If  community  property  be  sold  by  the  survivor  to  pay  community 
debts,  the  purchaser  will  be  protected.  Jones  v.  Jones,  15  Texas,  146 ; 
Burleson  v.  Burleson,  28  Texas,  418;  Wenar  v.  Stenzel,  48  Texas,  488; 
Wilson  V.  Helms,  59  Texas,  682. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  to  a  tract  of  307  4-10  acres  of  land  on  the  Wm.  P.  Davis  league 
in  Houston  County  brought  by  defendant  in  error  Q.  K.  Cessna,  against 
D.  J.  Jones.  Plaintiff  in  error,  who  had  sold  the  land  to  Jones,  was 
vouched  in  on  his  warranty. 

The  trial  court  instructed  the  jury  to  find  a  verdict  for  plaintiff  against 
Jones  and  in  favor  of  Jones  against  plaintiff  in  error  for  the  amount 
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paid  by  him  for  the  land  with  interest.    The  verdict  was  returned  as 
directed  and  judgment  was  rendered  in  accordance  therewith. 

The  first  assignment  of  error  is  as  follows :  "The  court  erred  in  ad- 
mitting in  evidence,  over  the  objection  of  defendants,  the  instrument 
purporting  to  be  a  certified  copy  of  a  deed  from  Sarah  Davis,  administra- 
trix, and  I.  H.  Roberts,  administrator  of  the  estate  of  William  P.  Davis, 
deceased,  to  George  W.  Grant,  because  said  instrument  shows  upon  its 
face  that  it  is  a  certified  copy  of  a  certified  copy  and  not  a  certified  copy 
of  the  original  instrument,  and  hence  not  admissible  under  the  statute 
as  a  recorded  instrument;  and,  second,  because  no  sufficient  predicate 
was  laid  for  its  admission  as  secondary  evidence,  no  sulBScient  affidavit  of 
the  loss  of  the  original  instrument  having  been  filed ;  and,  third,  because 
same  purports  to  be  the  deed  of  administrators  of  the  estate  of  William 
P.  Davis,  deceased,  and  no  authority  of  the  County  Court  of  Houston 
County  in  which  the  administration  was  pending  is  shown  for  making 
such  sale  or  making  such  deed,  no  order  of  sale  or  order  of  confirmation 
of  sale  being  shown ;  and  fourth,  because  the  certificate  of  authentication 
to  said  instrument  was  insuflBcient  in  that  the  subscribing  witness  by 
whom  it  is  attempted  to  prove  said  deed  for  record  does  not  swear  that 
he  saw  the  grantors  sign  the  same,  or  that  they  signed  the  same  in  his 
presence,  or  that  he  signed  the  same  as  a  witness  at  the  request  of 
grantors/* 

The  third  assignment  complains  of  the  action  of  the  court  in  not 
submitting  to  the  jury  the  issue  of  whether  the  administrators  of  the 
estate  of  Wm.  P.  Davis  had  authority  to  make  the  sale  and  conveyance 
to  Grant. 

The  trial  judge  did  not  err  in  overruling  the  objections  to  the  intro- 
duction of  this  deed  in  evidence.  The  record  shows  that  the  deed  and 
probate  records  of  Houston  County  were  all  destroj^ed  by  fire  in  1865 
and  again  in  1882.  The  certified  copy  introduced  in  evidence  was  made 
in  1861  by  0.  C.  Aldrich,  the  then  county  clerk  of  Houston  County. 
Preceding  Aldrich's  certificate  and  immediately  following  the  certificate 
of  acknowledgment  is  the  following  certificate : 

*1  hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct 
copy  of  the  original  deed  from  Sarah  Davis,  administratrix,  and  Isaac 
H.  Roberts,  administrator  of  the  estate  of  W.  P.  Davis,  deceased,  to  G. 
W.  Grant,  that  the  same  was  presented  for  registration  on  the  15th  day 
of  September,  A.  D.  1848,  at  10  o'clock  a.  m.  and  duly  registered  this 
day  at  9  o'clock  a.  m. 

'^n  testimony  whereof  I  hereunto  subscribe  my  signature  officiallv 
at  Crockett  this'^glst  day  of  September,  1848. 

J.  H.  Gillespie,  Clk.  Co.  Ct.  H.  Co. 

By  James  M.  Hall,  Deputy." 

The  acknowledgment  was  taken  by  Gillespie  on  September  15,  1848. 
We  think  it  clear  that  the  certificate  made  by  Gillespie,  as  above  set 
out,  should  not  be  construed  to  mean  that  the  instrument  recorded  in 
the  deed  records  of  Houston  County  was  a  copy  of  the  original  deed, 
but  that  the  record  made  by  the  officer  upon  the  pages  of  the  record 
book  was  a  true  copy  of  the  original  deed,  or  in  other  words,  that  the 
original  deed  was  truly  copied  in  the  record.    The  officer  was  not  required 


318  Texas  Civil  Appeals  Reports^  Vol.  43.  [May, 

to  enter  a  certificate  of  this  kind  upon  bis  record,  but  such  entry  could 
not  in  any  way  affect  the  validity  of  the  record.  There  was  no  authority 
for  the  record  of  a  copy  of  a  deed,  and  if  the  language  of  the  certificate 
could  be  construed  to  mean  that  such  copy  had  been  recorded  that  is 
certainly  not  its  necessary  construction^  and  the  language  being  ambigu- 
ous that  interpretation  should  be  given  it  which  would  make  the  act 
of  the  oflScer  lawful. 

The  affidavit  of  the  loss  of  the  original  deed  described  it  as  the  deed 
of  "Sarah  Davis,  Administratrix,  and  J.  H.  Roberts,  Administrator  of 
the  estate  of  Wm.  P.  Davis,  deceased"  to  G.  W.  Grant.  The  date  of  the 
deed  and  the  number  of  acres  and  location  of  the  land  conveyed  is  also 
stated.  The  copy  of  the  deed  introduced  in  evidence  was  in  all  respects 
identical  with  the  deed  described  in  the  aflSdavit  except  that  the  initials 
of  the  administrator  Roberts  are  "I.  H/*  instead  of  "J.  H."  This,  we 
think,  was  an  immaterial  variance  clearly  due  to  a  clerical  mistake,  and 
plaintiff  in  error  could  not  have  been  misled  as  to  what  deed  defendant 
in  error  claimed  he  could  not  procure  and  intended  to  supply  by  certified 
copy. 

The  certificate  of  the  officer  before  whom  the  deed  was  proven  for 
record  is  in  the  following  language: 

"The  State  of  Texas,) 
Houston  County.  ( 

"This  day  personally  appeared  before  me  the  undersigned  authority, 
James  S.  Cartwright,  to  me  well  known,  and  acknowledged  that  he  signed 
the  above  and  foregoing  deed  as  a  witness  at  the  request  of  the  grantors 
and  being  duly  sworn  upon  oath  says  that  Sarah  Davis  and  I.  H.  Roberts 
whose  signatures  and  seals  appear  to  the  same  as  administratrix  and 
administrator  of  the  estate  of  \Ym.  P.  Davis,  deceased,  acknowledged  in 
his  presence  that  they  each  signed,  sealed  and  executed  the  said  deed 
for  the  purposes  and  considerations  therein  stated." 

The  objection  urged  by  plaintiff  in  error  to  this  certificate  is  that  it 
does  not  appear  therefrom  that  the  subscribing  witness  made  oath  that 
he  signed  the  deed  as  a  witness  at  the  request  of  the  grantors. 

The  statute  of  1846,  which  was  in  force  at  the  time  the  deed  was  proven 
for  record,  provides  "that  proof  of  any  instrument  of  writing  for  the 
purpose  of  being  recorded,  shall  be  by  one  or  more  of  the  subscribing 
witnesses  personally  appearing  before  some  oflBcer  authorized  to  take 
such  proof,  and  stating  on  oath  that  he  or  they  saw  the  grantor,  or 
person  executing  the  instrument,  sign  the  same,  or  that  the  grantor  or 
the  person  who  executed  such  instrument  of  writing  acknowledged  in 
his  or  their  presence  that  he  had  subscribed  and  executed  the  same  for 
the  purposes  and  consideration  therein  stated,  and  that  he  or  they  had 
signed  the  same  as  witnesses  at  the  request  of  the  grantor  or  person  who 
executed  such  instrument/* 

If  this  statute  be  literally  construed  it  would  seem  to  require  that 
the  witness  by  whom  the  execution  of  an  instrument  is  proven  must 
swear  that  he  signed  the  instrument  as  a  subscribing  witness  at  the  re- 
quest of  the  grantor.  In  the  case  of  Dom  v.  Best,  15  Texas,  62,  it  was 
held  that  whon  the  witness  swore  that  he  saw  the  grantor  execute  the 
instrument  he  was  not  required  to  further  swear  that  he  signed  it  as  a 
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witness  at  the  request  of  the  grantor,  proof  of  such  request  being  only 
necessary  when  the  instrument  was  not  executed  in  the  presence  of  the 
witness,  but  acknowledged  before  him  by  the  grantor.  We  can  see  no 
room  for  this  distinction.  The  law  requires  that  before  a  deed  or  other 
written  instrument  required  or  permitted  to  be  recorded  shall  be  ad- 
mitted to  record  its  execution  must  be  proven  by  the  acknowledgment 
of  the  grantor  made  before  an  officer  authorized  to  take  same,  or  by  the 
sworn  statement  of  a  subscribing  witness  that  he  saw  the  grantor  execute 
the  instrument  or  that  the  grantor  acknowledged  to  him  that  he  exe- 
cuted it  for  the  purposes  and  consideration  therein  expressed.  It  is  just 
as  necessary  that  the  subscribing  witness  who  sees  the  deed  executed 
should  be  requested  by  the  grantor  to  subscribe  to  it  as  that  such  re« 
quest  should  be  made  of  the  witness  before  whom  the  grantor  acknowl- 
edges its  execution,  and  in  neither  case  can  tlie  proof  be  made  by  a 
volunteer. 

If  we  can  indulge  the  presimiption  that  the  subscribing  witness  who 
swears  that  he  saw  the  grantor  execute  the  deed  signed  the  deed  as  such 
witness  at  the  request  of  the  grantor,  we  should  indulge  the  same  pro- 
sumption  as  to  the  subscribing  witness  who  swears  that  the  grantor 
acknowledged  before  him  that  he  executed  the  deed.  In  the  case  cited 
the  court  was  not  called  upon  to  pass  on  the  question  of  whether  a  certi- 
ficate which  fails  to  show  that  a  subscribing  witness  who  swore  that  the 
grantor  in  such  instrument  acknowledges  its  execution  also  swore  that 
he  signed  the  instrument  as  a  witness  at  the  grantor's  request  was  suffici- 
ent proof  of  the  execution  of  such  instrument  and  therefore  the  opinion 
expressed  upon  that  question  was  obiter. 

In  the  case  of  Deen  v.  Wills,  21  Texas,  642,  it  was  held  that  as  the 
statute  did  not  prescribe  the  form  of  the  certificate  it  was  not  essential 
to  the  validity  of  the  registration  of  a  deed  proven  for  record  by  a 
subscribing  witness,  that  the  certificate  should  state  that  the  witness 
signed  as  such  at  the  request  of  the  grantor.  In  that  case  the  court 
say:  "All  that  can  be  required  is  that  the  certificate  shall  contain  the 
substance  of  the  proof;  and  if  it  contains  all  that  is  essential  to  prove 
the  due  execution  of  the  deed  it  must  be  deemed  a  substantial  compliance 
with  the  statute.  It  is  not  necessary  to  the  proof  of  the  due  execution  of 
the  instrument  that  the  witness  should  depose  to  the  fact  of  his  having 
signed  at  the  request  of  the  grantor.  The  presumption  is  that  the  sub- 
scribing witness  did  so  sign  and  the  statement  would  add  nothing  to  the 
legal  effect  of  the  certificate  or  proof."  The  case  does  not  refer  to  the 
ease  of  Dom  v.  Best,  but  seems  to  be  in  direct  conflict  with  the  portion 
of  the  opinion  in  that  case  holding  that  when  the  proof  is  made  by  a 
subscribing  witness  who  did  not  see  the  deed  executed  the  certificate 
must  show  that  such  witness  swore  that  he  subscribed  the  deed  at  the 
request  of  the  grantor. 

The  cases  of  Downs  v.  Porter,  54  Texas,  64,  and  Jones  v.  Bobbins,  74 
Texas,  615,  both  hold,  under  authority  of  Dom  v.  Best,  that  when  the 
proof  is  made  by  a  witness  who  saw  the  deed  executed  that  it  is  not 
essential  that  the  certificate  should  show  that  the  witness  subscribed  the 
deed  at  the  grantor's  request. 

In  Cox  V.  Bust,  29  S.  W.  Bep.,  808,  the  Court  of  Civil  Appeals  for 
the  Fourth  District  decided  that  when  the  deed  was  proven  by  a  subscrib- 
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ing  witness  who  was  not  present  at  its  execution,  the  certificate  must 
state  that  the  witness  swore  that  he  subscribed  the  deed  at  the  request 
of  the  grantor.  In  support  of  this  decision  the  court  cites  the  cases  of 
Dom  V.  Best,  Downs  v.  Porter,  and  Jones  v.  Bobbins,  supra,  and  Sowers 
V.  Peterson,  59  Texas,  220. 

As  we  have  before  stated,  in  none  of  the  three  cases  first  cited  was  the 
point  up  for  decision,  the  question  before  the  court  in  those  cases  being 
as  to  the  validity  of  a  certificate  which  stated  that  the  subscribing  wit- 
ness swore  that  he  saw  the  grantor  execute  the  deed,  but  failed  to  state 
that  such  witness  swore  that  he  subscribed  the  deed  at  the  request  of  the 
grantor. 

While  both  the  Downs  and  Jones  cases  apparently  approve  the  dis- 
tinction made  in  the  Dom  case,  they  are  not  binding  authority  because 
the  question  was  not  before  the  court  for  decision.  The  case  of  Sower? 
V.  Peterson,  59  Texas,  220,  follows  Deen  v.  Wills  and  holds  that  it  is 
not  essential  that  the  certificate  should  state  that  the  witness  who  swore 
that  the  grantor  acknowledged  the  execution  of  the  deed  before  him, 
also  swore  that  he  subscribed  at  the  request  of  tiie  grantor. 

Prom  this  review  of  the  decisions  it  appears  that  there  is  no  authority 
for  holding  that  the  certificate  in  this  case  is  insufficient  under  the 
statute  of  1846,  which  was  in  force  at  the  time  it  was  made.  If  it  was 
an  open  question  the  writer  would  construe  the  statute  as  requiring  the 
witness  to  swear  as  an  essential  part  of  the  proof  of  the  due  execution 
of  the  deed,  that  he  was  requested  by  the  grantor  to  witness  its  execution, 
or  if  it  was  acknowledged  before  him  by  the  grantor,  that  he  was  re- 
quested to  sign  the  deed  as  a  witness  at  the  time  it  was  so  acknowledged. 
If  this  is  an  essential  part  of  the  proof  it  must  in  substance  at  least  be 
contained  in  the  certificate.  We  think  it  clear  that  under  the  present 
statute,  article  4624  of  the  Bevised  Statutes,  the  certificate  must  show 
that  the  witness  signed  at  the  request  of  the  grantor.  The  date  of  the 
certificate  under  consideration  in  the  case  of  Cox  v.  Bust  is  not  shown  in 
the  opinion  and  it  was  probably  subsequent  to  the  enactment  of  the 
present  statute.  Upon  the  authority  of  the  cases  of  Deen  v.  Wills  and 
Sowers  v.  Peterson,  before  cited,  we  hold  that  the  trial  court  properly 
overruled  the  objection  to  the  certificate. 

The  deed  contains  the  following  recitals:  'The  Hon.  Probate  Court 
for  the  county  of  Houston,  State  aforesaid,  at  the  February  term  thereof, 
1845,  did  order  and  decree  that  the  administrators  of  the  estate  of  Wm. 
P.  Davis,  deceased,  sell  so  much  of  the  lands  of  said  estate  as  would  be 
of  value  sufficient  to  liquidate  the  debts  against  said  estate,  and  whereas 
John  Blair  and  Q.  W.  Wilson,  duly  appointed  and  sworn  to  appraise 

said  lands,  did  appraise  lots  numbers  5,  6  and  7  to  be  of  the  value  of 

per  acre,  amounting  to dollars,  and  Whereas,  I.  H.  Boberts,  ad- 
ministrator of  said  estate,  after  due  and  legal  notice,  did,  pn  the  1st 
day  of  July,  1845,  oflFer  said  lots  5,  6  and  7  to  the  highest  bidder  at 
public  sale,  before  the  court  house  door  of  said  county,  and  whereas 
Qeorge  W.  Grant  at  said  offering  for  sale,  did  bid  for  said  tracts  or  lots 
of  land  the  sum  of  one  hundred  and  thirty-one  and  11-100  dollars,  it 
being  off  the  said  lands  to  the  said  Grant,    .     .    .    therefore  we,  etc/* 

It  was  also  shown  that  all  of  the  deeds  and  probate  records  of  Houston 
County  made  prior  to  1859  were  destroyed  by  fljre  in  1865.    W,  W.  Davis, 
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who  is  a  son  of  W.  P.  and  Sarah  Davis,  testified  that  his  father  died 
between  the  years  1840  and  1845,  and  that  his  mother  and  his  brother- ' 
in-law,  Isaac  H.  Roberts,  administered  his  father's  estate  through  the 
Probate  Court  of  Houston  County  and  that  said  administration  was 
closed  before  his  mother^s  death,  which  occurred  in  1849 ;  that  George 
W.  Grant  purchased  a  portion  of  the  Wm.  P.  Davis  league  through  said 
administration  proceedings  and  afterwards  claimed  it  and  it  was  known 
in  the  community  as  the  Grant  land;  that  all  of  the  league  was  sold 
during  said  administration  except  one  tract ;  that  the  league  of  land  was 
community  property  of  his  father  and  mother  and  the  sales  made  by 
the  administrators  were  made  for  the  purpose  of  paying  community 
debts.  This  evidence  is  undisputed,  and  is,  we  think,  not  only  sufficient 
to  show  the  authority  of  the  administrators  of  the  estate  to  sell  the  land, 
but  is  conclusive  upon  that  issue,  and  the  trial  court  did  not  err  in  so 
instructing  the  jury.  The  sale  of  the  land  was  made  in  1846,  as  shown 
by  the  recitals  in  tiie  deed,  and  under  the  statute  then  in  force  no  con- 
firmation of  the  sale  by  tie  Probate  Court  was  required.  (Harris  v. 
Brower,  3  Texas  Civ.  App.,  653.)  The  records  of  the  county  having  been 
shown  to  have  been  destroyed  by  fire  the  recitals  in  the  deed,  which  was 
an  ancient  instrument,  were  sufficient  in  themselves  to  show  that  the 
sale  was  made  under  the  orders  of  the  Probate  Court.  (White  v.  Jones, 
67  Texas,  638.) 

There  is  no  merit  in  the  second  assignment  of  error  which  complains 
of  the  ruling  of  the  court  in  not  sustaining  defendant's  objection  to  the 
introduction  in  evidence  of  a  certified  copy  of  a  deed  from  George  W. 
Grant  to  Jacob  AUbright  conveying  the  land  in  controversy,  the  ground 
of  the  objection  being  that  the  certificate  of  acknowledgment  does  not 
purport  to  have  been  made  by  an  officer  authorized  by  law  to  take 
acknowledgments.    This  certificate  is  as  follows: 

"TTie  State  of  Texas,) 
Walker  County.  \ 
*Tersonally  came  George  W.  Grant  before  the  undersigned  authority, 
to  me  personally  known,  and  acknowledged  the  execution  of  the  fore- 
going deed  of  conveyance  to  be  his  act  and  deed  for  the  purpose  and 
consideration  therein  named. 

''To  certify  which  I  have  hereunto  signed  my  name  and  affixed  my 
notarial  seal  this  the  10th  day  of  April,  A.  D.  1856. 

M.  C.  Rogers,  Notary  Public  W.  C.  S.  T.'' 

We  think  the  official  character  of  the  officer  tstking  the  acknowledg- 
ment IB  shown  by  the  certificate.  The  letters  W.  C.  S.  T.  after  the 
words  notary  public,  considered  in  connection  with  the  caption  which 
shows  that  the  acknowledgment  was  taken  and  the  certificate  made 
in  Walker  County,  Texas,  sufficiently  indicates  that  the  officer  was  a 
notary  public  of  said  county  and  State. 

We  find  no  error  in  the  record  and  the  judgment  of  the  court  below 
is  afiirmed. 

Affirmed, 

Writ  of  error  refused. 

VoL  XLIII.  Civil— 21. 
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Missouri,  Kansas  &  Texas  Railway  Company  et  al.  v.  Kyseh  & 

Sutherland. 

Decided  May  30,  1906. 

1. — Charge — ^Aisumlng  Facts. 

A  mere  statement  in  the  charge  of  the  issues  made  by  the  pleadings  can 
not  be  construed  as  assuming  the  existence  of  proof  on  those  issues. 

8. — ^Keaiure  of  Damages — ^Differenoe  in  Market  Price — Charge. 

An  instruction,  in  a  suit  for  damage  by  delay  of  a  shipment  of  cattle,  that 
the  measure^  of  plaintiff's  damage  was  the  difference  in  the  market  price,  if 
transported  in  the  usual  and  ordinary  time,  and  that  realized  on  transportation 
in  the  time  actually  made,  was  not  ground  for  reversal  where  the  defendant 
asked  and  obtained  an  instruction  relieving  it  from  such  liability  if  it  used 
ordinary  care  and  diligence  in  the  transportation. 

8. — ^BTldenoe — ^Perional  Knowledge — ^Premmption. 

A  witness  who  testifies  to  the  weights  of  cattle  when  sold  at  the  stock  yards 
is  presumed,  in  the  absence  of  evidence  to  the  contrary,  to  speak  from  his  per^ 
sonal  knowledge. 

4. — Contrlbntory  Negligence — ^Feeding  Cattle. 

Contributory  negligence  will  not  be  attributed  to  a  shipper  of  cattle  in  not 
keeping  charge  of  and  feeding  his  cattle  before  loading,  wnere  he  placed  them 
in  the  loading  pens  at  the  instance  of  the  railway  agent  and  on  his  assurance 
that  the  cars  for  loading  them  were  expected  soon,  but  such  cars  were  delayed, 
and  the  cattle  suffered  damage  while  awaiting  them. 

Appeal  from  the  District  Court  of  Falls  County.  Tried  below  before 
Hon.  Sam  R  Scott. 

r.  S.  Miller  and  Martin  &  Martin,  for  appellants. — The  statement  of 
the  case  assumed  that  the  plaintiffs'  cattle  were,  as  a  matter  of  fact, 
injured  as  alleged  in  plaintiffs'  petition.  International  &  G.  N.  Ev.  Co. 
V.  Locke,  67  S.  W.  Rep.,  1084;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rodgers, 
40  8.  W.  Rep.,  852. 

A  carrier  is  usually  only  required  to  use  ordinary  care  and  diligence, 
under  all  the  circumstances,  in  transporting  cattle  to  market.  Greiamer 
V.  Lake  S.  &  M.  S.  Ry.  Co.,  26  Am.  and  Eng.  R.  R.  Cases,  287. 

Overstreet  did  not  weigh  plaintiffs'  cattle  nor  see  them  weighed;  his 
testimony  as  to  the  weights  of  same  was  hearsay.  Texas  &  P.  Ry.  Co.  v. 
Scott,  86  S.  W.  Rep.,  1065 ;  Texas  &  P.  Ry.  Co.  v.  Leggett,  86  S.  W. 
Rep.,  1066. 

The  contributory  negligence  on  the  part  of  a  plaintiff  is  a  cdmplete 
defense  to  his  action,  and  especially  is  this  the  case  when,  as  in  this 
case,  the  damages  caused  by  the  contributory  negligence  can  not  definitely 
and  ceri:ainly  be  ascertained  and  separated  from  the  damage,  if  anv, 
caused  by  the  defendant.  Fori;  Wori;h  &  D.  C.  Rv.  Co.  v.  Daggett,  87 
Texas,  329;  Texas  &  P.  Ry.  Co.  v.  Byers,  73  S.  W.  Rep.,  427;  Texas  & 
P.  Ry.  Co.  V.  Peters,  71  S.'  W.  Rep.,  70;  Texas  &  P.  Ry.  Co.  v.  Arnold, 
16  Texas  Civ.  App.,  76. 

W,  E.  Hunnicutt  and  Z.  7.  Harlan,  for  appellees. — ^The*  charge  com- 
plained of  is  merely  introductory  to  the  main  charge,  a  mere  calling 
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of  the  attention  of  the  jury  to  the  issues  before  them.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Cuniflfe,  57  S.  W.  Rep.,  692;  International  &  G.  N.  Ry. 
Co.  V.  tabor,  12  Texas  Civ.  App.,  289 ;  Missouri  Pae.  Ry.  Co.  v.  Tjehm- 
beiy,  75  Texas,  66. 

Tlie  minimum  legal  duty  which  the  defendants  as  common  carriers 
owed  to  plaintiffs  as  shippers  was  to  haul  their  cattle  in  the  usual  and 
ordinary  course  of  business,  taking  into  consideration  its  own  track 
conditions  which  might  render  speed  slow.  San  Antonio  &  A.  P.  Ry.  v. 
Pratt,  89  Texas,  310;  Gulf,  C.  &  S.  P.  By.  v.  Ellison,  70  Texas,  492; 
Missouri  Pac.  By.  v.  Nicholson,  2  App.  C.  C,  sec.  168 ;  Gulf.  C.  S.  P. 
Bv.  V,  Beattie,  13  Texas  Ct.  Bep.,  598;  St.  Louis  S.  W.  By.  v.  Hunt, 
81  S.  W.  Bep.,  322. 

Where  a  railroad  company  contracts  to  furnish  cars  to  ship  cattle  in 
on  a  specific  day,  it  is  liable  for  the  damages  resulting  from  the  failure 
to  do  so,  and  can  not  avoid  the  liability  by  showing  that  a  bridge  was 
burned  out  on  its  road  after  the  time  for  furnishing  cars,  and  after  the 
time  the  cattle  would  have  passed  the  place  had  the  cars  been  furnished 
and  the  cattle  shipped  according  to  contract.  Gulf,  C.  &  S.  F.  Ry.  v. 
McCorquodale,  71  Texas,  41;  Texas  &  P.  By.  v.  Davis,  93  Texas,  389; 
CrofiB  ▼.  McPadden,  20  Texas  Civ.  App.,  464;  Texas  &  P.  Bv.  v.  Nichol-' 
son,  61  Texas,  495. 

For  whatever  damages  were  sustained  awaiting  the  arrival  of  the  cars, 
defaidants  are  liable,  regardless  of  the  provisions  of  the  shipping  contract 
which  was  not  executed  until  after  the  cars  arrived.  Texas  &  P.  Bv.  v. 
Nicholson,  61  Texas,  495;  Gulf,  C.  &  S.  F.  By.  v.  House,  88  S.  W.  Bep., 
1111;  Missouri,  K.  &  T.  By.  v.  Carter,  9  Texas  Civ.  App.,  690. 

Overstreet  having  testified  that  he  personally  effected  the  sale  of  these 
cattle,  that  their  correct  weights  were  shown  in  the  accbunt  sales  rendered 
to  plaintiffs,  and  as  to  what  the  true  and  real  weights  of  the  cattle  were, 
the  presumption  arose  that  he  was  present  and  saw  the  cattle  weighed 
and  that  he  knew  their  weights.  Texas  &  P.  By,  v.  Daugherty,  76  S. 
W.  Bep.,  606;  Hubbard  City  Oil  Co.  v.  Nichols,  89  S.  W.  Bep.,  797; 
Bliott  on  Evidence,  460. 

ETOSON,  Associate  Justice. — ^This  is  an  action  brought  in  the 
court  below  by  appellees  against  appellant  for  alleged  damages  to  a 
shipment  of  cattle.  That  part  of  the  charge  of  the  court  below  com- 
plained of  in  appellants  second  assignment  of  error  is  merely  a  state- 
ment of  the  issues  made  by  the  pleadings,  and  could  not  be  regarded  as 
assuming  the  proof  of  any  issue  in  the  case.  (Atchison,  T.  &  S.  F.  By. 
Co.  V.  Cuniffe,  57  S.  W.  Bep.,  692;  International  &  G.  N.  By.  Co.  v. 
Tabor,  12  Texas  Civ.  App.,  289.) 

Appellant's  third  assignment  of  error  assails  that  part  of  the  charge 
of  the  court  below  relating  to  the  measure  of  damages,  upon  the  ground 
that  it  instructs  the  jury  that  plaintiff  would  be  entitled  to  recover  the 
difference  in  the  market  price  of  the  cattle  in  the  market  at  National 
Stock  Yards  at  the  time  they  should  have  arrived  at  said  market  "in  the 
usual  and  ordinary  course  of  business  in  shipping  such  cattle  to  market/' 
•nd  the  time  when  the  cattle  actually  reached  the  National  Stock  Yards 
and  were  placed  on  the  market ;  whereas  the  correct  measure  of  damages 
18  the  difference  in  the  market  value  of  the  cattle  at  the  time  when  they 
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should  have  reached  the  market  by  the  use  of  ordinary  care  and  diligence 
in  the  transportation  of  said  cattle  from  the  place  of  ^ipment,  and  the 
time  when  said  cattle  did  in  fact  arrive  at  said  market.  As  contended  by 
appellants,  a  carrier  is  usually  only  required  to  use  ordinary  care  and 
diligence  under  all  the  circumstances  in  transporting  cattle  to  market; 
but  we  do  not  think  appellants  were  prejudiced  by  the  instruction  com- 
plained of,  in  view  of  the  fact  that  they  requested  and  the  court  gave  a 
special  instruction  embracing  the  same  proposition  as  to  their  liability; 
and,  in  effect,  conceding  their  duty  in  this  transaction  to  be  to  transport 
plaintiffs'  cattle  to  tiieir  destination  within  the  usual  time  necessary  for 
that  purpose,  but  which  sought  to  avoid  liability  for  failure  to  perform 
that  duty  on  the  ground  of  the  wet  and  soft  condition  of  appellant's 
track. 

Appellant's  fourth  assignment  of  error  is  not  well  taken.  The  charge 
complained  of  in  this  assignment  was  proper,  in  view  of  the  pleadings 
and  evidence  in  the  case. 

There  was  no  error  in  the  refusal  of  the  court  below  to  strike  out  the 
testimony  of  the  witness  Overstreet  on  motion  of  appellants,  upon  the 
alleged  ground  that  it  was  hearsay.  While  it  does  not  aflSrmatively  ap- 
pear from  the  testimony  that  Overstreet  was  present  and  saw  the  cattle 
weighed,  his  testimony  as  to  their  weights  implies  personal  knowledge 
thereof;  and,  in  the  absence  of  testimony  to  the  contrary,  the  inference 
will  be  indulged  that  he  saw  the  cattle  weighed  and  testified  from  personal 
knowledge.  (Texas  &  P.  Ey.  Co.  v.  Daugherty,  76  S.  W.,  606;  Hubbard 
City  Oil  Co.  v.  Nichols,  89  S.  W.,  797.) 

Appellants'  eleventh  assignment  of  error  is  overruled.  We  think  there 
is  ample  testimony  shown  by  the  record  to  support  the  verdict  of  the 
jury.  The  testimony  showed  damages  sustained  by  the  cattle  during 
the  delay  in  furnishing  the  cars  equal  to  the  amount  of  the  verdict,  in- 
dependent of  any  sustained  during  transportation. 

Appellajats  by  their  twelfth  assignment  of  error  contend  that  appellees 
are  precluded  from  recovering  in  this  case  by  their  contributory  negli- 
gence, which  consists  in  their  failure  to  feed  and  water  the  cattle  while 
they  were  in  appellants'  stock  pens  awaiting  shipment  and  during  their 
transportation,  and  especially  for  the  reason,  as  they  claim,  that  the  dam- 
age caused  by  the  contributory  negligence  of  appellees  can  not  definitely 
and  certainly  be  ascertained  and  separated  from  the  damage,  if  any, 
caused  by  appellants.  We  do  not  think  the  doctrine  of  contributory  neg- 
ligence applies  to  the  facts  of  this  case,  as  the  evidence  clearly  shows  that 
whatever  injury  or  damage  was  caused  to  appellees'  cattle  by  the  failure 
of  appellant  to  furnish  the  cars  for  their  shipment  according  to  the  pon- 
tract  or  to  transport  them  with  proper  diligence,  was  separate  from  and 
not  brought  about  or  contributed  to  by  any  fault  of  negligence  of  appel- 
lees. It  does  not  constitute  contributory  negligence  on  tiie  part  of  the 
shipper  to  put  his  cattle  in  the  pens  of  the  carrier  at  its  instance  and 
direction,  and  allow  them  to  await  the  arrival  of  cars  without  feed  or 
water,  when  the  agent  of  the  carrier  informs  him  that  the  cars  are 
expected  soon.  (Gulf,  C.  &  S.  P.  Ey.  Co.  v.  House,  88  S.  W.  Rep., 
1112.)  Under  the  circumstances  shown  by  the  testimony,  we  think  fte 
jury  were  justified  in  holding  that  appellants  were  liable  for  all  the  dam- 
ages sustained  by  the  cattle  during  the  time  they  were  in  the  pens  await- 
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ing  the  cars.  And  there  is  testimony  showing  that  they  were  damaged 
during  this  time  in  an  amount  equal  to  the  amount  found  by  the  ver- 
dict of  the  jury  for  depreciation  in  weights.  However,  the  charge  of 
the  court  protected  appellants  against  any  liability  for  damages  accruing 
to  the  cattle  on  account  of  their  not  being  fed  or  watered,  and  limited 
appellees*  recovery  on  account  of  shrinkage  in  weight  to  that  occasioned 
by  the  unnecessary  delays  in  the  shipment  of  the  cattle. 

As  already  stated,  we  think  the  testimony  shown  by  the  record  sufficient 
to  support  tiie  finding  of  the  jury  as  to  damages  caused  by  depreciation 
in  the  weight  of  the  cattle ;  and  hence  overrule  appellants'  ninth  assign- 
ment of  error. 

No  reversible  error  appearing  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed, 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Basil 

Parrott. 

Decided  May  30,  1906. 

1. — ContTibutoiy  NegUfrcnee — Charge. 

Following  the  ruling  of  the  Supreme  Court  herein  on  certificate  of  dis- 
sent (100  Texas,  9),  holding  the  charge  given  on  contributory  n^ligence 
snfficiently  full  to  justify  refusing  further  requested  instructions,  to  the  same 
effect  bat  more  elaborate,  the  judgment  is  affirmed. 

t.— Evidence — ^Negligence— Other  Initaneet. 

On  the  issue  whether  a  person  was  negligent  on  the  occasion  in  question, 
evidence  that  he  committed  similar  acts  of  negligence  on  other  occasions  is 
inadmiasible. 

a.— Evidence — ^Hegligenee — ^Disregard  of  Bnlei. 

On  the  issue  of  plaintiff's  contributoiy  negligence  in  leaving  open  a  switch 
in  violation  of  a  rule  of  his  employer,  which  rule  it  was  claimed  was  ineffective 
because  not  enforced,  evidence  that  switches  were  frequently  foimd  open  by  a 
witness  running  on  the  road  nine  months  before  the  accident  was  admissible, 
the  question  whether  the  conditions  and  rules  were  the  same  going  to  its  effect 
rather  than  its  admissibility. 

4.— enlarge— Omlsfion. 

A  mere  omission  to  charge  fully  on  an  issue  is  not  error  without  a  re- 
quested charge  supplying  the  omission. 

5.— Tiolatlon  of  Bnle — dnestion  of  Fact. 

The  question  whether  it  was  contributory  negligence  to  leave  open  a  switch 
in  violation  of  a  rule  of  the  employer  was  one  of  fact  under  the  circumstances, 
there  being  evidence  tending  to  show  that  the  rule  was  not  enforced. 

Appeal  from  the  District  Court  of  Bastrop  County.  Tried  below  be- 
fore Hon.  Ed.  R.  Sinks. 

The  fifth  paragraph  of  the  charge,  referred  to  in  the  opinion,  was  as 
follows : 

If  you  believe  that  rule  104a  was  in  force  at  the  time  of  the  plaintiff's 
injury,  and  intended  by  the  company  to  be  observed  by  the  plaintiff, 
and  that  by  his  failure  to  have  the  switch  closed  in  obedience  to  the 
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requirement  of  said  rule,  he  was  guilty  of  negligence,  to  find  for  the 
defendant. 

Page,  Miley  £  Price,  for  appellants, — ^Where  the  defense  was  con- 
tributory negligence,  by  reason  of  violation  of  defendant's  rules^  he  should 
have  been  permitted  to  cross  examine  plaintiff  as  to  his  previous  and 
continued  violation  of  appellant's  rules  in  the  past.  Gulf,  C-  &  S.  F. 
V.  Rowland,  82  Texas,  166 ;  Cunningham  v.  Austin  &  N.  W.  R.  R.  Co., 
88  Texas,  535 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  92  Texas,  383 ; 
1  Shearman  &  Redfield  on  Negligence,  note  1,  pp.  345,  346 ;  Peoria,  etc., 
Ry.  Co.  V.  Puckett,  52  111.  App.,  222. 

Evidence  that  the  witness  had  found  the  switch  open  many  times, 
some  nine  months  before  the  accident,  was  inadmissible,  in  the  absence 
of  testimony  showing  that  conditions  and  circulnstanoes  at  said  time 
were  the  same  as  at  the  time  of  the  accident,  and  that  the  same  rules  were 
in  force.  Sills  v.  Ft.  Worth  &  D.  C.  Ry.  Co.,  28  S.  W.  Rep.,  909; 
Texas  &  P.  Rv.  Co.  v.  Pavne,  35  S.  W.  Rep.,  299 ;  Galveston,  H.  &  H. 
R.  R.  V.  Bohan,  47  S.  W.  Rep.,  1050;  Missouri,  K.  &  T.  R.  R.  Co.  v. 
Wilder,  53  S.  W.  Rep.,  490 ;  Louisville  &  N.  R.  R.  Co.  v.  Scanlon,  60 
S.  W.  Rep.,  643 ;  1  Shearman  &  Redfield  on  Negligence,  p.  83,  sec.  60  and 
authorities  cited. 

The  court  should  have  instructed  the  jury  that  in  order  for  them  to 
find  that  the  rule  was  not  in  force  at  the  time  of  appellee's  injury  and 
intended  by  the  company  to  be  observed  by  him,  they  must  believe,  from 
a  preponderance  of  the  evidence  that  said  rule  was  habitually  and  con- 
stantly violated,  to  such  an  extent  that  appellant  would  be  chargeable 
with  notice  of  such  violations.  Shearman  &  Redfield  on  Neg.,  art.  205, 
p.  257;  Benage  v.  Lake  Shore,  etc.,  Ry.  Co.,  102  Mich.,  72;  Francis  v. 
Kansas  City  Rv.  Co.,  110  Mo.,  387;  Richmond  &  D.  Ry.  Co.  v.  Hisson, 
97  Ala.,  187;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormley,  91  Texas,  401, 

If  rule  104a  had  been  in  force  and  intended  by  appellant  to  ho 
obeyed  by  its  engineers,  then  a  violation  of  the  provisions  by  appellee 
under  the  facts  of  this  case,  was  negligence  per  so,  there  being  absolutely 
no  phase  of  the  case,  justifying  or  excusing  appellee  in  disresrarding  said 
rule.  Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Adams,  94  Texas,  106 ;  Texas  & 
N.  0.  Ry.  V.  Fields,  74  S.  W.  Rep.,  930 ;  Knight  v.  Cooper,  36  W.  Va., 
232 ;  Louisville  &  N.  Ry.  Co.  v.  Woods,  105  Ala.,  561 ;  CuUen  v.  National 
S.  M.  Roofing  Co.,  114  N.  Y.,  45 ;  Elliott  v.  Chicago,  M.  &  St.  P.  R.  R, 
Co.,  150  U.  S.,  245 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Brown,  63  S.  W.  Rep., 
305;  Dunlap  v.  Northeastern  R.  R.  Co.,  130  U.  S.,  649;  San  Antonio 
&  A.  P.  V.  Connell,  66  S.  W.  Rep.,  247. 

In  order  for  appellee  to  recover  it  was  incumbent  upon  him  to  sbow, 
by  a  preponderance  of  the  evidence  that  rule  104a  was  so  commonly  and 
customary  violated  by  the  employees  of  appellant  as  to  charge  appellant 
with  notice  of  said  violations  of  the  rule.  Chandler  v.  Meckling,  22 
Texas,  41;  Willis  v.  Lewis,  28  Texas,  185;  Galveston,  H.  &  S.  A.  Rv. 
V.  Bracken,  59  Texas,  75;  Houston  &  T.  C.  Ry.  v.  Schmidt,  61  Texas, 
282;  Grinnan  v.  Dean,  62  Texas,  218;  Dimmitt  v.  Robbins.  74  Texas, 
441 ;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Abbott,  24  S.  W.  Rep..  299 ;  Missouri 
P.  Ry.  Co.  V.  Somers,  78  Toxas,  439;  Brown  v.  Perez,  79  Texas,  157: 
Light  V.  BrowTQ,  26  S.  W.  Rep.,  886 ;  Choate  v.  San  Antonio  &  A.  Pi 
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Ky.  Co.,  90  Texas,  83;  Louisville  &  N.  Ry.  Co.  v.  Scanlon,  60  S.  W. 
Bep.,  643. 

John  W.  Parker  and  8.  L.  Stapler,  for  appellee. 

EIDSON,  Amociate  Justice. — In  the  former  opinion  in  this  case, 
the  majority  of  this  court  held  that  the  court  below  erred  in  not  giving 
to  the  jury  appellant's  special  charge  No.  2.  To  this  holding,  Associate 
Justice  Key  dissented,  and  the  question  was  certified  to  the  Supreme 
Court  which  has  answered  the  same,  holding  that  the  court  below  did 
not  err  in  refusing  to  give  to  the  jury  said  special  charge.  (Missouri, 
K.  A  T.  Ry.  Co.  V.  Parrott,  15  Texas  Ct  Rep.,  648.)  In  conformity 
with  said  holding  of  the  Supreme  Court  we  hold  the  action  of  the  lower 
eourt  in  the  respect  above  referred  to  was  not  error. 

All  the  other  questions  presented  in  appellant's  brief  having  been  dis- 
posed of  against  its  contention  by  the  former  opinion  of  this  court,  the 
judgment  heretofore  entered  reversing  and  remanding  the  cause  will  be 
set  aside  and  the  judgment  of  the  court  below  will  be  affirmd. 

Aifirmed. 

OPINION  ON  MOTION  FOR  REHEARING. 

As  in  the  original  opinion  of  this  court  in  this  case  the  appellant's 
assignments  of  errors  insisted  upon  in  its  motion  for  rehearing  of  this 
cause  as  grounds  for  reversal  of  the  judgment  of  the  court  below  were 
oveiTuled  without  discussion,  and  as  counsel  for  appellant  in  the  motion 
for  rehearing  request  us  to  discuss  and  give  our  reasons  for  overruling 
said  assignments,  we  will  now  proceed  to  do  so. 

The  testimony,  exclusion  of  which  is  complained  of  in  the  third  assign- 
ment of  error,  was  inadmissible.  It  was  intended  to  show  by  the  excluded 
testimony  that  appellee  had  on  various  other  occasions  been  guilty  of 
violating  the  rules  of  appellant,  and,  in  effect,  that  he  had  habitually 
violated  such  rules  and  that  accidents  had  resulted  therefrom.  This 
character  of  testimony  was  held  to  be  inadmissible  in  the  case  of  Railway 
V.  Johnson,  92  Texas,  382,  383.  Chief  Justice  Gaines,  delivering  the 
opinion  in  that  case,  uses  this  language :  ^TV^e  think  the  rule  is  well  set- 
tled that  when  the  question  of  whether  or  not  a  person  has  been  negli- 
gent in  doing  or  in  failure  to  do  a  particular  act,  evidence  is  not  ad- 
missible to  show  that  he  has  been  guilty  of  a  similar  act  of  negligence, 
or  even  habitually  negligent  upon  a  similar  occasion" ;  citing  among  other 
cases  that  of  Tenney  v.  Tuttle,  1  Allen,  185,  and  quotes  as  follows  from 
that  case :  **When  the  precise  act  or  omission  of  a  defendant  is  proved, 
the  question  whether  it  is  actionable  negligence  is  to  be  decided  by  the 
character  of  that  act  or  omission  and  not  by  the  character  for  care  and 
caution  that  the  defendant  may  sustain." 

The  testimony,  admission  of  which  is  complained  of  in  the  fifth  and 
lerenth  assignments  of  error  of  appellant,  was  properly  admitted.  The 
fact  that  the  time  to  which  the  testimony  related  was  nine  months  prior 
to  the  date  of  the  accident,  would  only  affect  the  weight  of  the  testimony 
and  not  its  competency. 

The  matter  to  which  the  eighth  assignment  of  error  relates  was  prac- 
tically submitted  to  the  jury  by  the  court  in  its  general  charge,  in  con- 
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nection  with  special  charge  No.  11,  requested  by  appellant  and  given 
to  the  jury  by  the  court;  and  if  appellant  desired  a  fuller  or  more  specific 
instruction  given  to  the  jury  on  tiiis  subject,  it  was  its  duty  to  request 
same.  And  the  writer  also  thinks  there  is  force  in  the  view  contended 
for  by  appellee,  that  Bule  104a  applies  to  a  train  of  cars,  and  not  to  an 
engine  separated  from  a  train  on  a  siding  to  be  cleaned. 

We  do  not  think  there  was  any  error  in  the  fifth  paragraph  of  the 
court^s  charge,  complained  of  in  appellant's  tenth  assignment  of  error. 
In  our  opinion  the  question  as  to  whether  appellee  was  guilty  of  negli- 
gence in  violating  Bule  104a,  under  the  circumstances  shown  in  this  case, 
was  one  of  fact  for  the  determination  of  the  jury.  (Railway  v.  Adams, 
94  Texas,  106;  Railway  v.  Cornell,  69  S.  W.,  981,  s.  c.  6  S.  W.,  247.) 

Appellants  seventeenth,  eighteenth,  nineteenth,  twentieth  and  twenty- 
fourth  assignments  of  error  complain  of  the  refusal  of  the  court  to  give 
certain  special  charges  requested  by  it  to  the  jury.  Each  of  these  special 
charges  makes  the  violation  of  the  rule  of  appellant  negligence  per  se,  and 
for  that  reason  was  properly  refused;  and,  besides,  we  think  the  court 
properly  charged  the  jury  as  to  the  effect  of  the  rule  upon  appellee's 
conduct  in  its  main  charge  and  the  rpecial  charge  given  at  the  request 
of  appellant. 

The  other  assignments  of  error  relied  upon  in  appellant's  motion  for 
rehearing  relate  to  the  sufficiency  of  the  evidence  to  support  the  verdict 
and  judgment  While  the  testimony  of  appellee  is,  in  some  particulars, 
inconsistent  and  contradictory  he  testified  to  facts,  if  believed  by  the 
jury,  sufficient  to  justify  their  verdict;  and  the  fact  that  they  found 
such  verdict  shows  that  they  believed  his  testimony  as  to  such  facts.  In 
our  opinion  the  verdict  and  judgment  are  supported  by  the  evidence. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Kate  L.  Gilbert  v.  S.  T.  Cooper  et  al. 

Decided  May  30,  1906. 

Suit  to  Set  Ailde  a  Judgment  of  Former  Term — Neoessary  Averments. 

A  party  seeking  to  reopen  a  case  at  a  subsequent  term  must  show  that 
he  was  prevented  from  making  a  valid  defense  by  fraud,  accident,  or  the  act  of 
the  opposing  party,  unmixed  with  fault  or  negligence  on  his  part.  Public 
policy  demands  that,  in  the  absence  of  fraud  on  the  part  of  his  counsel,  the 
party  should  be  as  fully  concluded  by  the  act  of  his  attorney  as  if  he  were 
acting  for  himself,  and  the  same  doctrine  applies  to  negligence  or  mistake  of 
counsel. 

Appeal  from  the  District  Court  of  Bandera.  Tried  below  before  Hon. 
E.  H.  Burney. 

W,  D.  Love,  for  appellant. — Fraud  is  a  sufficient  ground  for  annullinj? 
the  most  sacred  contracts,  and  is  also  a  suflScient  ground  for  setting  aside 
judgment  most  solemnly  rendered. 

On  general  demurrer  plaintifiE's  allegations  are  taken  as  true,  and  when 
the  allegations  charge  that  by  reason  of  fraud  plaintiff  has  been  deprived 
of  property  rights,  it  is  error  to  sustain  a  general  demurrer.    Kellum  y. 
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Smith,  18  Texas,  850;  Johnston  v.  Loop,  2  Texas,  335;  Norwood  v. 
Cobb,  16  Texas,  505;  Bnchannan  v.  Bilger,  64  Texas,  593. 

/.  L.  Martin,  for  appellees. — ^That  the  general  demurrer  was  properly 
sustained,  cited:  Jolmson  v.  Templeton,  60  Texas,  238;  Merrill  v. 
Roberts,  78  Texas,  28;  Montgomery  v.  Carlton,  56  Texas,  434;  Contreras 
▼.  Hajnes,  61  Texas,  103;  Union  Life  Insurance  Co.  v.  Lipscomb,  27. 
S.  W.'^Bep.,  307;  Dempsey  v.  Taylor,  4  Texas  Civ.  App.,  130;  Holliday 
V.  Holliday,  72  Texas,  585;  Watts  v.  Bruce,  72  S.  W.  Rep.,*  268. 

PIjY,  Associate  Justice. — This  is  an  action  instituted  by  appellant 
to  set  aside  a  judgment  decreeing  certain  lands  to  appellees.  The  judg- 
ment was  rendered  in  favor  of  appellees,  and  against  appellant  on  Sep- 
tember 6,  1904,  and  this  suit  was  instituted  on  August  18,  1905.  It  was 
alleged  that  appellees  instituted  suit  against  appellant  on  February  9, 
1904,  in  the  District  Court  of  Bandera  County,  for  640  acres  of  land 
and  that  judgment  was  rendered  that  the  appellees  should  recover  on 
their  pleas  of  limitation  as  set  forth  in  their  petition.  That  judgment 
was  agreed  to  by  appellant's  attorney.  The  circumstances  under  which 
it  was  rendered  are  thus  alleged :  "That  this  plaintiff  secured  the  serv- 
ices of  an  attorney,  viz.:  W.  D.  Love,  Esq.,  to  defend  said  suit,  and 
defend  her  interests  in  said  lands.  That  at  the  September,  1904,  term 
of  this  court  said  attorney,.  W.  D.  Love,  was  present,  and  prepared  to 
defend  this  plaintiff's  title  to  the  land  sued  for.  That  said  attorney 
questioned  a  number  of  persons  then  living  in  the  vicinity  of  said  lands, 
and  who  said  attorney  had  reason  to  believe,  and  did  believe,  were  cog- 
nizant of  the  facts,  as  to  whether  or  not  said  land  was  in  the  actual 
possession,  by  being  enclosed  with  a  fence,  by  the  plaintiffs  in  said  suit. 
That  among  said  persons  so  questioned  were  John  Bargeley,  W.  B.  Bur- 
dett  and  J.  W.  Dulaney,  one  of  the  plaintiffs  in  said  suit.  That  all  of 
the  persons  questioned  by  plaintiff's  said  attorney  stated  that  the  land 
was  then  enclosed  with  a  fence,  and  had  been  so  enclosed  by  said  Cooper, 
and  Dulaney,  and  their  vendors  for  a  period  of  more  than  ten  years. 
Said  attorney  then  asked  said  J.  W.  Dulaney,  if  what  he  had  stated  with 
reference  to  said  land  being  fenced,  and  having  been  so  fenced  for  ten 
years,  next  preceding  the  filing  of  their  said  petition,  would  be  sworn 
to  by  him  on  the  trial  of  the  case,  and  said  Dulaney  stated  to  said  attor- 
ney, W.  D.  Love,  in  response  to  said  inquiry,  that  such  would  be  his 
testimony  on  the  stand. 

"That  said  attorney  was  ignorant  of  the  facts,  with  reference  to 
whether  or  not  said  land  was  fenced,  and  had  been  fenced  and  was  com- 
pelled to  rely  on  the  testimony  of  other  parties  with  reference  to  such 
facta.  And  having  confidence  in  the  integrity  and  veracity  of  said  John 
Bargeley,  W.  B.  Burdett  and  J.  W.  Dulaney,  he  did  rely  on  their  said 
statements,  and  did  believe  that  said  land  was  enclosed  with  a  fence,  and 
had  been  so  enclosed  for  more  than  ten  years  next  preceding  the  filing 
of  said  petition.  That  said  attorney,  relying  upon  said  statements,  and 
believing  that  said  land  had  been  enclosed  by  a  fence  and  thus  in  the 
possession  of  said  S.  T.  Cooper,  and  said  J.  W.  Dulaney  and  their  ven- 
dors for  more  than  ten  years,  said  possession  being  adverse  to  this  plain- 
tiff, by  reason  of  its  being  so  fenced;  that  the  said  S.  T.  Cooper,  and 
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J.  W.  Dulaney  in  their  petition,  plead  both  the  five  years,  and  ten  years 
statute  of  limitation,  and  plaintiff^s  said  attorney,  relying  updn  said 
statements  and  believing  that  said  land  had  been  enclosed  by  a  fence,  and 
thus  in  the  possession  of  said  Cooper  and  Dulaney,  and  their  vendor's 
for  more  than  ten  years,  said  possession  being  adverse  to  this  plaintiff  by 
reason  of  its  being  so  fenced,  said  attorney  W.  D.  Love,  agreed  that 
plaintiifs  in  said  suit  should  have  judgment  for  the  lands  claimed  by 
them,  said  judgment  to  recite  that  it  was  recovered  on  their  plea  of 
limitation.  And  in  pursuance  of  said  agreement  between  said  attorney 
W.  D.  Love,  acting  for  and  in  behalf  of  this  plaintiff,  and  said  S.  T. 
Cooper  and  J.  W.  Dulaney,  and  their  attorney,  Groorge  Powell,  Esq.,  the 
following  judgment  was  taken  in  said  cause,  and  duly  entered,  without 
evidence  and  without  a  trial.     .     .     . 

"Plaintiff  further  shows  to  the  court  that  said  statements  made  bv 
said  John  Bargeley,  W.  B.  Burdett  and  J.  W.  Dulaney,  with  reference 
to  said  lands  being  fenced,  and  having  been  enclosed  with  a  fence  for 
more  than  ten  years,  was  and  were  untrue,  were  false,  and  were  fraudu- 
lent upon  plaintiff's  rights  to  said  land.  That  had  it  not  been  for  such 
false  and  fraudulent  statements,  whereby  plaintiff's  said  attorney  was 
deceived  and  misled,  that  he  would  have  contested  the  claims  of  said 
Cooper  and  Dulaney  to  said  lands.  Plaintiff  further  avers  that  said  land 
was  not  enclosed  with  a  fence  at  the  date  of  the  filing  of  said  Cooper 
and  Dulaneys'  petition,  was  not  enclosed  at. the  date  said  judgment  was 
taken,  and  had  not  been  so  enclosed  by  them  and  their  vendors  for  the 
ten  years  preceding  the  filing  of  their  said  petition,  and  was  not  in  their 
adverse  possession  so  as  to  entitle  them  to  a  judgment  for  said  land  on 
their  plea  of  limitation,  either  of  the  ten  years  plea,  or  the  five  years 
plea.  That  plaintiff  and  defendant  claim  under  different  grants,  and 
that  the  grant  under  which  plaintiff  claims  is  prior  in  point  of  time  to 
that  under  which  defendants  claim. 

"That  this  plaintiff's  title  to  said  land  is  superior  to  the  title  of  the 
S.  T.  Cooper  and  J.  W.  Dulaney,  or  either  of  them  and  that  on  a  trial 
in  trespass  to  try  title,  to  same,  this  plaintiff  is  prepared  to  show  to  the 
court  that  her  legal  title  to  said  land  is  superior  to  the  title  of  said  S. 
T.  Cooper  and  J.  W.  Dulaney,  or  either  of  them." 

The  court  sustained  a  general  demurrer  to  the  petition,  and  appellant 
declining  to  amend,  the  cause  of  action  was  dismissed. 

Tn  the  judgment  originally  rendered  in  the  cause  it  is  recited  that 
evidence  was  heard  and  it  was  adjudged  that  the  plaintiffs  "should  re- 
cover upon  their  pleas  of  limitation."  There  is  no  allegation  in  the  peti- 
tion that  there  was  any  fraud  in  connection  ^ith  any  limitation  except 
that  of  ten  years.  The  land  might  not  have  been  enclosed  and  still  title 
have  been  perfected  by  five  years  limitation. 

It  will  be  presumed  that  all  facts  necessary  to  sustain  the  judgment 
were  proved  in  the  original  cause  and  in  order  to  obtain  a  basis  for 
reopening  the  case,  the  party  seeking  it  must  show  that  he  was  pre- 
vented from  making  a  valid  defense  by  fraud,  accident  or  the  act  of  the 
opposing  party,  unmixed  with  fault  or  negligence  on  his  part.  (Varde- 
man  v.  Edwards,  21  Texas,  737;  Plummer  v.  Power,  29  Texas,  7;  John- 
son V.  Templeton,  60  Texas,  238;  Merrill  v.  Roberts,  78  Texas,  28;  Ham 
V.  Phelps,  65  Texas,  592;  McGloin  v.  McQloin,  70  Texas,  634;  Brown- 
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son  V.  Beynolds^  77  Texas,  254;  Weaver  v.  Vandervanter,  84  Texas,  691; 
Smith  V.  Patrick  (Texas  Civ.  App.),  43  S.  W.  Rep.,  535.) 

In  all  the  cases  cited  it  is  distinctly  stated  that  not  only  must  fraud, 
or  accident  be  clearly  averred  and  proved,  but  it  must  be  shown  in  addi- 
tion that  there  was  no  negligence  on  the  part  of  the  complaining  party. 
As  said  in  the  case  of  Brownson  v.  Reynolds,  before  cited:  ''It  is  a 
rigid  rule  that  courts  of  equity  will  not  grant  a  party  to  a  judgment 
a  new  trial  when  the  failure  to  have  a  full  and  fair  presentment  of  his 
case  has  resulted  from  the  negligence  or  mistakes  of  his  counsel.  Public 
policy  demands  that  in  the  absence  of  fraud  on  the  part  of  his  counsel 
the  party  should  be  as  fully  concluded  by  the  act  of  his  attorney  as  if 
he  were  acting  for  himself.*' 

According  to  the  allegations  the  attorney  of  appellant  questioned  a 
number  of  persons  about  the  possession  of  the  land  by  appellees  and  that 
all  of  them  stated  that  the  land  had  been  enclosed  by  a  fence  by  appellees 
and  their  vendees  for  more  than  ten  years.  The  only  parties  named, 
as  making  that  representation,  were  John  Bargeley,  W.  B.  Burdett  and 
one  of  the  appellees,  and  it  was  stated  that  it  was  their  representation 
that  caused  appellant's  attorney  to  agree  to  a  judgment  against  his  client. 
Outside  of  questioning  persons  about  the  land,  no  effort  was  made  by 
the  attorney  to  ascertain  the  truth  of  their  representations.  Where  such 
vital  interests  of  the  client  were  at  stake,  either  the  attorney  should 
have  gone  to  the  land  and  ascertained  the  facts,  or  he  should  have  sent 
some  reliable  person  to  ascertain  them.  He  should  not  have  gone  into 
the  camp  of  the  enemy  to  seek  for  the  truth  about  the  attacks  being 
made  upon  the  title  of  his  clients,  and  should  not  have  let  her  rights  rest 
upon  the  unsworn  statements  of  the  neighbors  of  her  adversar\\  If,  as 
alleged,  the  land  was  not  fenced  when  the  presentations,  were  made,  that 
fact  could  have  been  easily  ascertained,  and  appellant,  having  an  op- 
portunity to  make  that  examination,  she  is  charged  with  the  knowledge 
that  would  have  been  obtained  by  such  examination. 

It  is  not  stated  how  long  the  court  lasted  after  the  judgment  and  no 
statement  made  that  would  go  to  show  that  appellant  did  not  ascertain 
the  facts  during  the  term  of  the  court  at  which  the  judgment  was  ren- 
dered. Nor  is  there  any  effort  to  show  that  any  diligence  whatever  was 
exercised  to  detect  the  fraud.  It  does  not  appear  from  the  petition  when 
the  falsity  of  the  representations  was  ascertained. 

Relief  will  not  be  granted  in  cases  of  this  character,  unless  it  clearly 
appears  that  the  party  seeking  it  has  a  good  defense  to  the  action,  which 
he  has  been  prevented  from  making  by  fraud,  accident  or  the  acts  of  the 
other  party.  He  must  not  only  show  to  the  court  that  he  has  not  ob- 
tained justice  and  equity,  but  he  must  also  make  it  manifest  that  a 
different  result  will  be  attained  on  another  trial. 

The  representations  made  to  the  attorney  of  appellant  were  nothing 
mctie  than  what  was  alleged  in  the  petition  in  regard  to  limitations  and 
be  knev  tiud  wwm  die  title  depended  on  by  them  and  be  ought  to  have 
inquired  into  and  acquainted  faimaelf  with  such  in  order  to  represent 
his  client.     (Watts  v.  Bruce  (Texas  Civ.  App.),  72  S.  W.  Rep.,  258.) 

We  think  the  petition  was  also  subject  to  general  demurrer  because  it 
did  not  set  out  the  chain  of  title  relied  upon  by  appellant.  There  was 
nothing  alleged  but  that  "the  grant  under  which  plaintiff  claims  is  prior 
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in  point  of  time  to  that  under  which  defendant  claims/'  and  "that  plain- 
tiff's title  to  said  land  is  superior  to  the  title  of  S.  T.  Cooper  and  J.  W. 
Dulaney,  or  either  of  them,  and  that  on  a  trial  in  trespass  to  try  title  to 
same,  this  plaintiff  is  prepared  to  show  to  the  court  her  legal  title  to 
said  land  is  superior  to  the  title  of  said  S.  T.  Cooper  and  J.  W.  Dulaney, 
or  either  of  them/'  The  allegations  were  merely  conclusions  or  opinions 
of  the  pleader,  and  did  not  set  forth  any  facts  by  which  the  meritorious 
character  of  the  title  could  be  judged.  (Montgomery  v.  Carlton,  56 
Texas,  431 ;  Contreras  v.  Haynes,  61  Texas,  103 ;  Sharp  v.  Schmidt,  62 
Texas,  263;  HoUiday  v.  Hoiliday,  72  Texas,  581;  Dempsey  v.  Taylor, 
4  Texas  Civ.  App.,.130.)  The  petition  was  not  verified  by  affidavit.  As 
said  in  Hoiliday  v.  Hoiliday:  '^Enough  should  be  stated,  supported  by 
affidavit,  to  show  at  least  a  prima  facie  case." 
The  judgment  is  affirmed. 

Affirmed, 


JUNE,  1906. 


Henry  Fbeeman  et  al.  v.  Sarah  B.  Jones  et  al. 

Decided  June  1,  1906. 
1. — ^Beed,  not  Testamentary. 

An  instrument  containing  the  usual  formal  parts  of  a  deed,  and  containins^ 
also  a  stipulation  that  the  conveyance  is  in  trust  for  a  third  party,  naming 
her,  and  giving  the  grantee  or  trustee  power  to  sell,  dispose  of  or  convey  the 
premises  if  in  his  judgment  it  was  for  the  interest  of  the  beneficiary  so  to  do* 
but  stipulating  also  that  the  premises  conveyed  should  not  be  sold  during  the 
lifetime  of  the  grantor  except  at  her  request  or  with  her  consent,  is  essentially 
a  deed  and  took  effect  upon  delivery. 

2. — Same— Consideration. 

An  undertaking  on  the  part  of  a  grantee  of  real  estate  to  keep  the  taxes 
paid,  the  premises  in  repair  and  to  supply  the  needs  of  the  mntor,  shown 
to  be  between  55  and  80  years  of  age,  during  her  life,  is  a  sufficient  considera- 
tion to  support  a  deed  for  property  of  the  value  of  $2,000. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

Stanley  Thompson,  for  appellants. — The  instrument  signed  and  exe- 
cuted by  Martha  Ann  Milby  to  J.  W.  Jones,  trustee,  did  not  absolutely 
convey  the  property,  but  especially  provided  that  the  same  should  not 
be  sold  during  her  lifetime  without  her  consent,  thereby  giving  her  the 
control  of  the  title  until  her  death.  Carlton  v.  Cameron,  54  Texas,  74 ; 
Bogers  v.  Kennard,  54  Texas,  35 ;  Ellison  v.  Keese,  25  Texas  Sup.,  84 ; 
Millican  v.  Millican,  24  Texas,  426;  Veal  v.  Fortson,  57  Texas,  488; 
Hazelton  v.  Beed,  26  Am.  St.  Bep.,  86;  1  Dev.  on  Deeds,  sec.  309;  1 
Bedf.  on  Wills,  4th  ed.,  170-172;  McKinnon  v.  McKinnon,  46  Fed. 
Bep.,  722. 

The  deed  from  Martha  Ann  Milby  to  J.  W.  Jones,  trustee,  was  void 
for  the  reason  that  at  the  time  the  same  was  made  J.  W.  Jones  was  the 
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attorney  and  legal  adviser  and  confidential  friend  of  the  said  Martha 
Ann  Milby,  and  he  paid  no  adequate  consideration  for  the  property. 
Cooper,  Administrator,  v.  Lee,  75  Texas,  114;  Waterbury  v.  Laredo,  68 
Texas,  677;  Allore  v.  Jewell  (U.  S.),  4  Otto,  511. 

Brashear  &  Dannenhaum,  for  appellees. — The  deed  from  Martha  Ann 
Milby  to  J.  W.  Jones,  trustee,  absolutely  conveyed  the  title  to  the  prop- 
erty, and  was  not  testamentary  in  its  nature.  Bevised  Statutes,  1895, 
art.  632 ;  Jenkins  v.  Adcock,  5  Texas  Civ.  App.,  466 ;  Martin  v.  Faries, 
55  S.  W.  Bep.,  601 ;  Carpenter  v.  Hannig,  34  S.  W.  Bep.,  774 ;  Matthews 
V.  Moses,  62  S.  W.  Bep.,  113 ;  Leslie  v.  McKinney,  38  S.  W.  Bep.,  378 ; 
Lockridge  v.  McCommon,  90  Texas,  236;  Bombarger  v.  Morrow,  61 
Texas,  418;  Chrisman  v.  Wyatt,  7  Texas  Civ.  App.,  40;  9  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  p.  92. 

A  deed  executed  in  consideration  that  the  grantee  shall  pay  all  taxes 
on  the  place  and  maintain  the  same,  and  allow  the  grantor  to  live  on  the 
place  during  her  life,  is  based  on  a  good  and  valuable  consideration. 
Mayer  v.  Swift,  73  Texas,  368,  369;  Moore  v.  Cross,  87  Texas,  561. 

GILL,  Chief  Justice. — ^Henry  Freeman  and  his  coplaintiflFs  as  the 
heirs  of  Martha  Ann  Milby,  deceased,  brought  this  suit  against  Sarah 
B.  Jones,  trustee,  Irma  Jones,  George  Andersoti  and  T.  F.  Loftus,  to 
recover  the  title  and  possession  of  parts  of  lots  6  and  7  in  block  337,  of 
the  city  of  Houston.    The  form  of  the  action  was  trespass  to  try  title. 

The  defendants  Loftus  and  Anderson  disclaimed.  Sarah  B.  and  Irma 
Jones  answered  by  general  denial  and  plea  of  not  guilty,  pleaded  valuable 
improvements  in  good  faith  an4  asked  for  affirmative  relief. 

There  was  a  trial  by  jury  which  resulted  in  a  general  verdict  for  de- 
fendants, followed  by  an  appropriate  judgment,  from  which  the  plain- 
tiffs have  appealed. 

The  plaintiffs  are  the  heirs  at  law  of  Martha  Ann  Milby,  decea.^ed, 
and  claim  the  land  in  controversy  under  the  laws  of  descent  and  distri- 
bution. 

Sarah  B.  Jones  holds  the' land  as  substitute  trustee  under  a  deed  from 
Martha  Ann  Milby,  Irma  Jones  being  the  cestui  que  trust. 

The  deed  is  assailed  by  plaintiffs  upon  two  grounds:  First,  because 
the  maker  was  non  compos  mentis  at  the  time  of  its  execution;  and 
second,  because  it  was  obtained  by  undue  infiuence,  and  for  an  inadequate 
consideration.  Fpon  the  establishment  of  one  or  the  other  of  these  two 
contentions  depends  the  plaintiffs'  case. 

The  facts  bearing  upon  the  execution  of  this  deed  are  as  follows : 

Martha  Ann  Milby  was  a  negro  woman  advanced  in  years  at  the  date 
of  the  execution  of  the  deed.  The  witnesses  estimate  her  age  at  that 
time  at  from  55  to  80  years.  The  evidence  is  ample  to  support  the 
conclusion  that  she  was  of  sound  mind,  and  the  assignments  addressed 
to  that  issue  are  overruled. 

J.  W.  Jones  was  a  member  of  the  Houston  bar  and  was  the  attorney, 
friend  and  adviser  of  deceased,  who  owned  the  property  in  question  aiid 
occupied  a  small  house  thereon  as  her  home.  She  was  earning  a  liveli- 
hood by  washing  and  cooking.  She  had  been  sued  for  taxes  and  did  not 
have  the  money  wherewith  to  discharge  them  and  as  the  property  was 
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under  threat  of  sale  therefor  she  was  fearful  of  losing  her  home.  She 
finally  decided  to  deed  the  property  to  some  responsible  person  in  con- 
sideration that  it  should  be  kept  in  repair  and  her  wants  supplied.  She 
made  this  proposition  to  two  or  three  people  who  declined  to  accept  it. 
Finally  she  went  to  J.  W.  Jones  and  made  the  proposition  that  he  should 
accept  a  deed  conveying  the  land  to  him  for  the  benefit  of  his  daughter, 
Irma,  in  consideration  that  she,  the  vendor,  should  occupy  the  place  for 
the  remainder  oi  her  life,  he  to  supply  her  needs  and  keep  the  place  in 
repair  and  pay  the  taxes  while  she  lived.  After  much  insistence  on  her 
part  Jones  accepted  the  proposition  and  the  deed  was  executed  and  de- 
livered. Jones  tiiereupon  paid  the  taxes  on  the  property,  kept  it  in  repair, 
put  in  sewerage  and  water  works  for  her,  and  he,  during  his  lifetime, 
and  his  wife  after  him,  supplied  Martha  Ann  Milby  with  what  she 
needed,  paid  her  doctor's  and  medical  bills,  furnished  a  nurse  for  her 
for  three  months  before  she  died,  and  when  she  died  she  was  buried  at 
Mrs.  Jones*  expense.  One  of  the  considerations  which  appeared  to  move 
Martha  Ann  Milby  to  the  execution  of  the  deed  was  her  love  and  aflfection 
for  Irma  Jones,  whom  she  had  nursed  when  a  child,  but  the  court  did  not 
permit  the  jury  to  consider  this  as  a  part  of  the  consideration  upon  which 
the  deed  rested.  The  instrument  was  dated  August,  1898,  and  Martha 
Ann  Milby  died  in  the  spring  of  1903.  At  the  date  of  the  deed  she  had 
no  immediate  family  and  was  on  unfriendly  terms  with  her  relatives. 
The  property  at  that  time  was  worth  about  $2,000. 

Appellants  contend  that  the  instrument  under  which  appellees  claim 
the  land  is  testamentary  in  its  character  and  because  not  executed  as  re- 
quired by  law  for  the  execution  of  wills  can  form  the  basis  of  no  right. 

The  material  parts  of  the  instrument  are  as  follows: 

"Know  all  men  by  these  presents,  that  I,  Martha  Ann  Milby,  a  feme 
sole,  of  the  county  and  State  aforesaid,  for  and  in  consideration  of  one 
($1.00)  dollar,  to  me  in  hand  paid  by  J.  W.  Jones,  the  receipt  of  which 
is  hereby  acknowledged,  and  for  other  good  and  suflScient  considerations 
me  thereunto  moving,  have  granted,  sold  and  conveyed,  and  by  these 
presents  do  grant,  sell  and  convey,  unto  the  said  J.  W.  Jones  .  .  . 
(here  follows  description). 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereunto  in  any  wise  be- 
longing unto  the  said  J.  W.  Jones,  his  heirs  and  assigns  forever.  And 
I  do  hereby  bind  myself,  my  heirs,  executors  and  administrators,  to  war- 
rant and  forever  defend  all  and  singular  the  said  premises  unto  the  said 
J.  W.  Jones,  his  heirs  and  assigns,  against  every  person  whomsoever 
lawfully  claiming  or  to  claim,  the  same,  or  any  part  thereof. 

"This  conveyance  is  made  by  me  to  said  J.  W.  Jones  as  trustee,  in 
trust  for  the  sole  and  exclusive  use,  benefit  and  advantage  of  his  daugh- 
ter, Irma  Jones,  apd  her  heirs  and  assigns  forever,  and  I  hereby  author- 
ize and  empower  the  said  J.  W.  Jones,  trustee,  to  manage  and  control 
the  premises  herein  conveyed,  and  to  do  any  and  everything  in  and  about 
and  with  said  premises,  as  in  his  judgment  he  may  deem  best  and 
proper  for  the  said  Irma  Jones,  and  rent,  sell,  dispose  of  and  convey 
the  same,  as  in  his  judgment  may  be  for  the  best  interest  of  the  said 
Irma  Jones,  provided  said  premises  shall  not  be  sold  during  my  lifetime 
by  the  said  J.  W.  Jones,  trustee,  unless  at  my  request,  or  with  my  con- 
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sent.  In  the  event  of  the  death  of  said  J.  W.  Jones  before  the  arrival 
at  21  years  of  age  of  the  said  Irma  Jones,  or  before  she  marries,  then 
and  in  that  event,  Sarah  B.  Jones,  the  wife  of  said  J.  W.  Jones,  and 
mother  of  said  Irma  Jones,  is  hereby  appointed  and  eonstitnted  as  the 
trustee  of  said  property  for  said  Irma  Jones  under  this  deed,  and  the 
said  Sarah  B.  Jones  shall,  in  that  event,  have,  possess  and  be  entitled 
to,  and  is  hereby  Invested  with  all  the  trusts,  rights,  powers  and  duties 
hereby  vested  in  and  conveyed  on  the  said  J.  W.  Jones.  When  said 
Irma  arrives  at  the  age  of  21  years,  or  marries,  if  said  property  has  not 
before  that  time  been  sold  by  said  J.  W.  Jones  or  Sarah  B.  Jones,  then 
and  in  that  event  the  sole  and  exclusive  control,  management,  owner- 
ship and  disposition  of  said  property  shall  vest  absolutely  in  the  said 
Irma  Jones,  her  heirs  and  assigns.'' 

We  think  it  clear  that  the  instrument  was  essentially  a  deed  reserving 
certain  rights  to  the  grantor  during  her  life  and  took  effect  upon  de- 
livery. In  support  of  this  holding  we  cite  without  further  discussion  the 
following  authorities:  Revised  Statutes,  art.  632;  Jenkins  v.  Adcock, 
5  Texas  Civ.  App.,  466 ;  Martin  v.  Faries,  55  S.  W.  Rep.,  601 ;  Chris- 
man  V.  Wyatt,  7  Texas  Civ.  App.,  40;  I^ockridge  v.  McCommon,  90 
Texas,  236;  Bombarger  v.  Morrow,  61  Texas,  418. 

The  next  objection  to  the  judgment  is  that  J.  W.  Jones  was  the  confi- 
dential friend  and  legal  adviser  of  deceased  and  that  therefore  undue 
influence  would  be  presumed.  The  complete  answer  to  this  is  that  undue 
influence  is  negatived  by  the  record.  The  evidence  supports  the  conclu- 
sion that  Jones  accepted  the  deed  unwillingly  and  after  insistence  on 
the  part  of  deceased.  It  is  also  true  that  a  fair  consideration  was  shown. 
Re:5olving  the  issue  of  the  age  of  deceased  in  favor  of  the  verdict,  the 
imdertaking  of  Jones  to  keep  the  taxes  paid,  the  premises  in  repair,  and 
to  supply  the  needs  of  deceased  during  her  life  was  one  which  might  have 
liecome  very  onerous  had  she  lived  to  a  great  age  and  one  which  might 
have  easily  equaled  the  value  of  the  property  had  she  lived  out  her 
reasonable  expectancy.  That  such  an  undertaking  is  sufficient  considera- 
tion for  such  a  deed  is  a  proposition  well  sustained  by  authority.  (Mayer 
V.  Swift,  73  Texas,  368 ;  cited  with  approval  in  Moore  v.  Cross,  87  Texas, 
561.)  The  transaction  being  affirmatively  shown  to  be  fair  and  free 
from  improper  influence  should  be  upheld. 

The  several  objections  to  the  charge  of  the  court  are  without  merit. 
They  need  not  be  disposed  of  in  detail.  Nor  is  it  necessary  in  view 
nf  the  disposition  of  this  appeal  to  notice  the  cross-assignments  of  error. 

The  judgment  is  affirmed. 

Afftrmed. 


Tilt-Kenntey  Shoe  Company  v.  C.  S.  Hagoarty  et  al. 

Decided  June  1,  1006. 

l^-0iiaraiitor  of  Account — ^Rights  and  Liabilities. 

Plaintiffs  addressed  the  following  letter  to  one  of  the  defendants:  "We 
hsTe  an  order  amounting  to  $142.50  from  C.  S.  Haggarty,  of  Beaumont,  Texas, 
whom,  we  understand,  you  are  backing.  As  Mr.  Haggarty  is  a  new  man  in  the 
hosineas,  and  seems  to  have  no  financial  standing  at  present,  will  you  kindly 
guatantee  the  payment  of  this  bill?    Kindly  let  us  hear  from  you."    Upon  re- 
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ceipt  of  said  letter  the  addressee  wrote  upon  the  same  the  following:  "0.  K., 
George  Adams,  Sr.,"  and  returned  it  to  the  plaintiffs;  thereupon  the  goods  were 
shipped  to  H.  Held,  that  by  said  endorsement  Adams  became  originally  and 
unconditionally  responsible  for  the  payment  of  the  debt,  and  was  not  entitled 
to  notice  of  default  on  the  part  of  H.,  nor  of  acceptance  on  the  guaranty,  nor 
was  any  diligence  necessary  on  the  part  of  plaintiffs  to  fix  his  liability. 

2. — ^Payment — Proof. 

Payment  is  a  defense  which  must  be  pleaded  and  proven  by  the  defendant. 

Appeal  from  the  County  Court  of  Jefiferson  County.  Tried  below  be- 
fore Hon.  D.  P.  Wheat. 

Crook  &  Harris  and  7.  W.  Lawhon,  for  appellant. — A  guaranty  is  ab- 
solute when  the  tenns  of  the  contract,  read  in  the  light  of  surrounding 
circumstances,  show  that  the  credit  was  extended  solely  on  the  faith 
of  such  guaranty,  and  that  it  is  an  original  and  personal  undertaking 
on  the  part  of  the  guarantor  to  perform  the  obligation  of  a  third  party, 
if  such  third  party  fails  to  perform  according  to  the  terms  of  his  con- 
tract. Tobin  Canning  Co.  v.  Fraser,  17  S.  W.  Bep.,  26;  14  Am.  & 
Eng.  Ency.  of  Law,  p.  1141;  Cowan,  McCltmg  &  Co.  v.  Roberts  (N.  C), 
65  Law  Rep.  Ann.,  729;  Nading  v.  McGreoger  (Ind.),  6  Law  Hep.  Ann., 
686;  Wright  v.  Griffith  (Ind.),  6  Law  Bep.  Ann.,  639. 

Where  a  guaranty  is  made  at  the  request  of  the  creditor,  and  the 
guarantor  accepts  the  creditor's  offer,  the  guarantor  is  not  entitled  to 
notice  of  the  acceptance  of  his  guaranty.  Hart  v.  Wynne,  40  8.  W. 
Rep.,  848 ;  Lemp  v.  Armengol,  26  S.  W.  Bep.,  941 ;  Davis  v.  Wells  Fargo 
Co.,  104  TJ.  S.,  159;  The  Law  of  Suretyship  (Steams),  p.  82:  14  Am. 
&  Eng.  Ency.  of  Law,  p.  1145,  1146. 

When  a  guaranty  is  absolute,  the  guarantor  is  not  entitled  to  notice 
of  the  acceptance  of  his  guaranty,  or  notice  of  the  default  of  the  princi- 
cipal  debtor.  McCormick  Harvesting  Mach.  Co.  v.  Millett.  29  S.  W. 
Rep.,  80;  Tobin  Canning  Co.  v.  Eraser,  81  Texas,  407;  Shropshire  v. 
Smith,  37  S.  W.  Bep.,  174 ;  14  Am.  &  Eng.  Ency.  of  Law,  pp.  1141, 1149 ; 
The  Law  of  Suretyship  (Steams)  pars.  61,  67;  Bead  v.  Cutts  (Maine), 
22  Am.  Dec,  184. 

Where  suit  is  brought  on  an  absolute  guaranty^  it  is  not  necessary  for 
the  guarantee  to  show  that  the  principal  debtor  has  made  default  in  pay- 
ment in  order  to  hold  the  guarantor  liable.  Shropshire  v.  Smith,  37 
S.  W.  Bep.,  174;  McCormick  Harvesting  Mach.  Co.  v.  Millett,  29  S.  W. 
Bep.,  80;  14  Am.  &  Eng.  Ency.  of  Law,  p.  1150;  The  Law  of  Surety- 
ship (Steams),  par.  61. 

It  was  not  necessary  for  plaintiff  to  prove  that  C.  S.  Haggarty  had 
not  paid  the  debt.  It  was  the  duty  of  appellee  to  specially  plead  and  prove 
such  payment,  if  he  claimed  that  it  has  been  made.  Bevised,  Statutes, 
art  1266;  Hander  v.  Baade,  40  S.  W.  Bep.,  422;  Gray  v.  McFarland,  29 
Texas,  169 ;  Nugent  &  Co.  v.  Martin,  1  Texas  Ct.  App.  Civil  Cases,  p. 
670. 

PLEASANTS,  Associate  Justice. — Appellants  brought  this  suit  in 
the  Justice  Court  of  Precinct  No.  1.  Jefferson  County,  against  C.  S.  Hag- 
garty and  Qeorge  Adams  to  recover  the  sum  of  $132  alleged  to  be  due 
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for  goods  sold  and  delivered  to  Haggarty.  Judgment  was  sought  against 
Adams  under  allegations  charging  ihat  he  had  guaranteed  in  writing  the 
payment  of  said  sum. 

The  trial  in  the  Justice  Court  resulted  in  a  judgment  in  favor  of 
plaintiffs  against  Haggarty,  and  in  favor  of  Adams  that  plaintiffs  take 
nothing  against  him.  Upon  appeal  and  trial  de  novo  in  the  County  Court 
like  judgment  was  rendered. 

The  evidence  shows  that  before  appellants  shipped  the  goods  to  Hag- 
garty they  addressed  the  following  letter  to  appellee  Adams: 

"Chicago,  April  29,  1903. 
Mr.  George  Adams, 

Beaumont,  Texas. 
Dear  Sir :  We  have  an  order  amounting  to  $142.50  from  C.  H.  Hag- 
garty of  Beaumont,  Texas,  whom  we  understand  you  are  backing.  As 
Mr.  Haggarty  is  a  new  man  in  the  business,  and  seems  to  have  no 
financial  standing  at  present,  will  you  kindly  guarantee  the  payment 
of  this  bill  ?    Kindly  let  us  hear  from  vou. 

(Signed)  Tilt-Kenney  Shoe  Co." 

Upon  receipt  of  this  letter  appellee  wrote  just  beneath  the  signature  of 
appellant  the  following :  "0.  K.  George  Adams,  Sr.'^  Appellee  returned 
this  letter  to  appellant,  who  upon  receipt  of  same  filled  the  order  and 
shipped  the  goods  to  C.  S.  Haggarty.  It  was  agreed  that  "this  shipment 
was  made  on  the  faith  of  the  guaranty  of  Geo.  Adams  and  that  had  it 
not  been  for  said  guaranty,  plaintiff  would  not  have  extended  credit  to 
C.  S.  Haggarty;  that  the  bill  of  goods  Geo.  Adams  guaranteed  is  the 
one  plaintiff  is  suing  on  therein,  and  that  this  is  the  only  bill  of  goods 
ever  shipped  by  plaintiff  to  C.  S.  Haggarty." 

The  trial  court  held  that  the  liability  of  Adams  under  his  guaranty 
was  secondary,  and  he  was  therefore  entitled  to  notice  of  acceptance  of 
the  guaranty,  and  notice  of  default  by  Haggarty,  and  that  the  plain- 
tiff having  failed  to  show  that  the  account  had  not  been  paid  by  Hag- 
garty, no  judgment  could  be  rendered  against  Adams. 

These  holdings  are  all  erroneous.  The  letter  of  appellant  to  Adams 
informed  him  in  effect  that  the  goods  would  be  shipped  to  Haggarty  if 
he,  Adams,  would  gurantee  the  payment  of  the  purchase  price,  and  re- 
quested him  to  let  them  know  if  he  would  give  such  guaranty.  The 
endorsement  made  by  Adams  upon  this  letter,  which  he  at  once  returned 
to  appellant,  must  be  regarded  as  an  agreement  by  him  to  guarantee 
the  payment  of  the  price  of  the  goods.  The  goods  having  been  shipped 
to  Haggarty  upon  ttie  faith  of  this  guaranty,  Adams  liability  became 
thereby  fixed,  and  he  was  not  entitled  to  notice  of  the  acceptance  of  the 
guaranty.  (Hart  v.  Wynne,  40  S.  W.  Bep.,  848;  14  Am.  &  Eng.  Ency. 
of  Law,  p.  1146.)  Being  originally  and  unconditionally  responsible  for 
the  payment  of  the  debt,  Adams  was  not  entitled  to  notice  of  default  on 
the  part  of  Haggarty,  and  no  diligence  was  required  on  the  part  of 
appellant  to  fix  his  liabilitv.  (Tobin  Canning  Co.  v.  Eraser.  81  Texas, 
407;  McComack  Harvesting  Co.  v.  Millett,  29  S.  W.  Bep.,  80.) 

The  appellant  was  not  required  to  prove  that  the  account  had  not  been 
Vol.  XLTIT.  Civil— 22. 
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paid.  Payment  is  a  defense  which  must  be  pleaded  and  proven  by  the 
defendant.  (Eev.  Stats.,  art.  1266;  Hander  v.  Baade,  16  Texas  Civ. 
App.,  121.) 

The  facts  being  undisputed,  the  judgment  of  the  court  below  should 
be  reversed  and  judgment  here  rendered  in  favor  of  appellant  against 
Adams,  and  it  has  ^en  so  ordered. 

Reversed  and  rendered. 


Oklahoma  City  &  Texas  Railroad  Company  v.  J.  A.  Scarborough. 

Decided  June  2,  1906. 

Operation  of  Aailroadi — ^Annoyanee  of  Adjaoent  Betldenti . 

Railroad  companies,  in  the  absence  of  evidence  that  their  business  is  im- 
properly or  negligently  conducted,  are  not  liable  in  damages  to  adjacent  resi- 
dents for  personaS  annoyance,  discomfort  or  inconvenience  necessarily  resulting 
from  and  incident  to  the  lawful  operation  of  their  trains  and  locomotives  along 
the  streets  of  a  town.     It  is  otherwise  as  to  injury  to  property. 

Appeal  from  the  District  Court  of  Hardeman  County.  Tried  below 
before  Hon.  S.  P.  HnflF. 

C,  H.  Yoakum  and  D.  E.  Decker,  for  appellant. — A  petition  which  al- 
leges damages  for  personal  inconvenience  to  the  owner  of  abutting  prop- 
erty on  a  railway  right  of  way,  who  was  occupying  the  same  as  a  resi- 
dence, in  addition  to  alleging  damages  occasioned  by  depreciation  in 
market  value  of  the  property,  is  subject  to  a  special  exception  on  the 
grounds  that  the  petition  fails  to  allege  that  the  railway,  sidings  and 
depot  are  improperly  constructed  or  are  negligently  operated,  or  that 
necessity  for  such  construction  did  not  exist.  St.  Louis,  S.  F.  &  T.  Ry. 
Co.  V.  Shaw,  92  S.  W.  Rep.,  30;  Denison,  B.  &  N.  0.  Rv.  Co.  v.  Ban7, 
83  S.  W.  Rep.,  4. 

SPEER,  Associate  Justice. — Appellee,  as  plaintiff  below,  instituted 
this  suit  against  appellant  to  recover  damages,  and  in  his  first  amended 
original  petition,  upon  which  the  trial  was  had,  alleged  "that  the  opera- . 
tion  of  defendant's  cars  and  engines  over  said  tracks  is  necessarily  at- 
tended with  great  and  annoying  noises  and  with  the  emission  of  smoke, 
ashes,  cinders,  soot,  foul  odors  and  dirt  from  defendant's  engines,  which 
fall  upon  plaintiflF's  said  property  to  the  great  discomfort,  inconvenience 
and  annoyance  of  those  who  have  occupied  and  who  occupy  plaintiff's 
said  property.  .  .  .  That  the  immediate  and  necessary  effect  of  the 
construction  of  said  depot,  cotton  platform  and  tracks,  and  of  the  opera- 
tion of  trains,  cars  and  engines  on  said  tracks  over  said  avenue  and  said 
adjaoent  strip  of  land,  has  been  to  depreciate  the  market  and  intrinsic 
value  of  plaintiff's  said  property  in  the  sum  of  $750.  That  between  said 
April  1,  1903,  and  July  1,  1904,  the  great  and  annoying  noises,  the  emis- 
sion of  smoke,  ashes,  cinders,  soot,  foul  odors  and  dirt  from  defendant's 
engines  in  the  operation  of  its  engines,  cars  and  trains  as  aforesaid,  had 
the  effect  necessarily  to  injure  and  destroy  to  him  and  his  family  the  use 
and  enjoyment  of  plaintiff's  said  property  as  his  homestead  to  his  damage 
in  the  further  sum  of  $500."    For  these  sums  be  prayed  judgment    Ap- 


1906.]  Morrison  v.  Morrison.  339 

pellant  interposed  a  special  exception  to  that  part  of  appellee's  pleadings 
which  seeks  to  recover  damages  for  personal  inconvenience  to  himself 
and  family,  because  it  is  nowhere  alleged  that  it  had  been  in  any  manner 
negligent  in  the  construction  of  its  tracks,  depot  and  other  structures 
complained  of,  or  in  the  operation  of  its  trains.  This  exception,  which 
was  overruled,  presents  the  first  and  onlv  question  for  our  determination. 
The  holding  of  our  Supreme  Court  in  St.  Louis,  S.  F.  &  T.  Ry.  Co. 
V.  Shaw,  92  S.  W.  Bep.,  30,  is  decisive  of  this  question  in  favor  of  appel- 
lant. In  that  case  the  plaintiff  recovered  damages  for  the  annoyance  and 
discomfort  to  herself  occasioned  by  the  defendant's  carrying  on  its  rail- 
road business,  resulting  in  the  invasion  of  her  home  by  noises,  dust,  odors, 
etc.,  and  in  disposing  of  the  case  Mr.  Justice  Williams  for  the  court  said : 
"There  is  no  evidence  that  defendant's  business  was  in  any  way  improp- 
erly or  negligently  conducted,  or  tiiat  the  number  of  tracks,  engines  and 
cars  emplo3'ed  by  it  was  greater  than  was  necessary  to  properly  perform 
its  duties  to  the  public  at  this  freight  depot,  or  that  in  the  operation  of 
these  things  more  noises,  dust,  cinders,  odors,  etc.,  were  produced  than 
would  necessarily  attend  such  operations  properly  conducted.  The  case 
is  an  attempt  to  establish  a  liability  for  that  which  is  the  usual  and 
ordinary  operation  of  the  business  in  a  reasonable  manner.  There  is 
evidence  that  annoyance  and  discomfort  were  caused  the  plaintiff  in  her 
home,  and  if  this  were  enough  to  make  out  a  case  for  such  damages,  this 
court  could  not  interfere  with  the  verdict  of  the  jury.  .  .  .  Here,  the 
defendant  in  the  location  of  its  right  of  way,  its  main  track,  its  freight 
depot  and  such  sidings  and  spurs  as  were  necessary  to  the  proper  carry- 
ing on  of  its  freight  business  and  the  discharge  of  its  duties  therein,  did 
only  that  which  the  law  authorized  it  to  do.  In  other  words,  for  the 
public  good  its  action  in  those  regards,  so  long  at  least  as  it  was  only  a 
reasonable  exercise  of  the  privilege  granted,  was  made  lawful;  and  any 
incidental  damage  resulting  to  members  of  the  public,  beyond  that  caused 
to  their  property,  against  which  they  are  protected  by  the  constitution, 
is  to  be  regarded  as  damnum  absque  injuria,  which  must  be  borne  because 
the  work  which  inflicts  it  is  authorized  by  law  for  the  general  welfare." 
This  aptly  applies  to  the  present  case,  since  appellee's  pleadings  not  only 
ilid  not  allege  negligence,  but,  as  above  shown,  did  allege  that  the  annoy- 
knce  and  inconvenience  complained  of  were  the  immediate  and  necessary 
effects  of  appellant's  business.  The  exception  should  have  been  sus- 
tained, and  for  the  error  of  the  court  in  overruling  it,  the  judgment  is 
lerersed  and  the  cause  remanded. 

Reversed  and  remanded. 


I.  W.  Morrison  et  al.  v.  C.  C.  Morrison  et  al. 

Decided  June  2,  1906. 

L--Glft  or  AdTanoement — ^PreBumptlon — ^Evidence. 

In  the  absence  of  a  will  or  of  circumstances  sufficient  to  show  otherwise 
«  gift  of  money  by  a  parent  to  a  child  is  presumed  to  be  an  advancement. 


Evidence  considered,  and  held  to  show  an  intention  on  the  part  of  an  in- 
tetUte  to  give  to  one  of  her  children  an  amount  of  money  in  excess  of  the 
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interest  of  such  child  in  her  estate,  but  no  intention  that  such  child  should 
retain  the  money  so  given  and  share  equally  with  the  other  heirs  in  the  re- 
mainder of  the  estate. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Davis  dk  Thomason,  for  appellants. — The  court  erred  in  not  holding 
that  the  defendant  C.  C.  Morrison  should  be  charged  with  the  money 
received  from  his  mother,  and  applied  by  him  towards  the  payment  of 
the  vendor's  lien  upon  his  homestead^  and  made  to  account  therefor  as  an 
advancement,  and  in  permitting  the  said  C.  C.  Morrison  to  share  equally 
with  his  brothers  and  sisters  and  their  descendants  in  the  remainder  of 
his  mother's  estate.  Rev.  Stats.,  art.  1694;  Lott  v.  Kaiser,  61  Texas, 
668;  Woessner  v.  Wells,  28  S.  W.  Sep.,  249;  Williams  on  Executors, 
vol.  2,  p.  1274;  Hatch  v.  Straight  (Conn.),  8  Am.  Dec,  152;  Grattan 
V.  Grattan  (111.),  65  Am.  Dec.,  726;  Goodwin  v.  Parnell  (Ark.),  65 
S.  W.  Rep.,  427;  Nichols  v.  King  (Ky.),  68  S.  W.  Rep.,  133;  Reynolds 
V.  Reynolds  (Ky.),  18  S.  W.  Rep.,  517;  Steele  v.  Friarson  (Tenn.), 
3  S.  W.  Rep.,  652 ;  «Cyc"  vol.  14,  p.  162,  169. 

Culp  &  CHddings,  for  appellees. — The  question  whether  a  transaction 
between  parent  and  child  is  to  be  treated  as  an  advancement  or  as  an 
absolute  gift  is  one  of  fact,  depending  upon  the  intention  of  the  parent. 
Any  presumption  that  it  is  an  advancement  may  be  rebutted  by  evidence 
sbowing  that  it  was  intended  as  an  absolute  gift.  Sparks  v.  Spence,  40 
Texas,  694 ;  Gunn  v.  Thurston,  32  S.  W.  Rep.,  654 ;  1  Am.  &  Eng.  Encv. 
of  Law,  771-776;  Bay  v.  Cook,  31  III,  3.36;  Duling  v.  Johnson,  32  Tnd., 
155 ;  Creed  v.  Lancaster  Bank,  1  Ohio  St.  Rep.,  1 ;  Clements  v.  Hood.  57 
Ala.,  463. 

CONNER,  Chief  Justice. — Appellants  I.  W.  Morrison,  Thomas  H. 
MorrisoA,  H.  A.  Morrison  and  Jane  A.  Minnie,  sons  and  daughter  of 
Mrs.  N.  A.  Morrison,  deceased,  joined  by  the  children  of  a  Mrs.  Hemphill 
and  a  Mrs.  Oiler,  also  daughters  of  the  deceased,  instituted  this  suit  in 
the  District  Court  of  Cooke  County  against  the  appellee  C.  C.  Morrison,, 
the  remaining  child  of  Mrs.  N.  A.  Morrison,  to  recover  an  interest  in 
the  estate  of  the  deceased  and  to  charge  as  against  appellee  C.  C.  Morri- 
son and  his  wife,  also  joined  in  the  suit,  the  sum  of  nine  hundred  dol- 
lars, which  it  was  alleged  appellee  C.  C.  Morrison  had  used  in  paying 
a  vendor^s  lien  upon  his  homestead.  The  trial,  which  was  before"  the 
court,  resulted  in  a  judgment  in  favor  of  appellants  for  the  sum  of 
$81.33,  which  had  been  tendered  by  appellee  and  was  in  the  hands  of 
the  clerk,  from  which  judgment  an  appeal  has  been  prosecuted. 

The  sole  question  presented  is,  whether  the  judgment  is  supported  by 
the  facts.  It  is  undisputed  that  the  deceased,  who  was  a  widow  eighty- 
four  years  of  age,  sold  her  farm  in  Cooke  County  on  the  26th  day  of 
June,  1905,  for  the  sum  of  $3,066.65  in  cash.  This  farm  constituted'  her 
entire  estate  and  was  paid  for  by  the  purchaser  in  a  check  for  the  amount 
stated  on  one  of  the  national  banks  of  the  city  of  Gainesville.  After 
mutations  not  necessary  to  notice  here,  appellee  had  this  amount  placed 
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to  his  credit  upon  the  books  of  another  one  of  the  banks  in  said  city, 
and  on  July  27,  1905,  drew  therefrom  the  sum  of  $900,  with  which,  to- 
gether with  some  $300  of  his  own  money,  he  discharged  a  debt  secured  by 
vendor's  lien  upon  his  homestead.  On  the  same  day  he  also  withdrew 
the  further  sum  of  $166.65,  which  appellee  C.  C.  Morrison  testifies  he 
gave  to  his  mother,  but  which  (save  the  amount  tendered  to  appellants 
in  court)  he  testifies  was  expended  in  the  payment  of  her  funeral  ex- 
penses. 

Six-sevenths  of  the  remaining  $2,000  of  the  fund  appellee  afterwards 
divided  among  his  said  brothers  and  other  heirs  of  the  deceased,  himself 
retaining  one-seventh.  It  further  appears  that  Mrs.  X.  A.  Morrison,  the 
mother,  who  was  a  resident  of  Cooke  County,  died  intestate  on  the  29th 
day  of  July,  1905,  owing  no  debts,  and  that  there  has  never  been  any 
administration  upon  her  estate,  nor  any  necessity  therefor.  Mrs.  Zulah 
Morrison,  the  daughter-in-law  of  the  defendant  C.  C.  Morrison,  testified : 
"My  husband  and  I  stayed  at  C.  C.  Morrison's  on  the  night  of  the  26th  of 
Jidy.  We  sat  up  with  Grandma  Morrison.  I  just  happened  into  the 
room  when  they  brought  the  check  to  her  to  sign.  My  husband  had  al- 
ready written  the  check.  Grandma  Morrison  was  in  bed  at  the  time. 
We  propped  her  up  in  bed  to  sign  the  check.  I  heard  her  tell  Mr. 
Morrison  (C.  C.)  to  pay  his  land  notes  off.  I  saw  her  sign  the  check. 
She  said  she  thought  she  would  get  well,  and  be  able  to  go  west  to  see 
her  grandchildren  out  there.  The  check  was  signed  before  breakfast. 
C.  C.  Morrison  propped  her  up  in  bed,  and  she  signed  the  check.  Some- 
time during  the  morning  on  which  she  signed  the  check,  I  heard  her 
tell  Mr.  C.  C.  Morrison  to  pay  his  land  out.  That  was  all  I  heard  her 
say.  I  did  not  hear  her  say  what  she  wanted  done  with  the  balance  of 
the  money/' 

Luther  Morrison,  the  husband  of  Mrs.  Zulah  Morrison,  testified : 

**I  saw  Mrs.  N.  A.  Morrison  sign  the  check  for  three  thousand  and 
sixty-fiix  dollars  and  sixty-five  cents.  She  was  sitting  in  the  bed  propped 
up  at  the  time.  Grandma  said  she  wanted  C.  C.  Morrison  to  pay  his 
place  out,  and  to  put  one  thousand  dollars  in  the  Whitesboro  Bank,  and 
one  thousand  dollars  in  the  Sherman  Bank,  and  bring  her  the  balance. 
She  said  for  him  to  pay  nine  hundred  dollars  on  his  place  and  bring 
her  one  hundred  and  sixt3'-five  dollars.  She  said  be  sure  and  pay  your 
place  out.  I  believe  I  am  going  to  get  well,  but  if  I  should  die,  you  would 
not  get  it,  and  I  have  given  you  the  money  and  want  you  to  have  it.^^ 

The  question  presented  is,  in  substance,  whether  under  the  foregoing 
facts  and  some  other  evidence  hereinafter  referred  to,  appellee  C.  C. 
Morrison  was  entitled  to  retain  the  nine  hundred  dollars  given  to  him 
by  his  mother  and  also  to  receive  a  distributive  share  of  one-seventh  of 
the  remainder  of  his  deceased  mother's  estate.  We  think  not,  and  that 
the  court  below  erred  in  so  finding  and  adjudging. 

Bevised  Statutes,  article  1694,  provides  that  "where  any  of  the  chil- 
dren of  a  person  dying  intestate,  or  their  issue,  shall  have  received  from 
such  intestate,  in  his  lifetime  any  real,  personal  or  mixed  estate  by  way 
of  advancement,  and  shall  choose  to  come  into  the  partition  and  distri- 
bution of  the  estate  with  the  other  distributees,  such  advancement  shall 
be  brought  into  hotchpotch  with  the  whole  estate,  and  such  party  return- 
ing such  advancement  shall  thereupon  be  entitled  to  his  proper  portion 
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of  the  whole  estate ;  provided,  that  it  shall  be  suflScient  to  account  for  the 
value  of  the  property  so  brought  into  hotchpotch  ftt  the  time  it  was 
advanced.'^  If,  therefore,  the  nine  hundred  dollars  from  his  mother's 
estate  was  received  by  appellee  C.  C.  Morrison  "by  way  of  advancement,'* 
he  must,  before  being  entitled  to  participate  with  other  heirs  in  the  dis- 
tribution of  the  entire  estate,  return  the  sj^me  that  it  may  be  brought 
into  hotchpotch  with  the  whole  estate.  It  hence  becomes  important  to 
determine  from  the  evidence  whether  appellee  C.  C.  Morrison  received 
said  nine  hundred  dollars  by  way  of  advancement  within  the  meaning 
of  the  statute,  or,  as  appellees  insist,  as  an  "absolute  gift.'*  We  think 
it  clear  from  the  authorities  that  in  the  absence  of  circumstances  showing 
a  contrary  intention,  a  gift  by  a  parent  to  a  child  of  money,  such  as 
shown  in  this  case,  is  presumed  to  be  an  advancement.  (See  Lott  v. 
Kaifer,  61  Texas,  668;  Woessner  v.  Wells,  28  S.  W.  Rep.,  249;  Williams 
on  Executors,  vol.  2,  p.  1274;  Richenback  v.  Zimmerman,  38  Am.  Rep., 
37;  Goodman  v.  Pamell,  65  S.  W.  Rep.,  427;  Nichols  v.  King,  60  S. 
W.  Rep.,  133;  Reynolds  v.  Reynolds,  18  S.  W.  Rep.,  517;  Steele  v. 
Friarson,  3  S.  W.  Rep.,  652;  Cyc,  vol.  14,  pp.  162,  169.)  During  life, 
by  proper  transfer  or  will  a  person  may  dispose  of  his  property  as  h« 
pleases.  He  may  thus  disinherit  or  prefer  one  child  above  another.  But 
in  the  absence  of  a  will,  and  in  the  absence  of  circumstances  sufficient 
to  show  otherwise,  the  presumption  referred  to  obtains.  The  presump- 
tion as  well  as  the  statute  quoted,  tends  to  produce,  as  near  as  may  b(P, 
equality  in  the  distribution  of  the  estate  of  an  intestate  and  is  evidently- 
equitable.  The  utmost  effect  that  we  think  can  be  given  to  the  evidence 
in  his  case  is  to  hold  that  Mrs.  N.  A.  Morrison  made  a  gift  of  the  nine 
hundred  dollars  to  her  son  C.  C.  Morrison  and  that  to  this  extent  she 
intended  to  prefer  him  over  her  other  children.  But  it  does  not  follow 
from  this  that  she  intended  that  C.  C.  Morrison  should  also  receive  a 
distributive  share  of  the  remainder  of  her  estate.  She  left  no  wall  so 
declaring,  nor  is  there  other  evidence  of  such  effect.  The  nine  hundred 
dollars  was  more  than  appellee  C.  C.  Morrison's  proper  portion  of  his 
mother's  entire  estate.  To  this  extent  he  was  preferred.  Beyond  this 
we  do  not  think  he  should  be  permitted  to  claim,  in  the  absence  of  more 
convincing  proof,  that  his  deceased  parent  so  intended.  The  gift  is  not 
inconsistent  with  the  presumption  indulged,  and  the  several  letters  of 
the  deceased  referring  to  her  son  I.  W.  Morrison  in  unkind  terms,  upon 
which  appellees  rely,  were  in  answer  to  letters  written  by  appellee  C. 
C.  Morrison,  which  were  not  produced,  and  in  our  judgment  fall  far 
short  of  showing  a  settled  purpose  on  the  part  of  the  deceased  mother 
to  deprive  her  son  I.  W.  Morrison  of  any  part  of  her  estate  to  whicli 
he  might  under  the  lai^  be  entitled,  and  as  to  her  other  children  the 
record  discloses  not  even  a  temporary  absence  of  a  mother's  tender 
regard. 

We  conclude  that  the  court  erred  in  its  finding  and  judgment  to  the 
effect  that  appellee,  without  return  of  the  nine  hundred  dollars  received 
by  him,  was  entitled  to  participate  in  a  distribution  of  the  remainder  of 
the  estate.  The  judgment  will  therefore  be  reversed  and  here  rendered 
for  appellant  against  appellee  C.  C.  Morrison  for  the  one-seventh  of  the 
$2,000  of  his  mother's  estate  retained  by  him,  namely,  the  sum  of  two 
hundred  and  eighty-five  and  five-sevenths  dollars  ($285  5-7),  with  in- 
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terest  thereon  from  Mrs.  Morrison's  death,  July  29,  1905,  at  the  legal 
rate,  together  with  all  costs  of  this  court  and  of  the  court  below,  it 
being  further  adjudged  that  the  said  sum  of  $81.33  in  the  hands  of  the 
clerk  of  the  trial  court  be  paid  to  appellants  and  which,  together  with 
the  principal  sum  herein  adjudged  against  appellee  C.  C.  Morrison,  shall 
be  partitioned  among  appellants  in  their  proper  proportion. 

Reversed  and  rendered. 
Writ  of  error  refused. 


S.  B.  Harwell  et  al.  v.  Mrs.  R.  A.  Harbison. 

Decided  June  2,  1906. 

1. — Surety — ^Fnad  to  Secure — ^Blghti  of  Creditor. 

A  debtor  gave  to  a  surety  upon  his  note  a  deed  of  trust  upon  four  sections 
of  land  to  indemnify  such  surety  against  loss;  thereafter  the  debtor  contracted 
to  sell  the  mortgaged  land  and  gave  a  bond  for  title  with  the  surety  upon  the 
note  as  surety  upon  said  bond,  and  said  surety  transferred  to  the  holder  of 
the  note  the  indemnity  mortgage  held  by  him.  Held,  that  the  deed  of  trust 
constituted  a  fund  to  secure  the  debt  itself  and  inured  to  the  benefit  of  the 
holder  of  the  note  independently  of  the  transfer  executed  by  the  surety,  and 
hence  the  holder  of  the  note  was  not  estopped  by  the  action  of  the  surety  in 
signing  the  bond  for  title  to  the  purchaser. 

3. — TKoTigtLge  of  School  Land  Before  Completion  of  Title. 

A  mortgage  upon  school  land  executed  by  a  purchaser  of  the  same  before 
he  had  completed  the  three  years'  occupancy  required  by  law,  is  valid  and 
enforceable,  and  this  even  against  a  vendee  of  such  purchaser  after  said  vendee 
had  completed  and  made  proof  of  the  requisite  occupancy. 

Appeal  from  the  District  Court  of  Hardeman  County.  Tried  below 
before  Hon.  S.  P.  Huff. 

Wallace  &  Lumpkin,  for  appellants. — ^Where  a  surety  on  a  bond  of  a 
grantor,  given  to  secure  the  performance  of  a  contract  to  sell  and  convey 
land  free  of  all  claims  and  liens  of  all  persons,  holds  a  deed  of  trust 
lien  upon  the  land,  he  will  be  estopped  by  his  relations  to  said  contract 
and  bond  for  conveyance  from  enforcing  the  deed  of  trust  lien  upon 
said  land.  Fielding  v.  DuBose,  63  Texas,  631;  McHenry  v.  Knicker- 
bocker, 27  N.  E.  Rep.,  430;  Webb  v.  Austin,  58  S.  W.  Sep.,  808;  16 
Cyc,  p.  719,  sec.  4. 

The  original  purchaser  of  public  school  land  from  the  State  before 
he  has  resided  upon  the  same  for  a  period  of  three  years  and  made  the 
necessary  three  years*  proof  of  occupancy  had  not  the  power  to  pass  title 
to  such  property  or  interest  by  his  own  acts,  except  to  one  who  ia  an 
actual  settler,  and  is  not  disqualified  from  purchasing  the  land  from 
the  State,  and  has  only  an  uncertain,  undeveloped,  indefinite  and  con- 
ditional equitv  in  the  land  which  is  not  subject  to  sale  under  execution. 
Savles'  Bevised  Civil  Statutes,  art.  4218flP;  Williams  v.  Pinley,  14  Texas 
Ct  Rep.,  762 ;  Hendricks  v.  Snediker,  30  Texas,  308 ;  Moser  v.  Tucker, 
87  Texas,  94 ;  Edwards  v.  Norton,  55  Texas,  405 ;  Roberson  v.  Sterrett, 
96  Texas,  180 ;  Chase  v.  York  Co.  Bank,  89  Texas,  321 ;  Boone  v.  First 
Nat  Bank  of  Waxahachie,  43  S.  W.  Rep.,  594;  Sayles'  Civil  Practice, 
vol.  2,  sec.  1247. 


344  Texas  Civil  Appeals  Reports,  Vol.  43.  IJune, 

Fires  &  Decker,  for  appellee. 

STEPHENS,  ASSOCLA.TE  Justice. — This  appeal  is  from  a  judgment 
foreclosing  a  mortgage,  or  deed  of  trust,  on  four  sections  of  school  land 
in  Moore  County,  purchased  originally  by  S.  B.  Harwell,  who  transferred 
the  same  to  C.  G.  Miller  before  he  had  completed  the  three  years  occu- 
pancy. Miller  was  substituted  in  the  land  office  as  purchaser  and  com- 
pleted and  made  proof  of  the  three  years*  occupancy.  The  deed  of  trust 
was  made  by  Harwell  while  the  land  stood  in  his  name,  and  Miller 
purchased  from  him  in  ignorance  of  it,  although  it  had  been  duly  re- 
corded. The  note  which  it  was  given  to  secure  was  dated  Januarv'  1, 
1901,  and  was  payable  January  1,  1902,  to  the  order  of  appellee,  and  . 
was  signed  by  S.  B.  Harwell  as  principal  and  Qus  Qober  and  another 
as  sureties.  The  date  of  the  deed  of  trust  was  July  4,  1903,  and  the 
date  of  the  contract  for  the  sale  to  Miller  was  September  5,  1903.  By 
the  terms  of  the  former  the  lands  were  conveyed  to  A.  Neild  in  trust  for 
the  purpose  of  securing  Gus  Gober  in  the  payment  of  the  note  above 
described,  and  it  was  made  the  duty  of  the  trustee,  at  the  request  of  Gus 
Gober  "or  other  legal  owner  or  holder  of  said  note  at  any  time  made  after 
the  maturity'*  thereof,  to  foreclose  the  lien  by  a  sale  of  the  property  as 
therein  provided.  In  connection  with  the  transfer  to  Miller  a  bond  was 
executed  in  which  Gus  Gober,  with  others,  was  surety,  which  obligated 
Harwell  to  convey  the  lands  in  controversy  to  Miller  free  of  all  claims 
except  that  of  the  State  for  the  original  purchase  money.  After  execut- 
ing this  bond  Gob^r  made  a  formal  transfer  of  the  lien  to  the  holder  of 
the  note. 

We  are  of  opinion  that  the  deed  of  trust  was  something  more  than  a 
mere  personal  indemnity  to  Gus  Gober;  that  it  created  a  fund  to  secure 
the  debt  itself  and  that  it  therefore  inured  to  the  benefit  of  the  holder 
of  the  note,  who  consequently  did  not  need  the  formal  transfer  subse- 
quently made  by  Gober.  (MaGill  v.  Brown,  50  S.  W.  Rep.,  143.)  This 
seems  to  be  a  sufficient  answer  to  the  contention  so  much  urged  in  behalf 
of  Miller,  that  appellee  was  estopped  by  the  conduct  of  Gober  from  en- 
forcing the  lien. 

But  the  all-important  and  more  difficult  question  yet  remains,  Did  the 
mortgage,  or  deed  of  trust,  executed  by  Harwell  before  he  had  completed 
the  three  years  occupancy  create  a  lien  on  the  land,  enforceable  against 
Miller,  the  succeeding  purchaser,  after  he  had  completed  and  made  proof 
of  the  requisite  occupancy,  which  he  had  done  when  suit  was  brought 
to  foreclose  the  mortgage? 

When  the  case  of  Haynie  Mercantile  Co.  v.  Miller,  14  Texas  Ct.  Rep., 
500,  involving  the  same  lands,  was  before  us,  we  were  inclined  to  hold 
that  Harwell  had  such  interest  as  would  be  subject  to  execution,  but  did 
not  find  it  necessary  to  do  so.  Since  then  a  contrary  view  seems  to  have 
been  expressed  by  the  Supreme  Court  in  Williams  v.  Pinley,  14  Texas 
Ct.  Rep.,  762,  in  which  it  was  held  that  a  lien  reserved  to  the  vendor  in 
the  conveyance  of  a  tract  of  land  of  which  a  large  part  afterwards  proved 
to  be  vacant  public  domain  could  not  be  enforced  against  such  portion 
of  said  land  in  the  hands  of  the  vendee  after  he  had  purchased  it  from 
the  State  as  school  land  but  before  he  had  occupied  it  three  years.  The 
view  expressed  was,  that  to  permit  this  would  be  "inconsistent  with  the 
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statutes  regulating  the  sales  of  school  lands  and  the  rights  of  the  State 
thereunder/'  That  view  was  thus  illustrated :  "By  selling  out  the  set- 
tler's title  at  judicial  sale  and  putting  the  purchaser  thereat  in  posses- 
sion it  would  destroy  the  occupancy  of  the  settler — the  condition  on  the 
maintenance  of  which  the  title  depends — and  could  not  at  the  same  time 
require  the  purchaser  at  the  judicial  sale  to  perform  it.  If  it  be  said 
that  only  by  performance  could  he  obtain  the  benefit  of  the  purchase 
from  the  State,  the  answer  is  two-fold:  (1)  There  is  no  provision  for 
the  substitution  of  such  a  purchaser  for  the  original  one,  and  (2)  per- 
formance would  at  best  be  optional  with  him  and  the  rights  intended 
to  be  secured  by  the  law  to  the  State  would  be  dependent  on  his  will. 
Many  persons  who  might  buy  at  such  sales  would  be  wholly  disqualified 
under  the  law  to  hold  these  lands  as  purchasers.  It  is  true  that  the  law 
allows  purchasers  of  school  lands  to  sell  them,  even  before  the  three 
years  occupancy  has  been  completed,  but  it  makes  careful  provision  to 
secure  the  continued  occupancy  and  the  performance  of  other  conditions.'' 
It  was,  however,  held  in  that  case  that  the  contracts  creating,  or  at- 
tempting to  create,  a  vendor's  lien  on  land  of  which  a  large  portion  after- 
wards proved  to  be  vacant  public  domain  were  not  for  that  reason  in- 
valid, since  they  "were  not  intended  and  had  in  themselves  no  tendency 
to  injure  the  rights  or  interfere  with  the  policy  of  the  State."  Only 
the  enforcement  of  these  contracts  against  the  land,  in  the  hands  of  one 
who  had  purchased  it  from  the  State,  while  it  remained  subject  to  the 
condition  of  occupancy,  was  denied.  Observing  this  distinction  and 
applying  it  to  the  facts  of  this  case,  we  have  finally  concluded  that  the 
question  above  propounded  should  be  answered  in  the  affirmative.  No 
reason  is  perceived  why  a  purchaser  of  school  lands  should  not  be  per- 
mitted to  mortgage  the  same  before  as  well  as  after  he  has  completed 
his  three  years  occupancy.  No  policy,  or  interest,  or  statute  of  the  State 
would  thereby  be  interfered  with  or  violated.  On  the  contrary,  to  deny 
the  purchaser  the  exercise  of  this  right,  so  far  from  promoting  the  in- 
terest and  policy  of  the  State,  might  result  in  depriving  such  purchaser 
of  the  only  available  means  of  complying  with  his  obligation  to  the 
State.  If  the  mortgagee  is  willing  to  wait  till  the  requisite  occupancy 
has  been  completed  before  foreclosing  his  mortgage  and  to  take  chances 
on  the  purchaser's  complying  with  that  condition  of  the  sale,  it  seems 
to  us  that  no  one  else  ought  to  complain — not  even  the  assignee  of  such 
purchaser,  who  merely  steps  into  his  shoes,  and  therefore  acquires  no 
rights  superior  to  his.  The  principle  finds  illustration  in  a  class  of  cases 
in  this  State  sustaining  the  validity  of  the  bond  of  a  married  man  to 
convey  the  homestead.  (Krebs  v.  Popp,  No.  6090,  decided  by  this  court 
on  February  3,  1906,  and  cases  there  cited.  See,  also,  Johnson  v.  Town- 
send,  77  Texas,  640 ;  Logue  v.  Atkeson,  80  S.  W.  Eep.,  137,  and  Martin 
V.  Bryson,  71  S.  W.  Rep.,  615. 

It  is  claimed  that  the  deed  of  trust  executed  by  Harwell,  to  the  extent 
of  the  two  hundred  acres  occupied  by  him  as  a  home,  was  void  ab  initio, 
per  force  of  the  Constitution ;  but  the  record  fails  to  show  that  he  was 
a  married  man  when  this  deed  of  trust  was  executed,  and  therefore  the 
assignment  raising  this  question  is  ovemded.    Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


346  Texas  Civil  Appeals  Reports,  Vol.  43.  [Jtine, 

Texas  &  Pacific  Railway  Company  v.  J.  F.  Whiteley. 

Decided  June  2,  1906. 

1. — ^Alighting  from  Train — Contributory — Negligence — Charge. 

The  defendant  having  plead  contributory  negligence  on  the  part  of  plain^ 
tiff  in  alighting  from  a  moving  train  it  was  probably  error  for  the  court  to 
charge  that  the  suggestion  of  defendant's  employes,  if  any,  for  plaintiff  to  alight 
did  not  alone  justiify  him  in  alighting,  but  was  a  circumstance  to  be  considered 
with  all  the  other  evidence  to  determine  whether  he  exercised  proper  care;  but 
such  error,  if  any,  was  cured  by  an  instruction  in  the  latter  part  of  the  charge 
wherein  the  jury  are  told  that  they  would  determine  the  question  of  plaintifTa 
contributory  negligence  upon  the  whole  evidence. 

8. — Same. 

Alighting  from  a  moving  train  is  not  necessarily  negligence  per  ae. 

8. — ^iMuea — ^Preponderance  of  Evidence — Charge. 

In  a  civil  suit  it  is  proper  to  instruct  the  jury  to  decide  the  issues  sub- 
mitted to  them  by  a  preponderance  of  the  evidence. 

4.— Train  Porter — Scope  of  Duty. 

It  appearing  from  the  testimony  of  the  conductor  that  at  certain  stations, 
such  as  ttie  one  in  question,  it  was  the  duty  of  the  train  porter  to  help  the 
passengers  to  alight,  a  direction  by  the  porter  to  the  plaintiff  to  alight  at  the 
time  he  did  so,  was  within  the  scope  of  his  duty. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

Wagstaff  <jc  Davidson,  for  appellant. — The  charge  complained  of  is 
error  for  the  reason  that  it  is  a  charge  on  the  weight  of  the  evidence  in 
that  it  assumes  that  the  suggestion  of  defendant's  employes,  if  any 
there  was,  to  alight  from  the  train  would  have  tended  to  justify  plaintiff 
in  so  doing,  Fordvce  v.  Allen,  26  S.  W.  Rep.,  437,  438;  Watkins  v. 
Cates,  59  S.  W.  Bep.,  1123. 

The  court  erred  in  charging  the  jury  as  to  the  burden  of  proof  as 
follows:  'TTou  will  decide  all  issues  submitted  to  you  in  this  charge  by 
a  preponderance  of  the  evidence/'  16  Cyc,  p.  928 ;  Briggs  v.  Pierson, 
26^  S.  W.  Rep.,  468. 

T.  S,  Whiteley  and  J.  F,  Cunningham,  for  appellee. 

SPEER,  Associate  Justice. — This  is  a  personal  injury  suit  in  which 
appellee  recovered  judgment  against  appellant  for  the  sum  of  one  thou- 
sand dollars. 

The  following  paragraph  of  the  court's  charge  is  complained  of  as 
being  on  the  weight  of  the  evidence:  "If  the  jury  believe  from  the 
evidence  that  the  plaintiff  J.  P.  Whiteley  attempted  to  get  off  the  train 
at  Elmdale  station  while  the  train  was  moving,  with  or  without  a  sug- 
gestion from  defendant's  employes  for  passengers  to  then  alight  at 
Elmdale  station,  the  jury  will  determine  from  all  the  evidence  as  to 
the  circumstances  and  conditions  existing  at  the  time,  whether  so  alight- 
ing was  an  act  which  an  ordinarily  cautious  and  prudent  person  would 
or  would  not  usually  attempt  under  such  or  similar  circumstances;  the 
suggestion  of  defendant's  employes,  if  any,  for  him  to  alight  not  alone 
justified  him  in  alighting,  but  being  a  circumstance  to  be  considered  with 
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all  the  other  evidence  to  determine  whether  he  was  in  the  exercise  of 
such  care  as  above  stated  in  attempting  to  alight  from  the  train  when 
he  did.  If  upon  the  whole  evidence  you  find  that  plaintiff  J.  F.  Whiteley 
in  attempting  to  alight  from  the  train  when  and  in  the  manner  that  he 
attempted  to  alight  did  not  observe  that  degree  of  care  which  an  ordin- 
arily prudent  and  cautious  person  usually  exercises  under  the  same  or 
similar  circumstances  to  those  then  existing,  and  that  such  want  of  care 
either  in  the  particulars  alleged  by  the  defendant  or  in  any  other  par- 
ticulars, as  plaintiff  pleads  that  the  injuries  occurred  without  negligence 
on  his  part,  and  that  such  want  of  care  was  the  proximate  cause  or  con- 
tributed directly  to  the  injury,  if  any,  that  he  received,  you  will  return 
a  verdict  for  the  defendant/'  The  particular  part  of  the  charge  objected 
to  is  that  which  instructed  the  jury  that  the  suggestion  from  appellant's 
employes  for  appellee  to  alight,  if  any  was  made,  was  a  circumstance  to 
be  considered  with  all  other  evidence  in  determining  whether  or  not 
he  was  in  the  exercise  of  proper  care  in  alighting.  On  the  whole  the 
charge  was  probably  on  the  weight  of  evidence  in  saying  that  the  fact 
of  such  suggestion  alone  would  not  justify  appellee  in  his  course,  when 
as  a  matter  of  fact  the  jury  might  have  concluded  that  it  would.  The 
rule  was  properly  stated  in  the  latter  half  of  the  charge  quoted  that 
**upon  the  whole  evidence"  the  jury  would  determine  tiie  question  of 
appellee's  contributory  negligence.  We  find  nothing  in  the  charge  of 
which  appellant  can  justly  complain. 

We  also  rule  against  appellant  upon  its  contention  that  the  act  of 
appellee  in  alighting  from  the  train  under  the  circumstance  shown,  if 
he  did  so  without  a  suggestion  from  its  employes,  constituted  contributory 
negligence  per  se  under  the  circumstances  of  this  case,  and  that  the 
charge  above  quoted  was  erroneous  for  this  further  reason. 

The  court  further  instructed  the  jury  to  decide  all  issues  submitted 
to  them  by  a  preponderance  of  the  evidence,  and  this  is  objected  to  be- 
cause "indefinite  and  uncertain  and  the  charge  should  have  required  the 
plaintiff  to  establish  the  material  allegations  in  his  petition  by  a  pre- 
ponderance of  the  evidence."  But  this  criticism  we  think  is  entirely 
wanting  in  merit,  since  the  issues  submitted  embraced  the  material  alle- 
gations in  appellee's  petition,  and  if  they  further  included  the  issue  of 
contributory  negligence  made  by  appellant's  answer,  such  inclusion 
was  not  only  justifiable,  but  proper. 

We  can  not  hold  that  the  verdict  and  judgment  in  appellee's  favor 
are  not  supported  in  the  law  under  the  evidence.  It  is  true,  he  stepped 
off  a  moving  train  in  the  night  time  while  the  ground  was  covered  with 
snow  and  ice  and  was  injured  in  consequence.  But  it  has  never  been 
held,  so  far  as  we  are  aware,  that  the  act  of  stepping  on  or  off  a  slowly 
moving  car  is  contributory  negligence  as  matter  of  law.  The  act  must 
be  viewed  in  the  light  of  all  the  surrounding  circumstances  and  tested 
by  the  conduct  of  a  reasonably  prudent  person  under  such  circumstances. 
The  speed  of  the  car,  the  character  oi:  the  ground  upon  which  the  pas- 
senger is  to  alight,  his  opportunity  or  lack  of  opportunity  for  seeing 
where  he  is  to  alight,  the  instructions  of  the  carrier's  employes  to  the 
passenger,  are  elements  which  properly  enter  into  the  consideration  in 
passing  upon  the  issue  of  one's  contributory  negligence  in  alighting 
from  a  moving  train. 
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It  is  suggested  that  the  train  porter  who  directed  appellee  to  get  off 
the  train  at  the  time  he  did,  had  no  authority  to  assist  passengers  in 
getting  on  or  oflf  trains,  and  was  therefore  not  acting  within  the  scope 
of  his  duty  at  the  time  he  gave  such  directions.  But  appellant's  con- 
ductor testified  that  at  a  place  like  Elmdale,  where  there  is  no  agent, 
the  train  porter  does  get  out  and  help  passengers  oflf.  This  evidence,  we 
think,  is  sufficient  to  support  the  verdict  and  judgment  upon  this  issue. 

We  find  no  error  in  the  judgment,  and  it  is  aflBmed. 

Affirmed. 

Writ  of  error  refused. 


W.  N.  Gray  v.  Mary  E.  Gray. 

Decided  June  2,  1906. 

DlToroe— Voliintary  Separation. 

A  divorce  was  properly  refused  the  husband  on  the  ground  of  abandon- 
ment upon  evidence  showing  that  the  wife. accused  him  of  squandering  upon 
lewd  women  all  that  she  and  her  children  could  make  (which  the  husband 
denied)  and  declared  that  she  would  see  him  dead  and  in  hell  before  she  would 
live  with  him  another  year;  that  thereupon  the  husband  and  wife  by  mutual 
consent  divided  the  land  constituting  the  homestead,  the  wife  remaining  in  the 
dwelling  and  the  husband  moving  into  a  tenant  house  upon  the  same  place.  Such 
separation  having  continued  for  more  than  three  years,  it  appearing  therefrom 
that  the  husband  himself  performed  the  physical  act  of  leaving  his  wife  and 
remaining  away  for  the  statutory  period. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried  below 
before  Hon.  N.  R.  Lindsley. 

E.  C.  Oaines,  for  appellant. 

CONNER,  Chief  Justice. — TThis  is  an  appeal  from  a  judgment  deny- 
ing a  divorce  sought  by  appellant  from  his  wife.  The  ground  alleged  is 
predicated  upon  the  second  clause  of  Revised  Statutes,  article  2976, 
namely,  that  she  had  "voluntarily  left  his  bed  and  board  for  the  space 
of  three  years  with  the  intention  of  abandonment.**  Appellee  made  no 
defense  and  the  sole  question  presented  to  us  is  whether  the  evidence 
sustains  the  court^s  judgment.  • 

The  suit  was  filed  September  6,  1905,  and  it  is  undisputed  that  they 
separated  about  the  1st  of  December,  1901,  since  which  time  they  have 
been  living  apari  At  the  time  of  the  separation  they  were  living  upon 
a  farm  consisting  of  one  hundred  and  sixty  acres,  which  was  by  agree- 
ment divided  between  them,  appellee  retaining  the  west  eighty  acres 
upon  which  was  located  the  homestead  of  the  parties,  appellant  receiving 
the  eastern  portion  upon  which  was  located  a  rent  house  and  into  which 
appellant  moved  after  the  separation.  The  separation  was  upon  a 
written  agreement  to  that  eflFect,  and  the  property  was  divided  by  arbitra- 
tors agreed  upon  by  the  parties.  We  quote  the  following  from  appellant's 
testimony  as  it  appears  in  the  transcript:  "Q.  Prior  to  the  arbitration 
and  since  the  separation,  had  you  lived  in  a  separate  house  from  hers 
and  have  you  so  lived  since  that  time?    A.    Yes,  sir.    After  the  first  of 
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January  I  have  been  living  on  that  place  where  I  am  now  living  with  the 
exception  of  one  year  that  I  went  to  the  Territory,  that  was  the  year 
1903.  Q.  Since  you  came  back  have  you  lived  there  at  that  place? 
A.  Yes.  Q.  Prior  to  the  time  you  separated  from  your  wife,  did  your 
wife  make  any  statement  as  to  whether  she  intended  to  live  with  you  any 
longer?  A.  Yes  sir,  she  said  that  she  would  see  me  dead  and  in  hell 
before  she  would  live  with  me  another  year.  Q.  What  year  was  that  now? 
A.  In  1901.  Q.  Had  you  ever  mentioned  separating  from  her?  A. 
No  sir.  Q.  What  reason  did  she  give  for  not  living  with  you  any 
longer?  A.  She  said  that  I  was  taking  all  that  she  and  the  children 
made  and  giving  it  to  lewd  women.  She  said  that  I  was  chasing  around 
after  lewd  women  and  giving  them  all  that  she  and  the  children  made. 
Q.  Were  you  doing  that  at  all?  A.  No  sir,  I  wasn't.  Q.  That  was 
the  reason  she  refused  to  live  with  you  longer?  A.  Yes.  Q.  Did  you 
establish  yourself  in  a  separate  house  from  hers?  A.  Yes  sir,  there  is 
a  house  on  the  place  that  I  had  built  for  a  rent  house  and  I  moved  in 
that.  The  men  that  divided  the  land  said  for  me  to  have  that  till  the 
first  of  January.  Q.  Did  you  go  in  tiiat  house?  A.  Yes  sir.  Q.  Did 
you  up  to  that  time  want  to  separate  from  her?  A.  No  sir.  Q.  Did 
YOU  leave  her  willingly?  A.  Yes  sir,  after  she  said  she  would  see  me 
dead  and  in  hell  before  she  would  live  with  me  and  said  that  she  could 
get  along  better  without  me,  I  told  her  that  I  wanted  her  to  do  the  best 
she  could  for  herself,  and  so  I  left.  Q.  Would  you  at  that  time  and 
would  you  now,  if  she  would  agree  to  live  with  you,  and  convince  you 
that  she  was  willing  to  live  with  you,  would  you  be  willing  to  live  with 
her  ?  A.  T  reckon  I  would  but  she  has  never  made  me  that  proposition. 
Q.  If  she  was  to  come  to  you  in  a  proper  way,  would  you  live  with  her? 
A-  Yes  sir,  but  she  has  stated  that  she  wouldn't  live  with  me  any  more. 
.  .  .  Court  asks  the  witness :  Q.  Did  you  have  a  written  agreement 
that  you  wouldn't  live  together  any  more?  A.  Yes  sir.  Q.  Did  you 
consult  a  lawyer  about  that?  A.  Yes  sir.  Q.  Did  he  write  up  the 
written  instrument?  A.  Yes  sir.  Q.  What  was  that  instrument?  A. 
I  don't  know  that  I  could  tell  you.  Q.  Was  it  an  agreement  that  you 
and  your  wife  should  live  separate  ?  A.  Yes  sir.  Q.  Each  of  you 
signed  it?  A.  Yes  sir.  Q.  Agreeing  to  live  separate?  A.  Yes  sir. 
Q.  You  all  agreed  to  arbitrate  the  property?  A.  Yes  Sir.  Q.  And 
you  deeded  your  land  to  some  one  and  he  then  deeded  you  your  part  and 
yonr  wife  her  part?  A.  Yes  sir.  Q.  Wten  you  agreed  to  separate  you 
had  been  living  together  on  this  160  acres  of  land,  and  you  left  her  there 
and  she  is  still  living  at  the  same  place?  A.  Yes  sir.  Q.  You  have 
been  living  on  the  other  half  of  it,  with  the  exception  of  the  year  that 
yon  were  in  the  territory  ?  A.  Yes  sir.  Q.  When  you  made  that  agree- 
ment with  her  you  never  did  aim  to  live  with  her  again?  A.  No  sir. 
Q.  And  the  reason  you  left  is  because  she  said  what  she  did?  A.  Yes 
sir,  she  said  that  she  would  see  me  dead  and  in  hell  before  she  would 
live  with  me  another  year,  and  said  that  she  could  get  along  better 
without  me  than  she  could  with  me,  and  I  told  her  that  I  wanted  her  to 
do  the  best  she  could  for  herself." 

It  thus  conclusively  appears  that  appellant,  pursuant  to  the  terms  of  a 
written  agreement,  himself  performed  the  physical  act  of  leaving  his 
wife  and  remaining  away  from  her  for  the  statutory  period.    It  is  not 
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pretended  that  a  voluntary  separation  thus  brought  about,  however,  long 
continued,  affords  under  our  law  a  legal  ground  of  complaint,  nor  do 
we  know  of  any  case  in  which  our  courts  have  decreed  a  divorce  under 
such  circumstances.  It  is  insisted,  however,  that  appellee's  language 
or  conduct  induced  the  agreement — ^justified  appellant's  abandonment — 
and  that  hence  the  wife  is  to  be  placed  in  the  category  of  those  specified 
in  the  statute  quoted.  We  have  searched  the  record  carefully  and  we 
fail  to  find  any  evidence  of  cruelty  or  misconduct  on  the  part  of  appellee, 
except  that  on  one  occasion  she  made  the  statement  imputed  to  her  in 
appellant's  testimony.  Appellant  failed  to  state  while  a  witness,  and 
there  is  no  other  witness  to  the  remark,  just  when  or  under  what  cir- 
cumstances this  declaration  was  made,  and  while  appellant  denied  the 
wife's  accusation  against  him,  the  court  heard  all  of  appellant's  testi- 
mony, had  an  opportunity  to  observe  his  manner,  and  we  feel  unwilling 
to  say  that  the  remark  of  the*  wife  constituted  such  an  excess  or  cruelty 
as  would  relieve  appellant  from  the  effect  of  a  separation  voluntarily 
begun  by  him  and  since  maintained  without  any  effort  exhibited  in  the 
record  to  bring  about  a  reconciliation.  The  marital  relation  is  justly 
regarded  as  one  of  the  most  sacred  relations  of  life,  and  our  statute  ex- 
pressly provides  that  **in  all  suits  and  proceedings  for  divorce  from  the 
bonds  of  matrimony,  the  defendant  should  not  be  compelled  to  answer 
upon  oath,  nor  shall  the  petition  be  taken  as  confessed  for  want  of  an 
answer,  but  the  decree  of  the  court  shall  be  rendered  upon  full  and 
satisfactory  evidence,  upon  the  verdict  of  a  jury,  if  a  jury  shall  have 
been  demanded  by  either  party,  and  if  not,  upon  the  judgment  of  the 
court  affirming  material  facts  alleged  in  the  petition."  (Rev.  Stats., 
art.  2979.) 
We  approve  the  findings  of  the  court  below  and  affirm  the  judgment. 

Affirmed, 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  W.  J. 

DUNNAWAY. 

Decided  June  2,  1906. 

1. — ^Right  of  Way  Oatea — ^Duty  to  Bepair — ^Trivial  Defeot. 

In  a  suit  for  the  value  of  aifimals  killed  by  defendant's  train  the  evidenc<» 
showed  that  the  animals  escaped  from  plaintifTs  enclosure  through  a  gate 
at  a  private  crossing  onto  defendant's  right  of  way;  that  the  gate  had  become 
defective,  and  that  it  would  have  cost  from  twenty-five  cents  to  two  dollars 
to  have  repaired  the  same.  Held,  that  whether  or  not  the  defect  was  so  trivial 
as  to  have  made  it  the  duty  of  the  plaintiff  to  repair  the  same  was  a  question 
of  fact  for  the  jury,  and  the  court  did  not  err  in  refusing  a  peremptory  in- 
struction for  the  defendant. 

2. — Same — Contributory  Negligence. 

PlaintifTs  stock  were  allowed  to  run  in  an  enclosure  separated  from  a 
cotton  field  by  a  fence  consisting  of  only  one  strand  of  wire;  from  the  en- 
closure they  escaped  into  the  cotton  field  and  thence  through  a  defective  gate 
onto  the  right  of  way.     Held,  plaintiff  was  not  guilty  of  contributory  negligence. 

Appeal  from  the  County  Court  of  Ellis  County.    Tried  below  before 
Hon.  F.  L.  Hawkins. 
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Groce  &  Eshridge,  for  appellant. — Prom  the  evidence  it  indisputably 
appeared  that  the  defects  in  the  gate  through  which  appellee's  mules 
probably  entered  upon  appellant's  track  were  trivial  in  their  nature,  and 
sach  as  could  have  been  repaired  practically  without  labor  or  expense, 
and  were  regarded  by  appellee  as  not  of  sufficient  importance  for  him  to 
call  appellant's  attention  to  them,  and  such  defects  should  have  been 
remedied  by  appellee,  or  he  should  have  requested  appellant  to  remedy 
them,  and  under  the  facts  the  trial  court  erred  in  submitting  to  the 
jury  the  question  whether  such  defects  were  trivial  or  substantial,  and 
in  refusing  the  peremptory  instruction  requested  on  behalf  of  appellant, 
and  further  erred  in  refusing  appellant  a  new  trial,  because  the  evidence 
was  insufficient  to  sustain  the  verdict  and  judgment  for  appellee. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bradshaw,  83  S.  W.  Rep.,  897 ; 
St,  Louis  S.  W.  Ry.  Co.  v.  Adams,  24  Texas  Civ.  App.,  236;  Texas  & 
P.  Ey.  Co.  V.  Glenn,  8  Texas  Civ.  App.,  303. 

Skinner  &  Supple,  for  appellee. 

RAINEY,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  W.  J.  Dunnaway,  wherein  he  recovered  from  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas  damages  for  the  killing 
of  two  mules  and  injuring  several  others  by  one  of  the  railway  company's 
trains.  It  was  alleged  that  defendant's  track  ran  through  plaintiff's  farm, 
its  right  of  way  fenced  with  a  private  crossing  enclosed  by  gates,  which 
the  railway  company  negligently  permitted  to  get  out  of  repair  and 
through  which  said  mules  gained  access  to  the  right  of  way  where  they 
were  killed  and  injured  as  aforesaid.  Defendant  answered  by  exceptions, 
a  general  denial,  and  specially  that  the  defect  could  have  been  remedied 
practically  without  labor  or  expense  and  that  plaintiff  was  negligent  in 
not  repairing  or  requesting  defendant  to  repair  such  defect,  and  in  per- 
mitting the  stock  to  escape  into  the  enclosure,  from  which  they  could 
enter  upon  the  right  of  way. 

The  court  by  its  charge  submitted  to  the  jury,  for  its  determination, 
the  question,  whether  or  not  the  defect  is  the  gate  was  of  such  a  trivial 
character  as  that  the  plaintiff  could  have  repaired  it  practically  without 
labor  or  expense.  The  appellant  asked  a  peremptory  instruction  in  its 
favor  and  contends  that  the  evidence  shows  the  labor  and  expense  nec- 
essary to  repair  such  gate  was  so  trivial  that  plaintiff  should  not  recover. 
This  peremptory  instruction  was  refused  and  error  is  assigned  thereto. 

There  is  practically  no  conflict  in  the  evidence  on  the  main  issues. 
It  shows  that  the  gate  posts  had  been  drawn  farther  apart,  some  eight 
inches,  by  the  wire  fence  so  that  the  chain  attached  to  the  gate  would 
not  reach  the  spike  on  the  post,  placed  there  for  fastening  the  gate.  This 
left  the  gate  insecure  and  it  stood  open,  and  there  was  no  obstruction  to 
prevent  stock  going  on  the  right  of  way. 

Plaintiff  testified  in  effect  that  the  chain  could  have  been  extended 
by  attaching  a  few  more  links  thereto,  which  would  have  cost  about 
$1.25.  He  further  stated  that  he  would  have  taken  the  contract  for 
twenty-five  cents.  When  questioned  about  the  cost  of  placing  another 
post  in  between  the  gate  and  original  post  to  prevent  the  gate  from 
swinging  too  far,  he  stated  that  it  would  be  from  one  to  one  and  one-half 
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dollars.  One  Calvert,  witness  for  plaintiff,  testified  as  to  putting  the 
post  in,  that  it  would  cost  from  one  to  two  dollars.  No  otiier  witness 
testified  as  to  the  cost  of  repairing  the  post.  After  the  injury  to  the 
mules  the  gate  was  repaired,  presumably  by  the  railway  company,  by  a 
post  being  put  in  between  the  gate  and  original  post,  but  what  it  cost 
is  not  shown. 

In  St.  Louis  S.  W.  By.  Co.  v.  Adams,  24  Texas  Civ.  App.,  236,  this 
court  held,  under  the  circumstances  of  that  case,  that  when  the  defect 
in  a  gate  could  be  repaired  practically  without  labor  or  expense  the 
party  could  not  recover,  but  in  that  case  there  was  no  testimony  as  to 
what  it  would  cost  to  repair.  The  law  requires  the  railroad  to  keep  its 
fences  in  repair  and  whether  or  not  the  testimony  in  this  case  shows 
that  the  repair  could  have  been  made  practically  without  labor  or  ex- 
pense, was  a  question  for  the  jury,  and  the  court  did  not  err  in  not 
giving  appellant's  peremptory  instruction.  If  the  defect  could  have 
been  remedied  by  the  expenditure  of  twenty-five  cents  by  lengthening  the 
chain,  it  seems  it  would  have  been  practically  inexpensive.  But  was  that 
the  proper  way  to  repair  it  ?  It  seems  in  repairing  it  the  railway  com- 
pany did  not  think  so,  as  it  put  in  another  post,  which  was  evidently  at 
greater  cost  than  twenty-five  cents,  but  at  such  cost  that  we  can  not 
undertake  to  say  it  was  practically  without  labor  or  expense.  The  law 
does  not  contemplate  that  the  land  owner  shall  be  ^t  any  labor  or  ex- 
pense to  keep  the  railroad  fences  that  run  through  his  farm  in  repair. 
What  would  be  practically  no  labor  or  expense  in  one  case  might  be  so 
in  another  case  and  it  is  a  question  for  the  jury. 

The  plaintiff  had  his  stubble  land  separated  from  his  cotton  land 
by  one  strand  of  wire,  and  his  mules  were  being  pastured  on  the  stubble. 
Prom  ibis  enclosure  they  escaped  into  the  cotton  land  enclosure  and 
from  there  they  went  through  the  open  gate  onto  the  right  of  way. 
Defendant  contends  that  in  this  plaintiff  was  guilty  of  contributory 
negligence  and  it  asked  a  special  charge  covering  tihis  feature  of  the  case, 
which  charge  was  refused.  We  do  not  think  there  was  error  in  refusing 
this  charge.  In  the  case  of  Houston,  E.  &  W.  T.  By.  Co.  v.  Adams,  6,3 
Texas,  200,  a  case  analogous  to  this  in  principle,  where  the  railway 
company  failed  to  keep  its  cattle  guards  in  repair,  it  could  not  shield 
itself  from  damages  to  crops  from  cattle  getting  in  by  the  failure  of  the 
land  owner  to  repair  the  cattle  guards.  See  also  Kendall  v.  Bailway  Co., 
decided  by  this  court  May  26,  1906.  Plaintiff  had  the  right  to  allow 
his  stock  to  run  on  his  premises,  and  the  mules  escaping  from  his  en- 
closure, under  the  circumstances,  did  not  relieve  the  railway  company 
from  liability,  and  there  was  no  error  in  refusing  the  charge  requested. 

The  judgment  is  aflBnned. 

Affirmed. 
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H.  Shorter  v.  M.  Butler. 

Decided  June  6,  1906. 

Iw— ^Breach  of  Contract — ^Proximate  Damages. 

B.  sued  S.  for  the  price  of  brick  furnished  to  construct  a  sewer.  S.  admitr- 
ted  the  debt,  but  plead  in  reconvention  for  damages  occasioned  by  delay  on 
the  part  of  B.  in  mmishing  the  brick  as  they  were  needed  for  the  work,  and 
as  B.  had  contracted  to  do;  the  damages  claimed  were  $10  per  day  liquidated 
damages  paid  to  the  city  for  delay  in  completing  the  sewer;  expenses  of  a 
watclunan  during  the  delay;  expenses  of  extra  lalMr;  and  expenses  of  reexca- 
vation  occasioned  by  the  delay.  B.  knew  that  6.  was  under  contract  to  com- 
plete the  work  within  a  certain  time,  and  that  this  could  not  be  done  unless 
the  brick  were  furnished  promptly  as  needed.  When  the  first  delay  in  fur- 
nishing brick  occurred,  8.  threatened  to  buy  brick  elsewhere,  but  was  dissuaded 
by  B.'s  agent,  who  promised  that  the  brick  should  be  promptly  furnished.  Held, 
it  could  not  be  said  as  matter  of  law  that  said  damages  were  too  remote,  and 
the  court  erred  in  excluding  evidence  of  the  same. 


ne— Bepudiation. 

To  justify  a  party  to  a  contract  in  repudiating  the  same  he  must  not  be 
ia  default  himself,  and  the  breach  of  the  other  party  must  be  without  excuse. 
A  party  can  not  stand  on  and  repudiate  a  contract  at  the  same  time. 

Appeal  from  the  District  Court  of  Harris  Countv.  Tried  below  before 
lion.  W.  P.  Hamblen. 

Brochman  £  Kahn  and  J.  V.  Meek,  for  appellant. — "The  court  erred 
in  holding,  as  a  matter  of  law,  that  this  defendant  could  not  recover 
from  the  plaintiff  under  the  pleadings  and  contract  for  the  several  items 
of  damage  alleged  in  the  defendant's  cross  bill,  save  and  except  the 
difference  in  the  price  of  the  brick  bought  from  Milby  and  Daw,  and 
the  contract  price  that  the  plaintiff  was  to  have  furnished  said  brick 
for;  and  in  also  holding,  as  a  matter  of  law,  that  on  the  contract  declared 
on  that  the  defendant  could  only  have  recovered,  under  the  court's  view 
of  the  law,  the  difference  in  the  value  of  the  brick  contracted  to  be 
delivered,  if  they  had  been  delivered,  and  the  value  of  said  brick  as  they 
were  so  delivered,  if  the  brick  were  not  as  valuable  as  those  contracted 
for.*'  Watkins  v.  Junker,  90  Texas,  584;  same  case,  38  S.  W.  Rep.,  1129. 

Fisher,  Sears  &  Sherwood,  for  appellee. — Appellant  having  alleged 
aiat  he  was  to  pay  appellee  for  the  latter's  bricks  as,  or  when,  appellant 
received  his  money  from  the  city,  then  if  appellant  did  receive  such 
money  and  failed  to  pay  appellee,  he  could  not  recover  against  appellee 
on  his  cross  bill.  Kelly  v.  Webb,  27  Texas,  369 ;  Johnston  v.  McDonnell, 
37  Texas,  603 ;  Page  v.  Payne,  41  Texas,  146 ;  Davis  v.  Yates,  1  Texas 
Ct.  Ap.  (W.  &  W.),  sec.  265;  Miller  v.  Sullivan,  14  Texas  Civ.  App., 
130;  Pelton  v.  Tally,  "72  S.  W.  Eep.,  614;  7  Am.  and  Eng.  Encv.  of 
Uw,  114  and  121. 

BEESE,  AssociATB  Justice.— M.  Butler  sued  H.  Shurter  to  recover 
$8,400.10  alleged  to  be  due  him  by  Shurter  for  bricks  sold  and  delivered. 
Defendant  Shurter  answering  admitted  that  he  owed  the  amount  stated. 
Vol.  XLIII.  Civil— 23. 
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but  pleaded  in  ofiFset  and  reconvention  damages  growing  out  of  a  breach 
of  the  contract  whereby  Butler  had  agreed  to  sell  and  deliver  the  bricks 
within  a  limited  time,  which  it  was  alleged  he  had  failed  to  do. 

Upon  trial  before  a  jury  Butler -had  a  verdict  for  the  amount  claimed 
by  him  to  be  due,  less  $280,  being  a  part  of  the  damages  claimed  by  de- 
fendant in  his  pica  in  reconvention.  Prom  this  judgment  defendant 
Shurter  appeals. 

Appellant  had  made  a  contract  with  the  city  of  Houston  to  build 
certain  sewers,  which  contract  required  him  to  complete  the  work  in 
120  days,  or  in  default  to  pay  $10  per  day  liquidated  damages  after  the 
expiration  of  that  time  until  the  work  was  completed.  Appellee's  agent, 
with  whom  appellant  contracted  to  furnish  the  brick  for  the  work,  knew 
the  terms  of  the  contract.  For  the  work  about  one  million  bricks  were 
required,  and  by  the  terms  of  the  contract  between  appellant  and  ap- 
pellee's agent  they  were  to  be  furnished  at  such  time  and  in  such  quanti- 
ties as  they  were  called  for,  and  to  be  paid  for  as  appellant  received  his 
money  from  the  city,  which  was  to  be  paid  to  him  as  the  work  progressed 
upon  estimates  of  the  work  done,  less  twenty  percent  which  was  to  be 
held  back  by  the  city  until  its  completion.  Instead  of  completing  the 
work  in  120  days  it  was  not  done  for  neariy  a  year,  the  delay  being 
caused,  as  alleged,  by  the  failure  or  refusal  of  appellee  to  furnish  brick 
as  required  for  the  work  and  as  demanded  by  appellant.  There  was 
evidence  tending  to  show  that  this  delay  began  the  first  month  of  the 
contract,  and  that  appellant  proposed  or  threatened  then  to  get  brick 
elsewhere,  but  was  dissuaded  by  appellee's  agent. 

Certain  damages  were  claimed  by  appellant  in  his  plea  in  reconvention 
as  proximately  caused  by  appellee's  failure  to  furnish  brick  as  agreed, 
thus  delaying  the  completion  of  the  work;  such  as  the  $10  per  day  paid 
to  the  city  under  the  contract  for  the  delay  in  completing  the  sewer;  the 
expense  of  a  watchman  required  to  ^watch  the  excavation  made  for  the 
sewer,  for  the  time  the  completion  of  the  work  was  delayed ;  a  large  sum 
expended  for  extra  labor  rendered  necessary  by  the  delay;  and  the  amount 
expended  for  re-excavation  occasioned  thereby ;  as  well  as  the  difference 
between  the  amount  paid  by  him  for  about  300,000  brick,  which  ap- 
pellant was  compelled  to  buy  elsewhere  upon  appellee's  refusal  to  furnish 
the  same,  and  the  contract  price  thereof. 

The  errors  assigned  are  to  the  ruling  of  the  court  in  refusing  to  per- 
mit appellant  to  prove  any  of  the  items  of  damages  claimed  except  the 
difference  in  the  price  of  the  brick,  such  damages  being  considered  by  the 
court  too  remote,  as  appears  by  bill  of  exceptions  number  5  in  the  record. 

We  think  the  court  erred  in  sustaining  objections  to  the  testimony 
offered  as  to  these  items  of  damage.  It  can  not  be  said  that,  as  matter 
of  law,  they  were  too  remote  to  be  recovered.  Appellee  knew  that  the 
work  had  to  be  completed  in  120  days  and  that  the  completion  of  the 
work  depended  upon  his  furnishing  the  brick  promptly  as  needed  in  the 
prosecution  of  the  work.  There  is  evidence  tending  to  show  that  ap- 
pellant proposed  to  purchase  the  brick  elsewhere  when  appellee's  failure 
to  furnish  them  as  required  began  to  delay  the  work,  and  that  he  was 
dissuaded  from  doing  so  by  appellee's  agent  who  promised  that  brick 
should  be  promptly  furnished.  If  there  was  a  breach  of  the  contract  by 
appellee  he  was  liable  to  appellant  for  such  damages  as  were  the  proxi- 
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mate  result  of  the  breach ;  that  is,  for  all  such  damages  as  resulted  directly 
from  such  breach  and  which  might  be  reasonably  supposed  to  have  been  in 
contemplation  of  the  parties,  at  the  time  of  making  the  contract,  as 
likely  to  result  therefrom.  (Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Loonie,  84 
Texas,  259;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hume  Bros.,  87  Texas,  220; 
Westfall  V.  Perry,  23  S.  W.  Rep.,  741 ;  Watkins  v.  Junker,  38  S.  W.  Rep., 
1131;  8  Am.  ft  Eng.  Ency.  of  Law,  637-8.)  The  expenses  incurred  by 
appellant  must  have  been  reasonable  and  necessary,  and  appellant  must 
have  been  justified  in  incurring  them  by  the  circumstances. 

The  only  answer  made  by  appellee  in  his  brief  to  the  various  assign- 
ments of  error  is  that,  even  if  the  court  erred  in  the  matters  complained 
of,  such  errors  are  harmless  for  the  reason  that  appellant  alleged  that 
he  was  to  pay  appellee  when  appellant  received  his  money  from  the  city, 
and  the  proof  was  that  he  did  receive  such  money,  but  failed  to  make  the 
pavment.  The  evidence  showed  that  appellant  had  received  pay  for  the 
work  and  had  not  paid  appellee  in  full  for  the  brick.  There  is  further 
a  suggestion,  not  very  clear  from  the  evidence,  that  he  did  not  pay 
appellee  for  the  installments  of  brick  furnished  as  he  received  his  in- 
stallments of  pay  from  the  city,  but  it  also  appears  that  appellee  con- 
tinued to  furnish  brick,  though  not  as  fast  as  they  were  required,  after 
the  alleged  default  in  payment  by  appellant,  thus  holding  on  to  the 
contract  instead  of  repudiating  it.  The  agreement  of  appellee  to  furnish 
the  brick  and  of  appellant  to  pay  for  them  were  dependent  contracts, 
and  the  failure  of  appellant  to  pay,  as  agreed,  if  without  excuse,  author- 
ized appellee  to  repudiate  the  contract  to  deliver,  but  in  order  to  justify 
him  in  doing  so,  he  must  not  have  been  himself  in  default  or  guilty  of  a 
breach  on  his  part,  and  the  failure  of  appellant  to  pay  must  have  been 
without  excuse.     (2  Parson's  Contracts  (bottom),  pages  833-835.) 

If  by  appellee's  breach,  appellant  being  at  the  time  without  fault, 
appellant  had  suffered  damage  for  which  appellee  would  be  liable,  ap- 
pellee could  not  thereafter,  without  making  good  such  damages,  elect 
to  repudiate  the  contract  because  appellant  withheld  pay  which  would 
have  been  due  appellee  if  he  had  carried  out  the  contract,  and  held  the 
money  to  recoup  himself  for  the  damages  sustained.  Appellant  sought 
to  show  why  he  had  not  paid  appellee  according  to  the  terms  of  the 
contract,  but  was  not  allowed  to  do  so.  This  was  error.  Appellee's 
brief  does  not  furnish  a  suflScient  answer  to  the  vjirious  assignments  of 
error. 

Por  the  errors  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Pranklin  County  v.  J.  A.  Hupf. 

Decided  June  6,  1906. 

Obttraetinir  Publie  Boad — ^XnJunetloiL 

The  fact  that  the  road  overseer  had  authority  to  remove  obstructions  from 
a  public  road  unlawfully  fenced  up  by  defendant  did  not  prevent  the  county 
from  maintaining  its  action  against  him  for  an  injunction  against  the  con- 
tinuing of  such  nuisance,  and  the  county  had  the  right  to  institute  and  prose- 
cute such  action. 


356  Texas  Civil  Appeals  Reports,  Vol.  43.  [June, 

Appeal  from  the  Dietrict  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

C.  W,  Stringer,  for  appellant. — It  is  not  enough  that  there  is  a  remedy 
at  law;  it  must  be  as  plain  and  adequate,  or  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice  and  its  prompt  administration,  as  the 
remedy  in  equitv.  Sumner  v.  Crawford,  91  Texas,  132;  Smith  v.  Carroll, 
66  S.  W.  Bep.,  864. 

The  county  is  a  proper  party  to  maintain  a  suit  in  equity  in  the 
District  Court  to  enjoin  or  abate  a  public  nuisance  or  purpresture  caused 
by  the  obstruction  of  a  public  road,  and  such  remedy  is  cumulative  of 
any  other  to  which  it  may  be  entitled.  Llano  v.  Llano  County,  5  Texas 
Civ.  App.,  137;  Llano  County  v.  Llano,  9  Texas  Civ.  App.,  378;  Travis 
Co.  V.  Trogden,  88  Texas,  302;  Dunn  v.  Austin,  77  Texas,  139;  Allen 
V.  Parker  Co.,  23  Texas  Civ.  App.,  540 ;  State  v.  Patterson.  14  Texas 
Civ.  App.,  469;  Belton  v.  Central  Hotel  Co.,  33  S.  W.  Rep.,  297;  Clayton 
County  V.  Herwig,  100  Iowa,  631;  Stearns  County  v.  St.  Cloud,  etc.. 
By.  Co.,  36  Minn.,  425 ;  Drews  v.  Geneva,  42  Law  Rep.  Ann.,  814,  and 
note;  21  Am.  and  Eng.  Ency.  Law  (2d  ed.),  703,  710;  20  Am.  and  Eng. 
Ency.  PI.  and  Pr.,  936. 

B.  T.  Wilkinson,  for  appellee. — ^The  right  of  action  to  abate  a  public 
nuisance  can  be  exercised  only  by  the  sovereign  power  by  indictment  or 
equitable  proceedings  brought  by  its  proper  officers,  unless  such  power 
is  expressly  conferred  on  others.  A  county  being  only  a  political  subdi- 
vision of  the  State,  its  duties  are  only  administrative,  and  the  powers 
conferred  upon  them  are  rather  duties  imposed  than  privileges  granted, 
and  there  being  no  power  expressly  conferred  by  statute,  none  exists 
to  institute  suit  to  abate  a  public  nuisance.  Elliott  on  Roads  and 
Streets,  sees.  654,  656,  664;  Grossman  v.  Oakland,  36  Law  Rep.  Ann., 
693 ;  State  v.  Patterson,  14  Texas  Civ.  App.,  466 ;  City  of  Sherman  v. 
Shobe,  94  Texas,  126;  Heigel  v.  Wichita  County,  84  Texas,  392. 

FISHER,  Chief  Justice. — Huff  by  fences  obstructed  a  public  road 
legally  opened  and  established,  whereupon  the  county  brought  this  suit 
to  abate  same  as  a  public  nuisance,  and  to  restrain  Huff  from  maintain- 
ing such  obstruction.  The  case  below  was  tried  before  the  court  and 
judgment  was  rendered  against  the  county. 

We  have  considered  the  cross  assignments  of  error  contained  in  ap- 
pellee's brief,  and  find  that  none  are  well  taken.  The  pleadings  of  the 
plaintiff  are  sufficient  and  so  is  the  evidence  to  support  the  finding  of 
the  trial  court.    The  appellee's  objections  to  evidence  are  overruled. 

The  finding  of  fact  of  the  trial  court  is  as  follows: 

*'l.  I  find  that  at  the  February  term  of  the  Commissioners'  Court 
of  Franklin  County,  1904,  the  defendant  presented  to  said  court  a  peti- 
tion signed  by  19  citizens  of  said  county  asking  said  court  to  change  a 
portion  of  the  public  road  leading  from  the  town  of  Mt.  Vernon,  Texas, 
to  the  town  of  Pittsburg,  in  Camp  County,  Texas;  that  the  portion  of 
said  road  asked  to  be  changed  or  altered  was  about  660  yards  long  and 
that  that  portion  of  the  said  road  was  to  be  discontinued  and  a  new 
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road  to  be  opened  up  80  as  to  connect  ends  of  the  old  road  so  discon- 
tinued. 

"2.  I  find  that  said  petition  represented  and  that  the  defendant 
represented  to  said  court  that  the  route  for  the  new  rqad  was  on  as  good 
and  practicable  ground  for  a  road  as  was  the  old  road  and  that  the  new 
road  or  new  part  of  the  road  would  not  be  any  longer  than  that  part 
of  the  old  road  discontinued  and  would  be  on  as  good  ground. 

"3.  I  find  that  the  new  road  was  in  fact  on  much  worse  ground  for 
a  road  than  that  of  the  old  road;  that  the  ground  on  which  the  new  road 
was  placed  was  and  is  impracticable  for  a  road. 

"4.  I  find  that  the  change  in  the  road  makes  the  road  about  160 
yards  longer  than  it  was  before  the  change,  that  is,  the  new  part  of  the 
road  is  about  160  yards  longer  than  that  part  of  the  old  road  discon- 
tinued. 

^5.  The  court  ordered  that  part  of  the  old  road  aflfected  by  the 
change  discontinued  when  the  new  road  was  established  and  cut  out 
according  to  law  and  I  find  that  the  defendant  fenced  up  and  stopped 
the  public  from  using  the  old  road  before  the  new  road  was  cut  out  and 
put  in  a  condition  to  be  used  by  the  public. 

"6.  I  find  that  the  change  in  the  road  was  agreed  to  be  made  solely 
for  the  benefit  of  the  defendant  and  that  he  agreed  with  the  Commis- 
sioners^ Court  to  lay  out,  cut  out  and  establish  the  new  road  on  as  good 
ground  as  the  old  road  was  on  and  put  the  same  in  as  good  condition  as 
the  old  road  was  before  he  fenced  up  the  old  road,  and  I  find  that  the 
old  road  was  on  good  ground  and  that  the  new  road  was  on  bad  groimd. 
I  also  find  that  the  old  road  was  in  good  condition  and  that  the  new 
road  was  and  is  in  bad  condition  and  not  cut  out  as  the  law  requires 
for  a  second  class  road. 

"7.  I  find  that  at  the  August  term  of  the  Commissioners'  Court  of 
Franklin  County  there  was  presented  to  said  court  a  petition  of  thirty 
or  thirty-two  of  the  citizens  of  said  county  protesting  against  the  pro- 
posed change  in  said  road,  and  that,  acting  on  said  petition,  the  court 
rescinded  its  former  order  made  at  the  February  term  of  the  court  and 
ordered  the  old  road  to  be  opened  up  to  the  public. 

"8.  I  find  that  defendant  had  placed  his  fence  across  the  old  road 
and  excluded  the  public  from  its  use  and  that  when  notified  by  the 
overseer  of  said  road  to  open  up  said  old  road  and  to  remove  his  fence, 
he  refused  to  do  so  claiming  that  he  had  an  order  of  the  Commissioners' 
Court  authorizing  him  to  fence  it  up. 

"9.  I  find  that  the  order  of  the  said  court  made  at  its  February  term, 
1904,  under  which  defendant  claimed  to  have  fenced  said  road  was  a 
conditional  order  and  only  authorized  him  to  fence  said  road  when  and 
not  till  when  he  had  opened  up  and  established  the  new  road  according 
to  law  and  that  defendant  had  not  opened  up  said  new  road  according  to 
law  and  that  the  said  new  road  had  never  been  opened  up  according  to 
hw. 

''lO.  I  find  that  there  was  never  any  notice  of  the  proposed  change 
in  said  old  road  posted  up  along  or  about  the  place  or  route  of  said 
proposed  change  or  anywhere  else  and  that  the  said  court  at  its  February 
term,  1904,  acted  on  said  petition  asking  for  said  change  without  any 
such  notice.    I  further  find  that  no  jury  of  view  was  ever  appointed  to 
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view  out  said  proposed  new  road,  and  I  also  find  that  the  Commissioners' 
Court  or  any  of  its  members  never  viewed  or  went  over  said  route 
along  which  said  new  road  was  to  be  established. 

"11.  I  find  that  no  notice  was  served  on  the  defendant  notifying 
him  that  said  court  was  going  to  act  on  said  petition  presented  to  it  at 
its  August  term  praying  said  court  to  rescind  said  order  made  by  said 
court  at  its  February  term,  but  I  find  that  defendant  had  actual  knowl- 
edge that  said  petition  had  been  presented  to  said  court/' 

The  conclusions  of  law  are  as  follows: 

'The  Commissioners'  Court  has  no  power  to  alter,  change  or  discon- 
tinue any  part  of  a  first  or  second  class  road  of  their  county  without  first 
appointing  a  jury  of  view  to  view  out  the  new  road  along  such  change 
or  without  first  going  over  the  route  of  the  proposed  change  in  person 
and  viewing  out  the  route  of  the  new  part  of  said  road.  The  Com- 
missioners' Court  has  no  power  or  authority  to  alter  or  change  the  route 
of  a  first  class  or  second  class  public  road  of  their  county,  whereby  the 
said  road  is  placed  on  worse  ground  and  the  road  is  thereby  made  longer. 

'The  Commissioners'  Court  has  no  power  or  authority  to  change, 
alter  or  discontinue  a  first  or  second  class  public  road  of  their  county, 
on  the  petition  of  citizens  freeholders  of  their  county  without  written 
notices  of  such  proposed  change  are  posted  up  along  the  route  of  said 
change. 

"For  the  want  of  all  the  above  prerequisites  I  conclude  that  the  order 
of  the  Commissioners'  Court  making  the  change  in  said  road  and  alter- 
ing the  same  and  discontinuing  a  portion  of  said  road  was  illegal  and 
void  and  that  the  defendant  had  no  right  to  fence  or  obstruct  said  old 
road  or  any  part  thereof  by  virtue  thereof  and  that  he  has  no  right  to 
maintain  his  fence  across  said  road. 

"2.  I  conclude  that  the  plaintiff  is  entitled  to  the  relief  sought  if 
the  equity  powers  of  this  court  can  be  invoked  to  grant  the  relief. 

"3.  I  conclude  that  the  plaintiff  has  an  adequate  remedy  at  law. 
That  the  overseer  of  said  road  should  remove  the  obstructions  from  said 
old  road  and  open  it  up  to  the  public.  That  the  equity  powers  of  this 
court  can  not  be  invoked  to  grant  the  relief  prayed  for.  I  tiierefore 
refuse  the  injunction  prayed  for  and  find  for  the  defendant. 

"4.  I  conclude  that,  as  the  order  of  the  Commissioners'  Court  made 
at  its  February  term,  1904,  was  a  conditional  order  and  depended  upoa 
the  defendants  opening  up  the  new  road  according  to  law  the  said  court 
had  jurisdiction  of  the  .matter  and  of  the  defendant,  and  that  said  court 
had  the  right  and  legal  authority  to  make  the  order  at  its  August  term, 
1904,  rescinding  said  order  made  at  its  February  term,  1904." 

The  findings  of  fact  entitle  the  plaintiff  to  the  relief  asked.  If  the 
overseer  of  the  road  was  seeking  the  relief  of  a  court  of  equity  to  abate 
and  restrain  the  nuisance,  the  existence  of  an  adequate  legal  remedy  in 
his  favor  would  justify  a  denial  of  relief  by  the  court.  But  here  the 
action  is  b;  the  county  whose  right  of  possession  of  property  it  holds 
for  public  use  is  unlawfully  disturbed  and  interfered  with;  and  the 
power  of  a  court  of  equity  in  such  a  case  to  grant  relief  was  by  this  court 
considered  and  admitted  in  the  case  of  Llano  v.  Llano  County,  5  Texas 
Civ.  App.,  137,  although  some  other  remedy  might  be  open  to  the  plain- 
tiff.   The  principles  decided  in  that  case  which  we  have  followed  in  sub- 


1906.]  Blain  v.  Park  Bank  &  Trust  Co.  359 

sequent  decisions,  if  correct,  are  controlling  in  the  disposition  of  this 
case.  In  the  note  to  Drew  v.  Geneva,  42  Law  Rep.  Ann.,  814,  are  cited 
many  cases  of  similar  import. 

The  judgment  is  reversed  with  instructions  to  the  trial  court  to  render 
a  judgment  in  appellant's  favor  in  accordance  with  this  opinion,  with 
such  orders  as  may  be  necessary  to  abate  the  nuisance  and, to  restrain 
its  maintenance. 

Reversed  and  remanded  with  instructions. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


W.  R.  Blain  et  al.  v.  Park  Bank  &  Trust  Company. 

Decided  June  6,  1906. 

1. — Correction  of  Indgment. 

There  can  be  no  question  as  to  the  power  of  a  trial  court  in  this  State  to 
correct  its  judgment  as  to  an  error  in  the  calculation  of  the  amount  thereof  at 
any  time  prior  to  action  by  the  Appellate  Court  upon  the  judgment. 

S. — ^Taxing  Costs — ^Failure  to  Complain  In  Trial  Court. 

It  not  appearing  that  anything  was  done  in  the  trial  court  by  defendant 
to  have  certain  costs  taxed  against  the  plaintiff,  the  matter  will  not  be  con- 
sidered by  the  Appellate  Court 

Error  from  the  County  Court  of  Jeflferson.  Tried  below  before  Hon. 
D.  P.  Wheat 

Blain,  Howth  &  Adams,  for  plaintiffs  in  error. — After  an  appeal  or 
writ  of  error  has  been  perfected  the  lower  court  loses  jurisdiction  over 
the  suit,  and  the  judgment  must  be  corrected  and  excess  remitted  in 
this  court.    Bev.  Stats.,  art  1024;  Pearce  v.  Tootle,  76  Texas,  150. 

Jackson  dc  Gordon,  for  defendant  in  error. — ^Where  a  mistake  is  made 
in  taxing  costs  it  will  not  be  ground  for  reversal  on  appeal  unless  brought 
to  the  attention  of  the  trial  court  by  motion  to  retax  costs  or  in  some 
other  manner.  Bridges  v.  Samuelson,  73  Texas,  523 ;  Allen  v.  Woodson, 
60  Texas,  653-654;  Castro  v.  lilies,  11  Texas,  39  and  40. 

The  trial  court  has  the  power  upon  notice  to  correct  a  mistake  in  tiie 
judgment  entry  in  the  amount  after  the  close  of  the  term  and  even  after 
an  appeal  is  perfected  or  a  writ  of  error  sued  out.  De  Hymel  v.  Scottish 
American  Mortgage  Co.,  80  Texas,  493;  Hickey  v.  Behren,  75  Texas, 
495;  Mark  v.  Brown,  42  Texas,  111;  De  Camp  v.  Bates,  37  S.  W.  Rep., 
644;  Ramsey  V.  McCauley,  9  Texas,  106;  Sayles'  Civil  Statutes,  art 
1357. 

The  power  to  correct  the  records  exists  in  the  lower  court,  not  by 
reason  of  its  continued  jurisdiction  over  the  subject  matter  but  by 
virtue  of  its  continuing  power  over  its  records.  Hickey  v.  Behrens,  75 
Texas,  495;  Blum  v.  Neilson,  59  Texas,  380;  Grier  v.  Powell,  14  Texas, 
321;  SayleB*  Rev,  Stats.,  art.  1024. 
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JAMES,  Chief  Justice.— The  Park  Bank  &  Trust  Company  sued 
and  obtained  judgment  on  a  note  against  Blain  as  maker,  and  I.  D.  Polk 
and  C.  R.  Reynolds  as  endorsers,  the  amount  of  the  judgment  which  was 
rendered  on  March  1,  1906,  being  $«59.51  in  excess  of  the  proper  calcula- 
tion of  the  note  and  interest.  On  July  20,  1905,  an  execution  issued. 
On  August  12,  1905,  the  defendants  in  the  judgment  filed  their  petition 
and  supersedeas  bond  for  writ  of  error,  and  citation  was  had  thereon 
on  August  16.  After  this,  but  before  the  transcript  was  taken  out,  the 
plaintiff  in  the  judgment  filed  in  the  trial  court  a  motion  to  refonn  the 
judgment  in  respect  to  said  error.  Notice  was  given  of  this  motion  on 
September  20,  1905,  which  was  prior  to  the  taking  out  of  the  transcript. 
On  October  16,  1905,  the  motion  was  heard  and  the  judgment  corrected. 
The  transcript  was  applied  for  on  November  3,  1905,  and  includes  the 
proceedings  had  on  said  motion. 

Nevertheless  the  writ  of  error  was  prosecuted  and  the  transcript 
brought  here. 

There  can  be  no  question  under  the  settled  decisions  in  this  State  as 
to  the  existence  of  the  power  of  the  trial  court  to  correct  its  judgment  as 
to  an  error  in  the  calculation  of  the  amount  thereof,  at  any  time  prior 
to  the  action  of  the  Appellate  Court  upon  the  judgment.  (Ramsey  v. 
McCauley,  9  Texas,  108;  DeHymel  v.  Scottish  American  Mortgage  Co., 
80  Texas,  493;  Marx  v.  Brown,  42  Texas,  111;  Hickey  v.  Behrens,  75 
Texas,  495.)  Therefore  the  court  committed  no  error  in  entertaining 
said  motion. 

It  is  also  assigned  that  the  court  erred  in  its  judgment  on  said  motion 
in  not  taxing  against  plaintiff  all  the  costs  accruing  after  the  date  of  the 
original  judgment.  The  record  does  not  disclose  that  anything  was 
done  in  the  trial  court  to  have  this  matter  remedied  there.  It  is  alsc 
a  well  settled  rule  in  this  State  that  a  mistake  of  this  kind  with  reference 
to  adjudicating  costs,  will  not  be  considered  by  the  Appellate  Court 
under  such  circumstances.  (Valentine  v.  Sweatt,  34  Texas  Civ.  App., 
139,  and  cases  there  cited.) 

Plaintiffs  in  error  rely  upon  the  case  of  Pearce  v.  Tootle,  75  Texas, 
148,  in  which  case  it  appears  that  there  was  no  order  of  the  trial  court 
correcting  the  judgment,  but  that  plaintiffs  in  that  case  had  simply  filed 
a  remittitur  in  the  trial  court.  The  opinion  says:  "The  excess  being 
evidently  the  result  of  an  error  in  calculation,  the  judgment  might  have 
been  amended  upon  motion  in  the  court  below.^'  In  the  present  case 
this  was  done,  as  the  record  before  us  shows. 

The  matter  of  the  costs  of  the  proceedings  for  correction  of  the  judg- 
ment not  being  properly  before  us,  there  is  no  other  error  in  the  judg- 
ment of  the  District  Court,  as  corrected,  and  it  must  be  affirmed. 

Defendant  in  error  moves  to  affirm  with  damages,  and  we  can  assign 
no  valid  reason  for  denying  the  motion.  (Marx  v.  Brown,  42  Texas, 
111;  Grier  v.  Powell,  14  Texas,  320.) 

Affirmed  with  damages. 
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W.  H.  Olschewske  v.  Robert  Summerville  et  al. 

Decided  June  6,  1906. 

1.— PmrtitiOB  of  Land— Lawi  1905. 

Where  land  is  owned  jointly  and  in  equal  parts  by  two  different  parties, 
but  all  the  improvements  thereon  belong  to  one  of  such  parties,  and  it  has 
been  determined  by  the  Court  in  accordance  with  the  provisions  of  the  General 
Laws  of  1905,  that  the  land  is  not  susceptible  of  a  fair  and  equitable  division, 
the  trial  court  should  order  a  sale  of  the  property,  with  instructions  that  the 
report  of  the  sale  should  show  the  value  of  the  improvements  and  the  value 
of  the  land  separately,  and  the  proceeds  of  the  sale  should  then  be  divided  in 
accordance  with  the  interests  of  the  parties  in  the  property. 

1— tele  of  Oommnnity  Property  by  SurrlYor  to  Fay  Oommnnity  Debt. 

Where  land  acquired  jointly  by  husband  and  wife  is  owned  by  them  in 
their  respective  separate  rigbts,  and  is  afterwards  improved  with  community 
fonds  and  a  community  debt  incurred  secured  by  lien  on  such  improvements, 
the  wife,  after  the  death  of  the  husband,  has  the  right  to  convey  her  half 
interest  in  the  land  and  all  the  improvements  in  satisfaction  of  said  community 
debt,  and  such  sale  binds  the  children  of  the  marriage  as  effectually  as  if  they 
had  made  it  themselves. 

1— Judgment  of  Beyenal — ^Writ  of  Error — ^Praotioe. 

When  a  case  is  reversed  and  remanded  by  a  Court  of  Civil  Appeals,  and 
a  party  obtains  a  writ  of  error  on  the  representation  that  the  opinion  of  the 
Court  of  Civil  Api>eals  settled  the  case,  and  the  Supreme  Court  affirms  the 
judgment  of  the  Court  of  Civil  Appeals,  the  case  can  not  be  opened  again  in 
the  trial  court  for  the  purpose  of  hearing  any  testimony  that  might  change  the 
state  of  the  case  on  the  former  appeal. 

4.— Partition  of  Land — ^Improvements. 

Where  one  joint  owner  owns  all  the  improvements  on  land  which  is  to  be 
partitioned  among  several  owners,  the  owner  of  the  improvements  should  be 
allowed  to  remove  them  if  he  desires  to  do  so,  and  thus  simplify  the  partition. 

Oir  BBHEABINO. 

5. — Same — ^Tazei  Paid  by  Tenant  In  Common — ^Minors — ^Benti. 

Taxes  paid  by  a  tenant  in  common  upon  the  joint  property  should  be 
refunded  to  him  pro  rata  on  a  partition  of  the  land.  But  one  tenant  in  com- 
mon is  not  liable  to  his  cotenants  for  rents  until  an  act  amounting  to  an  ouster 
has  occurred.  Such  rents  not  being  a  Hen  on  the  land,  like  taxes,  a  minor 
eotenant  can  not  be  held  personally  liable  for  them. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

Baldwin  £  Christian,  for  appellant. — Inasmuch  as  this  cause  had  been 
carried  to  the  Supreme  Court  upon  the  statement  of  the  appellants  that 
the  judgment  of  the  Court  of  Civil  Appeals  in  reversing  and  remanding 
said  cause  practically  settled  said  cause,  it  was  the  duty  of  the  Supreme 
Court  to  render  such  judgment  as  should  have  been  rendered  by  the  trial 
court,  and  inasmuch  as  the  Supreme  Couri;  found  that  there  was  an 
absence  of  certain  findings  of  fact  of  such  nature  as  to  prevent  them 
from  rendering  the  judgment  that  the  trial  court;  should  have  rendered, 
and  they  thereupon  reversed  and  remanded  said  cause  with  instructions 
to  the  trial  court  to  ascertain  said  facts  and  render  judgment  in  accord- 
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ance  with  said  opinion,  and  inasmuch  as  the  appellants  and  the  appellees 
filed  agreement  in  the  trial  court  agreeing  as  to  the  facts  mentioned  by 
the  Supreme  Court  as  being  necessary  to  be  found  by  the  trial  court,  it 
was  the  duty  of  the  trial  court  to  render  judgment  upon  the  same  in 
accordance  with  the  opinion  of  the  Supreme  Court  and  without  reopening 
the  cause  upon  any  question  that  had  been  finally  disposed  of  by  the 
opinion  of  said  court;  and  inasmuch  as  the  question  of  title  to  the 
property  had  been  finally  passed  upon  and  settled  by  the  Supreme  Court, 
this  question  could  not  be  reopened  by  the  trial  court,  and  the  trial  court 
erred  in  permitting  the  appellees  to  reopen  this  question  and  to  inttoduce 
testimony  showing  that  a  part  of  the  improvements  upon  said  property 
had  been  paid  for  with  the  separate  mefins  of  their  father,  Sidney  B. 
Summerville.  McConnell  v.  Wall,  67  Texas,  353;  Wells  v.  Littlefield, 
62  Texas,  31 ;  Gunter  v.  Armstrong,  2  Texas  Civ.  App.,  601 ;  Taylor  v. 
Jones,  24  Texas  Civ.  App.,  201 ;  Schintz  v.  Morris,  13  Texas  Civ.  App., 
596 ;  Enc.  of  Pleading  and  Practice,  vol.  2,  p.  378,  and  authorities  there 
cited;  Gaines  v.  Rugg,  148  TJ.  S.,  230;  Texas  &  P.  R.  R.  Co.  v.  Ander- 
son, 149  U.  S.,  237;  Aspen  Mining  Co.  v.  Billings,  150  U.  S.,  31; 
Chouteau  v.  Allen,  74  Mo.,  56 ;  Stewart  v.  Salamon,  97  U.  S.,  361 ;  Am. 
and  Eng.  Enc.  of  Law,  vol.  1,  p.  621 ;  Stapp  v.  Owens,  46  111.  App..  488. 

If  the  appellees  were  of  the  opinion  when  the  judgment  of  the  Court 
of  Civil.  Appeals  was  entered  on  the  former  appeal,  that  on  another  trial 
of  this  case  they  would  make  proof  that  a  pari:  of  the  improvements  placed 
upon  said  land  were  paid  for  with  the  separate  means  of  their  father, 
Sidney  Summerville,  they  should  have  permitted  said  cause  to  come  back 
to  the  trial  court  for  another  trial  upon  the  merits  of  the  case;  and, 
inasmuch  as  said  appellees  saw  fit  not  to  accept  the  judgment  of  the 
Couri;  of  Civil  Appeals  in  reversing  and  remanding  said  cause,  and  to 
carry  said  cause  to  the  Supreme  Court  upon  the  statement  that  the 
opinion  of  the  Court  of  Civil  Appeals  practically  settled  the  case,  they 
are  now  estopped  from  introducing  testimony  for  the  purpose  of  showing 
that  any  part  of  the  improvements  were  paid  for  with  the  separate  funds 
of  Sidnev  Summerville.  Sayles'  Statutes,  art.  941;  Douglas  v.  Central 
Texas  &  N.  W.  R.  R.  Co.,  90  Texas,  129 ;  Ide  &  Son  v.  College  Park  Elec. 
Belt  Line,  90  Texas,  509;  City  of  Corsicana  v.  Kerr,  89  Texas,  464; 
Powell  V.  Texas  &  N.  0.  R.  R.  Co.,  89  Texas,  663;  Douglas  v.  Blount, 
9  Texas,  499 ;  Harvey  v.  Sutton,  94  Texas,  79. 

The  trial  court  erred  in  his  third  conclusion  of  law,  wherein  he  con- 
cludes and  finds  that  the  plaintiff  Olschewske  is  not  entitled  to  any  rents 
for  the  use  and  occupancy  of  said  house  by  the  plaintiffs.  Hanrick  v. 
Guriey,  93  Texas,  474;  Hensel  v.  Kegans,  8  Texas  Civ.  App.,  583,  587; 
Thompson  v.  Jones,  77  Texas,  626;  Robinson  v.  Moore,  1  Texas  Civ. 
App.,  93;  Hill  v.  Moore,  85  Texas,  335. 

Jameg  R.  Masterson,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  second  appeal  of  this  case,  the 
style  of  it  on  the  former  appeal  being  King  v.  Summerville,  80  *S.  W. 
Rep.,  1050.  On  the  former  appeal  the  judgment  of  the  trial  court  was 
reversed  by  this  court,  and  a  writ  of  error  was  obtained  from  the  Supreme 
Court  by  the  appellees  on  the  ground  that  the  judgment  of  this  court 
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practically  settled  the  case.  The  Supreme  Court  affirmed  the  judgment, 
and  in  its  opinion  coincided  with  this  court  on  every  point.  The  Supreme 
Court,  as  required  of  it  by  section  8  of  article  941,  Revised  Statutes, 
practically  rendered  judgment  in  the  case,  and  only  remanded  it  for  a 
partition  of  the  property,  which  under  the  facts,  could  not  be  done  by 
that  court 

That  court  said:  *TV^e  affirm  the  judgment  of  the  Court  of  Civil 
Appeals  reversing  the  judgment  of  the  District  Court,  but  the  facts 
necessary  to  a  &nal  judgment  have  not  been  developed  and  the  case 
will  be  remanded  to  tiie  District  Court  to  be  disposed  of  under  the  fol- 
lowing instructions:  The  plaintiffs  are  entitled  to  recover  one-half  of 
the  land  exclusive  of  improvements,  which  will  be  set  apart  to  them  if  it 
can  be  so  divided  as  to  give  to  King  the  other  half  and  improvements ;  . 
if  not,  then  the  partition  must  be  conducted  in  the  usual  way."  As 
the  law  of  1905  on  the  subject  of  partition  was  in  force  when  the  trial 
was  had,  the  court  tried  the  case  under  that  law,  which  requires  the 
court  to  determine  whether  property  is  susceptible  of  partition,  and  if 
80,  to  appoint  three  or  more  commissioners  to  make  the  partition;  but 
if  not  susceptible  of  partition,  to  order  a  sale  of  the  real  estate,  which 
sale  shall  be  made  as  under  execution,  or  by  private  sale,  through  a  re- 
ceiver, if  the  court  so  order,  and  the  proceeds  divided.  (Gen.  Laws  1905, 
p.  95.) 

This  court,  and  afterwards  the  Supreme  Court,  had  fully  determined 
the  shares  or  interests  of  the  parties  in  the  land  in  controversy,  that  is, 
that  the  Summerville  heirs  were  entitled  to  one-half  of  the  land,  and 
King,  the  vendee  of  Olschewske,  was  entitled  to  the  other  half  and  all  the 
improvements.  When  the  District  Court  had  determined,  as  it  did, 
that  the  land  was  not  susceptible  of  a  fair  and  equitable  division,  we 
think  it  should  have  ordered  a  sale,  with  instructions  that  the  report 
of  the  sale  should  show  the  value  of  the  improvements  and  the  value 
of  the  laud  separately,  and  then,  when  the  report  was  made,  it  should 
have  given  the  Summerville  heirs  one-half  of  the  value  of  the  land  and 
have  given  to  the  other  party  one-half  the  value  of  the  land  and  the 
whole  value  of  the  improvements. 

We  are  unable  to  comprehend  that  the  Summerville  heirs  had  any 
equities  to  be  adjusted.  They  own  a  one-half  undivided  interest  in  land 
on  which  certain  improvements  were  erected  with  the  community  funds 
of  their  father  and  mother.  Those  improvements  were  sold  by  the  sur- 
vivor, their  mother,  to  settle  a  mechanic's  lien  resting  on  them.  This 
court  and  the  Supreme  Court  held  that  the  survivor  had  the  right  and 
authority  to  sell  the  improvements.  The  Supreme  Court  said:  "The 
conveyance  of  Mrs.  Hanks  carried  with  it  to  Olschewske  the  improve- 
ments upon  the  property  made  with  the  community  funds  upon  which 
the  lien  existed  as  well  as  the  half  interest  in  the  land  which  belonged 
to  her,  and  King  is  entitled  in  the  partition  of  the  lands  to  be  com- 
pensated for  the  improvements.*'  If  the  improvements  alone  had  been 
sold  by  Mrs.  Summerville — Hanks — Moran  to  Olschewske,  he  would 
have  had  the  right  to  have  removed  them  from  the  land.  In  effect  it 
was  so  held  in  this  case  by  the  Supreme  Court.  What  equities  would 
the  children  then  have  had  in  the  improvements  ?  None  whatever.  If 
Olschewske  would  have  had  the  authority  to  move  the  improvements  in 
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that  case  he  would  have  the  authority  to  remove  them  if  at  the  same 
time  he  bought  one-half  the  land.  Coupling  a  conveyance  of  the  land 
with  a  sale  of  the  improvements  could  in  no  way  have  created  any 
equities  in  the  children.  If,  as  said  by  the  Supreme  Court,  "Olschewske's 
vendee  is  entitled  to  receive  the  benefit  of  the  improvements  made  with 
the  community  funds,  which  he  bought  from  the  surviving  wife,  as  well 
as  her  half  interest  in  the  land,'*  there  are  no  equities  to  be  adjusted 
between  the  parties.  The  children  should  have  their  one-half  of  the 
land,  or  its  proceeds,  and  the  vendee  of  Olschewske  should  have  one-half 
the  land  and  all  the  improvements,  or  their  proceeds. 

Such  being  our  view  of  the  case  we  have  failed  to  understand  how 
the  equities  as  stated  by  the  Supreme  Court  arose.  That  court  said: 
"The  court  will  ascertain  the  addition  to  the  value  of  the  land  caused 
by  the  building  of  the  house  at  the  time  the  sale  was  made  by  Mrs. 
Hanks  to  Olschewske,  and  also  the  value  of  the  lots  conveyed  by  Olsche- 
wske ;  the  sum  of  the  amounts  will  constitute  a  charge  against  King,  for 
the  purpose  of  this  case  alone.  The  court  will  ascertain  the  value  of 
Mrs.,  Hanks'  interest  in  the  lot  at  the  time  of  the  conveyance  to  Olsche- 
wske, the  principal  of  the  debt  accrued  on  the  property  with  interest 
and  attorney's  fee  at  the  date  of  the  said  conveyance,  also  the  amount 
paid  by  Mrs.  Hanks  for  abstract  of  title  and  taxes  on  the  land,  and  the 
sum  of  said  items  shall  be  a  charge  against  plaintiffs'  interest  in  the 
land.  If  the  amount  charged  against  King  equals  the  sum  charged 
against  plaintiffs,  King's  equities  will  be  satisfied  and  the  court  will 
consider  the  matter  no  further.  If,  however,  the  charge  against  plain- 
tiffs be  greater  than  the  sum  charged  against  King,  then  the  court  shall 
divide  the  excess  equally,  adjudge  one-half  to  King  with  a  lien  on  plain- 
tiffs' interest  in  the  land  to  be  enforced  through  the  Probate  Court, 
unless  it  shall  be  necessary  to  sell  the  property  for  partition,  in  which 
case,  the  amount  shall  be  paid  out  of  the  proceeds  of  plaintiffs'  interest 
in  the  land."  With  the  utmost  deference  and  respect  for  that  opinion 
we  must  say  that  we  are  unable  to  reconcile  the  equities  suggested  by 
the  court  with  their  ruling  that  one-half  the  land  and  all  the  improve- 
ments are  the  absolute  property  of  King.  If  the  improvements  belonged 
at  that  time  to  King,  now  to  Olschewske,  and  are  so  situated  on  the 
land  as  to  prevent  a  division  of  the  land,  there  can  be  no  valid  reason 
assigned  for  not  allowing  him  the  right  to  remove  them  to  a  point  on 
the  land  so  that  the  land  can  be  divided,  or  to  remove  them  irom  the 
land  altogether.  The  children  have  no  right  in  them  whatever  because 
their  mother  sold  them,  by  and  under  authority  of  law,  and  that  sale 
binds  them  as  effectually  as  though  they  had  made  it  themselves. 

The  trial  court  permitted  witnesses  to  be  introduced  to  show  that  the 
father  of  the  Summerville  children  had  paid  $500  out  of  his  separate 
estate  on  the  improvements,  and  also  permitted  Olschewske  to  testify  to 
a  number  of  facts  not  bearing  on  the  susceptibility  of  the  land  to  be 
partitioned.  Appellees  having  applied  to  the  Supreme  Court  for  a  writ 
on  the  ground  that  the  opinion  of  this  court  settled  the  case,  confined 
their  case  to  the  testimony  in  the  case  at  that  time,  and,  when  the 
Supreme  Court  affirmed  the  judgment  of  this  court,  the  case  could  not 
be  opened  again  for  the  purpose  of  hearing  any  testimony  that  might 
change  the  state  of  the  case  on  the  former  appeal,  except  on  the  one 
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question  specifically  designated  by  the  Supreme  Court  in  its  opinion  on 
rehearing^  which  related  to  the  homestead  character  of  the  land  when  the 
mechanic's  lien  arose.  The  evidence  as  to  King  having  reconveyed  the 
land  to  Olschewske  does  not  come  within  this  rule  as  it  does  not  bear  on 
the  merits  of  the  case.  The  law  contemplates  that  when  a  writ  of  error 
is  granted  in  a  case  in  which  there  has  been  a  reversal  and  remanding, 
by  the  Court  of  Civil  Appeals,  that  the  Supreme  Court,  in  case  it  agrees 
with  the  judgment  of  the  Court  of  Civil  Appeal,  should  render  judg- 
ment in  accordance  with  the  opinion  of  the  last  named  court.  In  this 
ease  the  Supreme  Court  did  render  judgment  that  the  Summerville 
children  should  recover  one-half  the  land  in  controversy  and  that  King 
should  recover  the  other  half  and  all  the  improvements  on  the  whole  of 
the  land,  and  the  case  was  remanded  merely  to  have  a  partition  of  the 
property  in  accordance  with  its  judgment.  No  evidence  was  admissible 
save  that  bearing  on  the  questions  of  homestead,  and  the  susceptibility 
of  the  land  to  be  partitioned. 

The  trial  judge  stated  that  Olschewske  offered  to  move  the  improve- 
ments from  the  property,  and  we  are  of  the  opinion  that  he  should  have 
been  permitted  to  do  so;  in  which  event  the  court  could  readily  have 
divided  the  land  without  entering  into  the  solution  of  the  equities  pre- 
fented  to  it  by  the  Supreme  Court.  The  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


ON  MOTION  FOR  REHEARING. 

In  case  appellant  should  desire  to  remove  the  improvements  from  the 
land,  it  will  be  the  duty  of  the  trial  court,  under  the  opinion  of  this 
court,  as  well  as  that  of  the  Supreme  Court,  to  authorize  him  to  make 
such  removal,  and  then  partition  the  land  as  directed  by  those  opinions. 
We  do  not  conceive,  as  intimated  by  appellant,  that  there  will  be  any 
effort,  upon  the  part  of  the  honorable  judge  who  tried  this  cause,  to 
evade  the  duties  enjoined  upon  him  by  the  Appellate  Court  in  connection 
with  this  case,  for  his  long  record  in  public  life  has  been  one  of  duty 
well  and  fearlessly  performed.  He  will  do  the  right  **as  God  gives  him 
to  see  the  righf 

We  are  of  the  opinion  that  in  the  partition  of  the  land  appellant 
should  recover  of  appellees  their  pro  rata  of  the  taxes  paid  by  him  on  the 
land  (Kalteyer  v.  Wipff,  92  Texas,  673 ;  Hanrick  v.  Gurley,*  93  Texas, 
458.)  But  as  to  compensation  for  the  use  of  the  premises,  we  do  not 
think  appellant  should  recover.  Appellees  are  infants,  and  instituted  this 
suit  through  their  grandfather,  as  next  friend.  The  doctrine  of  the 
payment  of  the  rent  by  one  tenant  in  common  to  another  is  based  upon 
the  ouster  of  one  by  the  other.  We  do  not  understand  that  the  minors  in 
this  case  have  been  placed  in  such  a  position  as  to  be  liable  for  the  use 
and  occupation  of  the  premises,  if  a  minor  could  in  any  instance  be  held 
liable  for  ousting  a  tenant  in  common  from  the  premises.  We  are  un- 
willing to  permit  the  interest  of  the  infants  in  the  land  to  be  absorbed 
by  rents  alleged  to  have  accrued  to  appellant  for  the  time  a  few  months 
before  and  while  this  suit  has  been  pending.    Those  rents  could  not  be 
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made  a  lien  upon  the  land,  as  could  the  taxes,  and  the  minofs  can  not 
be  held  personally  liable  for  them. 

Nothing  should  be  inquired  into  as  to  homestead  rights  except  insofar 
as  indicated  in  the  opinion  on  rehearing  by  the  Supreme  Court.  That 
question  can  affect  nothing  but  the  matter  of  attorney's  fees. 

Appellees  obtained  a  hearing  by  the  Supreme  Court,  on  the  former 
appeal  of  this  case,  by  representing  that  the  opinion  of  this  court  had 
settled  the  case,  and  they  can  not  now  repudiate  that  representation 
and  again  reopen  the  case  in  the  trial  court.  They  will  not  be  permitted 
to  play  fast  and  loose  with  courts,  but  will  be  compelled  to  act  in  con- 
sonance with  the  dictates  of  fairness  and  the  demands  of  good  faith. 
They  fixed  the  status  of  their  case  by  their  voluntary  representations 
and  can  not  render  judicial  proceedings  farcical  by  filing  new  pleadings 
and  making  out  a  new  case,  in  the  face  of  their  allegations  that  their 
facts  had  been  exhausted.  The  Supreme  Court  had  no  authority  to 
grant  a  writ  of  error  except  on  the  ground  that  the  case  was  settled  by 
the  opinion  of  this  court,  and  the  statute  in  such  case  contemplates  that 
the  Supreme  Court  shall  render  final  judgment.  Insofar  as  it  could  be 
done  the  Supreme  Court  did  render  judgment  and  that  judgment  was 
that  appellees  should  have  one-half  the  land,  or  its  proceeds,  and  appel- 
lant should  have  the  other  half  and  the  improvements,  or  their  proceeds. 
This  is  the  decision  of  this  court,  and  there  is  no  desire  or  intention  upon 
the  part  of  this  court  to  ignore  or  treat  with  contempt  the  decision  of 
the  Supreme  Court,  as  is  so  impertinently  insisted  on  by  counsel  for 
appellees.  If  the  rights  of  the  minor  children  have  not  been  properly 
protected,  as  is  insisted  by  counsel,  it  is  not  the  fault  of  the  trial  judge, 
nor  of  the  Appellate  Courts,  but  it  comes  from  a  failure  to  fully  show  the 
rights  of  the  minors  in  the  improvements,  which  failure  was  followed  by 
a  representation  that  the  case  had  been  fully  developed.  If  appellees 
had  acquiesced  in  the  former  decision  of  this  court,  they  could  on  another 
trial  have  fully  developed  their  case,  but  that  was  not  done,  and  a  writ 
of  error  was  applied  for,  and  the*  judgment  of  this  court  aflSrmed,  and 
thereby  every  avenue  for  reopening  the  case  on  the  facts  was  closed  to 
the  minors,  whose  interests,  according  to  the  motion  for  rehearing,  have 
not  been  properly  protected. 

The  motions  for  rehearing  are  overruled  except  as  to  the  taxes  as  here- 
inbefore indicated. 

Motion  overruled. 

Writ  of  error  dismissed. 


W.  E.  ScHAPFEB  V.  Abraham  Heidenheimer. 

Decided  June  6,   1906. 
1. — Deed — Defoription  of  Land — ^Repngnanoy. 

Every  part  of  a  deed  must  be  given  effect  if  possible,  and  the  largest  estate 
arising  from  its  terms  will  be  given  to  the  grantee.  But  the  intent  of  the 
parties,  as  in  all  contracts,  when  it  can  be  arrived  at  from  the  deed,  should 
prevail,  unless  contrary  to  law. 

2. — Same — ^Particular  DeBcription — General  DeBoriptlon. 

Where  a  deed,  after  describing  the  land  conveyed  by  metes  and  bounds, 
contained  a  reference  to  another  deed  for  a  further  description,  and  a  repug- 
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nance  is  found  to  exist  between  the  field  notes  given  and  the  description  in 
the  deed  referred  to,  the  field  notes  will  control. 

Appeal  from  the  District  Court  of  Liberty  Connty.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Baldwin  &  Christian,  for  appellant. — ^The  trial  court  erred  in  render- 
ing judgment  for  the  plaintiff  Abraham  Heidenheimer  for  the  land,  or 
any  part  of  the  land,  involved  in  this  suit,  for  the  reason  that,  under 
the  agreed  facts  in  the  case,  the  plaintiff  was  not  entitled  to  recover. 
Cartwright  v.  Trueblood,  90  Texas,  535 ;  Hancock  v.  Butler,  21  Texas, 
816;  Peck  v.  Hensley,  20  Texas,  677;  Burleson  v.  Burleson,  28  Texas, 
415;  Perry  v.  Rice,  10  Texas,  373;  Faulk  v.  Daschiel,  62  Texas,  646; 
Brown  v.  Chambers,  63  Texas,  135;  Jordan  v.  Young,  56  S.  W.  Bep., 
762;  Lauchheimer  v.  Saunders,  27  Texas  Civ.  App.,  485;  Sanger  v. 
Roberts,  92  Texas,  316 ;  Arambula  v.  Sullivan,  80  Texas,  621 ;  Smith  v. 
Chatham,  14  Texas,  328;  Devlin  on  Deeds,  sees.  848,  1039,  1040,  1041 ; 
Martindale  on  Conveyancing,  sec.  108;  Enc.  of  Law  &  Pro.,  vol.  13,  p. 
632;  Lauchheimer  v.  Saunders,  27  Texas  Civ.  App.,  485;  Dodge  v. 
Nichols,  5  Allen  (Mass.),  548;  Poss  v.  Crisp,  20  Pick.  (Mass.),  121; 
Boone  v.  Clark,  129  111.,  499  to  502;  Am.  and  Eng.  Ency.  of  Law 
(2d  ed.),  vol.  17,  p.  10. 

Where  a  deed -refers  to  another  deed  or  a  map  or  a  survey,  and  makes 
the  same  a  part  thereof,  it  has  the  effect  to  incorporate  such  deed,  map 
or  survey  so  referred  to  into  the  description  the  same  as  if  copied  into 
the  deed  itself,  and  all  that  is  therein  described  will  pass  by  such  a  con- 
veyance; and  inasmuch  as  the  deed  under  consideration  referred  to  the 
deed  from  the  administrator  of  John  S.  Sydnor  to  Sampson  Heiden- 
heimer, recorded  in  book  D,  pages  326  to  328  of  the  deed  records  of 
Liberty  County,  and  made  it  a  part  thereof  for  the  description  of  the 
land  intended  to  be  conveyed,  and  inasmuch  as  the  deed  referred  to 
described  accurately  the  entire  south  three-fourths  of  said  league,  it 
passed  to  the  grantee,  Victor  B.  Wilson,  the  entire  south  three-fourths 
regardless  of  the  description  by  metes  and  bounds  contained  in  said 
d«d.  Brown  v.  Chambers,  63  Texas,  135;  Jordan  v.  Young,  56  S.  W. 
Rep.,  762;  Devlin  on  Deeds,  sec.  1040;  Martindale  on  Conveyancing, 
sec.  108;  Enc.  of  Law  &  Pro.,  vol.  13,  p.  632,  and  other  authorities  cited 
under  our  first  proposition. 

Jag.  B.  &  Chas.  J.  Stubis  and  J.  P.  Dabney,  for  appellee. — A  deed 
should  be  construed  so  as  to  give  effect  to  the  intention  of  the  grantor. 
Farley  v.  Deslonde,  58  Texas,  591  (same  case,  69  Texas,  460) ;  Cravens 
T.  White,  73  Texas,  579 ;  Tendick  v.  Evetts,  38  Texas,  281 ;  Hancock  v. 
Butler,  21  Texas,  806;  Pugh  v.  Mays,  60  Texas,  193;  Cleveland  v.  Sims, 
69  Texas,  155 ;  Haldeman  v.  Chambers,  19  Texas,  45. 

A  deed  capable  of  two  constructions,  one  of  which  is  consistent  with 
an  intention  on  the  part  of  the  grantor  to  do  that  which  is  lawful,  and 
the  other  showing  an  intention  to  do  that  which  is  unlawful,  will  be  con- 
strued so  as  to  support  the  former  intention.  Hancock  v.  Butler,  21 
Texas,  804;  Macmanus  v.  Orkney,  91  Texas,  31  ;  Laval  v.  Staffel,  64 
Texas,  373;  Pugh  v.  Mays,  60  Texas,  193;  Smith  v.  Brown,  66  Texas, 
545. 


368  Texas  Civil  Appeals  Reports,  Vol.  43.  [Ji 


The  rule  that  the  courts  will  confer  on  the  grantee  the  greatest  estate 
that  the  terms  of  the  deed  will  permit,  is  subordinate  to  the  rule  that 
every  part  of  the  instrument  should  be  harmonized  and  given  eflEect  to, 
if  it  can  be  done.  Cartwright  v.  Trueblood,  90  Texas,  538;  Risien  v. 
Brown,  73  Texas,  141;  Calder  v.  Davidson,  59  S.  W.  Rep.,  302;  Hancock 
V.  Butler,  21  Texas,  816;  Smith  v.  Westall,  76  Texas,  511. 

A  particular  description  in  a  deed  will  control  a  general  description. 
Cullers  V.  Piatt,  81  Texas,  263;  Boggess  v.  Allen,  56  S.  W.  Rep.,  195; 
Sanger  Bros.  v.  Roberts,  92  Texas,  316;  Cartwright  v.  Trueblood,  90 
Texas,  538;  Koenigheim  v.  Miles,  67  Texas,  123. 

FLY,  Associate  Justice. — ^This  suit  was  instituted  by  appellee 
against  appellant,  and  several  others,  to  recover  417  acres  of  land  in 
Liberty  County,  off  the  south  three-fourths  of  the  William  Whitlock 
league  of  land.  The  suit  was  dismissed  as  to  all  the  defendants  except 
appellant,  who  pleaded  not  guilty.  A  trial,  without  a  jury,  resulted  in 
a  judgment  in  favor  of  appellee.. 

Both  parties  claim  through  Samson  Heidenheimer.  Appellant  claims 
through  a  deed  made  by  Samson  Heidenheimer  to  Victor  B.  Wilson  in 
which  the  land  is  described  as  follows :  "All  that  certain  tract  or  parcel 
of  land  found  to  contain  2,906  acres  by  a  recent  survey  made  by  J.  Q. 
Minter  lying  and  being  situated  in  the  county  of  Liberty  and  State  of 
Texas,  being  off  of  the  south  %  of  a  league  of  land  originally  granted 
to  William  Whitlock.'*  The  above  is  followed  by  field  notes,  after  which 
it  is  recited  in  the  deed-:  "Being  the  same  land  which  was  conveyed  to 
me  by  Seabrook  W.  Sydnor,  administrator  de  bonis  non  of  the  estate  of 
J.  S.  Sydnor,  deceased,  by  deed  dated  December  12,  A.  D.  1878,  and 
recorded  in  Liberty  County  deed  records  in  book  D,  pages  326  to  328, 
to  which  deed  and  the  record  reference  is  here  made  and  the  same  is 
made  a  part  hereof.  Said  deed  was  recorded  in  Liberty  Countv,  January 
24,  A.  D.  1879.'* 

It  was  agreed  by  the  parties:  'That  the  defendant,  William  E. 
Schaffer,  is  now  the  legal  owner  of  whatever  title  was  conveyed  to 
Victor  B.  Wilson  by  the  instrument  last  above  mentioned;  and  if  said 
deed  does  not  convey  to  said  Victor  B.  Wilson  the  entire  south  %  of 
said  league,  then  the  plaintiff,  Abraham  Heidenheimer,  is  the  legal  owner 
of  whatever  interest,  in  the  south  %  of  said  league,  which  remained  in 
Samson  Heidenheimer,  after  the  conveyance  to  Victor  B.  Wilson  by  Sam- 
son Heidenheimer,  above  mentioned/'  It  was  also  admitted  that  the  field 
notes  in  the  aforementioned  deed  did  not  include  a  certain  portion  off  of 
the  west  end  of  the  south  %  of  William  Whitlock  survey. 

The  sole  question  presented  is,  which  should  prevail,  the  description 
by  field  notes,  or  the  general  description  following  -them  which  describes 
the  land  as  that  conveyed  to  the  grantor  by  the  administrator?  If  the 
description  by  field  notes  should  prevail,  the  judgment  is  correct,  but  if 
the  general  description  with  reference  to  the  deed  of  the  administrator 
should  prevail,  the  judgment  should  have  been  rendered  in  favor  of  ap- 
pellant. 

Before  entering  into  a  discussion  of  the  points  at  issue  we  will  refer 
to  the  description  of  the  land  given  in  the  deed  of  the  administrator  to 
Samson  Heidenheimer,  which  may  be  of  some  moment  in  the  solution 
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of  the  question.  It  is  as  follows:  "All  that  certain  tract  or  parcel  of 
land  lying  and  heing  in  Liberty  County,  State  of  Texas,  containing 
2,906  acres,  consisting  of  the  lower  three-fourths  of  a  league  of  land 
originally  granted  by  Sie  Mexican  government  to  William  Whitlock,  now 
deceased,  by  concession  of  date  the  11th  day  of  May,  1831,  and  which 
said  land  waa  conveyed  to  John  S.  Sydnor  by  Mary  Whitlock  et  al.,  by 
deed  bearing  date  the  15th  day  of  April,  A.  D.  1852,  and  also  including 
the  interest  of  said  John  S.  Sydnor,  deceased,  conveyed  to  him  by  Robert 
Whitlock  by  deed  of  date  the  3d  day  of  September,  A.  D.  1853,  to  which 
two  deeds  above  mentioned  reference  is  here  made  for  a  more  particular 
description  of  said  property.'' 

It  is  the  rule  that  every  part  of  a  deed  must  be  given  eflEect  if 
possible,  and  the  largest  estate  arising  from  its  terms  will  be  given  to  the 
grantee.  If  there  be  ambiguity  so  as  to  render  it  susceptible  to  two 
constructions,  that  construction  will  be  given  it  that  is  most  favorable 
to  the  grantee.  (Cartwright  v.  Trueblo^,  90  Texas,  538.)  It  is  also 
the  rule  that  the  intent  of  the  parties,  as  in  the  case  of  all  contracts, 
when  it  can  be  arrived  at  from  tiie  deed,  should  prevail,  unless  contrary 
to  law.  (Dev.,  Deeds,  sec.  836.)  The  entire  deed  must  be  read  and 
such  construction  as  will,  if  possible,  give  effect  to  every  portion  of  the 
deed.  These  rules  will  be  kept  in  view  in  construing  the  deed  which 
forms  the  basis  of  dispute  in  this  case. 

It  appears  from  the  deed  of  Sydnor  to  Samson  Heidenheimer  that 
although  the  amount  of  land  was  described  as  2906  acres,  it  was  the 
intention  of  the  grantor  to  convey  %  of  the  Whitlock  league,  but  when 
the  grantee  in  that  deed  conveyed  the  land,  it  was  surveyed  presumably 
for  his  benefit  and  it  is  fully  described  by  the  field  notes  of  that  survey. 
We  say  that  it  was  described  by  the  field  notes  of  that  survey,  although 
it  is  not  specifically  so  stated  in  the  deed.  But  the  clear  inference  is 
that  those  are  the  field  notes  used  in  the  deed  to  Victor  B.  Wilson. 
Those  field  notes  describe  2,906  acres  of  land  and  the  description  is  clear 
and  explicit.  That  description  is  followed  by  the  words  ^T)eing  the  same 
land  conveyed  to  me  by  Seabrook  W.  Sydnor,*'  etc.,  and  we  do  not  think 
they  create  an  ambiguity  in  the  deed.  It  is  not  stated  that  it  is  all  of 
the  land  conveyed  by  Sydnor  but  the  ''same  land.''  It  was  the  same 
land  but  not  all  of  it.  This  construction  is  borne  out  by  the  description 
given  before  the  field  notes  are  set  out  where  the  land  is  described,  not 
fts  the  south  %  of  a  league  of  land,  but  as  *%emg  off  of  the  south  % 
of  a  league  of  land  originally  granted  to  William  Whitlock."  If  the 
whole  had  been  intended  the  land  would  not  have  been  described  as  'Tjeing 
olF'  the  %  of  a  league.  We  think  it  clear  that  the  reference  to  the  deed 
made  by  Sydnor  to  Samson  Heidenheimer  was  given  merely  to  point 
out  the  title  and  not  to  supplement  or  control  the  description  given  by 
the  field  notes.    There  is  ample  authority  to  sustain  this  proposition. 

In  the  case  of  Brown  v.  Heard  (Me.),  27  At.  Rep.,  182,  it  is  said: 
*lt  was  contended  that  the  clause  in  plaintiff's  deed,  at  the  end  of  the 
particular  description  of  the  premises  by  metes  and  bounds,  'meaning 
and  intending  to  convey  to  the  said  Heard  the  same  premises  conveyed 
to  me,'  etc.,  diould  enlarge  the  specific  description  in  it  given  by  metes 
and  bounds.  Assuming  that  the  language  referred  to  a  larger  estate 
VoL  XUn.  Civil— 24, 
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than  is  included  by  the  metes  and  bounds  given,  which  is  by  no  means 
certain,  the  contention  can  not  prevail.  It  is  merely  a  help  to  trace  the 
title,  but  can  not  enlarge  the  grant.** 

So  in  the  case  of  Smith  v.  Sweat  (Me.),  38  At.  Sep.,  554,  the  words, 
"meaning  and  intending  to  convey  the  same  premises  conveyed  to  me,*' 
etc.,  were  used  after  a  description  by  metes  and  bounds,  and  the  court 
said :  "There  is  no  ambiguity  in.  these  descriptions.  Fixed  and  definite 
boundaries  are  given,  and  these  boundaries  must  prevail,  unless  we  are 
to  attach  more  importance  to  a  mere  reference  to  source  of  title,  or  an 
intention  clause,  than  to  specific  descriptions;  and  this  we  have  seen 
can  not  be  done.  Words  of  reference  or  of  explanation  or  intention  never 
destroy  a  specific  grant.'*  This  principle  is  spoken  of  by  the  Maine 
court  as  being  too  well  settled  to  require  the  citation  of  authorities. 

In  Lovejoy  v.  Lovett,  124  Mass.,  270,  after  a  description  by  metes  and 
bounds  was  used  the  words,  '*being  the  same  premises  conveyed  to  me 
by  Ezra  Holden,  by  deed  dated  May  7,  1829,**  were  inserted,  and  it  was 
held  that  those  words  should  not  overcome  the  inference  to  be  drawn 
from  the  other  parts  of  the  deed.  ^Tleference  is  made  to  the  Holden 
deed,  not  for  the  purpose  of  fixing  the  metes  and  bounds,  as  if  describing 
the  lot  conveyed,  but  to  show  the  grantor's  chain  of  title.** 

Citing  the  Massachusetts  case  with  approval,  in  Cullers  v.  Piatt,  81 
Texas,  858,  the  court  said:  *T^ere  a  grantor  conveys  specifically  by 
metes  and  bounds,  so  there  can  be  no  controversy  about  what  land  is 
included  and  really  conveyed,  a  general  description  as  of  all  of  a  certain 
tract  conveyed  to  him  by  another  person,  or  as  in  this  case,  all  of  a 
survey  except  a  tract  belonging  to  another  person,  can  not  control,  for 
there  is  a  specific  and  particular  description  about  which  there  can  be 
no  mistake  and  no  necessitv  for  invoking  the  aid  of  the  general  descrip- 
tion.** 

In  the  case  of  Sanger  v.  Roberts,  92  Texas,  312,  the  Supreme  Court 
discussed  the  question  and  said:  *^"e  concur  in  the  proposition  an- 
nounced by  the  Court  of  Civil  Appeals,  that  when  there  is  a  repugnancy 
between  a  particular  description  of  a  tract  of  land  in  a  deed  and  a  general 
description,  the  former  will,  as  a  general  rule,  control.  In  other  words, 
where  the  premises  are  described  by  metes  and  bounds  and  that  is  fol- 
lowed by  a  reference  to  some  other  writing  for  a  further  description, 
the  latter  can  not  ordinarily  be  looked  to  to  enlarge  the  former.** 

There  can  be  no  doubt  as  to  the  correctness  of  the  judgment  of  the 
lower  court  and  it  is,  therefore,  afiirmed. 

Affirmed, 

Writ  of  error  refused. 


Nat  Greer  v.  International  Stock  Yards  et  al. 

Decided  June  6,  1906. 

1. — ^Eameit  Money — Suit  to  Becoyer. 

In  a  suit  to  recover  money  advanced  by  plaintiff  on  a  written  contract  to 
purchase  land,  and  for  damages  for  the  failure  of  defendants  to  deliver  pos-- 
session  of  the  premises  contracted  for,  the  principles  applicable  to  specific  pex^ 
formance  of  contracts  may  be  looked  to  in  detennining  the  questions  involved* 


1906.]  Grber  v.  International  Stock  Yards.  371 

1— CoAtraot  for  Purchase  of  Land — Speoille  Performanoe— limitatioA  Title. 

In  an  action  for  specific  performance  upon  an  ordinary  contract  for  the 
purchase  of  realty,  where  the  vendor's  title  by  limitation  is  so  clearly  estab- 
lished as  to  make  it  a  matter  of  law  as  distinguished  from  a  question  of  fact, 
the  contract  will  be  enforced;  but  when  the  state  of  the  evidence  is  such  as  to 
make  the  question  of  title  one  of  fact  which  must  be  submitted  to  the  jury,  as 
is  ordinarily  the  case,  specific  performance  of  the  contract  will  not  be  decreed. 

8. — ^Rejection  of  Title  by  Attorney  Specified — ConolnsiYe. 

Where  a  contract  for  the  purchase  of  property  is  made  subject  to  the  ap- 
proval or  acceptance  of  the  title  by  the  purchaser's  attorney,  if  such  attorney 
disapproves  of  the  title  or  refuses  to  accept  the  same,  the  vendor  can  not  en- 
force specific  performance  of  the  contract,  in  the  absence  of  bad  faith  and 
unreasonableness  on  the  part  of  the  attorney. 

4. — ^Failure  to  Deliyer  Possession — ^Damages. 

Where  the  contract  provided  that  in  the  event  the  vendors  failed  to  de- 
liver possession  of  the  premises  in  question  within  a  certain  time  they  should 
pay  a  stipulated  sum  as  liquidated  damages,  and  the  vendee  refused  to  accept 
the  title  tendered,  he  was  not  entitled  to  recover  damages  for  failure  to  deliver 
poaseesion  of  the  premises. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore J.  M.  Goggin. 

T.  A.  Falvey  and  Walters  Davis,  for  appellant. — A  title  by  limitation, 
dependent  upon  oral  evidence,  is  not  a  good  and  sufficient  and  a  market- 
able title,  as  found  by  the  court,  or  such  title  as  was  required  by  the 
contract  between  plaintiff  and  defendants.  Moling  v.  Mahon,  86  S.  W. 
Rep.,  959 ;  HoUifield  v.  Landrum,  71  S.  W.  Eep.,  981 ;  Moore  v.  Williams, 
115  N^.  Y.,  586 ;  Burwell  v.  Jackson,  9  N.  Y.,  535 ;  Delavan  v.  Duncan, 
49  N.  Y.,  485 ;  Vought  v.  Williams,  8  Law  Rep.  Ann.,  592 ;  Brooklyn 
Park  Corns,  v.  Armstrong,  45  N.  Y.,  234;  Moore  v.  Williams,  115  N. 
Y.,  586 ;  Swayne  v.  Lyon,  67  Pa.,  436 ;  Irving  v.  Campbell,  8  Law  Rep. 
Ann.,  621. 

A  vendor  who  contracts  to  furnish  the  vendee  with  **a  good  and  suffi- 
cient title,'*  must  furnish  a  written  marketable  title,  or  the  vendee  is 
entitled  to  a  rescission  of  the  contract.  HoUifield  v.  Landrum,  71  S.  W. 
Sep.,  981 ;  Mpling  v.  Mahon,  86  S.  W.  Rep.,  959 ;  Vought  v.  Williams, 
8  Law  Rep.  Ann.,  592. 

A  vendee  who  has  contracted  for  ''a  good  and  sufficient  title,''  is  not 
bound  to  accept  a  title  by  limitation  dependent  on  oral  proof  to  establish 
the  same.  HoUifield  v.  Landrum,  71  S.  W.  Rep.,  981 ;  Moling  v.  Mahon, 
86  S.  W.  Rep.,  959;  Vought  v.  Williams,  8  Law  Rep.  Ann.,  592. 

The  acceptance  by  Tumey  &  Burges  of  the  title  was  a  condition  prece- 
dent by  the  contract  before  plaintiff  was  compelled  to  receive  the  same. 
Moling  V.  Mahon,  86  S.  W.  Rep.,  958 ;  Boettler  v.  Tendick,  5  Law  Rep. 
Ann.,  270,  and  notes  on  pp.  272,  273;  Church  v.  Shankling,  17  Law 
Rep.  Ann.,  207,  and  notes.  Townshend  v.  Goodfellow,  12  Am.  St.  Rep., 
740;  Hedderly  v.  Johnson,  18  Am.  St.  Rep.,  522;  Shriver  v.  Shriver. 
86  N.  Y.,  575;  Pratt  v.  Eby,  67  Pa.  St.,  396. 

The  finding  by  Tumey  &  Burges  that  defendants'  title  was  good  by 
limitation  was  not  accepting  such  title  as  good  and  sufficient  marketable 
title  as  required  by  the  contract.    Townshend  v.  Goodfellow,  12  Am,  St. 
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Rep.,  740;  Hedderly  v.  Johnson,  18  Am.   St.  Rep.,  522;  Shriver  v. 
Shriver,  86  N.  Y.,  675;  Pratt  v.  Eby,  67  Pa.  St.,  396. 

R.  X.  Surges  and  Edwards  &  Edwards,  for  appellees. — A  title  by  limi- 
tation is  always  dependent  upon  oral  evidence,  and  is  a  good  and  sn£i- 
eient  and  merchantable  title  and  such  title  as  was  required  by  the 
contract  set  out  in  plaintiflPs  petition.  Fant  v.  Wright  et  al.,  61  S.  W. 
Rep.,  514 ;  Hubert  v.  Qrady,  59  Texas,  506 ;  Scannel  v.  American  Soda 
Fountain  Co.,  61  S.  W.  Rep.,  889,  161  Mo.,  606;  HoUifield  v.  Landrum, 
71  S.  W.  Rep.,  979;  Am.  &  Eng.  Cy.  of  Law,  2d  ed.,  vol.  29,  p.  613. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellant, 
Nat  Greer,  against  appellees,  the  International  Stock  Yards  Company, 
John  Caldwell,  Julia  Caldwell  and  Felix  Martinez  to  recover  on  the* 
written  contract,  mentioned  in  our  conclusions  of  fact,  the  sum  of  $1,000, 
advanced  by  appellant  to  appellees  in  pursuance  thereof,  and  the  further 
sum  of  $915  as  damages  stipulated  for  the  failure  of  appellees  to  deliver 
possession  of  the  premises,  made  the  subject  of  such  contract,  within 
sixty  days  after  the  execution  thereof. 

The  appellees,  after  interposing  a  number  of  exceptions  (all  of  which 
were  overruled)  answered  by  a  general  denial,  and  by  pleading  specially 
that  the  title  to  the  property,  which  was  the  subject  of  the  contract  was 
good  and  that  the  attorneys,  to  whom,  by  its  terms,  the  title  was  to  be 
submitted  for  approval  and  acceptance,  would  have  by  the  use  of  reason- 
able diligence,  decided  that  it  was  good;  that  as  soon  as  the  written 
opinion  of  said  attorneys,  disapproving  said  title  and  pointing  out  their 
objections  thereto,  was  presented  to  appellees  they  (appellees)  presented 
to  said  attorneys  a  statement  in  regard  to  said  title  which  showed  the 
same  was  good  by  the  statute  of  limitations  and  that  all  objections  made 
by  them  to  the  title  were  immaterial,  or  had  been  obviated  by  corrections, 
and  that  appellant  was  informed  of  such  facts,  and  defendants,  about  the 
7th  of  October,  1904,  tendered  appellant  a  good  and  sufficient  title  by 
warranty  deed  to  said  real  estate  and  immediate  possession  of  the  prem- 
ises and  demanded  that  he  carry  out  his  contract,  which  plaintiff  declined 
and  refused  to  do,  and  that  by  reason  of  the  premises  he  is  not  entitled  to 
recover  anything  by  this  suit.  They  also  pleaded  that  the  clause  in  the 
contract  upon  which  appellant  predicated  his  action  for  liquidated  dam- 
ages was  intended  as  a  penalty  and  not  a  stipulation  for  such  damages. 
Julia  Caldwell  filed  a  separate  plea  alleging  coverture  at  the  time,  and 
ever  since  said  contract  was  made. 

The  case  was  tried  without  a  jury  and  judgment  entered,  upon  con- 
clusions of  fact  and  law  found,  that  the  plaintiff  recover  nothing  on  his 
claim  for  the  $1,000  sued  for  and  that  he  have  judgment  on  his  demand 
for  liquidated  damages  against  the  International  Stock  Yards  Company 
and  John  Caldwell  for  the  sum  of  $195.54.  From  the  judgment  so  ren- 
dered this  appeal  is  prosecuted. 

Conclusions  of  Fact. — ^The  agreement  upon  which  appellant  based 
his  suit  is  in  writing  and  was  executed  on  the  25th  of  June,  1904,  by 
the  International  Stock  Yards  Company,  John  Caldwell,  Julia  Caldwell 
and  Felix  Martinez,  parties  of  the  first  part,  and  Nat  Greer,  party  of 


1906J]  Qbser  v.  International  Stock  Yards.  373 

the  second  part.  After  reciting  that  the  International  Stock  Yards 
Company,  John  and  Julia  Caldwell  are  owners  of  certain  described  real 
property  situated  in  the  city  of  El  Paso  and  desire  to  sell  the  same  to 
the  party  of  the  second  part,  and  that  he  desires  and  is  willing  to  pur- 
chase the  same  according  to  the  terms  and  conditions  set  out  therein,  it 
contains  the  following  agreements  and  stipulations : 

"It  is  therefore  agreed  and  stipulated  as  follows :  That  the  parties  of 
the  first  part  agree  to  sell  said  property  and  premises  to  said  party  of 
the  second  part  for  the  agreed  sum  of  sixteen  thousand  ($16,000)  dol- 
lars, one  thousand  dollars  of  which  is  to  be  paid  upon  the  signing  and 
delivery  hereof,  and  the  remaining  fifteen  thousand  dollars  to  be  paid 
whenever  the  parties  of  the  first  part  shall  deliver  proper  deed  of  con- 
veyance, warranty  in  form,  to  said  second  party,  and  when  Tumey  & 
Burges,  attorneys  for  party  of  the  second  part,  shall  accept  title  to  said 
premises  heretofore  described  and  shall  approve  deed  therefor,  provided 
said  deed  shall  be  tendered  and  said  title  be  approved  on  or  before  six 
months  from  this  date. 

*T]t  is  agreed  and  understand  that  should  the  parties  of  the  first  part 
fail  to  make  good  and  sufficient  title  to  said  premises,  as  hereinbefore 
stipulated,  within  said  space  of  six  months,  and  give  full  possession  to 
said  party  of  the  second  part  of  said  premises,  then,  and  in  that  event, 
all  the  parties  of  the  first  part  agree  and  bind  themselves  to  return  to 
said  second  party  said  sum  of  one  thousand  dollars  already  paid,  and 
release  him  from  any  and  all  obligations  to  carry  out. any  of  the  other 
terms  and  conditions  of  this  agreement. 

"However,  should  said  party  of  the  second  part  fail  and  refuse  to  com- 
ply with  hia  said  agreement  already  provided  for,  and  fail  to  accept  said 
deed  when  tendered  him,  and  said  title  being  approved  by  his  said  attor- 
neys, and  fails  to  pay  oflP  the  balance  due  under  this  contract,  fifteen 
thousand  dollars,  that  then  and  in  that  event  he  shall  forfeit  to  the  par- 
ties of  the  first  part  all  of  said  sum  of  one  thousand  dollars  already  paid. 

*^t  is  agreed  and  understood  that  the  parties  of  the  first  part  are  to 
have  sixty  days  in  which  to  deliver  possession  of  said  premises  to  said 
second  party  without  penalty,  but  should  they,  the  parties  of  the  second 
part,  not  deliver  possession  of  said  premises  to  party  of  second  part  with- 
in sixty  days,  that  then  and  in  that  event,  for  every  day  after  sixty  days, 
such  party  of  the  second  part  is  deprived  of  the  premises  and  possession 
thereof,  and  of  said  property,  the  parties  of  the  first  part  agree  and  bind 
themselves  to  pay  monthly  the  sum  of  seven  and  fifty  one-hundredths 
dollars  for  each  day  during  which  they  shall  fail  to  deliver  possession  of 
said  premises  and  property  to  said  party  of  the  second  part,  which  pay- 
ment and  liability  is  to  continue  for  the  space  of  four  months  after  the 
expiration  of  said  sixty  days,  provided  for  herein/'  (The  next  succeed- 
ing paragraph  in  the  agreement  does  not  seem  to  be  material  to  any 
issue  in  the  case  and  will  be  omitted.) 

**The  respective  parties  hereto  agree  and  bind  themselves  to  carry  out 
and  perform  all  the  provisions  hereof,  made  binding  on  them  respectively, 
said  Felix  Martinez,  however,  does  not  own  or  hold  title  to  any  of  said 
property,  but  is  to  receive  and  hold  said  sum  of  one  thousand  dollars 
for  the  "use  and  profit  of  all  the  parties  of  the  first  part,  and  is  to,  as  far 
as  he  is  able,  carry  out  the  provisions  of  this  contract  made  binding  upon 
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all  the  parties  of  the  first  part  and,  with  the  others  of  said  parties  of 
the  first  part,  is  responsible  for  the  return  of  said  one  thousand  dollars, 
should  said  party  of  the  second  part  be  released  from  the  provisions  of 
the  same  and  should  title  to  said  property  fail." 

The  trial  judge,  after  finding  that  the  foregoing  contract  was  executed 
by  the  parties,  in  his  conclusions  of  fact,  found  "that  thereafter,  ap- 
pellees furnished  appellant's  attorneys,  Messrs.  Tumey  and  Burgee,  an 
abstract  of  their  title  to  the  property  described  in  the  agreement;  that 
after  examining  the  abstract,  said  attorneys  were  of  the  opinion  it  did 
not  show  a  good  and  suflBcient  title  and  disapproved  the  same  giving 
a  written  opinion  addressed  to  appellant,  indicating  defects  in  the  title 
to  the  property  as  it  was  shown  by  the  abstract,  which  opinion  concluded 
as  follows:  Tor  the  reasons  above  pointed  out  we  have  been  unable 
to  approve  the  title  of  the  International  Stock  Yards  Company  to  said 
property,  as  shown  in  the  abstract.  Respectfully  submitted,  Tumey  and 
Burges;'  that  Mr.  Tumey,  of  the  firm  of  Turney  &  Burges,  informed 
plaintiff  at  the  time  that,  although  the  record  title  as  rfiown  by  the 
abstract  was  defective,  the  proposed  grantors  had  a  good  title  to  the  prop- 
»  erty  by  limitation,  but  advised  Greer  not  to  accept  a  title  by  limitation, 
and,  when,  on  October  3,  1904,  a  deed  to  the  property  was  tendered 
Greer,  he  rejected  the  same,  and  the  title,  as  it  stood  under  the  advice 
of  his  attorneys;  that  on  the  4th  of  October,  1904,  Messrs.  Edwards  & 
Edwards,  acting  in  behalf  of  the  defendants,  addressed  a  letter  to  Messrs. 
Tumey  &  Burges,  as  attomeys  for  Greer,  calling  their  attention  to  cer- 
tain sources  of  information  as  to  the  record  title,  and  also  to  the  fact 
that  the  title  in  defendants  had  been  made  perfect  by  limitation,  and  also 
offering  to  relieve  the  title  of  two  certain  unreleased  liens  referred  to  in 
the  letter  of  Tumey  &  Burges  to  Greer. 

"That  notwithstanding  the  offer  to  release  the  liens  and  the  fact  that 
there  was  a  perfect  title  by  limitation  in  the  proposed  grantors,  Tumey 
&  Burges  advised  the  rejection  of  said  title,  and  the  same  was  rejected 
by  Greer  on  the  3d  day  of  October  as  well  as  the  conveyance  tendered, 
upon  the  ground  there  was  no  good  and  suflBcient  record  title  shown  in 
the  proposed  grantors  and  that  a  good  title  by  limitation  was  not  suffi- 
cient and  did  not  meet  the  requirements  of  said  contract  or  agreement 
above  set  out  and  executed  by  the  parties  on  the  7th  day  of  July,  1904, 
and  that  the  said  Tumey  advised  and  informed  the  said  Greer,  however, 
at  the  same  time  that,  in  his  opinion,  said  title  of  the  defendants.  The 
Intemational  Stock  Yards  Company  and  the  Caldwells,  was  a  good  and 
provable  title  by  limitation,  but  that  he  would  not  advise  him  to  accept 
a  title  by  limitation,  and  that  he  would  not  approve  any  title  by  limita- 
tion. 

"That  the  record  title  of  the  defendants  to  the  said  property  was  de- 
fective and  did  not  constitute  by  itself  a  good  and  suflBcient  title  to  said 
property,  but  that  aided  by  limitation  the  said  title  was  good  and  suffi- 
cient and  a  marketable  title,  and  it  was  admitted  by  the  parties  in  open 
court  of  record  that  the  title  held  by  the  proposed  grantors  of  the  real 
estate  described  in  the  contract  was  a  good  title  by  limitation  at  the  time 
the  opinion  of  Tumey  &  Burges  set  out  in  plaintiflPs  petition  was  given, 
and  l^at  William  H.  Burges,  a  member  of  the  firm  of  Tumey  &  Bulges, 
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would  testify  if  present  that  in  his  opinion  the  title  was  good  by  limi- 
tation at  the  time  said  opinion  was  given. 

'The  court  further  finds  that  on  the  7th  day  of  September,  1904,  the 
time  at  which  possession  was  to  be  yielded  to  the  said  Greer,  or  the 
grantors  pay  liquidated  damages  for  failure  to  do  so,  the  said  Greer  was 
willing  to  take  possession  thereof,  but  that  he  was  unable  to  secure  pos- 
session, and  possession  was  not  tendered  him  until  October  3,  1904*,  at 
which  time  he  refused  title  and  possession,  although  up  to  that  time  he 
had  been  ready  to  take  possession  under  the  contract. 

*T*he  court  further  finds  that  on  July  17,  1904,  plaintiff  paid  defend- 
ants $1,000,  under  the  terms  of  this  contract,  and  about  January  25, 
1905,  he  demanded  the  return  of  said  sum  and  same  is  still  held  by  said 
defendants." 

As  evidence  is  found  in  the  record  tending  to  support  these  conclu- 
sions,  so  far  as  they  are  of  fact,  and  only  the  finding  that  *^he  title  of 
the  International  Stock  Yards  Company  and  the  Caldwells  by  limitations 
is  good'*  (which  is  rather  a  conclusion  of  law  than  of  fact,  and  will  be 
considered  and  disposed  of  as  such  in  our  conclusions  of  law)  i^  gainsaid 
by  appellant  they  will  be  adopted  as  the  conclusions  of  this  court. 

Conclusions  of  Law, — ^ITpon  the  foregoing  conclusions  of  fact  the  trial 
court  found  conclusions  of  law,  and,  upon  such  findings  entered  the  judg- 
ment appealed  from. 

The  second  assignment  of  error  is  that  "the  court  erred  in  holding 
'that  a  title  perfected  by  limitation  is  a  good  and  sufficient  title,  and  falls 
within  the  terms  and  language  used  in  said  contract  as  much  so  as  a 
good  and  sufficient  record  title;'  that  is,  the  words  ^good  and  sufBcient 
title'  included  a  good  and  sufiBcient  title  by  limitation  as  well  as  good  and 
sufiBcient  record  title,  or  record  title  made  good  and  sufiBcient  by  limita- 
tion ;  for  the  reason  that  such  title  by  limitation  was  not  the  title  con- 
tracted for  by  the  plaintiff." 

We  take  it  that  the  principles  applicable  to  specific  performance  of 
contracts  may  be  looked  to  in  determining  the  question  presented.  If, 
in  view  of  such  principles,  in  a  suit  brought  by  appellees  against  appel- 
lant to  compel  him  to  perform  his  contract  to  purchase  the  land,  he 
would  be  held,  were  it  not  that  the  damages  for  such  failure  stipulated 
by  the  contract,  to  its  performanbe,  then,  he  should  not  recover  in  this 
action,  for  the  reason  the  money  sued  for  is  the  damages  stipulated  ,for 
his  failure  to  do  what  otherwise,  he  should  do  under  the  contract.  On 
the  other  hand,  if  in  such  a  case,  it  should  be  held  the  appellees  would 
not  be  entitled  to  a  decree  of  specific  performance  against  him,  then,  he 
should  recover  the  money  sued  for,  for,  in  that  event  it  would  be  apparent 
that  the  damages  it  was  intended  to  cover  had  not  accrued. 

In  an  action  for  specific  performance,  "if  there  arises,  either  on  the 
face  of  the  pleadings,  or  from  the  examination  made  during  the  progress 
of  the  suit,  a  reasonable  doubt  concerning  the  title  to  be  made  and  given 
by  the  vendor,  the  court,  without  deciding  the  question  between  the  par- 
ties then  before  it — which  decision  might  not  be  binding  upon  other 
persons,  and,  therefore,  might  not  prevent  the  same  question  from  being 
subsequently  raised  by  other  claimants  of  the  land — regards  the  existence 
of  this  doubt  as  a  sufBcient  reason  for  not  compelling  the  purchaser  to 
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carry  out  the  agreement  and  accept  a  conveyance."  (Pomeroy  on  Con- 
tracts (Specific  Performance),  sec.  198.)  This  is  the  rule  stated  by  the 
eminent  author,  after  an  exhaustive  examination  of  the  authorities, 
both  English  and  American,  which  are  cited  in  a  note  following  its 
enunciation.  While  a  very  few  of  the  cases  cited  are  accessible  to  this 
court,  an  examination  of  those  that  are,  and  others  upon  the  same  ques- 
tion, are  enough  for  the  deduction  of  the  rule  stated. 

Upon  the  same  subject  it  is  said  by  Waterman  on  Specific  Performance, 
sec.  412,  that  "although  no  general  "rule  can  be  laid  down  as  to  the  kind 
of  doubt  which  will  induce  the  court  to  withhold  a  decree  of  specific 
performance,  yet  it  will  do  so,  if  a  third  person  has  an  interest  in, 
or  a  claim  against  the  property,  however  improbable  it  be  that  the  right 
will  be  exercised;  for  the  decree  of  the  court  is  in  personam,  and  not 
in  rem,  and  binds  only  those  parties  to  the  suit,  and  persons  claiming 
under  them.  'Every  purchaser  of  land  has  a  right  to  demand  a  title 
which  shall  protect  him  from  anxiety,  lest  annoying,  if  not  successful, 
suits,  be  brought  against  him,  and  probably  take  from  him,  or  his  repre- 
sentatives, land  upon  which  money  was  invested.  He  should  have  a  title 
which  should  enable  him,  not  only  to  hold  his  land,  but  to  hold  his 
peace;  and  if  he  wishes  to  sell  it,  to  be  reasonably  sure  that  no  flaw 
or  doubt  will  come  up  to  disturb  its  market  value.*  When  doubts  are 
raised  by  extrinsic  circumstances,  which  neither  the  purchaser  nor  court 
can  satisfactorily  investigate,  for  want  of  means  to  do  so,  the  court  will 
refuse  its  aid.  But  a  threat,  or  even  the  possibility  of  a  contest,  will 
not  suffice  to  cast  a  reasonable  doubt  on  the  title.  The  doubt  must  be 
'considerable  and  rational,  such  as  would  and  ought  to  induce  a  prudent 
man  to  pause  and  hesitate ;  not  based  on  captious,  frivolous,  and  astute 
niceties,  but  such  as  produce  real  bona  fide  hesitation  in  the  mind  of  the 
chancellor.*  .  .  .  Specific  performance  will  not  be  decreed,  unless 
the  vendor  can  give  a  marketable  title,  even  though  a  court  might  con- 
sider the  title  good.  But  there  must  be  some  debatable  ground  on  which 
the  doubt  can  be  justified.  A  title  may  be  doubtful  because  it  depends  on 
a  doubtful  question  of  law  not  settled  by  any  binding  authority,  or  of 
which  different  courts  may  take  an  opposite  view,  or  where  those  who  may 
hereafter  claim  an  interest  in  the  property,  will  not  be  concluded  by  the 
decree.  A  doubtful  title  can  not  be  made  marketable  by  an  opinion  of 
the  court  on  a  case  stated  between  the  vendor  and  vendee.  A  title  de- 
pending upon  the  bar  of  the  statute  of  limitations,  may  be  a  marketable 
title  which  a  purchaser  will  be  compelled  to  accept,  if  it  clearly  appears 
that  the  entry  of  the  real  owner  is  barred.  Where  a  contract  for  the 
purchase  of  property  is  'subject  to-  the  approval  of  the  title  by  the  pur- 
chaser's solicitor,'  if  the  latter  disapproves  the  title,  the  vendor,  in  the 
absence  of  bad  faith  or  unreasonableness  on  the  part  of  the  purchaser 
or  his  solicitor,  can  not  enforce  specific  performance  of  the  contract.*' 

Again,  it  is  said  by  Fry  on  Specific  Performance,  sees.  579,  580,  that 
"though  the  court  may  entertain  an  opinion  in  favor  of  the  title,  yet  if 
it  be  satisfied  that  the  opinion  may  fairly  and  reasonably  be  questioned 
by  other  competent  persons  it  will  refuse  specific  performance.  .  .  . 
The  court  will  never  compel  a  purchaser  to  take  title  where  the  point 
on  which  it  depends  is  too  doubtful  to  be  settled  without  litigation,  or 
where  the  purchase  would  expose  him  to  the  hazard  of  such  proceedings. 
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The  court  will  not,  to  use  the  favorite  expression,  compel  him  to  buy 
a  lawsuit/* 

Upon  this  subject  it  is  said  by  the  Supreme  Court  of  the  United  States, 
in  Wesley  v.  Eelis,  177  U.  S.,  373,  book  44  (L.  E.),  811,  after  stating 
the  equitable  rule,  that  a  defendant  in  proceedings  for  specific  perform- 
ance shall  not  be  compelled  to  accept  a  title  in  the  least  degree  doubtful, 
says:  **It  is  not  necessary  that  he  should  satisfy  the  court  that  the  title 
is  defective  so  that  he. ought  to  prevail  in  law;  it  is  enough  if  it  appear 
to  be  subject  to  adverse  claims  which  are  of  such  a  nature  as  may  rea- 
sonably be  expected  to  expose  the  purchaser  to  controversy  to  maintain 
his  title  or  rights  incident  to  it.  He  ought  not  to  be  subject,  against 
his  agreement  or  consent,  to  the  necessity  of  litigation  to  remove  even 
that  which  is  even  a  cloud  upon  his  title.  .  .  .  Courts  of  equity  do 
not  force  the  purchasers  to  take  any  thing  but  a  good  title,  and  do  not 
compel  them  to  buy  lawsuits.*'  (See  also  Hedderley  v.  Johnson,  18  Am. 
St.  Bep.,  621.) 

In  Pahy  v.  Cavanagh,  44  Atl.  Eep.,  156,  it  is  held,  after  an  exhaustive 
examination  and  consideration  of  the  authorities,  that  "if  the  title  de- 
pends upon  a  question  of  fact,  which  is  not  a  matter  of  record,  and  can 
not  be  so  made,  then  the  rule  is  .  .  .  that  the  court  will  not  com- 
pel an  unwilling  purchaser  to  take  the  title.  *In  cases  where  the  doubt 
in  relation  to  title  is  one  of  fact,  which  the  court  is  called  on  to  consider, 
the  general  rule  has  been  declared  to  be  that  the  court  will  never  compel 
a  purchaser  to  take  a  title  where  the  point  on  which  it  depends  is  too 
doubtful  to  be  settled  without  litigation,  or  where  the  purchase  would 
expose  him  to  the  hazard  of  such  proceedings.*  '*  (See  also  Townshend 
V.  Goodfellow,  12  Am.  St.  Bep.,  736.) 

But  from  the  principles  stated  it  does  not  necessarily  follow  that  a 
title  resting  upon  the  statute  of  limitations  is  insuflBcient  to  support  an 
action  for  specific  performance.  Indeed  it  has  been  held,  both  in  England 
and  America,  that  a  title  by  adverse  possession  may  be  so  clearly  proved, 
and  be  so  free  from,  doubt,  as  to  be  a  proper  foundation  for  a  decree  of 
specific  performance  against  the  purchaser.  See  Conley  v.  Finn 
(Mass.),  50  N.  E.  Rep.,  461,  and  authorities  cited. 

We  apprehend  the  rule  to  be,  that,  in  an  action  for  specific  performance 
upon  an  ordinary  contract  for  the  purchase  of  realty,  where  the  vendor's 
title  by  limitation  is  so  clearly  established  as  to  make  it  a  matter  of  law 
as  distinguished  from  a  question  of  fact,  the  contract  will  be  enforced, 
but  when  the  state  of  the  evidence  is  such  as  to  make  the  question  of 
title  one  of  fact  which  must  be  submitted  to  the  jury,  as  is  ordinarily 
the  case,  specific  performance  of  the  contract  will  not  be  decreed.  There- 
fore, while  the  principle,  **that  a  title  perfected  by  limitation  is  a  good 
and  sufficient  title,'*  stated  in  this  assignment,  may  be  abstractly  correct, 
vet  if  it  does  not  appear  as  a  matter  of  law  that  appellees  had  such  a 
title;  but  if  the  state  of  the  evidence  is  such  as  to  make  the  question  of 
title  depend  upon  facts  to  be  determined  by  a  jury,  or  the  court  sitting 
as  a  jury,  it  would  not  follow  that  a  good  and  sufficient  title,  such  as 
was  contemplated  by  the  parties  under  the  contract,  had  been  tendered 
the  plaintiflf. 

The  court  found  that  appellees  had  no  title  to  the  property  except  such 
as  depended  upon  the  statute  of  limitations.    The  only  evidence  intro- 
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duced  to  show  title  by  limitations  was  the  aflSidayits  of  Allen  Blacker  and 
William  Treyer.  Such  affidavits  would  be  no  evidence  whatever  in  a 
suit  brought  by  Milton  A.  Jones  (in  whom  the  abstract  furnished  appel- 
lant by  appellees  shows  an  outstanding  title  to  the  premises)  or  those 
claiming  under  him^  against  appellees^  or  appellant^  if  he  had  taken  the 
property,  that  Jones'  title  had  been  extinguished  by  limitations  and  a 
good  and  sufficient  title  had  been  acquired  by  limitations  against  him 
which  was  in  the  appellees  when  they  tendered  appellant  a  deed  thereto. 
In  other  words,  when  appellant  pointed  out  a  defect,  fatal  to  appellees* 
title,  apparent  from  the  abstract  of  title  they  furnished  him,  it  rested 
upon  them  to  show  that  they  had  title  as  a  matter  of  law  by  virtue  of 
the  statute  of  limitations,  and  to  prove  this  they  only  furnished  affi- 
davits to  appellant  and  afterwards,  upon  the  trial  of  this  case,  to  the 
court,  which  would  be  no  evidence  at  all  in  a  suit  brought  against  them 
by  Jones,  or  those  claiming  under  him,  for  the  land.  It  can  not,  there- 
fore, be  said  that  title  by  adverse  possession  was  so  clearly  proved  and 
so  free  from  doubt  as  to  form  a  proper  foundation  for  a  decree  of  specific 
performance. 

But  let  it  be  admitted  pro  hoc  vice  that  such  title  was  so  established, 
it  by  no  means  follows  that  appellees  would,  under  the  contract,  have 
been  entitled  to  compel  appellant  to  take  the  land,  had  it  not  contained 
a  stipulation  of  the  damages  for  his  failure  to  do  so.  Under  the  express 
provisions  of  the  contract,  the  balance  of  the  purchase  money  was  not  to 
be  paid  until  defendants  delivered  to  plaintiff  "proper  deed  of  convey- 
ance, warranty  in  form,  and  when  Turney  &  Burges,  attorneys  for  party 
of  second  part  (plaintiff)  shall  accept  title  to  said  premises  heretofore 
described  and  shall  approve  deed  therefor,  provided  said  deed  shall  be 
tendered  and  said  title  approved  on  or  before  six  months  from  this  date," 
and  contains  this  further  stipulation :  "it  is  agreed  and  understood  that 
should  the  parties  of  the  first  part  fail  to  make  good  and  sufficient  title 
to  said  premises,  as  hereinbefore  stipulated,  within  said  space  of  six 
months,  and  give  full  possession  to  said  party  of  the  second  part  of 
said  premises,  then  and  in  that  event,  all  parties  of  the  first  part  agree 
and  bind  themselves  to  return  said  second  party  said  sum  of  $1,000  al- 
ready paid,  and  release  him  from  any  and  all  obligations  to  carry  out  the 
other  terms  and  conditions  of  this  agreement.** 

The  undisputed  evidence  shows  that  Messrs.  Turney  &  Burges  refused 
to  accept  title  to  the  premises.  It  is  neither  pleaded  nor  contended  that 
such  refusal  was  either  arbitrary,  capricious,  captious  or  fraudulent.  On 
the  contrary  the  evidence  shows  that  they  were  governed  by  the  best 
interest  of  their  client,  their  understanding  of  the  law  and  the  exercise 
of  the  soundest  discretion,  entrusted  to  them  by  all  the  parties  to  the 
agreement.  Hear  what  Mr.  Turney,  who  acted  for  his  firm  in  the  matter, 
says  about  it.  Referring  to  the  letter  of  this  firm  written  on  October 
1,  1904,  to  plaintiff,  he  testified:  "The  firm  of  Turney  &  Burges 
disapproved  the  title  as  being  a  bad  title.**  On  cross-examination,  in 
answer  to  questions  asked  by  appellee*s  counsel,  he  testified:  'TTou 
were  never  able  to  satisfy,  or  did  not  really  satisfy  us  about  these  para- 
graphs two  and  three  in  our  conversation,  as  I  remember  it.  I  told  you 
I  would  waive  everything  except  the  Jones  deed  and  the  other  deed,  if 
they  were  not  in  the  title  we  would  approve  the  title.    .    .    .    You  and 
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I  discussed  the  gap  in  the  title  on  many  occasions,  and  I  say  to  you  now, 
I  would  have  been  glad  to  approve  the  title  because  of  the  situation  we 
were  in.  I  will  say  to  you,  I  believe  the  title  by  limitation  is  established, 
but  my  instructions  from  him  and  my  understanding  was  they  wanted 
a  merchantable  title  such  as  could  be  conveyed  without  extraneous  ob- 
jections each  time.  I  don't  believe  in  that."  "Q.  You  made  up  your 
mind  that  there  was  no  sufficient  title  except  by  limitation  ?  A.  T  knew 
there  was  no  title  except  by  limitation.  I  know  that  now.  Q.  How  do 
you  know?  A.  I  know  it  from  the  condition  of  the  abstract.  I  knew 
it  from  what  you  and  other  people  told  me.  Q.  You  made  up  your  mind 
at  the  time  you  delivered  your  opinion  you  would  not  approve  the  title 
onless  they  showed  you  a  record  title  ?  A.  Unless  it  was  a  good  record 
title,  unless  I  could  get  a  record  title.  Q.  Unless  you  could  get  a  record 
title  you  did  not  propose  to  approve  it?  A.  Unqualifiedly  that  was  my 
opinion.  Had  to  be  a  legal  title;  would  not  approve  a  limitation  title, 
unless  it  was  litigated  against  all  the  parties  claiming  as  against  all  other 
^parties  claiming,  and  when  you  told  me  there  had  been  a  suit  tried  in 
court  against  other  parties,  that  did  not  affect  me  one  iota.  Q.  And  you 
simply  turned  down  the  title  because  you  would  not  approve  a  limitation 
title?  A.  I  will  not  approve  this  limitation  title,  such  as  you  brought 
and  such  as  they  furnished,  such  as  Mr.  Qreer  furnished  or  such  as 
anybody  furnished.  I  understood  from  you  and  men  that  had  been  used 
to  approving  limitation  titles  here,  did  not  claim  adversely  your  conten- 
tion here — Judge  Caldwell,  I  understood  he  claimed  adversely  to  what 
you  claim.  Q.  And  Judge  Caldwell  later  brought  suit  for  these  lots? 
A.  When  I  became  acquainted  with  that  fact,  it  made  me  more  in  doubt 
than  ever  about  your  limitation  title,  in  which  I  took  no  stock.  Q.  Did 
yon  tell  Greer  this  was  a  good  title  by  limitation?  A.  I  told  Qreer 
that  it  probably  was  a  good  title  by  limitation.  Q.  Did  you  use  the 
word  ^probable*  in  there — ^Didn't  tell  him  it  was  a  good  title  by  limita- 
tion? A.  I  don't  think  I  did.  I  told  him  that  it  could  be  shown  to 
be  good  by  limitation,  it  still  would  be  uncertain,  because  there  might  be 
just  as  much  proof  on  the  other  side  in  regard  to  the  occupancy  of  the 
property — ^would  be  unsafe  to  buy  a  limitation  title.'' 

The  rule  is  well  settled  that  where  a  contract  for  the  purchase  of 
property  is  "subject  to  the  approval  or  acceptance  of  the  title  by  the 
purchaser's  solicitor,"  if  the  latter  disapproves  of  the  title,  or  refuses 
to  accept  it,  the  vendor,  in  the  absence  of  bad  faith  and  unreasonableness 
on  the  part  of  the  purchaser  or  his  solicitor,  can  not  enforce  specific  per- 
formance of  the  contract.  (Molin  v.  Mahon,  86  S.  W.  Rep.,  958;  Water- 
man  Spec.  Perf.,  550;  Hudson  v.  Buck,  L.  R.  7  Ch.  D.,  683.) 

As,  under  the  contract,  the  title  was  to  be  approved  by  Tumey  and 
Burges,  and  the  undisputed  evidence  shows  that  it  was  disapproved  by 
them,  we  can  see  no  escape  of  the  appellees  from  refunding  to  the  appel- 
lant the  $1,000  advanced  them  under  the  contract  with  legal  interest 
from  January  25,  1905,  the  date  on  which  appellant  demanded  of  the 
appellees  the  return  of  the  money.  But,  since  the  appellant  refused  to 
accept  title  and  deed  to  the  property,  we  can  conceive  of  no  principle  of 
law  or  equity  that  would  permit  him  to  recover  anything  by  reason  of 
appellees'  failure  to  yield  him  possession  of  the  property  at  the  time 
specified  in  the  contract.    Clearly  he  was  not  entitled  to  the  possession 
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after  rejecting  the  title  and  refusing  to  accept  a  deed  to  it,  or,  if  he  had 
taken  possession  and  afterwards  rejected  the  title  and  refused  to  go  on 
with  the  contract,  the  appellees  would  be  entitled  to  recover  of  him  the 
rental  value  during  the  period  of  such  possession. 

The  judgment  of  the  District  Court  is  reversed  and  judgment  will  here 
be  rendered  in  favor  of  appellant  against  all  the  appellees,  except  Julia 
Caldwell  for  $1,000,  with  interest  at  the  rate  of  6  percent  per  annum 
from  January  25,  1905. 

Reversed  and  rendered. 

Writ  of  error  refused. 


International  &  Great  Northern  Railroad  Company  v.  John  L. 

Wray. 

Decided  June  6,  1906. 

1. — Heirllffenoe,  When  Question  of  Law. 

Negligence  becomes  a  question  of  law  only  when  the  act  causing  injury 


to  another  is  in  violation  of  statute,  or  when  the  undisputed  evidence  admite 
only  of  the  inference  that  the  commission  of  the  act  in  question  was  nc^igence. 

2. — Same. 

Where  an  act  is  done  by  one  in  obedience  to  an  order  of  his  foreman  the 
law  will  not  declare  the  act  of  obedience  negligence  per  se  unless  the  danger  of 
obeying  the  order  was  so  obvious  and  glaring  from  the  servant's  standpoint 
at  the  time  he  undertook  to  obey  it  that  no  prudent  man  would  have  under- 
taken to  obey  it. 

3. — ^Intervening  Negligence  of  Servant. 

When  a  servant  is  ordered  by  his  vice-principal  to  take  an  engine  from  a 
siding  onto  the  main  track  at  a  time  when  a  train  was  due  to  pass  said  point, 
it  is  a  question  of  fact  for  the  jury  whether  or  not  the  servant  was  guiUy  of 
negligence  in  failing  to  keep  a  lookout  for  the  passing  train,  and  whether  or 
not  such  failure  was  the  proximate  cause  of  the  injury. 

4. — ^Testimony  Contradicted  by  Physical  Facts. 

Where  the  positive  testimony  of  witnesses  on  a  question  of  negligence  is 
contradicted  b^  physical  facts,  an  issue  is  thus  raised  which  should  be  sub- 
mitted to  the  jury. 

5. — Contributory   Negligence — ^Pleading — Charge. 

When  defendant  pleads  only  certain  acts  of  the  plaintiff  as  constituting 
contributory  negligence  the  charge  of  the  court  should  be  confined  to  the  spe- 
cific acts  of  negligence  pleaded,  and  should  not  be  so  general  as  to  include  the 
submission  of  any  other  acts  of  negligence. 

6. — ^Damages — Charge  Approved. 

See  charge  held  to  permit  plaintiff  to  recover  only  fair  compensation  for 
the  injuries  received,  and  not  subject  to  the  objection  that  it  permits  plaintiflT 
to  recover  double  damages. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

N.  A,  Stedman,  Jno.  M.  King  and  N,  B,  Morris,  for  appellant. — The 
court  erred  in  refusing  to  give  to  the  jury  defendant's  special  charge  No. 
1,  as  follows : 

^n!n  this  case  the  undisputed  evidence  shows  that  plaintiff  ran  his  en* 
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gine  onto  the  main  line  of  the  Port  Worth  Division  immediately  in 
front  of  an  approaching  train  in  full  view  of  him,  and  which  he  could 
have  seen  in  time  to  have  avoided  the  accident.  You  are  therefore  in- 
structed that  he  was  guilty  of  contributory  negligence  as  a  matter  of  law 
and  can  not  recover.  You  will  ^therefore  return  a  verdict  for  the  de- 
fendant-**  Because  the  undisputed  evidence  of  plaintiff  and  his  witnesses 
shows  that  he  ran  his  engine  out  in  front  of  an  approaching  train  in  full 
view  of  him,  which  he  could  have  seen  by  looking,  and  admitted  that 
he  did  not  look  and  that  it  was  his  duty  to  look  and  therefore  the  court 
should  have  given  the  above  special  charge.  Qulf,  C.  &  S.  F.  Rv.  v. 
Miller,  70  S.  W.  Rep.,  25;  St.  Louis  S.  W.  Ry.  v.  Branom,  73  S.  W. 
Rep.,  1064;  International  &  G.  N.  Ry.  v.  DeOUos,  76  S.  W.  Rep.,  224; 
Oalverton,  H.  &  S.  A.  Ry.  Co.  v.  Brown,  95  Texas,  21 ;  International  & 
G.  N.  By.  Co.  V.  Edwards,  16  Texas  Ct.  Rep.,  681 ;  Galveston,  H.  &  S, 
A.  Ry.  V.  Bracken,  59  Texas,  73 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Hamilton, 
17  Texas  Civ.  App.,  82 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Moss,  4  Texas  Civ.  App., 
318;  Sabine  &  E.  T.  Ry.  v.  Dean,  76  Texas,  73. 

The  undisputed  evidence  in  this  case  shows  that  the  order  of  Tabor, 
the  foreman,  to  appellee  to  run  his  engine  from  the  roundhouse,  where 
it  then  was,  and  onto  the  main  line  of  appellant's  railroad  was  not  the 
proximate  cause  of  appellee's  injuries,  but  that  appellee's  injuries  were 
caused  by  a  new  intervening  cause,  i.  e.,  appellee's  own  negligence  in 
running  his  engine  on  the  main  line  immediately  in  front  of  said  train 
Xo.  7,  without  exercising  ordinary  care  to  discover  the  approach  of  said 
train  No.  7,  or  the  negligence  of  said  switchman  in  misleading  and 
misinforming  appellee  as  to  the  time  when  said  train  No.  7  would  reach 
Spring;  or  the  negligence  of  said  switchman  in  ordering  or  signalling  ap- 
pellee to  run  his  said  engine  out  upon  said  track  at  a  time  when  he 
knew  or  by  the  exercise  of  ordinary  care  might  have  known  that  said 
passenger  train  was  about  to  arrive  at  Spring,  or  the  negligence  of  the 
servants  of  the  defendant  operating  and  running  said  passenger  train 
No.  7  in  coming  into  Spring  at  too  great  a  rate  of  speed ;  or  tihe  negli- 
gence of  said  servants  in  operating  said  train  No.  7  in  failing  to  keep 
watch  out  for  and  preventing  colliding  with  plaintiflPs  engine.  It  was 
error  for  the  court  to  charge  the  jury  as  complained  of  in  the  above  as- 
signment. Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas,  223 ;  Scale  v.  Gulf, 
C.  ft  S.  F.  Ry.  Co.,  65  Texas,  275 ;  Denison  4;  S.  Ry.  Co.  v.  Carter,  82 
S.  W.  Rep.,  782  (Supt.  C.  T.). 

The  court  erred  in  refusing  to  give  to  the  jury  defendant's  special 
diarge  No.  4,  as  follows : 

*'If  the  plaintiff  was  guilty  of  negligence  in  failing  to  exercise  ordinary 
care  to  discover  the  approaching  train  with  which  he  collided,  and  if 
his  failure  contributed  to  his  injury,  then  he  can  not  recover  and  it  will 
be  your  duty  to  return  a  verdict  for  the  defendant,  although  you  may 
believe  that  all  the  other  witnesses  were  also  guilty  of  negligence  con- 
curring with  him  to  produce  the  injury."  Because  said  charge  presents 
a  material  issue  in  the  case  which  is  not  presented  in  the  general  charge. 
Texas  Trunk  Railway  Company  v.  Ayres,  83  Texas,  269 ;  Missouri,  K. 
*  T.  Rv.  Co.  V.  McGlamory,  89  Texas,  639 ;  St.  Louis  S.  W.  Rv.  Co.  v. 
Rea,  87  S.  W.  Rep.,  324;  Si  Louis  S.  W.  Ry.  Co.  v.  Hall,  85  S.  W. 
Bep.,  786;  Missouri,  K.  &  T,  Ry.  Co.  v.  Criswell,  88  S.  W.  Rep.,  373; 
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Missouri,  K.  &  T.  Ry.  Co.  v.  Jackson,  88  S.  W.  Rep.,  406;  Houston  & 
T.  C.  Ry.  Co.  V.  Patterson,  48  S.  W.  Rep.,  749. 

T.  M,  Campbell,  S.  A.  McMeans  and  A.  M,  Barton,  for  appellee. — 
Negligence  is,  generally,  a  question  o^  fact  and  becomes  a  question  of 
law  only  when  the  act  done  is  in  violation  of  law,  or  when  the  undis- 
puted facts  admit  of  but  one  inference  regarding  the  care  of  the  party 
doing  the  act  in  question ;  in  other  words,  to  justify  the  court  in  instruct- 
ing a  verdict  as  requested  by  appellant  in  its  special  charge  No.  1,  the 
evidence  must  have  been  of  such  character  that  it  left  no  room  for  ordi- 
nary minds  to  differ  as  to  the  question  of  plaintiff's  negligence.  I^ee  v. 
International  &  G.  N.  Ry.  Co.,  89  Texas,  588 ;  Merchants,  etc.,  Oil  Co. 
V.  Burns,  74  S.  W.  Rep.,  759;  Texas  &  Pac.  Ry.  Co.  v.  Best,  66  Texas, 
118;  Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  90  Texas,  88. 

When  a  foreman  gives  an  order,  within  the  scope  of  his  authority,  if 
not  manifestly  unreasonable,  those  under  him  are  bound  to  obey  at  the 
peril  of  losing  their  situation ;  and  such  commands  are,  in  contemplation 
of  law,  the  commands  of  the  master  and  he  is  held  responsible  for  the 
consequences.  If  the  danger  of  obeying  the  order  is  not  so  glaring  that 
no  prudent  man  would  have  undertaken  it,  the  law  will  not  declare  the 
servant's  act  of  obedience  negligence  per  se,  but  will  leave  it  to  the  jury 
to  say  whether  he  ought  to  have  obeyed  or  not.  See  foregoing  statement. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pueute,  70  S.  W.  Rep.,  363;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Stevens,  83  S.  W.  R^p.,  335 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Duval,  35  S.  W.  Rep.,  701 ;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Sanchez,  65  S.  W.  Rep.,  893 ;  International  &  G.  N.  Ry.  Co.  v.  Smith, 
30  S.  W.  Rep.,  501;  Chattanooga  Elec.  Ry.  Co.  v.  Lawson  (Tenn.),  47 
S.  W.  Rep.,  489. 

If,  under  the  rules  and  regulations  of  the  railroad  company,  it  was 
the  duty  of  Wray,  in  bringing  the  switch  engine  onto  the  main  line,  to 
keep  a  lookout  for  approaching  trains,  and  if  Wray  failed  to  obey  such 
rules  on  the  occasion  in  question,  such  failure  was  not  negligence  per  se, 
but  it  was  a  question  for  the  jury  to  determine  whether,  under  all  the 
facts  and  circumstances  in  evidence,  such  disobedience  was  negligence. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Adams,  94  Texas,  100 ;  Texas  &  N.  O. 
Ry.  Co.  V.  Mortensen,  66  S.  W.  Rep.,  99 ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Pawkett,  68  S.  W.  Rep.,  323 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Pollin,  68 
S.  W.  Rep.,  810;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cornell,  69  S.  W.  Rep.,  980. 

An  act  of  negligence  is  the  proximate  cause  of  an  injury  when 
without  such  act  of  negligence  the  injury  would  not  have  occurred.  In- 
ternational &  G.  N.  Ry.  Co.  V.  Ormond,  64  Texas,  489. 

What  is  the  proximate  cause  of  an  injury  is  ordinarily  a  question 
for  the  jury,  and  is  not  a  question  of  law,  science  or  legal  knowledge. 
"The  common  knowledge  and  experience  of  jurors  and  their  acquaintance 
with  the  affairs  of  life,  and  the  motives  of  men  acting  under  different 
conditions  are  specially  called  into  request  in  determining  such  quea- 
tions.^'  Eames  v.  Texas  &  N.  0.  Ry.  Co.,  63  Texas,  666 ;  Jones  v.  George, 
61  Texas,  346;  Mexican  Nat.  Ry.  Co.  v.  Mussette,  86  Texas,  719;  Inter- 
national &  G.  N.  Ry.  Co.  V.  Eckford,  71  Texas,  279. 

Tabor  having  been  guilty  of  negligence  in  ordering  Wray  to  move 
his  engine  out  on  the  main  line  at  tiie  time  he  did  (and  this  proposition 
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does  not  seem  to  have  been  denied  or  controverted  by  appellant) ,  then 
his  negligence  was  the  negligence  of  the  railroad  company.  One  guilty 
of  n^gligenoe  is  deemed,  in  law,  to  have  foreseen,  and  is  liable  for,  all 
consequences  which  may  naturally  ensue  without  the  intervention  of  some 
other  independent  agency,  although  in  advance  the  actual  result  might 
have  seemed  improbable.  Bunting  v.  Hogsett  (Pa.),  23  Am.  St.  Rep., 
192;  Quigley  v.  Delaware,  etc.,  Co.  (Pa.),  24  Am.  St.  Rep.,  604. 

Tabor  having  been  guilty  of  negligence  in  giving  tiie  order  to 
Wray,  as  found  by  the  verdict  of  the  jury,  and  his  negligence  being  the 
negligence  of  the  master,  and  Wray  not  being  guilty  of  contributory 
negligence  in  obeying,  the  fact  that  the  negligent  order  set  in  motion  a 
train  of  other  negligent  acts  on  the  part  of  other  servants  of  defendant, 
all  of  which  became  the  negligent  acts  of  the  same  common  master,  did 
not  break  the  causal  connection  between  Tabor's  negligence  and  Wray*s 
injury,  although  such  acts  on  the  part  of  said  other  servants  might  have 
concurred  in  producing  the  injury.  Qonzales  v.  Galveston,  84  Texas, 
6;  Jackson  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  37  S.  W.  Rep.,  786. 

The  order  given  by  Tabor  being  within  the  scope  of  his  authority, 
and  not  manifestly  unreasonable,  Wray  was  bound  to  obey,  at  the  peril 
of  losing  his  situation ;  and  said  order  being,  in  contemplation  of  law, 
the  conmiand  of  the  master,  and  the  jury  having  found  that  the  givino; 
of  same  was  negligence  that  proximately  caused  Wray's  injury,  the 
master  must  be  held  responsible  for  the  consequences.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Puente,  70  S.  W.  Rep.,  363;  Gulf,  C.  &  S.  F.  Ry.  Co. 
T.  Duval,  35  S.  W.  Rep.,  701;  San  Antonio  &  A.  P.  Rv.  Co.  v.  Stevens, 
83  S.  W.  Eep.,  235. 

If  there  is  evidence  suflBcient  to  warrant  a  reasonable  belief  of  the 
existence  of  the  fact  which  is  sought  to  be  inferred,  the  court  is  bound 
to  submit  the  issue  to  the  jury.  That  the  evidence  is  conflicting,  or  that 
it  apparently  preponderates  in  favor  of  the  one  or  the  other,  or  that  it 
is  circumstantial  and  offered  in  contradiction  to  direct  evidence,  does 
not  alt^r  the  rule.  Washington  v.  Missouri,  K.  &  T.  Ry.  Co.,  90  Texas, 
314;  Shifflet  v.  St.  Louis  S.  W.  Rv.  Co.,  44  S.  W.  Rep.,  919;  Texas  & 
Pac.  Ry.  Co.  v.  Robertson,  82  Texas,  661 ;  Gulf,  C.  &  S.  P.  Rv.  Co.  v, 
Kizziah,  22  S.  W.  Rep.,  110,  26  S.  W.  Rep.,  242. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  of 
$10,000  recovered  by  appellee  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  appellant^s  negligence. 

Concltufions  of  Fact. — The  evidence  is  sufficient  to  sustain  tiie  follow- 
ing conclusions  of  fact:  (1)  On  October  the  3d,  1903,  the  appellee, 
John  Wray,  while  in  the  employ  of  appellant  in  the  capacity  of  a  switch 
engineer  at  Spring,  Texas,  and  in  the  discharge  of  the  duties  of  his  em- 
ployment, was  ordered  by  his  foreman  to  run  his  engine  from  the  round- 
house onto  the  main  line  of  defendant's  railroad,  at  a  time  when  the 
foreman,  by  the  exercise  of  ordinary  care,  should  have  known  that  a 
collision  between  appellee's  engine  and  a  passenger  train  would  likely 
occur  if  the  order  was  obeyed  by  appellee.  (2)  Also,  that  appellee,  in 
running  his  engine  as  directed  by  his  foreman,  was  subject  to  the  orders 
•nd  direction  of  appellant's  yard  switchman,  Rogan,  who,  by  signals 
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directed  appellee  to  run  his  engine  onto  the  main  track  of  appellant's 
road  at  a  time  when  said  switchman  by  the  exercise  of  ordinary  care 
might  have  known  train  No.  7  was  about  to  arrive  at  Spring  and  that  a 
collision  between  said  train  and  appellee's  engine  would  probably  occur 
if  appellee,  in  obedience  to  his  orders  and  signals,  ran  his  engine  on  the 
main  line  of  road.  (3)  That  the  employes  of  appellant  operating  the 
engine  drawing  train  No.  7  in  entering  Spring  failed  to  have  said  train 
under  control,  as  required  by  the  rules  of  appellant,  and  failed  to  keep 
a  watchout  for  the  purpose  of  preventing  a  collision  with  appellee's 
engine.  (4)  That  the  orders,  signals  and  omissions  of  appellant's  serv- 
ants stated  in  the  foregoing  findings  were,  in  every  of  such  findings,  acts 
of  negligence  chargeable  to  appellant.  (5)  That  such  acts  of  negligence, 
operating  singly  or  concurring,  were,  without  any  contributory  negligence 
on  the  part  of  appellee,  the  direct  cause  of  a  collision  between  train  No. 
7  and  appellee's  engine,  by  reason  of  which  appellee  sustained  serious 
and  permanent  physical  injuries  to  his  damage  in  the  amount  found  by 
the  jury. 

Conclusions  of  Law. — 1.  Our  conclusions  of  fact  dispose  of  the  first 
assignment  of  error,  which  complains  of  the  court's  refusal  to  per- 
emptorily instruct  a  verdict  for  appellant,  at  its  request.  It  is  too  well 
settled  to  require  discussion  that  negligence  becomes  a  question  of  law, 
only  when  the  act  causing  damage  to  another  is  in  violation  of  statute, 
or  when  the  undisputed  evidence  admits  of  the  inference  only,  that  the 
commission  of  the  act  in  question  was  negligence.  (Lee  v.  International 
&  G.  N.  Ry.,  89  Texas,  583 ;  Bonn  v.  Galveston,  H.  &  S.  A.  Ry.,  82  S. 
W.  Rep.,  808;  Virginia  Portland  Cement  Co.  v.  Luck,  49  S.  W.  Rep., 
582.)  The  appellant  was  charged  with  knowledge  of  the  whereabouts 
of  its  trains,  for  it  was  its  bounden  duty  to  know  where  they  were.  The 
plaintiff  was  charged  with  no  such  knowledge  or  duty.  He  had  the 
right  to  rely  and  act  upon  information  given  him  by  the  defendant 
through  its  oflScers  or  agents  ordering  and  directing  his  work.  With  the 
knowledge  imputed  to  it  by  the  law,  of  the  whereabouts  of  train  No.  7, 
the  appellant,  through  its  agent,  who  was  appellee's  vice  principal,  or- 
dered appellee  to  take  his  engine  from  the  roundhouse  and  run  it  onto  the 
main  track  where  a  collision  between  it  and  train  No.  7,  would  almos^t 
inevitably  occur.  This  order  was  followed  by  signals  from  the  switch- 
man, which  it  was  appellee's  duty  to  take  and  obey,  given,  almost  at  the 
point  and  time  of  the  collision,  to  appellee  to  run  his  engine  on  the  main 
track.  Orders  and  signals  more  pregnant  with  danger,  of  which  appellee 
was  utterly  oblivious,  can  hardly  be  conceived.  And  yet,  because  appellee, 
who  relied  upon  appellant's  discharging  its  duty  not  to  place  him  in 
a  position  of  peril,  failed  to  discover  the  proximity  of  train  No.  7  to 
the  place  on  the  main  track,  where  the  collision  occurred,  it  is  seriously 
contended  by  appellant  that  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  Where  an  act  is  done  by  one  in  obedience  to  an  order 
of  his  foreman,  the  law  will  not  declare  ttie  act  of  obedience  negligence 
per  se,  unless  the  danger  of  obeying  the  order  was  so  obvious  and  glaring 
from  the  servant's  standpoint  at  the  time  he  undertook  to  obey  it  that  no 
prudent  man  would  have  undertaken  it,  but  will  leave  it  to  the  jury  to 
say  whether  he  ought  to  have  obeyed  it  or  not.    (Galveston,  H.  &  S.  A. 
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By.  V.  Puente,  70  S.  W.  Rep.,  362 ;  San  Antonio  &  A.  P.  By.  v.  Stevens, 
83  S.  W.  Rep.,  235;  Henrietta  Coal  Co.  v.  Campbell,  211  111.,  216,  71 
N.  E.  Rep.,  863;  Chicago  &  E.  I.  R.  Co.  v.  Heerey,  68  N.  E.  Rep.,  74; 
Western  Stone  Co.  v.  Musical,  196  111.,  382,  63  N.  E.  Rep.,  664,  89  Am, 
St.  Rep.,  325.)  As  the  evidence  shows  that  train  No.  7  came  up  from 
behind  the  appellee,  and  the  point  of  collision  was  where  the  main  track 
intersects  the  track  on  which  his  engine  was  at  an  acute  angle  and  that 
he  was  watching  and  taking  signals  from  the  switchman  in  front  of  him, 
we  can  not  perceive  how  he  can  be  held  guilty  of  negligence  per  se  in  not 
discovering  the  train  in  time  to  prevent  the  collision.  Nor  can  it  be  said 
that  his  failure  to  lookout  for  the  train  on  the  main  track  while  he  was 
running  his  engine  over  the  short  intervening  space  between  the  round- 
house and  coal  car  standing  on  a  track  between  the  one  he  was  on  and 
the  main  track  was  negligence  as  a  matter  of  law  proximately  contributing 
to  the  collision. 

2.  The  second  assignment  of  error  complains  of  the  court's  submit- 
ting as  issues  of  negligence,  on  the  part  of  appellant,  the  order  of  appel- 
lee's foreman  and  the  signals  of  his  switchman  directing  him  to  run  his 
engine  onto  the  main  track,  upon  the  ground  that  such  acts,  even  if  negli- 
gent, were  not  the  proximate  cause  of  the  collision,  appellee's  failure  to 
keep  a  watchout  for  trains  on  the  main  track  being  an  intervening  and 
the  efficient  cause.  This  assignment  is  simply  a  rehash,  in  a  different 
form,  of  the  one  just  considered.  Unless  it  can  be  said  that  the  evidence 
shows  that  appellee  was  guilty  of  negligence  as  a  matter  of  law  in  fail- 
ing to  keep  a  lookout  for  train  No.  7,  and  that  such  failure  was  the  proxi- 
mate canse  of  the  collision,  such  failure  can  not  be  said  to  be  an  inter- 
vening cause  which  relegates  all  others  and  is  of  itself  the  efficient  cause 
of  the  accident.  Therefore,  this  assignment  is  disposed  of  in  what  we 
have  said  in  passing  upon  the  other. 

3.  The  third  assignment  of  error  is  directed  against  that  part  of  the 
courf  g  charge  which  submits  to  the  jury  the  issues  as  to  whether  appel- 
lant's servants  operating  train  No.  7  failed  to  have  said  train  under 
control,  or  to  keep  a  lookout,  and,  in  event  the  jury  should  find  they 
failed  in  either,  or  both,  to  find  whether  such  failure  was  negligence,  and, 
if  negligence,  whether  it  was  the  proximate  cause  of  the  collision,  the 
contention  being  that  the  undisputed  evidence  shows  that  such  servants 
were  not  guilty  of  either  of  such  alleged  acts  of  negligence.  We  do  not 
think  that  no  other  conclusion  than  that  contended  for  can  be  deduced 
from  the  evidence.  Though  the  servants  operating  said  train  testified 
that  the  train  was  under  full  control,  that  is,  its  speed  did  not  exceed 
six  miles  an  hour,'  the  jury  may  have,  from  the  physical  facts  shown  by 
the  collision,  disbelieved  them.  For  when  the  effects  of  the  force  of  the 
impact  is  considered,  it  may  be  concluded  that  such  effects  could  not  have 
been  produced  by  a  train  running  at  no  greater  speed  than  six  miles  an 
hour.  Though  the  servants  operating  the  train  testified  that  they  did 
keep  a  lookout,  this  testimony  may  not  have  been  believed,  from  the  fact 
that  appellee's  engine  was  not  seen  by  any  of  them  until  run  into  by  their 
train.  The  charge  complained  of  by  this  assignment  is  correct  as  far 
as  it  goes,  and  if  appellant  thought  it  was  not  full  enough,  or  omitted 
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anything  it  wished  presented  in  connection  with  it,  a  special  charge  should 
have*  been  prepared  and  requested  by  it  correcting  such  supposed  defects. 

4.  The  fourth,  fifth  and  sixth  assignments  of  error,  which  complain 
of  the  court's  failure  to  give  certain  special  charges  requested  by  appel- 
lant upon  the  issue  of  contributory  negligence,  are  overruled  because, 
upon  such  issue,  the  court,  in  its  main  charge,  fully  and  correctly  in- 
structed the  jury  as  follows :  '*You  are  further  instructed  that  if  you 
believe  from  the  evidence,  that  plaintiff  failed  to  exercise  ordinary  care 
to  observe  the  situation  about  him  and  discover  the  approaching  train 
with  which  his  engine  collided  in  time  to  avoid  the  collision,  and  you 
further  believe  that  by  the  use  of  ordinary  care  he  could  have  observed 
said  train  in  time  to  have  avoided  the  collision,  and  that  his  failure  to 
do  so  was  negligence  which,  in  any  degree,  contributed  to  his  injury, 
then  he  would  be  guilty  of  contributory  negligence  as  a  matter  of  law ; 
and  if  you  so  believe,  you  must  return  a  verdict  for  defendant ;  and  this 
is  so,  although  you  may  believe  thiat  any  or  all  the  other  employes  in 
question  were  also  guilfy  of  negligence  concurring  with  his  to  produce 
the  injur}'/'  Besides,  special  charges  Nos.  5  and  6,  involved  in  these 
assignments,  are  too  general,  in  that  they  make  any  act  of  negligence 
on  the  part  of  appellee,  contributory  to  his  injury,  a  defense  to  his  action. 
Whereas  appellant  only  pleaded  his  failure  "to  notice  what  was  going 
on  about  him,  and  running  his  engine  right  in  front  of  another  engine 
on  defendant's  road  in  full  view  of  him  in  broad  daylight.'*  A  charge 
on  contributory  negligence,  like  a  charge  on  any  other  character  of  negli- 
gence, should  be  confined  to  the  specific  acts  of  negligence  pleaded  and 
should  never  be  so  general  as  to  include  the  submission  of  any  other  acts 
of  negligence. 

5.  On  the  measure  of  damages,  the  court  instructed  the  jury  as  fol- 
lows: "If  under  the  foregoing  instructions  you  find  for  plaintiff,  then 
in  estimating  his  damages  you  may  take  into  consideration  his  time  lost, 
if  any,  the  impairment  of  his  capacity  to  labor  and  earn  money  in  the 
future,  if  any,  his  mental  and  physical  suffering,  present  and  future,  if 
any,  and  in  your  dispassionate  judgment  allow  him  such  a  sum  as  will 
fairly  compensate  him  insofar  as  the  evidence  may  have  shown  you  he 
is  entitled  to  damages  in  these  respects."  This  is  objected  to  by  appel- 
lant upon  the  ground  that  it  allows  double  damages.  We  are  unable  to 
place  such  a  construction  upon  it.  A  fair  compensation  for  injuries  sus- 
tained is  all  the  damage  the  charge  permits  him  to  recover.  In  estimating 
it  the  jury  are  allowed  to  take  into  consideration  certain  well-known  ele- 
ments of  damages,  specified  in  the  charge.  No  one. of  these  elements 
includes  or  runs  into  any  other;  the  charge  does  not  repeat  any  one  of 
these  elements ;  nor  allow  double  recovery  on  a  single  one  of  them,  nor 
anything  more  than  just  compensation. 

6.  What  we  have  said  in  considering  previous  assignments  disposes  of 
all  others  adversely  to  appellant. 

The  judgment  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 
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GULF^  COLOUADO  AND  SaNTA  Fe  RAILWAY  COMPANY  V.  B.  W.  PeABCE. 

Decided  June  6,  1906. 

Iw— Statement  of  VAots — Stenographic  Transoript — Law  of  1905  Conitmed. 

When  the  caption  of  the  transcript  of  the  evidence  identifies  the  case  in 
which  it  was  prepared  by  style  and  number,  and  by  a  statement  of  the  cause 
tried,  and  date  of  trial,  and  gives  the  names  of  the  attorneys  for  each  party, 
it  fully  identifies  the  cause  to  which  it  relates. 

S.— Same. 

An  agreement  of  parties  to  a  statement  of  facts  prepared  by  a  stenographer 
while  proper  is  not  necessary  under  the  law  of  1005,  and  the  certificate  of  the 
trial  judge  need  not  show  that  a  disagreement  existed  before  such  statement 
was  approved  by  him.  It  is  sufficient  if  the  official  stenographer  prepared  the 
transcript  of  the  evidence  at  the  request  of  one  of  the  parties. 


-Doenmentary  Xyidenoe. 
The  stenographer's  statement  need  only  contain  oral  evidence,  objections 
to  samc^  rulings  of  the  court,  etc.  Documentary  evidence  is  not  required  to  be 
eopied  into  such  statement,  but  may  be  sent  up  in  the  original  form  at  the 
request  of  either  party  by  written  direction  of  the  court,  or  transcribed  by  the 
ekrk  into  the  record. 

4.— Xailroad — Orerflow  of  Land — ^Rey.  Stats.,  Art.  4436,  Conitmed. 

The  provisions  of  article  4436  of  the  Revised  Statutes  applies  to  water 
overflowing  from  an  adjacent  stream  as  well  as  to  surface  water. 

Sb— AasignmeBt  of  Error — Statement  Thereunder. 

A  reference  to  another  part  of  the  brief  of  appellant  where  almost  the 
entire  evidence  is  copied  is  not  such  a  statement  imder  an  assignment  of  error 
as  the  rules  governing  appeals  contemplate. 

S.— Sridenoe — Objeetion — Bill  of  Exception. 

8inoe  1853  the  rule  has  never  been  varied  that  a  bill  of  exception  must 
difldoee  the  objections  made  to  testimony. 

7.-- neading — ^Hew  Cause  of  Aetion. 

Where  the  original  petition  set  up  damages  to  crops  from  an  overflow 
caused  by  the  faulty  construction  of  defendant's  roadb^,  and  an  amended 
petition  was  but  an  ampliflcation  of  the  original  petition,  a  new  cause  of  ac- 
tion is  not  set  up. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below  before 
Hon.  Gordon  Boone. 

•/.  W.  Terry  and  A,  H.  Culwell,  for  appellant. — The  evidence  showing, 
as  it  does,  that  ihe  injur}'  to  plaintiffs  premises  was  occasioned  by  reason 
of  the  large  volume  of  water  flowing  out  of  the  Brazos  River  this  water 
could  not  and  can  not  be  classed  as  surface  water,  or  such  water  as  the 
railway  company  was  required  to  anticipate  the  flow  thereof,  and  so  con- 
struct its  embankments  and  culverts  as  to  prevent  injury  to  the  adjacent 
land  owners  therefrom,  and  the  water  injuring  plaintiff's  premises  not 
being  surface  water,  no  liability  is  created  by  reason  of  a  damage  done 
by  the  same.  Rev.  Stats.,  art.  4436,  3268,  sec.  6;  St.  Louis  &  S.  F.  Rv. 
T.  Craigo,  31  S.  W.  Rep.,  209;  Booker  v.  McBride,  40  S.  W.  Rep..  1032; 
Austin  &  N.  W.  Railway  v*  Anderson,  79  Texas,  434 ;  Gould  on  Waters, 
8ec&  263,  264. 
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It  appearing,  as  it  did,  that  plaintiff's  cause  of  action  was  barred  by 
limitation  at  the  time  the  second  amended  original  petition  was  filed, 
and  the  cause  of  action  therein  stated  not  being  the  same  as  that  stated 
in  the  original  petition,  the  court  should  have  sustained  appellant's 
special  exception  to  the  same.  Phoenix  Lumber  Co.  y.  Houston  Water 
Co.,  94  Texas,  456;  Union  Pac.  By.  Co.  v.  Wyler,  158  U.  S.,  285;  Enc. 
Pleading  and  Practice,  pp.  556,  569;  Meeks  v.  S.  P.  Co.,  64  Cal.,  149; 
Buntin  v.  Bailway  Co.,  41  Fed.  Bep.,  744;  Bailway  Co.  v.  Boyliss,  62 
Texas,  570. 

Carr  £  Scott  and  Hutcheson,  Campbell  &  Hutcheson,  for  appellee. — 
It  is  the  imperative  duty  of  all  railroads  in  constructing  their  roadbed 
to  first  construct  all  necessary  culverts  or  sluiceways  as  the  natural  lay 
of  the  land  may  require  for  the  proper  drainage  thereof,  and  they  owe 
this  duty  with  reference  to  all  kinds  of  water,  whether  overflow,  surface 
or  drainage  water,  and  they  are  liable  for  any  damage  resulting  from  a 
failure  of  that  duty.  Sal.  Civ.  St.,  art.  4436;  Gulf,  C.  &  S.  F.  B.  B.  v. 
Helsley,  62  Texas,  595 ;  Gulf,  C.  &  S.  F.  B.  B.  v.  HoUidav,  66  Texas, 
519;  Gulf,  C.  &  S.  F.  B.  E.  v.  Donahoo,  59  Texas,  129;  Gulf,  C.  &  S. 
F.  B.  B.  V.  McGowan,  73  Texas,  362;  Texas  &  P.  B.  B.  v.  Barron,  78 
Texas,  424;  International  &  G.  N.  B.  B.  Co.  v.  Malone,  1  Texas  App. 
C.  C,  234.  On  measure  of  damage :  Gulf,  C.  &  S.  F.  B.  B.  v.  HoUidav, 
65  Texas,  519;  Gulf,  C.  &  S.  F.  B.  B.  v.  McGowan,  73  Texas,  362; 
Owen  V.  Missouri  Pac.  B.  B.,  4  S.  W.  Bep.,  594. 

FLY,  Associate  Justice. — Appellee  instituted  suit  against  appellant 
to  recover  $5,040.55  for  damages  to  his  crops  arising  by  reason  of  the 
improper  and  negligent  construction  of  the  roadbed  of  appellant,  which 
causing  the  overflowed  waters  of  the  Brazos  Biver  to  accumulate  against 
its  embankment  and  then  rush  through  causing  destruction  of  the  crops. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $3,000. 

The  statement  of  facts  consists  of  the  stenographic  transcript  of  the 
evidence  prepared  under  the  provision  of  the  act  of  the  liCgislature  of 
1905.  (Gen.  Laws,  p.  219.)  Appellee  seeks  to  strike  out  the  statement 
of  facts  for  various  reasons  which  will  be  considered  before  discussing 
the  matter  raised  by  the  assignments  of  error. 

The  caption  to  the  transcript  of  the  evidence  identifies  the  case  in 
which  it  was  prepared  by  style  and  number  and  by  a  statement  of  the 
cause  in  which  it  was  tried,  and  date  of  trial,  and  gives  the  names  of 
attorneys  for  each  party.  Nothing  more  could  be  desired  to  identify 
the  cause  under  the  law  of  1905.  The  certificate  need  not  show  a  dis- 
agreement of  counsel  before  the  facts  are. approved  by  the  judge.  Agree- 
ment of  parties  to  a  statement  of  facts  prepared  by  a  stenographer  is 
not  provided  for  in  the  law.  The  certificate  of  the  trial  judge  showed 
that  the  oflScial  stenographer  prepared  the  transcript  of  the  evidence  at 
the  request  of  one  of  the  parties  and  that  he  approved  it,  and  that  was 
sufficient. 

The  caption  of  the  act  in  question  names  only  oral  evidence  to  be 
taken  by  the  stenographer,  and  provision  is  made  in  the  act  for  the 
stenographer  to  take  notes  of  the  "oral  evidence  in  every  case  tried  in 
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said  court,  together  with  all  objections  to  the  admissibility  of  testimony, 
the  rulings  of  the  court  thereon  and  all  exceptions  taken  to  such  rulings." 
Documentary  evidence  is  not  required  to  be  copied  into  the  stenographer's 
report,  but  when  referred  to  in  the  report,  the  original  documentary 
evidence,  sketches,  maps,  plats  or  other  matters  introduced  in  evidence 
may  be  sent  up  in  the  original  form  at  the  request  of  either  party,  by 
written  direction  of  the  court,  or  transcribed  by  the  clerk  with  other 
parts  of  the  record. 

There  is  no  contention  that  the  transcript  of  the  evidence  does  not 
contain  a  full  and  correct  report  of  the  oral  evidence  adduced  on  the 
trial,  and,  although  the  transcript  of  the  evidence  should  have  been 
submitted  to  the  appellee,  or  his  counsel,  before  being  approved  by  the 
court,  we  do  not  think  a  failure  to  so  submit  it  would  justify  striking 
it  from  the  record,  when  no  reasonable  objection  can  be  urged  against 
it.  There  is  no  merit  in  the  motion  to  strike  out  the  transcript  of  the 
evidence  and  it  is  overruled. 

The  evidence  justifies  the  conclusion  that  appellant  was  guilty  of  so 
constructing  its  roadbed  that  the  overflowing  waters  from  the  Brazos 
River  were  caused  to  be  collected  at  a  point  above  its  roadbed  and  when 
released  from  confinement  rushed  across  the  land  of  appellee  and  dam- 
aged him  in  the  sum  found  by  the  jury.  The  negligence  of  appellant 
consisted  in  the  failure  to  construct  the  necessary  culverts  or  sluices 
as  the  natural  lay  of  the  land  required  for  the  necessary  drainage  thereof. 

The  contention  that  article  4436,  Revised  Statutes,  which  provides 
that  ^^in  no  case  shall  any  railroad  company  construct  a  roadbed  without 
first  constructing  the  necessary  culverts  or  sluices,  as  the  natural  lay 
of  the  land  requires  for  the  necessary  drainage  thereof,"  does  not  apply 
to  water  overflowing  from  a  stream,  but  only  to  surface  water,  can  not 
be  sustained.  (Gulf,  C.  &  S.  P.  Ry.  v.  Holliday,  65  Texas,  512;  Sabine 
&  East  Texas  Ry.  v.  Wood,  69  Texas,  679;  Gulf,  C.  &  S.  F.  Ry.  v. 
Pool,  70  Texas,  713.) 

In  the  Holliday  case  the  court  said:  ^^Railway  companies  are  re- 
quired by  our  statutes,  in  constructing  their  roads,  to  take  into  considera- 
tion the  natural  lay  of  the  land,  and  to  construct  the  necessary  culverts 
or  sluices  for  its  necessary  drainage.  That  they  must  use  proper  care 
in  this  respect,  so  as  not  to  obstruct  the  waters  of  ordinary  floods,  to  the 
damage  of  adjacent  lands,  is  settled  by  the  decisions  of  this  court." 
Citing  Houston  &  G.  N.  Ry.  v.  Parker,  60  Texas,  342,  and  Gulf,  C.  & 
S.  P.  Ry.  V.  Helsley,  62  Texas,  694. 

It  would  be  unreasonable  to  hold  that  a  railway  company  would  be 
liable  for  damages  resulting  from  the  accumulation  of  surface  water,  by 
the  faulty  construction  of  its  roadbed,  but  not  for  such  accumulation  of 
the  water  from  an  ordinary  overflow  of  a  stream.  The  duty  rested  upon 
appellant  to  construct  its  roadbed  so  as  not  to  interfere  with  the  flow 
of  flood  water  in  an  ordinary  rise  of  a  stream  along  or  across  which  its 
road  may  run.  It  should  have  anticipated  the  accumulation  of  flood 
water  from  the  overflow,  and  have  built  its  roadbed  with  sufficient  open- 
ings to  carry  off  with  expedition,  the  water  from  all  but  unprecedented 
floods.  This  proposition  is  too  thoroughly  settled  to  require  further 
discussion.    It  was  not  pleaded,  nor  proved  that  there  was  an  unprece- 
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dented  or  extraordinary  rise  of  the  Brazos  Biver  at  the  time  the  damage 
took  place. 

The  second  assignment  of  error  criticises  the  third  paragraph  of  the 
charge,  the  complaint  being  that  it  places  a  more  onerous  duty  on  rail- 
roads, as  to  the  construction  of  their  roadbed,  than  is  required  by 
statute,  and  that  it  called  attention  to  the  maximum  amount  of  damages 
that  appellee  could  recover,  by  instructing  the  jury  that  they  should  not 
find  a  verdict  in  excess  of  $5,040.55.  The  charge  did  not  require  the 
performance  of  any  more  than  the  statutory  duty,  and  the  reference 
to  the  amount  claimed  by  appellee  did  not  injure  appellant,  as  clearly 
appears  from  the  fact  that  the  verdict  was  for  a  sum  over  two  thousand 
dollars  less  than  the  amount  mentioned.  The  charge  was  clear  in  hold- 
ing appellant  liable  only  for  the  damages  arising  from  an  overflow  of 
water  caused  by  the  improper  construction  of  the  roadbed. 

The  third  assignment  of  error  which  complains  of  the  fifth  paragraph 
of  the  charge  is  devoid  of  merit.  That  paragraph  presents  a  phase  of 
case  under  which  appellee  could  not  recover  and  is  wholly  unobjection- 
able. 

The  fourth  and  fifth  assignments  of  error  are  not  followed  by  state- 
ments, and  should  not  be  considered.  A  reference  to  another  part  of  the 
brief  where  almost  the  entire  evidence  is  copied  is  not  the  statement  con- 
templated by  the  rules.  It  may  be  said,  however,  that  there  is  no  merit 
in  the  assignments.  The  twenty-two  bales  of  cotton,  the  value  of  which 
appellant  insists  should  be  deducted  from  the  amount  of  the  judgment^ 
were  raised  on  land  which  was  not  overflowed  and  for  which  no  damages 
were  claimed. 

The  sixth  assignment  presents  as  error  the  action  of  the  court  in 
excluding  the  opinion  of  J.  C.  Christie,  a  civil  engineer,  who  had  taken 
the  levels  of  the  ground  north  and  south  of  the  railroad  and  knew  the 
height  of  the  flood,  as  to  whether  the  water  would  have  flooded  the  land 
if  the  railroad  had  not  been  where  it  was.  It  is  sufficient  tp  say  that  the 
bill  of  exceptions  does  not  disclose  the  objections  made  to  the  testimony" 
and  can  not,  therefore,  be  considered.  This  rule  was  laid  down  in 
Hagerty  v.  Scott,  10  Texas,  525,  in  1853,  and  has  never  been  varied. 
(Franklin  v.  Tiernan,  62  Texas,  92;  Galveston,  H.  &  S.  A.  Ry.  v.  Oage, 
63  Texas,  568;  Arambula  v.  Sullivan,  80  Texas,  615;  Ingenhuett  v. 
Hunt,  15  Texas  Civ.  App.,  248.) 

The  seventh  assignment  can  not  be  sustained,  if  for  no  other  reason, 
because  it  is  not  followed  by  a  proper  statement.  The  terms  of  the 
original  petition  are  stated,  but  it  is  impossible  to  pass  upon  whether 
the  second  amended  petition  alleged  a  new  cause  of  action  or  not,  without 
a  statement  of  what  was  set  up  in  the  last  named  pleading.  It  may  be 
stated,  however,  that  the  amended  pleadings  do  not  present  a  new  cause 
of  action.  The  first  petition  set  up  damages  to  drops  from  an  overflow 
created  by  the  faulty  construction  of  appellant's  roadbed,  and  so  does  the 
second  amended  petition  upon  which  the  cause  was  tried.  The  last 
was  but  an  amplification  of  the  first.    The  judgment  is  affirmed. 

Afflrmed^ 

Writ  of  error  refused. 


.1906.1  Mayfield  Groger  Co.  v.  Price  &  Co.  391 

Mayfield  Grocer  Company  v.  Andrew  Price  &  Company  bt  al. 

Decided  June  6,   1906. 

1.— Hote— Eadonement — ^How  Questioned. 

The  genuineness  or  sufficiency  of  an  endorsement  as  a  transfer  of  a  prom- 
issoiy  note  can  not  be  questioned  under  our  statute  except  by  sworn  pleading. 

S. — ^Pvreluuier  of  Hote  after  Xatiirity— Fleading. 

Bii^t  where  the  owner  of  a  note,  or  one  who  claims  an  equity  therein  al- 
leges and  seeks  to  prove  that  the  holder  acquired  such  note  after  maturity,  and 
is  therefore  chargeable  with  notice  of  the  rights  or  equities  of  a  prior  endorser, 
such  pleading  nmd  not  be  iwom  to. 

S. — Sane— TeraiB  of  ZndonemeBt. 

Past  due  commercial  paper  is  degraded  to  the  rank  of  a  personal  chattel, 
and  the  purchaser  acquires  only  such  title  as  the  seller  had.  This  rule  does 
not  apply,  however,  when  the  endorsement  is  in  such  language  and  terms  as 
evidence  ownership  of  the  note  in  the  person  to  whom  it  is  transferred. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon,  B.  H.  Gardner. 

Fitzgerald  &  Butler,  for  appellant. — Plaintiff  having  filed  the  suit  as 
the  endorsee  of  written  instrument,  and  the  endorser,  Diggs,  having  filed 
no  plea  under  oath^  Ibe  introduction  of  the  notes  in  evidence  bearing  the 
indorsement  of  said  Diggs,  "fully  proved*'  that  title  had  passed  from 
her,  and  entitled  plaintiff  to  judgment  against  Price  for  the  full  amount 
of  the  notes  and  against  Diggs  for  the  full  proceeds  of  the  land ;  and 
this  even  though  the  court  had  admitted  evidence  seeking  to  limit  the 
effect  of  the  endorsement,  for  there  being  no  plea  under  oath  the  evidence 
without  valid  plea,  could  not  support  the  judgment.  Art.  271,  Rev. 
Stats.,  or  art.  313,  Sayles'  Stat.;  Grounds  v.  Sloan,  73  Texas,  662; 
Schauer  &  Company  v.  BeitePs  Executor,  92  Texas,  601;  Parker  v. 
American  Exchange  Bank,  27  S.  W.  Rep.,  1073. 

Diggs  having  endorsed  the^  notes  in  blank  and  delivered  them  to 
Davis,  and  thereby  clothed  him  with  all  the  indicia  of  ownership,  and 
he  having  endorsed  them  in  blank  and  left  them  with  James  Owens  & 
Company,  and  they  having  endorsed  them  in  blank  to  plaintiff,  who 
advanced  property  on  the  faith  of  the  Diggs  endorsement,  she  is  now 
estopped  \o  assert  title  to  the  notes  as  against  plaintiff,  and  is  likewise 
estopped  from  saying  that  her  blank  endorsement  had  an  entirely  differ- 
ent meaning  from  that  which  the  law  writes  into  every  blank  endorse- 
ment. Kempner  v.  Huddleston,  90  Texas,  182 ;  Riley  v.  Reifert,  32  S. 
W.  Rep.,  185;  11  Am.  and  Eng.  Ency.  of  Law  (2d  ed.\  p.  422;  Bigelow 
on  Estoppels,  p.  547. 

J.  E,  Synnoit  and  Weeks  £  Whitley,  for  appellee  M.  A.  Diggs. — 
Plaintiffs  having  purchased  the  three  notes  after  their  maturity,  en- 
dorsed in  blank,  took  the  same  subject  to  any  defenses  and  all  objections 
effecting  them  in  the  hands  of  the  party  who  first  became  wrongfully 
possessed  of  them,  or  in  other  words,  appellants  got  no  better  title  to  the 
notes  than  Jno.  A.  Davis  had. 

This  being  true  the  court  did  not  err  in  rendering  judgment  for  Mrs. 
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DiggB  against  Price.  Weathered  v.  Smith,  9  Texas,  623;  Walker  v. 
Wilson,  79  Texas,  185;  1  Daniel  Neg.  Inst,  see.  724;  Foley  v.  Smith,  6 
Wall.,  492;  Tiedeman  on  Com.  Paper.,  see.  297. 

JAMES,  Chief  Justice. — ^Appellant  brought  suit  on  five  vendor's 
lien  notes  executed  by  Andrew  Price  to  M.  A.  Diggs,  and  endorsed  in 
blank  by  M.  A.  Diggs,  also  by  John  A.  Davis,  and  also  by  James  Owens 
&  Company.  The  last  named  had  endorsed  and  delivered  the  notes  to 
the  Mayfield  Grocer  Company  as  collateral,  there  being  due  by  it  to  ap- 
pellant more  than  the  face  of  the  notes.  Price  and  all  the*  endorsers 
were  sued  for  the  amount  of  the  notes  and  foreclosure  on  the  land  was 
prayed  for. 

The  only  issue  that  developed  was  between  Mrs.  M.  A.  Diggs  and 
plaintiffs.  She  pleaded  that  she  sold  the  land  to  Price  and  took  these 
notes,  that  she  had  endorsed  and  delivered  them  to  Davis  for  collection 
only,  that  she  had  never  authorized  Davis  to  sell  or  in  any  way  dispose 
of  them  to  James  Owens  &  Company,  nor  James  Owens  &  Company 
to  sell  or  hypothecate  them,  and  that  she  was  not  aware  that  plaintiff, 
or  James  Owens  &  Company  or  Davis  claimed  title  to  or  ownership 
of  same  until  she  was  cited  in  this  suit,  and  she  prayed  for  judgment 
for  possession  of  said  notes,  and,  as  Price  was  sued,  she  prayed  that  she 
be  given  judgment  against  him  and  the  Mayfield  Grocer  Company  for 
the  amount  thereof  and  for  foreclosure  of  her  vendor's  lien  on  the  land, 
etc. 

The  evidence  disclosed  that  she  had  endorsed  the  notes  in  blank  and 
delivered  them  to  Davis,  a  relative,  for  the  purpose  of  collecting  them 
for  her.  That  Davis,  who  was  a  member  of  the  firm  of  James  Owens  & 
Company,  endorsed  them  in  blank,  and  that  James  Owens  &  Company  in 
turn  endorsed  them  in  blank  and  delivered  them  to  plaintiff  as  afore- 
said.   Three  of  the  notes  were  past  due  when  plaintiff  took  them. 

The  court  gave  judgment  in  favor  of  plaintiff  and  Mrs.  Diggs  against 
Price  for  the  debt  and  for  foreclosure  of  the  lien,  directing  that  three- 
fifths  of  the  net  proceeds  of  the  foreclosure  sale  be  paid  to  Mrs.  Diggs 
and  two-fifths  to  plaintiffs.  The  Mayfield  Grocer  Company  appeals 
claiming: 

1st.  That  the  endorser,  Mrs.  Diggs,  having  filed  no  pleading  under 
oath,  the  introduction  of  the  notes  bearing  her  endorsement  fully  proved 
that  title  had  passed  from  her  and  entitled  plaintiff  to  judgment  against 
Price  and  her  for  all  the  proceeds  of  the  land,  and  this  though  the  court 
had  admitted  evidence  tending  to  limit  the  effect  of  her  endorsement,  for 
there  being  no  plea  under  oafli  the  evidence  without  such  plea  could  not 
support  the  judgment. 

2d.  She  having  endorsed  the  notes  in  blank  and  delivered  them  to 
Davis,  and  thereby  clothed  him  with  all  the  indicia  of  ownership,  and 
he  having  endorsed  them  in  blank  and  left  them  with  James  Owens  ft 
Company,  and  they  having  endorsed  them  in  blank  to  plaintiff,  is  estopped 
from  saying  that  her  blank  endorsement  had  an  entirely  different  effect 
from  that  which  the  law  attaches  to  every  blank  endorsement. 

Appellant  bases  the  first  proposition  upon  what  was  held  in  Schauer 
V.  Beitel,  92  Texas,  601,  and  Grounds  v.  Sloan,  73  Texas,  662.  Those 
cases  hold  that  the  genuineness  or  the  sufficiency  of  an  endorsement  as 
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8  transfer  of  the  paper  can  not  be  questioned  under  our  statute  except 
by  sworn  pleading.  Applying  the  rule  there  declared,  to  the  circum- 
stances of  this  case,  there  being  no  pleading  under  oath,  the  effect  of 
the  endorsement  was  to  establish  the  assignment  and  delivery  of  the 
notes  to  plaintiff.  But  the  effort  here  is  not  an  attempt  to  negative  the 
assignment  and  delivery  of  the  notes  to  plaintiff,  but  assumes  such 
assignment  and  delivery,  and  undertakes  to  show  that  they  took  place 
under  such  circumstances  as  charged  plaintiffs  with  the  equities  or  rights 
of  a  prior  endorser.  It  admits  that  plaintiff  holds  the  notes  by  tranrfer, 
but  claims  that  in  its  hands  the  notes  are  subject  to  defendant's  equity. 
We  know  of  no  statute  that  requires  such  matter  to  be  pleaded  under  oath. 

The  rule  affecting  ordinary  commercial  paper  is  as  stated  in  Walker 
v.  Wilson,  79  Texas,  188,  that  "the  transferee  of  overdue  commercial 
paper  gets  no  better  title  than  that  of  his  transferrer.  The  holder  of 
such  paper  for  value  before  maturity  takes  it  discharged  of  every  defense 
against  it,  but  when  dishonored  it  is  in  respect  to  the  title  acquired  by  a 
subsequent  holder,  degraded  to  the  rank  of  a  personal  chattel,  the  pur- 
chaser of  which  acquires  only  such  title  as  the  seller  had.'* 

We  see  no  escape  from  the  conclusion  that  as  to  the  notes  that  were 
past  due  when  taken  by  plaintiff,  they  were  in  plaintiff's  hands  subject 
to  the  right  or  equity  Mrs.  Diggs  had  in  respect  to  them  while  in  the 
hands  of  Davis  or  James  Owens  &  Company. 

The  case  above  cited  was  approved  in  Kempner  v.  Huddleston,  90 
Texas,  185,  where  a  different  rule  was  held  to  be  applicable  when  the 
endorsement  is  in  such  language  and  terms  as  evidence  ownership  of  the 
notes  in  the  person  to  whom  they  are  transferred,  in  which  case  the 
transferrer  would  not  be  allowed  to  dispute  this  as  against  a  subsequent 
purchaser  who  had  acted  upon  such  theory.    The  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed, 


P.  W.  A.  Fischer  v.  D.  C.  Giddinos. 

Decided  June  7,  1006. 

L— AMt  of  Deatli — ^Proof — Letters  of  Adminlitration. 

An  order  of  the  court  probating  a  will  and  appointing  an  executor  or  ad- 
ministrator is  prima  facie  evidence  of  the  facts  authorizing  such  order,  in- 
cluding the  death  of  the  decedent. 

8._Li]nitation. 

Facts  discussed  and  held  insufficient  to  show  title  by  limitation  under  the 
ten  years'  statute. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  before 
Hon.  L.  B.  Hightower. 

B.  L.  Ay  cock,  for  appellant. — That  the  proceedings  in  the  Probate 
Court  were  not  sufficient  evidence  of  the  death  of  the  testator,  cited, 
English  V.  Murray,  13  Texas.  366;  Turner  v.  Sealock,  54  S.  W.  Rep., 
359. 
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IF.  W.  Searcy,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title.  The  suit  was  originally  brought  by  D.  C.  Giddings,  Sr.,  against 
appellant  to  recover  the  D.  C.  Giddings  survey  of  524  acres  of  land  in 
Hardin  County.  After  the  institution  of  the  suit  D.  C.  Giddings,  Sr., 
died  and  his  son,  D.  C.  Giddings,  Jr.^  who  is  independent  executor  and 
trustee  under  his  father's  will,  with  leave  of  the  court  made  himself  a 
party  plaintiff  and  prosecuted  the  suit  to  judgment. 

The  defendant  disclaimed  as  to  all  of  the  land  except  160  acres 
described  in  his  answer  by  metes  and  bounds,  as  to  which  he  pleaded  not 
guilty  and  limitation  of  ten  years. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  all  of  the  land,  such  verdict  having  been 
returned  under  peremptory  instructions  of  the  court. 

The  land  described  in  plaintiff's  petition  was  patented  by  the  State  of 
Texas  to  D.  C.  Giddings,  the  testator  of  appellee,  on  December  5, 
1883.  Plaintiff  introduced  in  evidence  the  will  of  D.  O.  Giddings  exe- 
cuted December  30,  1901,  and  the  order  of  the  County  Court  of  Wash- 
ington County  admitting  the  will  to  probate.  By  the  terms  of  this  will 
appellee  was  devised  a  one-third  interest  in  the  estate  of  the  testator  and 
appointed  independent  executor  and  trustee  for  the  other  devisees.  The 
order  admitting  the  will  to  probate  appoints  appellee  independent  execu- 
tor and  he  has  duly  qualified  as  such. 

We  refer  to  the  opinion  of  this  and  the  Supreme  Court  on  a  former 
appeal  (74  S.  W.  Rep.,  85,  and  77  S.  W.  Rep.,  209)  for  a  description 
and  plat  of  the  land  in  controversy. 

The  160  acres  claimed  by  appellant  is  described  in  his  answer  as 
follows: 

"IGO  acres  in  the  said  Hardin  County,  being  a  part  of  the  lands  and 
tenements  claimed  in  plaintiff's  said  petition,  and  known  as  the  Philip 
Cotton  homestead,  and  being  that  part  of  the  same  bounded  on  the 
east  by  the  S.  Laird  survey  536  varas,  and  between  parallel  lines  west- 
wardly  sd.  lines  being  the  N.  line  of  the  B.  Mancha  and  the  S.  lines  of 
the  section  numbered  374  and  the  Q.  Shaw  survey  and  110  vrs.  E.  line 
of  the  Shaw  sur.  Beginning  at  the  intersection  of  sd.  B.  Mancha  and 
the  sd.  S.  Laird;  thence  N.  536  varas  to  where  the  Sec.  374  intersects 
with  the  sd.  Laird  for  the  N.  E.  cor.  of  this  160  acres;  thence  W.  1,067 
varas  to  the  E.  line  of  the  sd.  Shaw  survey;  thence  S.  110  varas  to  S.  E. 
cor,  of  sd.  Shaw  survey;  thence  W.  with  Shaw's  S.  line  780  vrs.  a  point 
in  sd.  line  from  which  a  line  drawn  south  to  the  north  line  of  Burk  sur- 
vey, will  include  the  sd.  160  acres." 

The  evidence  shows  that  J,  J.  McAdams  built  a  small  house  on  the 
land  in  1875  and  lived  there  for  a  year  or  more.  He  moved  off  and  sold 
his  claim  to  Philip  Cotton  for  $10.  He  testified  that  prior  to  his  re- 
moval from  the  land  he  paid  $5.00  for  filing  on  it  and  supposed  it  was 
filed  on  in  his  name;  that  the  land  was  supposed  to  be  vacant  land  and  he 
did  not  settle  on  it  intending  to  claim  it  by  limitation. 

N".  S.  Jordan  testified  for  the  defendant  as  follows :  "I  know  the  land 
in  controversy;  I  moved  in  that  neighborhood  in  1889  from  Kountze 
and  lived  there  about  two  years  and  moved  from  there  to  Sour  Lake  in 
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1899,  and  then  moved  back  there  on  the  Q.  Shaw  survey.  That  land  is 
the  same  land  known  as  the  Philip  Cotton  homestead  and  is  known  in 
that  neighborhood  as  Phillip  Cotton  homestead.  I  moved  my  family 
there  in  June  and  went  down  there.  I  had  a  logging  contract  with  the 
Reliance  Lumber  Company  to  put  in  logs.  Alex  Fountain  was  in  the 
contract  with  me;  that  is  A.  S.  Fountain.  Alex  Fountain  moved  on  this 
land  in  July  or  August,  1889,  and  lived  there  about  four  years  I  think. 
At  the  end  of  that  time  Tobe  McKinney  took  possession  of  the  land. 
Tobe  McKinney  held  the  land  for  A.  S.  Fountain,  stayed  there  to  take 
care  of  Fountain's  house.  I  think  Tobe  ^IcKinney  moved  away  from 
there  in  the  spring  of  1900  or  latter  part  of  1899.  Fountain  bought  the 
land  and  the  improvements  from  Dr.  Woodward.  He  set  up  the  claim  to 
160  acres  and  asked  me  to  go  in  with  him  and  I  refused  to  do  so.  After 
Tobe  McKinney,  Mr.  F.  W.  A.  Fischer  took  possession  of  the  land.  He 
is  the  defendant  in  this  case.  I  am  acquainted  with  him.  F.  W.  A. 
Fischer  stayed  with  Tobe  McKinney  the  last  year  that  Tobe  was  there 
and  has  been  there  ever  since,  and  is  there  now.'' 

He  further  testified  on  cross  examination  that  he  and  Fountain  bought 
the  improvements  on  the  land  from  Dr.  Woodward  in  1889,  but  they 
did  not  buy  the  land;  that  afterwards  Fountain  wanted  to  claim  the 
land  and  told  him  it  was  vacant  and  that  they  could  get  deeds  to  it; 
that  Fountain  concluded  it  was  vacant  land  immediately  after  they  went 
on  it,  and  he  went  to  work  to  get  a  title.  He  refused  to  go  in  with  Foun- 
tain to  work  up  a  title  to  the  land  because  he  did  not  think  the  land 
was  worth  it.  On  November  25,  1891,  Fountain  purchased  the  160 
acre  tract  from  William  D.  Laird,  and  on  June  3,  1898,  conveyed  it  to 
appellant. 

The  land  has  been  occupied  by  appellant  since  he  purchased  it  in 
1898  and  he  has  paid  the  taxes  that  have  accrued  thereon  since  that 
time.  He  also  paid  several  years  back  taxes  which  accrued  prior  to  his 
purchase.    This  suit  was  brought  June  14,  1901. 

Appellant  assails  the  judgment  of  the  trial  court:  First,  on  the 
ground  that  the  evidence  fails  to  show  title  in  plaintiff  in  that  there  is 
no  evidence  in  the  record  showing  the  death  of  D.  C.  Giddings,  under 
whom  appellee  claims;  and  second,  because  the  evidence  shows  that  the 
defendant  has  title  under  the  ten  years  statute  of  limitation. 

We  think  neither  of  the  objections  to  the  judgment  are  valid.  In  the 
case  of  English  v.  Murray,  13  Texas,  366,  it  was  held  "that  letters  of 
administration  can  not  be  collaterally  offered  to  establish  the  death  of 
the  supposed  deceased,  or,  where  the  death  is  admitted,  to  prove  the  time 
of  his  death."  The  same  rule  was  announced  and  applied  by  this  court 
m  the  case  of  Turner  v.  Sealock,  54  S.  W.  Rep.,  358.  In  both  of  these 
cases  proof  of  the  fact  and  date  of  the  death  of  the  alleged  deceased  was 
essential  to  the  establishment  of  the  defense  pleaded  in  the  one,  and  the 
cause  of  action  alleged  in  the  other,  and  the  question  of  the  right  of  an 
executor  or  administrator  to  maintain  a  suit  brought  by  him  to  recover 
property  of  the  estate  without  showing  the  death  of  the  decedent  by  evi- 
dence aliunde  the  order  granting  the  application  for  probate  or  adminis- 
tration and  granting  letters  was  not  passed  on  in  either  case. 

We  are  of  opinion  that  the  rule  quoted  does  not  apply  in  suits  brought 
by  an  executor  or  administrator.    The  Probate  Court  is  only  authorized 
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to  appoint  an  executor  or  adminiatrator  upon  proof  of  the  death  of  the 
person  upon  whose  estate  administration  is  granted,  and  the  order  of  the 
court  probating  a  will  and  appointing  an  executor  or  administrator  is  at 
least  prima  fade  evidence  of  the  existence  of  the  facts  authorizing  such 
order;  and  the  right  of  the  person  so  appointed  to  maintain  a  suit  for 
the  recovery  of  property  belonging  to  the  estate  of  the  alleged  decedent 
can  only  be  questioned  under  a  plea  in  abatement. 

The  evidence  before  set  out  fails  to  show  adverse  possession  of  the  land 
in  controversy  for  ten  years  prior  to  the  institution  of  this  suit,  and  for 
that  reason  the  trial  court  did  not  err  in  instructing  the  jury  to  return 
a  verdict  in  favor  of  the  plaintiff. 

It  is  true  that  Fountain,  under  whom  appellant  claims,  went  into  pos- 
session in  1889,  but  he  only  bought  the  improvements  at  that  time  and 
is  not  shown  to  have  set  up  any  claim  to  the  land  prior  to  November, 
1891,  when  he  purchased  it  from  Laird,  and  this  was  less  than  ten  years 
before  this  suit  was  filed. 

Jordan,  the  witness  upon  whom  defendant  relies  to  show  adverse  pos- 
session in  Fountain,  does  not  say  when  the  adverse  claim  began,  but  it 
is  shown  by  his  testimony  that  Fountain  thought  the  land  was  vacant 
when  he  went  on  it  and  declared  his  intention  of  obtaining  a  title, 
through  deeds  from  its  former  possessors,  and  there  is  no  evidence 
showing  any  intention  on  the  part  of  Fountain  to  acquire  title  by  limita- 
tion, or  indicating  that  he  was  holding  adversely  to  the  owner  prior  to 
the  date  of  his  purchase  from  Laird.  The  burden  was  upon  the  defend- 
ant to  establish  his  claim  of  title  by  limitation,  and  having  failed  to 
show  an  adverse  claim  for  ten  years  prior  to  the  filing  of  this  suit,  the 
trial  court  properly  instructed  a  verdict  for  plaintiff. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
aflSrmed  and  it  has  been  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


H.  C.  Ferguson  et  al.  v.  J.  A.  Mobrison  kt  al. 

Decided  June  9,  1906. 
l.^Admittioa  of  Syideace— Vo  Bxoeption. 

Where  it  does  not  appear  that  a  bill  of  exception  was  taken  to  the  ad- 
mission of  evidence,  an  assignment  of  error  based  thereon  will  not  be  considered. 

8.^-AisiffiLment  of  Brror— Ho  Statement. 

An  assignment  of  error  that  the  court, erred  in  its  charge  because  contraiy 
to  the  undisputed  evidence,  will  not  be  considered  when  there  is  no  statement 
of  the  evidence. 

3.— Same— Misquoting  the  Beeord. 

An  assignment  of  error  which  misquotes  the  record  will  not  be  considered. 

4.— Charge— Bmphaiising  Ittve. 

A  charge  that  the  burden  was  on  the  plaintiffs  to  establish  by  a  prepon- 
derance of  the  evidence  an  issue  alleged  by  them,  did  not  unduly  emphaaicc 
such  issue. 

Appeal  from  the  District  Court  of  Denton  County.     Tried  below 
before  Hon.  D.  E.  Barrett 
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H.  C.  Ferguson  and  S,  M.  Brady,  for  appellants. 

Robert  Hopkins,  John  Church,  8.  H.  Hoshins  and  J.  T.  Bottorf,  for 
appellees. 

SPEEE,  Associate  Justice. — This  suit  was  brought  in  the  District 
Court  of  Denton  County  by  appellees  to  set  aside  a  judgment  of  the 
District  Court  of  that  county  rendered  in  1874  in  favor  of  J.  A.  Morri- 
son against  W.  S.  Trout,  the  appellees  being  for  the  most  part  heirs  of 
mA  Trout,  alleging  that  said  judgment  devested  title  out  of  said  Trout 
and  vested  it  in  said  Morrison  to  the  survey  of  land  in  controversy,  when 
said  Trout  was  dead  at  the  date  of  the  rendition  of  such  judgment. 
There  was  a  prayer  for  the  possession  of  the  land.  The  defendants 
answered  by  general  and  special  demurrers,  plea  of  not  guilty,  general 
denial,  special  pleas  and  cross  bill.  All  their  demurrers,  however,  were 
overruled  and  there  was  a  trial  before  a  jury  which  resulted  in  a  verdict 
and  judgment  for  all  the  defendants,  from  which  the  plaintiffs  have 
appealed. 

The  first  assignment  of  error,  complaining  of  the  admission  in  evi- 
dence of  the  hearsay  statement  of  James  Collins,  is  not  considered  be- 
cause no  reference  is  anywhere  made  in  the  brief  to  a  bill  of  exceptions 
taken  to  the  admission  of  such  evidence,  and  indeed,  we  have  failed  to 
find  any  in  the  record,  although  we  have  searched  for  it. 

The  second  assignment  of  error  complains  that  the  court  erred  in  the 
third  paragraph  of  his  charge  to  the  effect  that  if  the  jury  found  the 
deed  of  W.  S.  Trout  to  James  Collins  to  the  land  sued  for,  and  which 
was  offered  in  evidence  by  appellees  as  an  outstanding  title  in  said 
Collins,  was  intended  as  a  mortgage,  this  would  not  entitle  appellants 
io  recover  unless  they  should  further  find  that  the  debt  had  been  paid, 
Ijecause  it  was  shown  *Tby  the  undisputed  evidence  that  said  Collins  did 
not  claim  title  to  said  land  under  this  instrument,  and  that  he  admitted 
io  the  plaintiffs  that  the  land  belonged  to  the  heirs  of  W.  S.  Trout, 
maker  of  said  instrument.''  This  assignment,  which  is  submitted  as  a 
proposition,  is  not  followed  by  any  statement  whatever,  and  we  are  there- 
fore unable  to  say  whether  tiie  evidence  upon  this  issue  is  undisputed, 
as  appellants  say  it  is.  The  assignment  is  not  sufficient  under  the  rules 
and  it  is  therefore  not  considered. 

The  third  and  fourth  assignments  of  error  are  grouped.  The  third 
complains  of  a  charge  which  it  does  not  correctly  quote,  and  the  fourth 
insists  that  by  giving  the  fourth  paragraph  of  his  charge,  to  the  effect 
that  the  burden  is  on  the  plaintiffs  to  show  by  a  preponderance  of  the 
evidence  that  the  conveyance  from  Trout  to  Collins  was  intended  as  a 
mortgage,  the  court  unduly  emphasized  that  issue  in  the  case.  But 
after  carefully  reading  the  entire  charge,  we  are  constrained  to  hold 
otherwise.  There  is  no  assignment  of  error  requiring  us  to  consider  the 
correctness  of  the  proposition  of  law  involved  and  we  do  not  pass  upon 
it,  bi'.t  we  do  not  think  the  charge  is  on  the  weight  of  the  evidence  by 
imduly  emphasizing  any  feature  of  the  case. 

Finding  no  error  in  the  judgment,  we  order  that  it  be  afiSrmed. 

Affirffied. 
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Jake  Pearce,  Guardian,  v.  Sweet  Leitoh* 

Decided  June  9,  1906. 

Appeal  from  Probate  Order — ^Prooeediag  in  rem — ConduilTe. 

From  an  order  of  the  County  Court  setting  aside  a  homestead  to  the  sur- 
viving widow  the  administrator  of  the  estate  appealed  to  the  District  Court 
where  the  same  order  was  made.  Afterwards,  in  his  capacity  as  guardian  of 
the  minors,  he  sued  out  a  writ  of  certiorari  for  the  purpose  of  having  the 
same  order  reviewed  by  the  District  Court.  Held,  there  is  no  authority  foi 
such  second  review  of  a  probate  proceeding.  The  proceeding  to  set  aside  the 
homestead  was  a  proceeding  in  rem  and  the  judgment  of  the  District  Court 
on  appeal  was  conclusive  upon  all  persons  interest^  in  the  estate. 

Appeal  from  the  District  Court  of  Hood  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Jno.  J.  Hiner  and  ff.  D.  Payne,  for  appellant. 
Estes  dc  Douglass,  for  appellee. 

STEPHEN'S,  Associate  Justice. — This  is  an  appeal  from  a  judg- 
ment of  the  District  Court  rendered  October  25,  1905,  setting  aside  a 
homestead  to  Sweet  Leitch,  the  surviving  widow  of  D.  L.  Leitch,  de- 
ceased, the  proceeding  of  the  County  Court  where  the  original  order  was 
made  December  23,  1904,  setting  aside  to  her  the  homestead,  having 
been  taken  to  the  District  Court  by  writ  of  certiorari  at  the  instance  of 
appellant,  as  guardian  of  the  minor  children  of  D.  L.  Leitch,  after  he 
had  prosecuted  an  unsuccessful  appeal  from  said  order  as  adminstrator 
of  the  estate  of  said  D.  L.  Leitdi. 

We  know  of  no  authority  or  precedent  for  such  second  review  of  a 
probate  proceeding.  The  minors  represented  by  appellant  as  guardian 
in  the  certiorari  proceeding,  although  they  had  no  guardian  when  the 
order  was  entered  in  the  County  Court  setting  aside  the  homestead  and 
when  on  appeal  to  the  District  Court  a  like  order  was  made,  were  never- 
theless bound  as  distributees  of  the  estate  in  course  of  administration 
by  the  judgment  rendered  on  appeal  and  could  not,  through  a  guardian 
subsequently  appointed,  have  another  adjudication  of  the  same  matter 
by  means  of  a  writ  of  certiorari.  A  probate  order  may  be  brought  before 
the  District  Court  either  by  appeal,  at  the  instance  of  any  person  who 
may  consider  himself  aggrieved  by  it,  as  provided  in  article  2255  of  the 
Revised  Statutes,  or  by  certiorari,  at  the  instance  of  any  person  in- 
terested in  the  estate,  as  provided  in  article  332  of  the  Eevised  Statutes, 
or  possibly  by  both  methods;  but  when  the  matter  has  once  been  tried 
de  novo  and  disposed  of  in  either  proceeding  the  litigation  in  that  court 
is  at  an  end.  Especially  is  this  the  case  in  a  proceeding  to  set  aside  a 
homestead,  since  it  is  a  proceeding  in  rem,  which  answers  the  contention 
of  appellant  that  the  minors  were  not  parties  to  the  appeal  taken  by  the 
administrator  and  therefore  not  bound  by  the  decree  rendered  therein. 
Any  other  construction  of  the  articles  of  the  statute  above  cited  would 
lead  to  endless  litigation.  It  could  not  have  been  the  purpose  of  the 
lawmakers,  in  providing  for  the  administration  of  estates  of  deceased 
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persons,  to  allow  any  person  considering  himself  aggrieved  by  an  order 
of  the  Probate  Court  to  have  a  trial  de  novo  on  appeal,  and  at  the  same 
time  allow  every  other  person  interested  in  the  estate  to  have  the  same 
matter  again  tried  de  novo  on  writ  of  certiorari. 

The  error  of  the  court  in  proceeding  to  try  the  issue  again,  notwith- 
standing the  judgment  previously  rendered  on  appeal,  which  was  urged 
in  bar  of  the  proceeding,  was  not  one,  however,  of  which  appellant  can 
be  heard  to  complain;  but  inasmuch  as  the  court  undertook  by  this 
judgment  to  deprive  the  surviving  widow  of  a  part  of  the  annual  income 
of  the  homestead,  to  that  extent  dtering  the  original  judgment,  of  which 
complaint  is  made  by  cross  assignments,  we  have  concluded  to  reverse 
the  entire  judgment  and  dismiss  the  certiorari  proceeding. 

Reversed  and  dismissed. 

Writ  of  error  refused. 


Texas  and  Pacific  Railway  Company  v.  J.  Y.  Stbwabt. 

Decided  June  9,  1906. 

1.— neadiny — Speelal  Damage— Charge. 

Where  the  plaintiff  sought  by  his  pleading  to  recover  only  special  damami 
caused  by  the  negligence  of  the  carrier  in  delayinp^  the  transportation  of  liYe 
stock  whereby  plaintiff  was  prevented  from  complying  with  a  contract  thereto- 
fore made  by  him,  it  was  error  for  the  court  to  submit  to  the  jury  an  issue 
as  to  depreciation  in  the  market  value  of  the  stock  by  reason  of  delay  in  the 
transportation. 

S.--Oplalon  Testlmoay,  When  Admittible. 

The  question  being  whether  or  not  the  shipment  of  stock  in  question  com- 
pared favorably  with  a  previous  shipment,  it  was  not  error  to  permit  the 
plaintiff  to  tesify  as  to  his  opinion  on  the  matter,  since  such  fact  is  altogether 
a  question  of  opinion  evidence. 

1— Gaiiie  of  Injury— Pleading. 

A  general  allegation  of  rough  handling  would  not  admit  proof  of  injury 
to  stock  caused  l^  a  defective  car. 

4.— ^ntraot  of  Sliipmeat — ^Hegllgeat  Delay. 

Because  a  contract  of  shipment  did  not  bind  the  carrier  to  deliver  the 
shipment  at  any  particular  time,  the  plaintiff  was  not  thereby  prevented  from 
proving,  under  proper  pleading,  that  tne  carrier  was  guilty  of  n^ligent  delay 
ID  transporting  the  shipment. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below 
before  Hon.  W.  B.  Crockett. 

Ed.  W.  Smith,  for  appellant. 

P.  0.  Thurmond  and  Royail  0.  Smith,  for  appellee. 

SPEEB,  Associate  Justice. — ^This  is  the  second  appeal  in  this  ease 
and  an  examination  of  the  opinion  on  the  first  appeal^  reported  in  12 
Texas  Ct.  Rep.,  725,  will  disclose  the  nature  of  the  case.  We  must  again 
reverse  the  judgment  of  the  trial  court  for  errors  in  his  charge.    The 
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eighth  paragraph  of  the  court's  charge  in  part  reads:  "Therefore  you 
are  charged  that  if  under  the  preceding  paragrapihs  of  this  charge  you 
have  found  defendant  not  liable  for  the  inability,  if  any,  of  the  plaintiff 
to  fill  the  Pinkerton  and  the  Dees  contracts,  that  the  measure  of  damages 
in  this  case  is  the  difference,  if  any,  in  the  market  value  of  said  horses 
at  their  destination,  delivered  at  the  time  and  in  the  condition  in  which 
they  were,  and  their  market  value  at  their  destination  delivered  at  the 
time  and  in  the  condition  in  which  they  should  have  been.''  This  is  con- 
strued by  both  parties,  and  properly  so  we  think,  to  mean  that  the  measure 
of  appellee's  damages  would  be  as  indicated  in  the  event  the  jury  found 
that  appellant  was  not  liable  for  the  loss  of  either  the  Pinkerton  or  the 
Dees  contract.  This  is  erroneous  for  the  reason  that  appellee  sought 
only,  to  recover  the  special  damages  incident  to  a  loss  of  the  sales  under 
these  contracts,  and  nowhere  made  a  case  entitled  him  to  recover  for 
depreciation  in  the  market  value  of  his  horses.  Indeed,  it  is  nowhere 
alleged  that  the  contract  price  of  $27.50  per  head  at  Mineola,  or  $20 
per  head  at  Texarkana,  represented  the  market  value  of  the  animals  at 
those  places  if  delivered  with  proper  care,  or  that  they  would  have  had  a 
market  value  at  all.  For  aught  that  appears  from  the  pleadings,  these 
contracts  of  sale  may  have  been  very  advantageous  ones,  exceeding  the 
real  market  value  of  appellee's  animals,  and  indeed,  he  may  have  actu- 
ally realized  their  full  market  value  when  they  were  finally  sold.  Since 
appellee  alleged  no  other  loss  than  that  of  the  sales  under  the  Pinkerton 
and  Dees  contracts,  he  should  not  have  been  permitted  to  recover  any 
other. 

It  is  insisted  by  appellant  that  notice  to  the  foreman  of  its  stockyards 
at  Fort  Worth  of  the  sale  to  Dees  prior  to  the  shipment  of  the  stock  from  ' 
Fort  Worth  to  Texarkana,  would  not  be  binding  upon  it,  since  such  agent 
had  no  authority  in  the  premises.    But  upon  another  trial  the  extent  of 
this  agent's  authority  may  be  shown,  and  this  question  thus  eliminated. 

It  seems  that  appellee's  sale  of  the  horses  to  Pinkerton  at  Mineola 
was  conditioned  upon  their  comparing  favorably  with  a  previous  ship- 
ment, and  on  the  trial  he  was  permitted  to  testify  that  they  did.  It  is 
true  that  this  involved  a  conclusion  or  opinion  of  the  witness,  but  that  is 
no  valid  objection  to  the  testimony,  since  such  fact  is  altogether  a  ques- 
tion of  opinion  evidence.  No  point  is  made  that  the  witness  was  not 
qualified  to  give  his  opinion  upon  the  subject. 

Upon  another  trial,  if  appellee  desires  to  prove  that  the  car  in  which 
his  horses  were  shipped  was  defective  and  resulted  in  injury  to  them,  he 
should  amplify  his  pleadings.  It  can  hardly  be  said  that  a  general  alle- 
gation of  rough  handling  would  be  sufficient  to  admit  proof  of  a  de- 
fective car.  We  can  not  see,  however,  that  proof  of  such  fact  would  be 
at  all  relevant  to  any  issue  under  the  pleadings  as  they  now  stand,  since 
undeniably  the  injured  condition  of  the  horses  had  nothing  to  do  with 
the  loss  of  either  sale. 

Appellee's  testimony  to  the  effect  that  appellant's  delays  caused  him  to 
miss  the  sale  to  Pinkerton  at  Mineola  was  not  contradictory  of  the 
written  contract  of  shipment  stipulating  that  the  stock  were  not  to  be 
transported  within  any  specified  time,  nor  to  be  delivered  at  any  par- 
ticular day,  nor  in  season  for  any  particular  market,  because  he  alleged, 
and  the  evidence  tended  to  show,  that  he  would  have  reached  Mineola 
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in  time  to  have  consummated  the  sale  to  Pinkerton  but  for  the  negli- 
gence of  appellant. 

In  view  of  another  trial  we  suggest  that  appellant's  sixth  assignment 
of  error  raises  a  point  that  should  be  observed  in  the  charge.  If  the 
contract  price  under  the  Dees  contract  was  $20  per  head  and  freight,  and 
the  jury  should  find  that  appellant  was  liable  for  the  loss  of  the  Pinker- 
ton  sale  only,  then  the  measure  of  damages  would  be,  as  we  indicated  in 
the  former  opinion  and  as  charged  by  the  court,  the  difference  between 
the  contract  price  of  the  horses  at  Mineola,  and  the  sum  brought  at 
Port  Worth— <20  per  head  and  freight. 

For  the  error  in  the  court's  charge  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


San  Jacinto  Oil  Company  et  al.  v.  J.  J.  Culberson  et  al., 

I.VTERVENORS. 

Decided  June  9,  1906. 

1. — ^Ecport  of  Vaster  in  Cliaiieery,  When  Conclniive. 

In  the  appointment  of  a  master  in  chancery  in  a  receivership  suit  the 
master  was  directed  to  ascertain  and  report  to  the  court  the  nature,  validity 
and  amounts  of  all  claims  against  the  defendant  company  and  to  report  his 
eondusions  of  law  and  fact  upon  all  interventions  in  said  suit;  it  was  further 
ordered  that  said  master  in  chancery  should  file  his  reports  from  time  to  time 
and  that  any  ^arty  interested  in  the  suit  should  be  heard  upon  exceptions  to 
the  same,  provided  such  exceptions  were  made  before  the  master  in  chancery 
upon  the  rendition  by  him  of  his  conclusions  in  the  premises,  and  upon  failure 
to  make  exception  to  said  report  at  said  time  then  the  report  of  the  master 
should  stand  confirmed.  The  master  thereafter  heard  the  claims  of  several 
intervenors  and  filed  his  report  thereon  in  court.  No  exception  was  taken  by 
the  defendant  company  before  the  master  to  his  findings;  but  on  the  same  day 
on  which  his  report  was  filed  said  company  filed  in  court  numerous  exceptions 
to  the  same.  Held,  the  report  of  the  master  in  chancery  should  have  been 
approved  as  conclusive  of  the  issues,  and  it  was  error  to  submit  to  a  jury  the 
Issues  raised  by  said  exceptions. 

S.— Same— Aiffht  of  Trial  by  Jury. 

While  it  is  true  that  under  our  laws  a  party  litigant  is  entitled  to  a 
trial  by  jury  in  all  cases  of  equitable  as  well  as  legal  cognizance,  still  this 
right  will  be  considered  as  waived  imless  seasonably  exercised. 

S. — Same— Same— Praotiee. 

The  proper  practice  would  have  been  for  a  party  complaining  of  a  master's 
report  to  have  presented  his  objections  to  the  master,  to  the  end  that  he  might 
correct  his  findmgs,  and  if  he  failed  to  do  so,  then  to  have  the  master  certify 
along  with  his  report  the  evidence  upon-  which  his  contested  conclusions  of 
fact  were  found,  so  that  the  court  might  review  the  findings. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Mike  E.  Smith. 

Capps  &  Cantey  and  A.  B.  Flanary,  for  appellants. — The  court  erred 
in  permitting  the  intervenors  to  introduce  in  evidence  the  report  of  the 
master  for  that  such  testimony  was  improper  and  irrelevant^  the  same 
Vol.  XLIII.  Civil— 26.  ' 
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liaving  been  excepted  to  by  defendant,  and  is  not  such  evidence  as 
contemplated  by  the  statute,  and  that  the  case  at  bar  was  not  such  a  case 
as  authorized  the  introduction  of  the  master's  report  for  any  purpose 
whatever,  and  that  such  report  is  hearsay  in  its  nature,  and  is  an  ex- 
pression on  the  part  of  a  third  party,  and  tended  to  deprive  the  de- 
fendant of  the  constitutional  right  of  trial  by  jury,  and  further  for 
that  the  facts  stated  in  such  report  are  not  in  conformity  with  the  alle- 
gations of  the  inter venors^  pleadings,  and  especially  as  to  that  part  of 
the  same  making  a  finding  with  reference  to  the  coal  purchased  by  the 
interveners,  for  that  there  is  no  pleading  to  justify  any  such  findings 
and  no  allegations  in  the  petition  of  the  intervenors  raising  an  issue  as 
to  any  such  measure  of  damages;  and  the  court  further  erred  in  over- 
ruling defendant's  motion  for  a  new  trial  based  on  this  error.  Rev. 
Stats.,  arts.  1485,  1494;  Barkley  v.  Tarrant  County,  53  Texas,  251; 
Kendall  v.  Hackworth,  66  Texas,  506;  Moore  v.  Waco  Building  Asso- 
ciation, 9  Texas  Civ.  App.,  407. 

The  report  of  the  master  being  excepted  to  did  not  shift  the  burden 
of  proof  from  the  intervenors  to  the  defendants.  Art.  1496,  Sayles' 
Rev.  Stats. ;  Hills  v.  Dons,  3T  S.  W.  Rep.,  638 ;  Hempner  v.  Galveston 
County,  76  Texas,  216;  Whitehead  v.  Perie,  15  Texas,  7;  Dwyer  v. 
Kalteyer,  68  Texas,  559 ;  Clark  v.  Hill,  67  Texas,  148 ;  Beaumont  Pasture 
Co.  V.  Preston,  65  Texas,  451;  Eagle  Mfg.  Co.  v.  Hanaway,  90  Texas. 
681. 

A.  M.  Carter,  for  appellees. — The  failure  of  the  San  Jacinto  Oil  Com- 
pany and  George  W.  Armstrong  to  except  to  the  master's  report,  as  pro- 
vided for  by  the  order  appointing  the  said  master,  deprived  them  of  the 
right  under  said  order  to  any  hearing  upon  the  exceptions  to  the  same 
filed  only  in  the  clerk's  ofiice,  and  upon  filing  such  report  by  the  master, 
the  same  stood  confirmed  by  reason  of  the  said  order  as  aforesaid.  Rev. 
Stats.,  arts*  1485,  1903;  Henderson's  Chancery  Practice,  sees.  413,  414, 
417,  418,  471,  472,  470,  477,  478,  479,  480,  441,  482,  483-496,  362- 
380;  16  Cyc,  p.  444-0  et  seq. 

The  appellant  did  not  except  before  the  master  and  bring  up  the 
evidence  heard  before  him  with  said  exceptions,  and  therefore  the  court 
below  had  nothing  before  it  by  which  it  could  ascertain  whether  or  not 
the  said  master  had  erred  in  any  conclusions  of  fact  that  he  arrived  at. 
16  Cyc,  pp.  451  and  452. 

CONNER,  Chief  Justice. — ^The  judgment  appealed  from  in  this 
case  is  one  in  accord  with  a  report  of  the  master  in  chancery  in  the 
receivership  proceedings  against  the  appellant  oil  company.  It  appears 
that  on  January  16,  1903,  at  the  instance  of  a  complaining  creditor,  the 
District  Court  of  Tarrant  County  for  the  Seventeenth  Judicial  District 
appointed  a  receiver  to  take  charge  of  all  property  and  assets  of  the  San 
Jacinto  Oil  Company.  Neither  the  regularity  nor  validity  of  the  ap- 
pointment of  the  receiver  is  questioned,  and  hence  it  needs  no  further 
notice.  On  the  7th  day  of  March  thereafter,  said  court  also  duly  appointed 
a  master  in  chancery,  who  was  directed,  among  other  things,  to  ascert.iin 
and  report  to  the  court  the  nature,  validity,  and  amount  of  all  debts, 
claims  and  demands  against  the  oil  company,  of  which  it  appears  there 
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is  a  large  number,  and  to  investigate  and  report  his  conclusions  of  law 
and  fact  upon  all  pleas,  motions  or  interventions  then  on  file  or  that 
might  thereafter  be  filed  in  the  receivership  cause.  The  master  was 
required  to  give  due  notice  of  the  time  and  place  of  his  hearings  and  was 
given  power  to  compel  the  production  of  evidence.  The  order  of  refer- 
ence contains  the  following  further  special  provision,  namely:  "It  is 
further  ordered  and  decreed  that  said  master  in  chancery  shall  file  his 
report  herein  from  time  to  time  as  he  may  complete  the  same  and  that 
any  party  or  parties  interested  in  this  suit,  may  and  shall  be  heard  upon 
exceptions  to  the  same,  provided  that  such  exceptions  shall  have  been 
made  before  the  master  in  chancery  upon  the  rendition  by  him  of  his 
conclusions  in  the  premises  covered  by  his  report,  and  upon  the  failure 
of  any  or  all  of  the  parties  interested  in  any  of  the  matters  pending 
before  said  master  to  take  exceptions  to  his  conclusions  or  report  before 
him,  then  upon  the  filing  of  any  such  report  by  the  master  the  same  shall 
stand  confirmed.** 

On  April  24, 1903,  appellees  J.  J.  Culberson,  the  Paris  Oil  and  Cotton 
Company,  the  West  Cotton  Oil  Company,  the  Ladonia  Cotton  Oil  Com- 
pany, the  Celeste  Cotton  Oil  Company,  the  Waxahachie  Cotton  Oil 
Company,  the  Decatur  Cotton  Oil  Company,  the  Corsicana  Cotton  Oil 
Company,  the  Bosebud  Cotton  Oil  Company,  and  the  Shreveport  Cotton 
Oil  Company,  by  leave  of  court  granted,  intervened  in  the  receivership 
cause  and  alleged  the  execution  of  a  contract  with  the  appellant  oil 
company  by  the  terms  of  which  it  agreed  to  furnish  the  appellee  cotton 
oil  companies  all  the  crude  oil  in  tank  car  lots  necessary  for  their  use  as 
fuel  for  the  term  of  one  year  beginning  June  26,  1902,  at  ten  cents  per 
barrel  of  forty-two  gallons  each.  The  contract,  as  exhibited  in  the  peti- 
tion for  intervention,  was  voidable  by  acts  of  God,  accidents  to  oil  wells, 
failure  of  oil  wells,  or  governmental  interference.  Interveners  charged 
that  the  contract  had  been  breached  by  an  entire  failure  and  refusal  of 
the  San  Jacinto  Oil  Company  to  supply  crude  oil,  and  damages  were 
laid  in  the  sum  of  fifty-two  thousand  dollars  for  each  of  the  intervening 
companies. 

The  record  fails  to  disclose  the  time  or  circumstances  of  the  hearing 
before  the  master  in  chancery,  but  it  does  appear  from  his  report,  filed 
in  the  court  on  August  12,  1904,  that  he  did,  without  objection,  hear 
appellees*  plea  of  intervention  upon  an  answer  of  the  San  Jacinto  Oil 
Company  excusing  its  non-performance  of  the  intervenors*  contract  on 
the  ground  of  a  failure  of  its  oil  wells  to  furnish  suflBcient  oil  to  supply 
the  requirements  of  the  contract.  The  master  found  and  reported  in 
favor  of  interveners.  He  found  as  matter  of  fact,  without  certifying, 
however,  the  evidence  upon  which  his  findings  were  based,  among  other 
things,  the  execution  and  breach  of  the  contract  as  alleged,  and  reported 
that,  *^From  the  foregoing  findings  of  fact  I  concluded  that  said  inter- 
venors  are  entitled  to  have  judgment  severally  against  defendant  as 
follows:  Paris  Cotton  Oil  Company,  $1,772.01 ;  AYaxahachie  Cotton  Oil 
Company,  $2,719.53;  Rosebud  Cotton  Oil  Company,  $1,680;  Celeste 
Cotton  Oil  Company,  $278.55 ;  Ladonia  Cotton  Oil  Company,  $607.20 ; 
Shreveport  Cotton  Oil  Company,  $2,530.20.  I  find  that  the  other  inter- 
▼enors,  namely.  West  Cotton  Oil  Company,  Corsicana  Cotton  Oil  Com- 
pany, and  the  Decatur  Cotton  Oil  Company  are  not  entitled  to  recover 
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any  sum,  there  being  no  testimony  introduced  by  them  in  sapport  of 
their  intervention/' 

No  exception  or  objection  before  the  master  appears  to  have  been  made 
to  his  said  findings,  but  on  the  same  day  his  report  was  filed  in  the 
court  appellants  also  filed  with  the  clerk  of  the  court  numerous  objections 
contesting  substantially  all  of  the  master's  conclusions.  No  further 
action  appears  to  have  been  taken  until  March  23,  1905,  when  there  was 
a  trial  before  a  jury  which  returned  a  verdict  for  appellees  and  upon 
which  the  judgment  was  rendered,  as  stated  in  the  beginning. 

The  errors  assigned  all  relate  to  ihe  proceedings  on  the  trial  before  the 
jury,  and  while  we  incline  to  the  opinion  that  the  court  erroneously 
admitted  the  master's  report  in  evidence  and  erred  in  instructing  the 
jury  that  the  burden  was  upon  appellants  to  disprove  it,  we  nevertheless 
conclude  that  all  such  errors  are  harmless,  on  the  ground  that  no  other 
final  result  could  have  been  properly  reached.  The  original  error  of  the 
court  was  in  failing  to  approve  the  master's  report  after  it  was  filed, 
and  in  submitting  the  cause  to  the  junr  at  all.  The  correct  practice  in 
such  cases  does  not  seem  to  be  very  well  crystallized  in  our  own  adjudi- 
cated cases,  nor  can  it  be  said  to  be  entirely  uniform  in  the  courts  of 
other  States.  But  article  1485,  Revised  Statutes,  in  every  case  of  the 
appointment  of  a  receiver,  requires  the  appointment  of  a  master  in 
chancery  ^Vho  shall  .perform  all  of  the  duties  required  of  him  by  the 
court,  and  shall  be  under  orders  of  the  court,  and  have  such  power  as  a 
master  in  chancery  has  in  a  court  of  equity."  Further,  article  1493, 
Revised  Statutes,  provides  that,  "In  all  matters  relating  to  the  appoint- 
ment of  receivers,  and  to  their  powers,  duties,  and  liabilities,  and  to  the 
powers  of  the  court  in  relation  thereto,  the  rules  of  equity  shall  govern 
whenever  the  same  are  not  inconsistent  with  the  provisions  of  this 
chapter  and  the  general  laws  of  the  State."  We  find  no  other  statute  of 
controlling  effect  and  hence  are  relegated  to  the  general  rules  of  equity 
for  the  proper  practice. 

Under  our  law  it  is  doubtless  true  that  a  party  litigant  is  entitled  to  a 
trial  by  jury  in  all  cases  of  equitable  as  well  as  of  legal  cognizance. 
This  right,  however,  must  be  seasonably  applied  for.  It  would  be  an 
unreasonable  extension  of  the  right  to  hold  that  a  party  whose  cause*  as 
here,  was  without  objection,  referred  to  a  master  in  chancery  for  find- 
ings, and  who  appears  before  such  master  and  contests  the  issues  joined, 
could  thereafter  demand  a  trial  de  novo  before  a  jury  merely  because  he 
is  dissatisfied  with  the  master's  conclusions.  (Preeland  v.  Wright,  28 
N.  E.  Rep.  (Mass.),  678;  Henderson's  Chancery  Practice,  art.  424.) 
The  author  cited,  in  the  second  paragraph  of  the  section  referred  to, 
says :  "The  right  to  ask  that  an  issue,  or  issues,  of  fact  be  made  by  the 
chancellor  and  submitted  to  a  jury  for  determination  is  one  that  may  be 
waived,  and  is  treated  as  waived  unless  seasonably  asserted;  and  it  is 
now  settled  that,  after  the  whole  cause  has  been  referred  to  a  master 
and  his  report  has  been  filed,  it  is  too  late  to  insist  upon  a  trial  by  jury 
as  of  right.  ITie  application  should  be  made  before  the  cause  is  referred, 
because  a  trial  of  all  the  issues  of  fact  is  inconsistent  with  a  trial  by 
jury.  Questions  of  fact  in  equity  are  tried  by  the  court  in  the.  first 
instance ;  or  by  a  master,  and,  upon  exceptions  to  his  report,  by  the  court, 
or  upon  issues  submitted  to  a  jury.    They  are  in  no  given  case,  however. 
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tried  but  in  one  mode,  except  where,  on  coming  in  of  the  master^s  report, 
the  finding  appears  unsatisfactory,  and  the  nature  of  the  evidence  dis- 
closed presents  a  case  which  the  court  in  its  discretion  ought  to  hear  or 
send  to  a  jury.  A  party  who  has  had  his  day  in  court  has  no  right  to 
complain  of  the  court  for  refusing  to  allow  him  to  subject  the  other 
partjT  to  further  delay  and  expense  by  appeal  from  a  master  to  a  jury. 
It  would  be  unreasonable  to  permit  a  party  to  go  to  trial  before  a  master 
and  take  his  chances  of  a  favorable  report,  and  then,  dissatisfied  with 
the  result,  have  another  trial  before  a  jury  and  thereby  put  the  other 
party  to  unnecessary  expense  and  trouble/*  While  as  indicated  in  the 
above  quotation,  and  as  plainly  stated  in  other  parts  of  the  section  from 
which  it  is  taken,  it  is  under  certain  circumstances  within  the  court's 
discretion  to  order  an  issue  to  be  submitted  to  a  jury,  even  after  the 
coming  in  of  the  master's  report,  but  it  is  said  that  "this  course  should 
never  be  pursued  except  good  reason  appears  therefor,*'  and  nothing  in 
the  record  before  us,  in  our  opinion,  shows  that  this  controversy  comes 
within  any  exception  to  the  general  rule,  or  was  referred  to  a  jury  in 
the  exercise  of  the  court's  discretion. 

The  proper  practice,  as  applied  to  the  facts  of  this  case,  was  for  ap- 
pellants to  have  presented  their  objections  to  the  master  to  the  end  that 
he  might  have  opportunity  to  correct  his  findings,  and  in  event  of  his 
failure  to  do  so,  then  to  have  the  master  certify  along  with  his  report 
the  evidence  upon  which  his  contested  conclusions  of  fact  were  founded, 
so  that  the  court  could  review  the  findings.  By  the  great  weight  of  the 
authorities,  in  the  absence  of  exceptions  before  the  master,  and  in  the 
absence  of  the  evidence  upon  which  his  conclusions  of  fact  are  based,  the 
court  as  a  general  rule  will  only  review  such  errors  as  are  apparent  on 
the  face  of  the  master's  report.  See  Fletcher's  Equity  Pleading  & 
Practice,  articles  601  and  607;  16  Cyc,  pages  446  and  448;  19  Cent. 
Dig.  C.  C,  1478  and  1486,  and  authorities  cited.  In  our  judgment  the 
authorities  referred  to,  as  well  as  the  order  of  reference  hereinbefore 
quoted,  requires  the  conclusion,  under  the  circumstances  of  this  case, 
that  the  report  of  the  master  in  chancery  is  conclusive  and  the  court 
below  should  have  approved  it  without  referring  the  issues  to  the  jury. 
The  verdict  and  judgment,  however,  being  to  the  same  effect  as  the 
master's  report,  the  judgment  will  be  affitmed. 

Affirrned, 

Writ  of  error  granted. 


T.  H.  Waller  v.  X.  A.  Gray  bt  ux. 

Decided  June  9,  1906. 

L^Jurlidietioii — ^Xoney  Demand — Coiuity  Court. 

A  suit  was  brought  in  the  District  Court  upon  an  unliquidated  demand 
for  $1,500;  afterward  by  amended  petition  the  claim  was  reduced  to  $500. 
Held,  the  District  Court  had  no  jurisdiction  to  try  the  case  after  the  amend- 
ment was  filed. 


ae— L^ilatiTe  Aot— Bettering  Jnrisdietion. 
By  an  Act  of  the  Legislature,  which  took  eflTect  July  14,  1905,  the  general 
jurisdiction  of  a  County  Court  in  civil  and  criminal  matters  was  restored;  in 
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a  suit  for  damages  then  pending  in  the  DiBtrict  Ck)urt  of  the  same  county  an 
amended  petition  was  filed  on  August  7,  1905,  reducing  the  claim  for  $1,500 
to  $500.  Held,  upon  the  filing  of  the  amended  petition  the  District  Gocirt 
should  have  transferred  the  case  to  the  County  Court. 

ON   BEHEARIlfG. 

8. — ^Interest  as  Damages — Jnrlsdiotion. 

In  a  suit  for  $500  damages  and  interest  thereon,  the  interest  being  claimed 
as  part  of  the  damages  to  which  plaintiff  is  entitled  in  addition  to  the  amount 
named  as  damages,  the  District  Court  would  have  jurisdiction. 

4. — ^Boundaries — ^Frand — Discovery — ^Limitation. 

The  failure  on  the  part  of  a  vendee  of  land  to  have  the  same  surveyed  and 
thus  determine  whether  or  not  the  boundaries  pointed  out  by  his  vendor  are 
correct,  is  not  necessarily  negligence,  and  in  the  absence  of  negligence  limita- 
tion will  not  begin  to  run  until  the  fraud  is  actually  discovered. 

5. — Same — Case  Distinguished. 

In  the  case  of  Bass  v.  James,  83  Texas,  110,  the  trial  court  held  as  a 
matter  of  fact  upon  the  evidence  before  it,  that  the  purchaser  of  the  land  in 
that  case,  by  the  exercise  of  reasonable  diligence,  could  have  sooner  discovered 
the  falsity  of  the  representations  relied  on.  In  the  case  at  bar  the  question 
is  as  to  the  sufiiciency  of  plaintiff's  pleading,  and  there  is  nothing  on  the 
face  of  the  pleading  which  reauires  a  holding  that  plaintiff  was  guilty  of  neg^ 
ligence  in  not  having  the  lana  surveyed. 

Appeal  from  the  District  Court  of  Boberts  County.  Tried  below  be- 
fore Hon.  B.  M.  Baker. 

Willis  &  Willis,  for  appellant. — The  two  years*  statute  of  limitation 
does  not  apply  to  the  appellant's  original  petition,  and  the  court  erred  in 
sustaining  a  special  exception  raising  said  statute.  Davis  v.  Nuzum,  40 
N.  W.  Rep.,  497;  Alvord  v.  Waggoner,  29  S.  W.  Sep.,  797;  Brown  v. 
Brown,  61  Texas,  49;  Guinn  v.  Ames,  11  Texas  Ct.  Bep.,  71;  Base  v. 
James,  83  Texas,  110. 

Coffee  &  Kelly  and  Theodore  Made,  for  appellee. — ^Where  plaintiff  by 
amendment  reduces  the  amount  sued  for  below  the  jurisdiction  of  the 
court,  jurisdiction  is  lost,  where  he  refuses  to  amend.  Haddock  v.  Taylor, 
74  Texas,  216;  Townsend  v.  Texas  &  N.  0.  By.,  13  Texas  Ct.  Bep.,  456; 
Creswell  Ranch  Co.  v.  Scoggins,  18  Texas  Civ.  App.,  376. 

Although  plaintiff's  original  petition  might  have  claimed  damages  in 
an  amount  within  the  jurisdiction  of  the  District  Court,  still  where  he 
afterwards  amends  and  sues  for  exactly  $500,  and  his  trial  amendment 
concludes  with  prayer  for  judgment  "as  in  his  original  petition,*'  this 
concluding  prayer  is  regarded  merely  as  a  "flourish  of  the  pleader**  and 
jurisdiction  depends  upon  the  amount  which  the  allegation  of  the  peti- 
tion shows  plaintiff  is  entitled  to.  In  this  case  the  trial  amendment 
clearly  showed  that  plaintiff  was  claiming  exactly  the  sum  of  $500. 
Buer  V.  Prescott,  14  S.  W.  Rep.,  138. 

The  County  Court  and  not  the  District  Court  has  exclusive  jurisdiction 
of  a  money  demand  for  exactly  $500.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Ram- 
bolt,  67  Texas,  654;  Carroll  v.  Silk,  70  Texas,  fe3;  Betterton  v.  Echols.. 
85  Texas,  214;  Garrison  v.  Pacific  Express  Company,  69  Texas,  345; 
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Lazarus  v.  Swafford,  15  Texas  Civ.  App.,  369;  Creswell  v.  Scoggins,  15 
Texas  Civ.  App.,  376;  Cleaver  v.  Duke,  93  Texas,  657. 

CONNER,  Chief  Justice. — This  suit  was  originally  instituted  by 
appellant  in  the  District  Court  of  Gray  County  to  recover  of  appellees 
damages  in  the  sum  of  $1,500,  it  being  alleged  in  substance  that  this 
sum  constituted  the  difference  in  value  between  a  certain  tract  of  land 
sold  by  appellees  to  appellant  as  it  actually  existed  and  as  by  them  fraud- 
ulently represented.  By  agreement  of  all  parties  the  venue  of  the  case 
was  thereafter  changed  to  the  District  Court  of  Roberts  County.  In  the 
latter  court,  on  the  7th  day  of  August,  1905,  appellant  filed  an  amended 
petition,  it  is  styled  a  trial  amendment,  in  which  he  limited  his  demand 
to  the  sum  of  $500,  the  distinct  allegation  being  "that  said  $500  repre- 
sented the  difference  in  the  value  between  the  said  land  as  it  actually 
existed  and  as  represented  by  defendant  Gray."  Appellees  move  to 
dismiss  the  case  for  want  of  jurisdiction  in  the  District  Court  of  Roberts 
County. 

As  originally  presented  the  District  Court  of  Roberts  County  undoubt- 
edly had  jurisdiction  of  the  case,  but  it  seems  equally  clear  that  by  the 
trial  amendment  appellant  deprived  himself  of  the  right  of  being  further 
heard  in  that  court;;  It  is  well  settled  that  the  County  Court  and  not  the 
District  Court  has  exclusive  jurisdiction  of  a  money  demand  for  exactly 
$500.  (See  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rambolt,  67  Texas,  654;  Carroll 
V.  Silk,  70  Texas,  23;  Betterton  v.  Echols,  85  Texas,  214;  Garrison  v. 
Pacific  Express  Co.,  69  Texas,  345;  Lazarus  v.  Swafford,  15  Texas  Civ. 
App.,  369;  Creswell  v.  Scoggins,  15  Texas  Civ.  App.,  376.)  At  the  time 
of  the  filing  of  the  trial  amendment  the  general  jurisdiction  of  the 
County  Court  of  Roberts  County  (theretofore  removed)  had  been  re- 
stored by  an  Act  of  the  Twenty-ninth  Legislature  (Acts  Regular  Session 
1905,  page  111)  which  became  effective  July  14,  1905.  The  Act  provided 
that  when  it  took  effect  it  should  be  the  duty  of  the  district  clerks  of  the 
counties  therein  named  to  make  full  and  complete  transcripts  of  all  orders 
on  the  criminal  and  civil  dockets  in  cases  then  pending  before  the  Dis- 
trict Court  of  which  cases  by  the  provisions  of  the  Act  original  jurisdic- 
tion was  given  to  the  County  Court,  and  to  deliver  said  transcripts  with 
the  original  papers  and  a  certified  copy  of  the  bill  of  costs  in  each  case 
to  the  county  clerk,  who  should  file  the  same  and  enter  the  cases  on  the 
County  Court  docket  for  trial  in  tiiat  court.  It  follows,  in  the  opinion 
of  the  majority,  that  upon  the  filing  of  appellant's  said  trial  amend- 
ment, the  District  Court  of  Roberts  County  should  have  entered  the 
proper  order  transferring  the  case  to  the  County  Court. 

It  is  suggested  that  the  Act  related  to  pending  cases  only  and  that 
inasmuch  as  the  trial  amendment  had  not  been  filed  at  the  time  the  Act 
began  to  speak  or  take  effect,  no  authority  existed  for  a  transfer.  The 
majority  are  of  opinion,  however,  that  the  trial  amendment  should  be 
construed  as  appellant's  interpretation  of  his  original  petition,  and  as 
truly  stating  the  exact  limit  of  his  claim  for  damages  which  had  been 
erroneously  stated  or  enlarged  in  the  original  petition.  Until  the  Act 
referred  to  took  effect  the  District  Court  of  Roberts  County  had  juris- 
diction of  the  case  viewed  either  as  one  of  County  or  District  Court 
cognizance,  inasmuch  as  by  law  until  then  the  District  Court  had  the 
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jurisdiction  of  both  courts.  When  the  Act  took  effect  the  case  was  ap- 
parently one  to  which  the  Act  did  not  apply,  for  on  the  face  of  the 
original  petition  the  amount  in  controversy  gave  jurisdiction  to  the 
District  and  not  the  County  Court.  As  interpreted,  however,  by  the 
amendment  the  case  at  all  times  was  a  County  Court  case  and  when  this 
fact  appeared,  was  made  known  by  the  amendment,  the  majority  think 
the  legislative  Act  applied,  and  that  the  court  could  and  should. have 
then  done  what  it  had  merely  failed  to  do  because  of  the  mistaken  or 
false  allegation  in  the  original  petition. 

The  judgment  will  therefore  be  reversed  and  the  cause  remanded  for 
proceedings  in  accordance  with  this  opinion. 

ON  BEHEARING. 

On  the  original  hearing  we  overlooked  the  effect  that  we  now  think 
must  be  given  to  the  prayer  of  the  trial  amendment.  The  amended  pe- 
tition is  concluded  with  the  prayer  "for  judgment  as  in  his  original 
petition.^'  In  addition  to  the  $1,500  damage  alleged  by  the  plaintiff 
in  his  original  petition,  he  prayed  to  recover  "interest  thereon,"  with 
costs  of  suit,  etc.  We  have  concluded  that  the  prayer  of  the  amendment 
is  sufficient  to  authorize  the  assessment  of  interest  on  appellant's  claim. 
If  appellant,  under  the  allegations  of  his  petition,  is  entitled  to  interest, 
it  follows  that  we  were  in  error  in  the  conclusion  originally  announced 
that  the  District  Court  was  without  jurisdiction.  The  interest  mentioned 
added  to  the  $500  principal  sum  claimed  in  the  amended  petition  clearly 
puts  the  case  within  the  jurisdiction  of  the  District  Court,  and  the 
motion  for  rehearing  will  therefore  be  granted.  This  conclusion  requires 
of  us  a  consideration  of  the  assignments  of  error,  but  before  passing  to 
them  we  will  observe  that  the  "interest"  of  which  we  speak  in  disposing 
of  the  motion  for  rehearing  is  not  that  allowed  eo  nomine  by  law,  but 
such  as  is  permitted  by  way  of  damages,  and  which  we  think,  under  the 
facts  alleged,  is  included  in  appellant's  measure  of  damages.  (See 
Heidenheimer  &  Co.  v.  Ellis,  67  Texas,  426;  Baker  v.  Smelser,  88  Texas, 
26;  3  Washburn  on  Real  Property,  p.  528.) 

It  appears  that  upon  the  trial  appellee  specially  excepted  to  appellant's 
original  petition  because  the  said  petition  charges  the  alleged  fraud  for 
which  plaintiff  is  seeking  to  recover  was  perpetrated  more  than  five  years 
before  the  institution  of  this  suit,  and  fails  to  allege  facts  that  will  take 
said  claim  out  of  the  statute  of  limitation ;  wherefore  defendants  say  that 
said  cause  of  action  is  barred  by  the  two  years  statute  of  limitation," 
etc.  The  court  sustained  this  exception,  whereupon  appellant  filed  the 
amendment  mentioned  above  and  in  the  original  opinion,  but  the  court 
ruled  that  the  trial  amendment  did  not  meet  the  ruling  of  the  court 
upon  the  special  exception,  and  appellant  having  declined  to  further 
amend,  the  cause  was  dismissed.  We  think  the  court  erred  in  the  action 
stated.  It  was  alleged  in  both  the  original  and  amended  petitions  that 
appellee  Gray  at  the  time  of  the  fraudulent  representations  charged  was 
in  possession  of  the  land  afterwards  proven  to  be  not  a  part  of  the  survey 
appellant  had  purchased;  that  appellee  pointed  the  same  out  as  part  of 
the  survey  purchased,  and  that  appellant  believed  such  statements  and 
was  without  reason  for  thinking  otherwise.    In  the  amended  petition  it 
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was  alleged  that  appellant  went  into  possesBion  of  the  identical  land  bo 
pointed  out  and  remained  in  possession  to  the  exact  boundaries  as  pointed 
out  until  the  5th  day  of  October,  1899,  when  appellant  sold  the  land 
to  another;  that  appellant,  relying  upon  appellees'  said  representations, 
likewise  represented  the  land  as  part  of  the  survey  sold;  that  appellant's 
vendee  remained  in  possession  until  January  29, 1904,  when  he  was  ousted 
from  the  116  acres  of  land  so  lost;  that  this  date  was  the  first  intimation 
appellant  had  of  the  falsity  of  the  representations  made  by  appellee  Gray ; 
that  appellant  had  continuously  relied  upon  said  representations  as  being 
true  up  to  said  date,  and  that  appellant  ^'could  not  have  known  the  falsity 
of  said  representations  by  the  use  of  ordinary  diligence  at  any  time  there- 
tofore/' etc.  There  was  no  exception  to  tiie  trial  amendment  and  we 
think  the  averments  are  su£Scient  to  admit  proof  on  appellant's  part 
that  he  was  not  negligent  in  his  failure  to  have  earlier  discovered  the 
fraud  charged.  It  has  sometimes  been  said  that  actual  concealment  is 
necessary,  and  that  the  mere  fact  of  nondiscovery  of  a  fraud  is  not  enough. 
This  can  not  mean  that  the  defrauded  party  must  necessarily  have  used 
some  affirmative  means  to  discover  the  fraud,  for  he  might  not  have  the 
slightest  suspicion  of  its  existence.  The  rule  only  requires  that  the 
defrauded  party's  ignorance  must  not  be  due  to  negligence;  that  he 
remains  ignorant  without  any  fault  of  his  own;  that  he  has  not  dis- 
covered the  fraud  and  could  not  by  any  reasonable  diligence  discover 
it.  The  question  is  one  of  negligence  vel  non.  (2  'Pomeroy's  Equity 
Jurisprudence,  3d  ed.,  sec.  917,  note  2,  and  authorities  therein  cited.) 

This  case  is  perhaps  distinguishable  from  the  case  of  Bass  v.  James, 
83  Texas,  110,  so  much  relied  upon  by  appellees,  in  that,  among  other 
things,  the  holding  there  was  to  the  effect  that  the  trial  court  did  not 
err  in  holding  as  a  matter  of  fact  that  the  purchaser  by  the  exercise  of 
reasonable  diligence  could  have  discovered  the  falsity  of  the  representa- 
tions relied  upon  in  time  to  have  avoided  the  bar  of  the  statute.  The 
decision  there  was  upon  the  facts,  and  we  can  not  say  that  all  of  the 
evidence  upon  which  that  opinion  was  based  is  set  out  in  the  opinion. 
It  may  be,  therefore,  that  the  facts  of  that*  case  amply  supported  the 
conclusion  there  stated  that  the  purchaser  by  survey  could  have  earlier 
discovered  the  falsity  of  the  representations  alleged.  But  in  the  case 
now  before  us  nothing  on  the  face  of  the  pleadings  requires  the  holding 
that  appellant  was  guilty  of  a  want  of  due  diligence  in  a  failure  to  cause 
a  survey  of  his  land.  Nothing  on  the  face  of  the  pleadings  shows  a 
reason  for  distrusting  appellees'  statements,  and  as  before  stated,  we 
therefore  think  the  allegations  of  the  amended  petition  sufficient,  in  the 
absence  of  special  exception,  to  admit  proof  upon  the  issue. 

For  the  error  of  the  court  discussed  the  motion  for  rehearing  is 
granted,  the  judgment  reversed,  and  the  cause  remanded  to  the  District 
Court  of  Boberts  County. 

Reversed  and  remanded. 
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Houston  &  Texas  Centual  Railroad  Company  v.  Nussbaum  & 

SCHARPF. 

Decided  June  13,  1906. 

Bailway — ^Fenoet — Stock  Unlawfully  at  Large. 

The  effect  of  the  law  with  regard  to  fencing  railways  is  superseded  by  the 
adoption  of  the  law  prohibiting  stock  from  running  at  large;  and  one  who 
turns  his  stock  into  his  field,  where  such  stock  law  is  in  force,  knowing  that 
no  sufficient  fence  prevents  access  of  stock  therefrom  to  the  railway  track  can 
recover  for  the  killing  it  by  a  train  only  on  proof  of  negligence. 

Appeal  from  the  County  Court  of  Limestone  County.  Tried  below  be- 
fore Hon.  James  Kimbell. 

Baker,  Bolts,  Parker  &  Garwood  and  Williams  &  Bradley,  for  appel- 
lant.—Cited:  Acts  of  1899,  p.  221,  ch.  128,  sees.  13,  19;  Bed  River, 
T.  &  S.  Ry.  Co.  V.  Dooley,  80  S.  W.  Rep.,  566 ;  Houston  &  T.  C.  By. 
Co.  V.  Atlas  P.  Brick  Works,  81  S.  W.  Rep.,  792;  Houston  &  T.  C.  By. 
Co.  V.  HoUingsworth,  68  S.  W.  Bep.,  724;  International  &  G.  N.  By. 
Co.  V.  Cocke,  64  Texas,  157. 

No  briefs  for  appellee  were  on  file. 

KEY,  Associate  Justice. — Nussbaum  &  Scharff,  a  private  corpora- 
tion, brought  this  suit  and  recovered  damages  from  appellant  for  the 
alleged  wrongful  killing  of  a  mule  belonging  to  appellee.  The  agreed 
facts  are  as  follows : 

"1.  That  plaintiff,  Nussbaum  &  Scharff,  a  corporation,  was  the  owner 
of  the  mule  for  the  killing  of  which  this  suit  was  brought. 

"2.  That  said  mule  was  killed  on  April  15,  1905,  at  night,  and  no 
one  is  known  to  have  seen  the  killing,  but  the  circumstances  are  such 
as  to  justify  the  conclusion  that  one  of  the  defendant's  trains  killed  it. 
Tt  was  found  near  the  defendant's  track  next  day,  mangled,  with  its 
feet  cut  off. 

^^3.  The  plaintiff  had  rented  and  was  in  possession  of  a  tract  of  about 
six  acres  of  land  on  the  east  side  of  and  adjoining  defendant's  right  of 
way,  and  plaintiff's  servants  lived  on  same,  and  turned  said  mule  into 
said  field  on  the  night  before  the  killing. 

"4.  The  defendant  fenced  its  track  about  15  years  ago  with  a  good 
and  sufficient  post  and  four-wire  fence,,  about  four  feet  high,  and  said 
fence  remained  in  good  repair  until  about  four  months  before  the  killing, 
at  which  time,  at  the  northwest  comer  of  plaintiff's  tract  of  land,  by 
reason  of  some  of  the  posts  of  the  right  of  way  fence  being  burned, 
the  wires  drooped  down  until  they  were  only  about  2^4  feet  high,  by 
reason  of  the  wire  having  been  burned  loose  from  the  posts,  and  at  the 
southwest  comer  of  said  field  the  right  of  way  fence,  about  the  same 
time  got  down  the  same  way  to  about  2^4  feet  high,  the  ground  sloping 
from  the  railroad  to  the  field  so  that  it  was  considerably  higher  on  the 
right  of  way  side  of  the  fence  than  on  the  field  side. 

"5.  The  mule  had  been  on  the  right  of  way  the  day  before  the  killing, 
having  gotten  in  at  the  low  place  at  the  northwest  comer  of  the  field. 
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and  after  the  killing  there  were  mule's  tracks  at  both  low  places,  indi- 
cating that  the  mule  might  have  gotten  over  the  right  of  way  fence  at 
either  low  place.  The  plaintiff's  servant  knew  the  mule  had  been  on 
the  right  of  way  the  day  before,  and  knew  the  condition  of  the  fence. 

"6.  The  stock  law.  Acts  of  the  Twenty-sixth  Legislature,  chapter 
128,  page  220,  as  subsequently  amended,  and  as  appears  in  Sayles  Sup- 
plemental Statutes  for  1897  to  1904,  on  pages  533  to  538,  making  it  un- 
lawful for  horses,  mules,  jacks,  jennets,  etc.,  to  run  at  large,  etc.,  was 
regularly  adopted  in  that  part  of  Limestone  County,  Texas,  embracing 
plaintiflPs  said  field  and  defendant's  adjacent  right  of  way  and  adjacent 
territory  in  September,  1903,  and  has  been  in  force  and  effect  until  now. 
The  stock  law  prohibiting  sheep,  hogs  and  goats  from  running  at  large 
was  also  in  effect  in  said  territory  at  the  time  of  the  killing  and  has  been 
in  effect  for  many  years. 

"7.  The  mule  killed  was  worth  $125  when  it  was  killed,  and  this 
was  shown  by  all  the  testimony  in  the  trial  ui  Justice  Court." 

The  stock  law  which  prohibits  livestock  from  running  at  large  being 
in  force  at  the  time  and  place  the  mule  was  killed,  and  no  testimony 
having  been  submitted  tending  to  show  negligence  in  the  operation  of 
the  train  which  killed  the  mule,  it  is  contended  on  behalf  of  appellant 
that  appellee  was  not  entitled  to  recover,  although  appellant  had  per- 
mitted its  right  of  way  fence  to  get  out  of  repair  so  as  to  permit  free 
access  by  livestock  thereto.  The  contention  is  that  the  stock  law  super- 
sedes the  fence  law,  and  that  in  the  absence  of  negligence  in  the  opera- 
tion of  the  train,  the  company  is  not  liable  on  account  of  livestock  killed 
by  the  train.  This  contention  seems  to  be  soimd,  and  it  has  already  been 
sustained  by  two  of  our  Appellate  Courts.  (Missouri,  K.  &  T.  By.  Co. 
Y.  Tolbert,  90  S.  W.  Rep.,  508;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kropp, 
91  S.  W.  Rep.,  819.) 

There  being  no  probability  that  the  plaintiff  can  strengthen  its  case 
upon  another  trial,  the  judgment  is  reversed  and  here  rendered  for  ap- 
pellant. 

Reversed  and  rendered. 


Morton  J.  Smith,  AD^^rixisTRATOR,  v.  F.  G.  Owen. 

Decided  June  13,  1906. 

1.— ETidence— Bzeentory  Sale — ^Vendor's  lien. 

To  show  plaintiff's  right  to  recover  as  administrator  the  land  sued  for  in 
trespass  to  try  title,  defendant  having  plead  limitation  to  the  debt,  which  was 
secured  by  vendor's  lien  reserved  by  plaintiff's  intestate  on  sale  to  defendant, 
it  was  competent  to  introduce  a  note  executed  by  defendant  to  plaintiff,  the 
administrator,  in  connection  with  evidence  that  it  was  given  in  part  for  the 
balance  due  on  the  original  debt  for  the  land. 

S.r-^Vendor'a  Lien — ^Partial  Kelease. 

Where  the  vendor  released  the  lien  for  purchase  money  on  various  portions 
of  the  land,  sold  by  vendee  to  third  parties,  he  could,  on  refusal  of  the  vendee 
to  pay  the  balance  of  the  purchase  money,  recover,  in  trespass  to  try  title,  the 
pait  of  the  land  still  held  by  the  vendee. 
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3. — Same— Pleading. 

The  plaintiff,  seeking  to  recover  back  land  from  the  vendee  on  account 
of  refusal  to  pa^  the  purchase  money,  and  where  he  has  released  the  lien  on 
portions  sold  off  by  the  vendee,  should,  it  seems,  describe  the  land  remaining 
m  the  vendee's  hands  and  sought  to  be  recovered,  and  not  sue  for  an  undivided 
interest  in  the  entire  tract  originally  sold. 

4. — Charge — ^Assuming  Pacts. 

A  requested  charge  must  not  assume  facts  which  are  to  be  determined  by 
the  jury. 

5. — Trial  Amendment — ^Taxing  with  Cottt. 

It  is  within  the  discretion  of  the  court  to  tax  a  i>arty  with  costs  as  a 
condition  of  permitting  a  trial  amendment  to  let  in  evidence  excluded  under 
previous  pleaoing. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Prendergasi  &  Sanford,  James  K.  Parr,  and  Vaughan  &  Works,  for 
appellant. — The  note  was  admissible  in  evidence  as  an  act  of  appellee, 
in  connection  with  the  testimony,  for  the  purpose  of  establishing  the 
fact  that  there  remained  due  and  unpaid  a  portion  of  said  note  of  date 
February  14,  1878.  McCullon  v.  Cohen,  39  S.  W.  Rep.,  973;  Downey 
V.  Taylor,  48  S.  W.  Bep.,  641 ;  Wells  v.  Fairbanks,  5  Texas,  684;  Harris 
V.  Catlin,  53  Texas,  1 ;  Baker  v.  Compton,  62  Texas,  262. 

The  rule  is  that  when  a  vendor  seeks  to  enforce  his  lien  for  the  ool* 
lection  of  a  note,  which  was  given  in  part  for  the  land  and  in  part  for 
other  considerations  it  is  incumbent  on  him  to  show  how  much  of  the 
note  was  given  for  the  land.  Wasson  v.  Davis,  34  Texas,  168;  Swain 
V.  Cato,  34  Texas,  398 ;  Sutton  v.  Sutton,  39  Texas,  549. 

The  court  erred  in  instructing  the  jury  to  find  a  verdict  for  the  de- 
fendant, as  the  evidence  established  the  righ^  of  the  plaintiff  as  the  ad- 
ministrator of  the  estate  of  N.  T.  Sneed,  deceased,  to  recover  an  un- 
divided interest,  namely,  about  66  acres  in  the  468  acre  tract  of  land 
sued  for  and  described  in  plaintiff's  pleadings.  Jackson  v.  Palmer,  52 
Texas,  427;  Helm  v.  Weaver,  69  Texaa,  143;  Moore  v.  Qiesecke,  76 
Texas,  543 :  Bobertson  v.  Guerin,  60  Texas,  317;  Benfro  v.  City  of  Waco, 
33  S.  W.  Sep.,  766;  Slaughter  v.  Owens,  60  Texas,  668;  Ansley  v.  Baker, 
14  Texas,  613 ;  Ellis  v.  Singtelary,  45  Texas,  27 ;  Boosevelt  v.  Davis,  49 
Texas,  463;  Wright  v.  Wooters,  16  Texas,  380;  Burgess  v.  Millican,  50 
Texas,  403 ;  Clements  v.  Neal,  1  Posey,  TJ.  C,  41 ;  Thompson  v.  West- 
brook,  56  Texas,  265;  Estes  v.  Browning,  11  Texas,  237;  White  v.  Cole, 
9  Texas  Civ.  App.,  383. 

Although  the  plaintiff's  suit  was  to  recover  458  acres  of  the  ITssary 
survey  described  by  field  notes  in  his  petition,  yet  the  evidence  establish- 
ing his  right  to  recover  an  undivided  interest,  he  was  entitled  to  recover 
such  interest,  namely,  %^  acres.  Bev.  Stats.,  arts.  5270,  6271 ;  Schmidt 
V.  Talbert,  74  Texas,  451;  Murrell  v.  Wright,  78  Texas,  619;  Galveston 
Land  Co.  v.  Perkins,  26  S.  W.  Bep.,  256 ;  Williams  v.  Davis,  66  Texas, 
250 ;  Wood  v.  Welder,  42  Texas,  396 ;  Thompson  v.  Dutton,  71  S.  W. 
Bep.,  644. 

Where  the  ruling  of  the  court  is  erroneous,  and  in  order  to  meet  such 
ruling  and  to  save  delay,  the  party  against  whose  interest  such  ruling 
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has  been  made  may  amend  so  as  to  make  his  pleadings  conform  to  such 
rulings,  and  in  such  case  it  is  error  for  the  court  to  impose  terms  by 
taxing  cost  against  the  parties  so  amending.    Dailey  v.  Wynn^  33  Texas^ 


Morrow  £  Smitkdeal,  for  appellee. — ^There  was  no  error  in  excluding 
the  $620  note.  Middlebrook  v.  Zapp,  73  Texas,  31 ;  Longcope  v.  Bruce, 
44  Texas,  436;  La  Pice  v.  Caddenhead,  24  Texas  Ciy.  App.,  364. 

There  being  no  description  of  the  66  acre  tract,  either  in  the  plead- 
ings or  in  the  proof,  there  was  no  foundation  for  a  judgment  in  favor 
of  the  plaintiff,  and  the  court  did  not  err  in  directing  a  verdict  for  the 
defendant.  Bev.  Stats.,  art.  6250,  subd.  2;  Boche  v.  Lovell,  74  Texas, 
191 ;  Converse  v.  Langshaw,  81  Texas,  280 ;  Stephens  v.  Motl,  81  Texas, 
121 ;  Bev.  Stats.,  art.  5272. 

The  plaintiff  not  having  furnished  the  court  with  any  description  of 
land  which  he  claimed  to  be  entitled  to,  and  there  being  no  pleadings  or 
proof  upon  which  a  judgment  could  be  rendered  for  plaintiff  all  of  the 
costs  of  the  case  were  properly  taxed  against  the  plaintiff.  Bev.  Stats., 
art  1188;  Bule  27,  District  Courts;  Harris  v.  Spence,  70  Texas,  619; 
Hatchett  v.  Connor,  30  Texas,  104. 

EIDSON,  Associate  Justice. — Appellant,  as  administrator  of  the  es- 
tate of  N.  T.  Sneed,  deceased,  brought  this  suit  in  the  court  below  against 
appellee  to  recover  458  acres  of  land,  a  part  of  the  Geo.  H.  Ussary  sur- 
vey in  Hill  and  Navarro  Counties,  the  said  458  acres  being  described 
by  metes  and  bounds  in  appellant's  petition.  The  petition  is  in  the  usual 
form  of  a  petition  in  a  suit  of  trespass  to  try  title,  with  the  additional 
aUegations  '^that  plaintiff's  right  is  based  upon  a  vendor's  lien  note  exe- 
cuted December  6, 1892,  for  $620  due  December  6,  1894,  which  said  note 
was  executed  in  renewal  of  a  vendor's  lien  note  for  the  purchase  money 
of  the  above  described  458  acres  of  land  sold  to  defendant  P.  Q.  Owen 
by  N.  T.  Sneed  on  the  14th  day  of  February,  1878,  wherein  the  right 
and  title  to  said  above  described  458  acres  of  land  was  retained  in  the 
said  N.  T.  Sneed  until  said  original  note  for  the  sum  of  $1,405.30  should 
be  paid;  said  $620  note  of  date  December  5,  1892,  being  in  renewal  of 
said  original  note  of  $1,405.30  as  follows:  That  on  or  about  the  4th 
day  of  January,  1888,  in  an  accounting  had  between  said  N.  T.  Sneed 
and  F.  O.  Owen  as  to  said  original  note  of  $1,405.30  there  was  due 
thereon  a  balance  of  $111.08,  for  which  sum  the  said  F.  Q.  Owen  then 
and  there  executed  his  certain  note  of  date  January  4,  1888,  being  in 
renewal  of  and  in  extension  of  said  note  of  $1,405.30  to  the  extent  of 
the  balance  due  thereon,  said  renewal  note  for  $111.08  being  payable  to 
N.  T.  Sneed  by  the  said  F.  G.  Owen ;  that  on  the  5th  day  of  December, 
1892,  plaintiff  herein,  as  administrator  of  the  said  N.  T.  Sneed,  de- 
ceased, accepted  and.  received  from  the  defendant  F.  G.  Owen,  and  the 
said  defendant  F.  Q.  Owen  executed  said  note  of  date  December  5, 
1892,  for  $620  as  a  renewal  of  and  extension  of  said  note  for  $111.08, 
as  weU  as  of  said  original  note  for  $1,405.30,  the  amount  of  the  principal 
and  interest  due  on  said  note  for  $111.08,  the  interest  thereon  being  from 
its  date,  viz.:  January  4,  1888,  at  the  rate  of  ten  percent  per  annum  up, 
to  December  5,  1892,  included  in  and  forming  a  part  of  said  note  in  the 
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sum  of  $620  hereinabove  set  out."  The  petition  contained  a  prayer  for 
restitution  of  the  premises,  costs  of  suit,  etc. 

Appellee  answered  in  the  court  below  by  general  demurrer,  general 
denial,  plea  of  not  guilty,  plea  of  the  statutes  of  limitations  of  three,  five 
and  ten  years,  plea  that  plaintiff  was  estopped  from  claiming  any  right 
under  any  vendor^s  lien  upon  the  land  on  the  ground  that  he  had  elected 
to  waive  such  rights  and  to  bring  his  action  in  trespass  to  try  title; 
special  plea  that  if  plaintiff  had  any  lien  upon  the  land  that  same  had 
been  in  all  things  released  and  abandoned,  and  that  if  plaintiff  has  kay 
pretended  lien  upon  the  premises  described  in  his  petition,  the  same  is 
not  a  vendor's  lien  but  a  contract  lien,  and  that  the  same  is  void,  because 
the  premises  upon  which  same  is  sought  to  be  enforced  is  the  homestead 
of  defendant,  and  that  so  far  as  any  claim  against  him  on  account  of 
any  vendor's  lien  charged  to  have  been  executed  by  him  is  concerned, 
that  the  same  was  barred  by  the  statute  of  limitations  of  four  years, 
which  he  pleaded  in  bar  of  this  suit ;  and,  further,  that  if  there  was  any 
indebtedness  owing  to  plaintiff  on  said  land  at  any  time,  the  same  has 
long  since  been  paid. 

The  trial  was  before  a  jury,  and  after  plaintiff  had  introduced  his 
evidence,  the  court  peremptorily  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  defendant,  which  being  done,  judgment  was  accordingly 
entered  in  favor  of  defendant. 

Prom  the  petition  of  appellant  it  clearly  appears  that  his  cause  of 
action  was  predicated  upon  an  executory  contract  of  the  sale  of  the  land 
described  in  his  petition  by  his  intestate  to  appellee  and  default  in  the 
payment  of  a  part  of  the  purchase  money  for  said  land  by  appellee.  The* 
allegations  in  the  petition  above  quoted  relating  to  the  $620  note,  were 
simply  made  for  the  purpose  of  showing  that  a  part  of  the  purchase 
money  for  the  land  was  unpaid  and  the  amount  thereof;  and  it  also 
appears  from  the  pleadings  of  the  parties  that  the  note  for  the  unpaid 
purchase  money  was  barred  by  the  statute  of  limitations  at  the  date  of 
the  institution  of  this  suit,  and  that  appellee  was  asserting  the  statute 
of  limitations  as  a  bar  to  the  recovery  by  appellant  of  the  unpaid  purchase 
money  for  the  land.  These  facts  authorized  the  suit  for  the  recovery  of 
the  land  by  the  appellant.  It  is  well  settled  by  a  long  line  of  decisions 
in  this  State  that  where  the  contract  for  the  sale  of  land  is  executory, 
as  in  the  instance  of  the  sale  and  conveyance  of  land  by  deed  which 
reserves  the  vendor's  lien,  that  the  superior  title  remains  with  the  ven- 
dor, notwithstanding  the  deed,  and  in  default  of  payment  of  the  pur- 
chase money,  he  may  recover  the  land  from  the  vendee.  (Lanier  v. 
Foust,  81  Texas,  189;  Hale  v.  Baker,  60  Texas,  217;  Roosevelt  v.  Davis, 
49  Texas,  463 ;  Peters  v.  Clements,  46  Texas,  123.)  And  it  is  immaterial 
that  the  notes  given  for  the  purchase  money  have  become  barred  by  the 
statute  of  limitations.  Without  pajTnent  of  the  purchase  money,  the 
vendee  can  not  obtain  absolute  title  to  the  property  as  against  the  ven- 
dor. (Hale  V.  Baker,  supra,  Bakes  v.  Ramey,  27  Texas,  59 ;  Ball  v.  Hill, 
48  Texas,  634.) 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  to  permft  him  to  introduce  in  evidence  the  note  for  the 
sum  of  $620,  of  date  December  5,  1892,  and  due  December  5,  1894.  exe- 
cuted by  the  defendant  F.  G.  Owen,  and  payable  to  the  order  of  Morton 
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J.  Smithy  administrator  of  the  estate  of  N.  T.  Sneed,  which  was  offered 
in  evidence  by  him  after  he  had  testified  that  after  he  qualified  as  ad- 
ministrator of  the  estate  of  N.  T.  Sneed,  deceased,  he  found  among  said 
Sneed's  papers  two  notes  executed  by  the  defendant,  one  for  $220,  and 
the  other  for  $111.08;  that  he  went  to  see  the  defendant  at  his  home  and 
exhibited  said  two  notes  to  him;  that  the  defendant  stated  that  the 
note  for  $220  was  for  rent,  and  that  the  note  for  $111.08  was  for  the 
balance  due  by  him,  P.  G.  Owen,  on  a  large  tract  of  land  he  had  pur- 
chased from  N.  T.  Sneed,  and  that  he  owed  both  of  the  notes ;  that  the 
note  for  $620  was  executed  in  renewal  of  both  of  said  notes,  which  were 
torn  up  in  defendant's  presence  after  said  note  for  $620  was  executed 
by  him. 

We  think  this  assignment  should  be  sustained.  The  suit  was  not 
based  on  the  $620  note,  the  petition  alleged  the  execution  and  delivery 
of  that  note  simply  to  show  that  a  part  of  the  original  deferred  considera- 
tion was  unpaid,  the  amount  thereof  and  that  such  fact  was  acknowl- 
edged by  the  appellee  by  the  execution  of  that  note.  The  note  should 
have  been  admitted  in  evidence  for  this  purpose ;  and  the  fact  that  the 
evidence  on  the  trial  showed  that  this  note  only  included  $111.08  of 
the  deferred  purchase  money  for  the  land,  and  that  the  balance  of  the 
amount  thereof  was  for  rent,  did  not  render  the  same  inadmissible  for 
the  purpose  of  showing  that  there  was  a  balance  of  the  purchase  money 
for  the  land  unpaid,  the  amount  thereof,  and  that  appellee  admitted 
that  fact.  The  evidence  introduced  in  connection  with  this  note  showed 
that  $111.08  of  the  amount  thereof  was  a  part  of  the  original  deferred 
payment  for  the  purchase  money  of  the  land,  to  secure  the  payment  of 
which  a  lien  was  expressly  reserved  in  the  deed  from  appellant's  intestate 
to  appellee.  The  suit  being  for  the  recovery  of  458  acres  of  land  de- 
scribed in  appellant's  petition,  he  would  be  entitled  to  recover  whatever 
portion  of  said  land  the  evidence  showed  the  purchase  money  of  to  be 
unpaid,  and  an  express  lien  upon  which  had  been  reserved  in  the  deed. 
The  testimony  showed  that  N.  T.  Sneed,  appellant's  intestate,  conveyed 
the  458  acres  of  land  described  in  appellant's  petition  to  appellee  by  deed 
dated  the  14th  day  of  February,  1878,  in  part  consideration  of  the  exe- 
cution and  delivery  by  appellee  of  his  promissory  note  for  $1,405.30, 
bearing  ten  percent  interest  from  date  of  deed,  and  due  January  1,  1879, 
and  that  a  lien  was  expressly  retained  in  said  deed  to  secure  the  payment 
of  said  note ;  that  subsequently  and  up  to  the  4th  day  of  January,  1888, 
appellee  had  paid  all  of  said  note  except  $111.08,  and  during  said  inter- 
val had  sold  off  of  said  tract  of  458  acres  of  land  104  acres  to  Vince 
Bracken,  74%  acres  to  Asbury  Bums,  72  acres  to  Anderson  Drake,  111%. 
acres  to  Prince  Henderson,  and  to  Austin  Lockhart  30  acres,  making 
a  total  of  392  acres;  and  that  on  said  date  last  mentioned,  appellant's 
intestate  N.  T.  Sneed,  executed  an  instrument  reciting  the  execution  of 
the  deed  by  him  to  appellee  for  said  458  acres  of  land,  and  the  execution 
and  delivery  by  appellee  to  him,  the  said  Sneed,  of  his  promissory  note 
for  $1,405.30  for  the  deferred  purchase  money  of  said  land  and  the  re- 
tention of  a  lien  on  said  land  in  the  deed  to  secure  the  payment  of 
said  note,  and  the  payment  of  all  of  said  note  except  the  sum  of  $111.08, 
and  that  appellee  had  sold  to  the  parties  above  named  the  number  of 
acres  mentioned  respectively,  and  that  in  order  to  accommodate  appellee 
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and  the  several  parties  to  whom  he  had  sold  the  land  mentioned,  appel- 
lant released  his  lien  on  the  land  sold  by  appellee  to  the  parties  above 
mentioned,  but  still  retained  his  lien  upon  the  66  acres  of  said  458  acre 
tract  remaining  and  then  occupied  by  appellee,  for  the  sum  of  $111.08 
balance  of  the  purchase  money  due  appellant  for  said  458  acres  of  land, 
and  that  appellee  had  on  that  date  executed  to  appellant,  his  promissory 
note  for  said  amount,  bearing  10  percent  interest  from  date. 

The  testimony  also  shows  that  after  his  qualification  as  administra- 
tor of  the  estate  of  N.  T.  Sneed,  and  in  the  year  1892,  appellant  found 
among  the  papers  of  the  said  Sneed  said  vendor^s  lien  note  for  $111.08, 
and  another  note  for  $220,  which  was  not  ^  vendor's  lien  note ;  that  he 
took  both  notes  to  appellee  and  inquired  of  him  about  them,  and  appel- 
lee stated,  in  substance,  that  the  $111.08  note  was  a  vendor's  lien  note 
and  given  for  a  part  of  the  purchase  money  of  the  land  he  occupied, 
which  was  a  part  of  the  458  acres  sued  for  and  ought  to  be  about  66 
acres,  but  he  did  not  have  but  about  55  acres,  and  that  appellee,  at  the 
suggestion  of  appellant,  agreed  to  include  the  amount  of  both  of  these 
notes  in  one  note,  and  in  accordance  therewith,  executed  the  $620  note 
offered  in  evidence.  The  testimony  showed  that  no  part  of  this  amount 
of  $111.08,  which  was  practically  conceded  to  be  a  part  of  the  purchase 
money  for  said  land,  had  been  paid.  This  testimony,  in  connection  with 
that  excluded  by  the  court  over  the  objections  of  appellant,  as  above 
stated,  in  our  opinion  tended  to  show  appellant  to  be  entitled  to  recover 
that  part  of  the  land  occupied  by  appellee.  (Thomson  v.  Dutton,  71  S. 
W.  Hep.,  544.) 

We  therefore  hold  that  the  court  below  erred  in  peremptorily  instruct- 
ing the  jury  to  return  a  verdict  in  favor  of  appellee.  However,  we  do 
not  wish  to  be  understood  as  commending  the  method  of  pleading 
adopted  by  appellant  in  this  case  in  view  of  the  facts  developed  by  the 
evidence.  The  appellant,  at  a  moderate  expense,  could  have  had  the  land 
remaining  after  the  tracts  sold  off  the  original  tract  of  458  acres  were 
excluded,  surveyed,  and  thus  obtained  a  particular  description  of  the 
land  he  sought  to  recover  and  embraced  such  description  in  his  petition ; 
or  he  could  have  sued  for  the  458  acres,  describing  same  in  his  petition, 
less  the  tracts  sold  off,  giving  in  his  petitibn  a  particular  description  of 
such  tracts,  and  a  particular  description  of  the  land  sued  for  could  have 
been  arrived  at  by  the  process  of  elimination. 

The  court  did  not  err  in  refusing  to  give  to  the  jury  appellant's  special 
charge  set  out  in  his  third  assignment  of  error.  It  was  a  question  of 
fact  to  be  determined  by  the  jury  from  the  evidence  as  to  whether  appel- 
lant was  entitled  to  recover  any  part  of  the  land  sued  for,  and  the  special 
charge  assumed  that  he  was  entitled  to  recover  an  undivided  interest  of 
66  acres. 

The  matter  complained  of  in  appellant's  fourth  assignment  of  error 
was  within  the  discretion  of  the  court,  and  the  record  does  not  disclose 
any  abuse  of  such  discretion.  As  the  case  will  be  reversed  and  remanded, 
appellant's  fifth  assignment  of  error  becomes  unimportant. 

For  the  reasons  above  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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Ben  C.  Eichards  v.  S.  G.  Holford. 

Decided  June  13,  1906. 

Contract — ^Damaires. 

One  who  pays  money  to  another  in  consideration  of  the  latter's  agreement 
to  furnish  him  with  State  and  county  license  as  a  retail  liquor  dealer  mav 
recover  back  the  money  paid  on  failure  to  comply  with  such  agreement,  though 
he  has  pursued  the  occupation  without  license  and  without  being  disturbed 
by  the  county  officers. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  G.  B.  Gerald. 

SltLcter  £  Nedl,  for  appellant. 

No  briefs  for  appellee  were  on  file. 

EIDSON,  Associate  Justice. — This  is  an  appeal  from  a  County 
Court  judgment.  The  questions  raised  by  the  assignments  of  error  do 
not  require  extended  discussion.  If  appellee,  in  consideration  of  the 
agreement  of  appellant  to  furnish  him  with  State  and  county  license 
to  pursue  the  occupation  of  retail  liquor  dealer,  paid  him  the  amounts 
alleged  in  his  petition,  and  appellant  failed  to  comply  with  such  agree- 
ment, he  would  be  liable  to  appellee  for  the  amount  he  paid  him,  al- 
though appellee  may  have  pursued  the  occupation  without  the  license  and 
not  been  disturbed.  Appellee's  right  to  recover  was  based  upon  appel- 
lant's failure  to  furnish  the  license,  and  it  was  unimportant  that  the 
officers  of  the  law  did  not  interfere  with  his  pursuit  of  the  occupation. 
The  testimony  was  sufficient  to  support  the  judgment  of  the  court. 

All  of  appellant's  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 

Affirmed, 


Young  C.  Gray  v.  B.  F.  Eleazer  et  al. 

Decided  June  13,  1906. 

-Pnblie  Weigher — ^Penalty. 

In  an  action  by  a  public  weigher  to  recover  the  statutory  penalty  on  ac- 
count of  others  weighing  cotton  in  his  territory  (Acts  of  1889,  en.  155,  p.  264) 
the  petition  must  allege  that  the  defendants  were  factors,  commission  mer- 
chants, or  persons  similarly  situated,  in  order  to  bring  the  case  within  the  statute. 

Appeal  from  the  District'  Court  of  Delta  County.    Tried  below  before 
Hon.  R.  L.  Porter. 

Patterson  &  Sharp  and  Ewing  &  Boyd,  for  appellant. 

Wood  &  Phillips,  for  appellees. 

KEY,   Associate  Justice. — Appollp^it  being  a  public  weigher  in 
Vol.  XLIII.  Civil— 27. 
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Delta  County,  brought  this  suit  against  appellees  to  recover  statutory 
penalties  and  punitory  damages  on  account  of  the  latter^s  weighing  cot- 
ton for  other  persons  and  charging  fees  therefor  in  the  territory  wherein 
appellant  was  the  public  weigher.  The  petition  did  not  charge  that  the 
defendants  were  factors  or  commission  merchants,  or  persons  engaged 
in  a  similar  business.  The  trial  court,  following  Whitfield  v.  Terrell 
Compress  Co.,  62  S.  W.  Bep.,  117  and  Qalt  v.  Holder,  75  S.  W.  Rep., 
568,  held  that  on  account  of  the  omission  referred  to,  the  petition  failed 
to  state  a  cause  of  action  and  sustained  a  general  demurrer  interposed  to 
it.  That  ruling  is  assigned  as  error,  appellant  contending  that  the 
statute  upon  which  the  suit  is  based  was  properly  construed  by  this 
court  in  Davidson  v.  Sadler,  23  Texas  Civ.  App.,  601.  That  case  seems 
to  be  in  conflict  with  the  two  latter  cases  just  referred  to,  in  both  of  which 
the  Supreme  Court  refused  applications  for  writs  of  error.  The  question 
involved  in  this  case  was  the  only  question  involved  in  Qalt  v.  Holder, 
supra,  and  the  action  of  the  Supreme  Court  in  refusing  to  grant  a  writ 
of  error  elevates  that  decision  to  the  dignity  of  final  authority.  Hence 
we  hold  that  the  trial  court  ruled  correctly  when  it  sustained  the  gen- 
eral demurrer  to  the  plaintiff's  petition.     Judgment  aflBrmed. 

Affirmed. 


Geo.  W.  Pirtle  v.  W.  Nell  et  al. 

Decided  June  13,  1006. 

Statement  of  Facts — Btenosrraplier's  Report. 

A  separate  document,  sent  up  with  the  transcript,  endorsed  ''statement  of 
facts,"  purporting  to  contain  all  the  facts  proven  on  the  trial,  and  approved 
and  signed  by  the  judge,  but  not  showing  otherwise  that  it  is  the  official  ste- 
nographer's transcript  of  the  evidence,  nor  that  it  was  submitted  to  the  interested 
parties  for  their  objections,  nor  that  the  documentary  evidence  it  contained 
was  embraced  therein  by  direction  of  the  court  does  not  comply  with  the  law 
(Acts  29th  Leg.,  Regular  Session,  p.  219)  and  can  not  be  considered  as  a 
statement  of  facts. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below  be- 
fore Hon,  Ben.  H.  Denton. 

W,  A.  £  H.  (?.  Evans,  for  appellant. 

McOrady  dk  McMahon,  for  appellees. 

EIDSON,  Associate  Justice. — There  is  no  legal  statement  of  facts 
embraced  in  or  sent  up  with  the  record  in  this  cause.  There  is  a  paper 
sent  up  with  but  separate  from  the  transcript  in  this  cause,  endorsed 
"statement  of  facts,*'  and,  after  giving  the  style  and  number  of  the  case^ 
beginning  as  follows:  '^e  it  remembered  that  upon  the  trial  of  the 
above  styled  and  numbered  cause,  the  following  were  the  facts  and  all 
the  facts  proven.*'  Then  follows  a  statement  of  the  testimony  taken 
upon  the  trial,  including  documentary  and  oral,  and  at  the  end  of  the 
statement  is  the  word  ^'approved,'*  and  under  that  is  the  signature  and 
official  character  of  the  trial  judge. 
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At  the  time  of  the  trial  and  the  preparation  of  tJiis  document  the  Act 
of  the  Twenty-ninth  Legifiiature  was  in  effect,  which  provides  that  the 
official  stenographer's  ti^script  of  the  oral  evidence  adduced  upon  the 
trial  of  the  case,  after  being  submitted  to  the  interested  parties  for  any 
objection  thereto,  and  being  found  to  be  correct  and  approved  by  the 
trial  judge,  should  constitute  the  statement  of  facts  of  the  oral  evidence 
in  the  case;  and  also  provides  that  any  original  documentary  evidence, 
sketches,  maps,  plats  or  other  matters  introduced  in  evidence,  and  if 
embraced  in  the  stenographer's  report,  may  be  made  a  part  of  tlie  record 
of  said  cause  by  writtai  direction  of  the  court,  which  may  be  sent  up  in 
the  original  form,  if  required  by  either  party  to  the  suit,  or  transcribed 
by  the  clerk  with  other  parts  of  the  record  therein.  (Acts  29th  Leg. 
Beg.  Sess^.  p.  219.)  It  does  not  appear  from  this  paper  that  it  is  the 
officiijl  stenographer's  transcript  of  the  evidence;  neither  does  it  appear 
that  same  was  submitted  te  the  interested  parties  for  their  objections, 
nor  that  the  documentary  evidence  was  embraced  in  such  transcript  by 
the  direction  of  the  court.  The  requirements  of  the  law  in  order  to  give 
this  paper  the  standing  of  a  statement  of  facts  have  not  been  complied 
with,  and  therefore  we  can  not  consider  it  as  a  statement  of  facts.  (Tate 
V.  Betts,  15  Texas  Ct.  Bep.,  830.) 

The  assignments  of  error  presented  in  appellant's  brief  relate  to  ques- 
tions of  evidence,  and  hence  can  not  be  considered  by  us  in  the  absence 
of  a  statement  of  facts. 

The  judgment  of  the  court  below  is  afSrmed. 


Writ  of  error  refused. 


Affirmed. 


J.  W.  Cole  v.  St.  Louis  Southwestern  Bailway  Company. 

Decided  June  13,  1906. 

XaUway — ^KUling  Stock — ^Fenoe— Befeotive  Gate — ^Negligence. 

The  railway  track  being  fenced,  a  gate  was  put  therein  for  the  convenience 
of  the  owner  of  adjoining  land,  with  a  device  for  automatically  closing  and 
latching*  which  was  suffered  to  get  out  of  order  so  that  it  was  necessary  for 
those  using  it  to  tie  it  with  a  rope.  Plaintiff's  horse,  entering  thereby  when 
it  was  neither  latched  nor  tied,  was  killed  by  a  train.  Held,  that  there  was 
nifSdent  evidence  of  defendant's  negligence  in  failing  to  keep  the  gate  in  repair 
to  require  submission  to  the  jury. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Qardner. 

On  appeal  from  Justice  Court,  where  plaintiff  prevailed,  the  district 
judge  directed  a  verdict  for  defendant,  and  plaintiff  appealed. 

MUler  &  Royall,  for  appellant. — ^The  first  duty  on  the  railroad  company 
to  keep  the  gates  in  repair,  and  then  the  landowner,  or  person  in  posses- 
sion of  the  premises,  is  required  to  keep  the  gates  shut.  Texas  &  Pac. 
By.  Co.  V.  Glenn,  30  S.  W.  Rep.,  845 ;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Johnson,  39  S.  W.  Rep.,  323 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Veasendorf,  39  S.  W.  Rep.,  132;  Missouri,  K.  &  T.  Ry.  Co.  y.  Bellows, 
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39  S.  W.  Rep.,  1000;  St.  Louis,  S.  W.  Ry.  Co.  v.  Adams,  58  S.  W.  Rep., 
1035. 

E.  B.  Perkins  and  Frost  &  Neblett,  for  appellee. — ^We  tiiink  the  fol- 
lowing authorities  sustain  the  charge  of  the  court  in  instructing  a  ver- 
dict in  favor  of  appellee.  Missouri,  K.  &  T.  v.  Hanacek,  93  Texas,  451 ; 
Texas  &  P.  Ry.  Co.  v.  Glenn,  8  Texas  Civ.  App.,  303;  St.  Louis  S.  W. 
Ry.-  Co.  V.  Adams,  24  Texas  Civ.  App.,  236;  Missouri,  K.  &  T.  v.  John- 
son, 39  S.  W.  Rep.,  323. 

EIDSON",  Associate  Justice. — This  is  an  action  by  appellant  against 
appellee  for  damages  resulting  from  the  alleged  killing  by  one  of  appel- 
lee's engines  of  a  horse  owned  by  appellant.  The  suit  originated  in  the 
Justice's  Court,  in  which  appellant  obtained  a  judgment  from  .which 
appellee  appealed  to  the  District  Court,  where,  after  appellant  introduced 
his  evidence,  the  court  peremptorily  instructed  the  jury  to  return  a 
verdict  for  the  appellee,  and  this  action  of  the  court  is  assigned  as  error 
by  appellant.  Appellant's  contention  upder  this  assignment  is  that  there 
was  suflBcient  evidence  adduced  upon  the  trial  showing  liability  upon  the 
part  of  appellee  for  the  damages  resulting  from  the  killing  of  the  horse 
to  submit  the  question  to  the  jury  for  their  determination,  and  we  are 
disposed  to  agree  with  appellant  in  this  contention. 

The  testimony  tends  to  show  that  the  track  of  appellee  was  fenced, 
but  that  a  gate  was  constructed  by  appellee  near  the  point  where  the 
horse  was  killed  for  the  convenience  of  the  owner  of  the  adjoining  lands, 
and  which  were  at  the  time  the  horse  was  killed  in  the  possession  of 
appellant,  and  that  this  gate  was  left  open  on  this  occasion,  and  that 
the  horse  passed  through  it  and  went  onto  appellee's  right  of  way  and 
track  and  was  killed  by  one  of  its  engines.  The  testimony  also  tends  to 
show  that  this  gate  was  out  of  repair  on  this  occasion  and  had  been  for 
some  time  previously;  that  it  was  originally  constructed  with  a  patent 
latch,  so  that  after  being  opened  it  would  swing  back  and  latch  or  fasten 
automatically,  but  at  this  time  and  for  some  time  previously,  the  post 
to  which  the  gate  was  swung  had  given  way  or  settled  to  such  extent 
that  it  leaned  forward,  so  that  the  patent  latch  would  not  operate  and 
fasten  the  gate,  and  that  the  gate  could  swing  backward  and  forward  pass- 
ing the  latch-post,  so  that  stock  could  pass  through  the  opening,  and  that 
the  only  way  the  gate  could  be  kept  fastened  was  by  tying  it  with  a  rope, 
and  that  appellant's  landlord  had  furnished  a  rope  with  which  to  tie  the 
gate,  and  thus  fasten  it,  but  when  the  rope  was  not  used  to  fasten  the 
gate  stock  would  pass  through. 

The  testimony  tends  to  show  that  both  appellant  and  his  landlord 
informed  the  section  foreman  and  other  employes  of  appellee  a  number 
of  times  before  the  horse  was  killed  of  the  defective  condition  of  the 
gate,  and  requested  them  to  have  same  repaired  which  they  failed  to 
do;  that  in  order  to  have  repaired  the  gate  so  that  it  would  properly 
fasten,  it  would  have  been  necessary  to  put  in  a  new  post  and  tighten  the 
fence  adjoining  it,  which  would  have  cost  about  $10. 

We  think  this  testimony  entitled  the  appellant  to  have  the  case  submit- 
ted to  the  jury.  The  law  makes  railroad  companies  liable  for  the  value 
of  stock  killed  or  injured  by  their  locomotives  and  cars  independent  of 
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any  negligence  on  their  part  when  their  tracks  are  not  fenced,  but  when 
the  tracks  are  fenced  they  are  only  held  liable  for  injuries  resulting  from 
want  of  ordinary  care.  (Sayles  Bev.  Stat.,  art.  4528.)  If  a  railroad 
company  constructs  a  gate  as  a  part  of  the  fence  enclosing  its  right  of 
way  for  the  convenience  of  the  owner  of  the  adjoining  land,  it  is  its  duty 
to  exercise  ordinary  care  to  keep  such  gate  in  repair,  so  that  same  may 
be  properly  closed ;  and  when  that  is  done,  it  devolves  upon  the  owner 
of  the  land,  or  person  occupying  same,  to  keep  the  gate  closed.  If  the 
railroad  company  fails  to  exercise  ordinary  care  to  keep  such  gate  in 
repair,  and  on  account  of  such  failure  the  stock  of  the  owner  of  the 
adjoining  land  goes  upon  the  track  of  such  railroad  company  and  is 
killed,  it  will  be  liable  for  the  damages  resulting  therefrom.  (Texas  & 
P.  Ry.  Co.  V.  Glenn,  8  Texas  Civ.  App.,  303 ;  St.  Louis  S.  W.  Ry.  Co. 
Y.  Adams,  24  Texas  Civ.  App.,  236.) 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


International  Harvester  Company  of  America  v.  R.  A.  Campbell. 

Decided  June  13,  1906. 

l.^Pleadinsr — General  Demurrer — ^Reasonable  Intendment. 

Eveiy  reasonable  intendment  from  the  allegations  of  a  pleading  taken  as 
a  whole  will  be  indulged  against  a  general  demurrer.  VThere  from  the  allega- 
tions of  plaintiff's  petition  the  intendment  is  clear  that  plaintiff  accepted  terms 
of  employment  offered  by  defendant,  a  general  demurrer  on  the  ground  that 
there  was  no  specific  allegation  of  acceptance  was  properly  overnHed. 

1— Evldeiioe — Letter — Genuineness — Circumstantial  Proof. 

The  genuineness  of  a  writing  may  be  proved  by  indirect  or  circumstantial 
evidence.  Where  a  letter  was  written  upon  the  letterhead  of  the  defendant; 
was  addressed  to  its  agent,  and  was  shown  by  him  to  plaintiff,  and  the  signa- 
ture to  said  letter  was  the  same  as  that  affixed  to  other  letters  written  by  de- 
fendant; and  where  defendant  had  been  duly  notified  to  produce  said  letter  and 
failed  to  do  so  without  excuse  or  denial  of  its  existence  or  possession,  these 
facts  when  taken  in  connection  with  the  contents  of  the  letter  itself  were  suffi- 
cient proof  of  the  genuineness  of  such  letter. 

8.— Admisaion  of  Evidence  Without  Objection. 

The  general  rule  is  that  objection  to  testimony  must  be  made  when  it  is 
offered,  and  if  not  made  then  it  will  be  considered  waived  and  its  admission 
no  ground  for  a  new  trial. 

I— Written  Instrument — Secondary  Evidence  of  Contents. 

When  an  instrument  is  such  as  would  naturally  be  in  possession  of  the 
adverse  party  or  his  agent,  and  when  last  seen  was  in  such  possession,  and  the 
party  after  being  duly  notified  refuses  to  produce  or  account  for  it  on  the 
trial,  secondary  evidence  of  its  contents  is  admissible. 

5.^Agent — Scope  of  Authority — ^Evidence. 

Evidence  that  the  same  agent  who  employed  plaintiff  employed  another 
person  to  work  for  the  defendant  was  a  circumstance  to  be  considered  by  the 
jnry  in  determining  the  scope  of  such  agent's  authority.  While  mere  proof 
that  a  person  assumed  to  act  as  the  agent  of  another  is  not  alone  sufficient  to 
establish  agency  as  against  the  principal,  yet  if  it  is  further  shown  thnt  the 
alleged  principal  knew  or  must  have  known  of  the  acts  of  the  alleged  agent 
and  made  no  objection,  it  may  be  sufficient. 
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6. — ^Interrogatory — ^Answer — Conclusion  of  Witness. 

The  following  interrogatory  was  propounded  to  a  witness:  "Had  you  at  any 
time,  as  such  division  manager,  or  has  there  passed  through  your  hands  as  such 
division  manager,  or  is  there  known  to  you,  any  contract  by  which  plaintiff  was 
employed  as  canvasser,  solicitor  or  drummer  for  any  territory  operated  by  the 
Piano  Division  of  defendant  company  during  the  year  1903?  If  your  answer  be 
yea,  state  when,  under  what  circumstances,  and  attach  such  contract,  or  copy 
thereof,  if  such  has  ever  come  into  your  custody  and  under  your  control  or  within 
your  knowledge/*  To  which  the  witness  answered:  "I  had  not.  There  has  not 
been,  and  there  is  not,  such  a  contract.  No  such  contract  ever  existed."  Held, 
the  statement  '*no  such  contract  ever  existed"  was  properly  excluded  as  a  con- 
clusion of  the  witness. 

7. — Contract — Custom  as  Evidence  of. 

Proof  of  a  contract  vel  non  can  not  be  made  by  showing  the  customaiy 
method  of  either  party  in  making  such  contracts. 

8. — ^Exclusion  of  Testimony — ^Harmless  Error. 

The  erroneous  exclusion  of  testimony  is  harmless  when  there  is  other  testi- 
mony in  the  record  to  the  same  effect  and  not  objected  to. 

9. — ^Testimony — ^Hearsay — ^Inference. 

A  witness  was  asked :  *'Is  it  not  a  fact  that  prior  and  subsequent  to  the  em- 
ployment of  plaintiff,  C.  employed  agents  and  salesmen  for  defendant  company  in 
other  places  than  San  Antonio,  Texas?"  To  which  he  answered:  "C.  had  no  au- 
thority to  employ  an  agent  or  salesman  in  any  territory  in  the  Piano  Division  of 
the  defendant  company,  and  he  had  never  employed  any  one  therein."  Held, 
the  first  part  of  the  answer,  relating  to  C.'s  authority,  was  properly  excluded  as 
hearsay,    but  if  not  hearsay  it  was  a  conclusion  or  inference  of  the  witness. 

10. — Statute  of  Fraudi — ^Defense— Pleading. 

In  a  suit  affected  by  the  statute  of  frauds  the  petition  will  be  sufficient  if  it 
allege  a  contract  generally  without  stating  whether  it  is  in  writing  or  not.  As 
an  obverse  corollary  to  this  rule  it  would  seem  that  the  statute  of  frauds  as  a 
defense  must  be  pleaded.    Hart  v.  Garcia  (63  S.  W.  Rep.,  922)   modified. 

11. — Same — Peremptory  Instruction — ^Appeal. 

A  peremptory  instruction,  which  does  not  disclose  the  ground  on  which  it  is 
asked,  does  not  so  raise  the  question  of  the  statute  oi  frauds  as  to  make  it  avail- 
able on  appeal. 

12. — Contract — ^Reducing  to  Writing — ^When  Complete. 

Although  the  terms  of  a  contract  may  all  be  agreed  upon,  still,  if  the  parties 
make  it  a  condition  to  the  existence  of  a  contract  that  the  terms  agreed  upon  be 
reduced  to  writing,  and  signed  by  them,  there  is  no  contract  until  this  is  done. 

13. — Oath  of  Jurors — Charge  TTpon. 

Conditions  may  arise  which  make  it  the  duty  of  the  court  to  remind  the  jury 
in  its  charge  of  the  obligations  of  their  oath  as  to  the  law  and  the  evidence  they 
should  be  governed  by.    In  any  event,  such  charge  is  harmless. 

14. — Charge— Variance. 

When  evidence  is  admitted  without  objection,  the  question  of  variance  can 
not  be  raised  upon  an  instruction  to  the  jury. 

15. — Contract — Statute  of  Frauds — ^Evidence  Without  Objection. 

While,  in  a  suit  on  a  contract,  a  general  denial  is  sufficient  to  let  in  the 
defense  cf  the  statute  of  frauds,  the  defendant  must  make  his  defense  good  by 
objecting  to  parol  evidence  to  prove  the  contract,  and  a  failure  to  do  so  operates 
as  a  waiver  of  the  statute  if  not  specially  pleaded. 

Appeal  from  the  District  Court  of  Bexar  County.    Tried  below  before 
Hon.  A.  W.  Seeligson. 
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Cobbs  &  Hildebrand  and  William  Aubrey,  for  appellant. — In  declar- 
ing upon  a  simple  contract  the  pleader  must  aver  the  existence  of  a  con- 
sideration^ and  if  the  consideration  consists  of  mutual  promises,  these 
must  be  alleged  as  well  as  that  they  were  concurrent.  James  y.  Fulcrod, 
5  Texas,  512;  Flanders  v.  Wood,  83  Texas,  280;  First  National  Bank 
of  Marble  Falls  v.  Border,  9  Texas  Civ.  App.,  676;  4  A.  &  E.  Ency. 
PL  ft  Pr.,  pp.  928,  931.. 

In  order  to  admit  parol  evidence  of  the  contents  of  a  letter  its  gen- 
uineness must  first  be  established. 

Agency  can  not  be- established  by  the  acts  or  declarations  of  the  al- 
leged agent.  Noel  v.  Denman,  76  Texas,  306;  Cooper  v.  Sawyer,  73  S. 
W.  Rep.,  992;  Coleman  v.  Colgate,  69  Texas,  92;  Mills  v.  Berla,  23  S. 
W.  Rep.,  910,  and  cases  cited  in  4  Green  Texas  Digest,  p.  9060,  sec.  7. 

The  objection  that  the  answer  of  a  witness  in  a  deposition  is  not  re- 
sponsive, goes  to  the  manner  and  form  of  taking  such  deposition,  and 
should  be  made  in  writing  at  least  one  day  before  the  trial  with  due  notice 
to  the  opposite  counsel.  Rev.  Stats.  1895,  art.  2289 ;  AUen  v.  Atchinson, 
26  Texas,  616 ;  Lee  v.  Stowe,  67  Texas,  444 ;  Parker  v.  Chancellor,  78 
Texas,  524. 

When  the  issue  is  as  to  the  power  of  an  agent,  evidence  that  such  power 
could  be  exercised  only  in  a  particular  manner  and  in  accordance  with  an 
established  system  of  the  principal  is  admissible.  1  Morawetz  Corpora- 
tions, 507. 

Where  a  party  testifies  that  the  general  agent  of  another  authorizes 
the  acceptance  of  his  application  for  employment,  such  agent  may  tes- 
tify that  he  never  contemplated  or  intended  accepting  such  application. 
Hamburg  v.  Wood,  66  Texas,  168 ;  Robertson  v.  Gourley,  84  Texas,  579 ; 
Wade  V.  Odle,  21  Texas  Civ.  App.,  659 ;  Dittman  v.  Weiss,  31  S.  W.  Rep., 
69;  Peightal  v.  Cotton  States  Building  Co.,  61  S.  W.  432. 

It  was  certainly  competent  for  Bedell,  when  charged  with  doing  an  act, 
to  testify  not  only  that  he  did  not  do  the  act  charged  but  never  contem- 
plated it  or  intended  to  do  it.  It  was  a  fact  which  the  jury  should  have 
been  permitted  to  consider. 

A  party  can  only  recover  upon  the  contract  alleged  by  him.  Mims  v. 
Mitchell,  1  Texas,  447;  Gammage  v.  Alexander,  14  Texas,  419;  Parker 
V.  Beavers,  19  Texas,  411;  Flores  v.  Smith,  66  Texas,  115. 

The  charge  of  the  court  should  conform  to  the  pleadings  of  the  par- 
ties. People's  Building  Association  v.  Elliott,  33  S.  W.  Rep.,  546; 
Texas,  etc.,  R.  Co.  v.  Johnson,  34  S.  W.  Rep.,  189 ;  Murchison  v.  Mansui:- 
Tibbetts  ImpH.  Co.,  37  S.  W.  Rep.,  605. 

A  contract  of  employment  for  one  year  to  commence  in  the  future 
is  within  the  statute  of  frauds  requiring  agreements  not  to  be  performed 
within  one  year  from  the  making  thereof  to  be  in  writing.  Rev.  Stats. 
1895,  art.  2543;  Moody  v.  Jones,  37  S.  W.  Rep.,  379;  Wood  Master  ft 
Servant,  sec.  191  and  notes;  29  A.  &  E.  Ency.  Law,  943  and  cases  cited. 

The  defense  of  the  statute  of  frauds  may  be  raised  under  a  general 
denial.  Patton  v.  Rucker,  29  Texas,  402;  Jones  v.  Carver,  59  Texas, 
293 ;  Aiken  v.  Hale,  1  Posey  U.  C,  321  Zanderson  v.  Sullivan,  91  Texas, 
503;  2  Thompson  Trials,  sec.  2242. 

When  parties  negotiating  a  contract  agree  that  the  contract  shall  be 
evidenced  by  writing  in  which  the  terms  and  conditions  of  the  contract 
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shall  be  set  forth,  the  contract  is  incomplete  and  unenforceable  if  not  so 
reduced  to  writing.  Morrill  v.  Tehama  Consolidated  Mill  &  M.  Co.,  10 
Nev.,  125;  Boyd  v.  Hind,  36  Eng.  L.  &  Eq.,  566;  Dodge  v.  Hopkins, 
14  Wis.,  630;  Crane  v.  Partland,  9  Mich.,  493. 

Davis  £  McParland,  for  appellees. — ^The  execution  of  a  document  may 
be  proven  by  circumstantial  evidence,  thouj^h  the  witness  did  not  see 
the  letter  signed.  Wigmore  on  Evidence,  vol.  3,  sec.  2131;  Grain  v. 
Huntington,  81  Texas,  615. 

Secondary  evidence  of  the  contents  of  a  writing  is  admissible  when 
the  paper  is  in  the  hands  of  an  opposite  party  and  notice  has  been  given 
to  produce.  International  &  G.  N.  E.  R.  v.  Donaldson,  2  Texas  App. 
Civ.  Cas.,  241. 

The  general  rule  is  that  agency  can  not  be  established  by  the  acts  and 
declarations  of  an  agent,  nor  can  the  extent  of  authority  be  thus  shown, 
but  the  rule  is  believed  to  be  modified  with  reference  to  concerns  whieh 
can  transact  business  only  through  agents,  in  which  case  the  acts  and 
declarations  of  the  alleged  agent  may  be  admissible  as  circumstances  to 
aid  in  proving  agency.  Pullman  Palace  Car  Co.  v.  Nelson,  54  S.  W. 
Rep.,  625 ;  Missouri  Pac.  Ry.  Co.  v.  Simons,  26  S.  W.  Rep.,  996. 

The  evidence  of  a  custom  is  irrelevant  when  the  issue  is  upon  an  ex- 
press contract,  either  as  original  or  rebutting  testimony.  Moore  v.  Ken- 
nedy, 81  Texas,  146;  International  &  Q.  K  Ry.  Co.  v.  Gilbert,  64  Texas, 
538-541;  Neill  v.  Billingsley,  49  Texas,  167;  Lyons  v.  Texas  &  Pac.  Ry., 
36  S.  W.  Rep.,  1007. 

"Such  statute  (meaning  the  statute  of  frauds)  is  a  shield  which  a 
party  may  use  or  not  for  his  protection,  just  as  he  may  use  statute  of 
limitations. 

"It  is  not  available  to  a  party  unless  specifically  pleaded,  and  he  can 
not  for  the  first  time  avail  himself  of  it  upon  appeal."  League  v.  Davis, 
53  Texas,  14;  Pool  v.  Wedemeyer  &  Schulte,  56  Texas,  288;  Day  et  al. 
V.  Dalziel,  32  S.  ^Y,  Rep.,  377 ;  Hart  v.  Garcia,  63  S.  W.  Rep.,  922;  Robb 
v.  San  Antonio  St.  Ry.  Co.,  82  Texas,  395. 

In  the  formation  of  a  contract,  if  the  agreement  is  substantially 
reached,  and  nothing  remains  but  to  put  into  writing  the  terms  upon 
which  tJie  parties  have  agreed,  the  contract  stands  complete.  Qreen  v. 
Cole,  103  Mo.,  70,  15  S.  W.  Rep.,  317;  Lowrey  v.  Danforth,  69  S.  W. 
Rep.,  39  '(Mo.  App.) ;  Allen  v.  Chouteau,  14  S.  W.  Rep.,  873. 

Objection  to  admissibility  of  evidence  can  not  be  raised  for  the  first 
time  in  a  requested  charge.  White  et  al.  v.  Pyron,  62  S.  W.  Rep.,  82 ; 
Jones  V.  Meyer  Bros.  Drug  Co.,  61  S.  W.  Sep.,  553  (writ  of  error  re- 
fused by  Supreme  Court). 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
against  the  appellant  to  recover  $660  damages  for  a  breach  of  contract  of 
employment.  The  appeal  is  from  a  judgment  for  $570  in  favor  of  the 
appellee. 

The  first  assignment  of  error  insisted  on  complains  of  the  court's  over- 
ruling a  general  demurrer  to  plaintiiFs  petition. 

The  petition  alleges,  **that  defendant  on  or  about  June  4,  1903,  acting 
through  its  duly  authojized  agent,  J.  D.  Cameron,  while  acting  as  such 


1906.']  International  Harvester  Co.  v.  Campbell.  425 

agent,  and  within  the  apparent  scope  of  his  authority,  and  while  being 
held  out  b}^  the  defendant  to  this  plaintiff  and  the  world  as  such  agent, 
employed  plaintiff  to  sell  goods,  wares  and  merchandise  of  defendant  in 
the  San  Antonio  territory,  in  the  capacity  of  a  drummer  or  salesman; 
that  said  employment  was  for  the  period  of  twelve  months,  beginning 
on  the  15th  day  of  June,  1903,  and  ending  on  the  16th  day  of  June, 
1904;  that  in  consideration  of  the  services  of  plaintiff  as  aforesaid, 
defendant,  acting  by  and  through  its  said  agent,  agreed  and  promised  and 
contracted  to  pay  plaintiff  the  sum  of  $95  per  month,  for  each  month 
during  the  full  period  of  plaintiff's  employment 

"That  in  pursuance  of  said  contract  plaintiff,  on  and  continuously 
after  the  said  15th  day  of  June  1903,  tendered  his  services  to  defendant, 
and  at  all  times  thereafter  offered  to  do  and  perform  any  and  all  work 
required  of  him  under  his  contract  of  employment ;  but  that  defendant 
has,  at  all  times  since  said  agreement  and  contract  was  made,  failed  and 
refused  to  allow  plaintiff  to  entpr  upon  his  duties  as  drummer  or  sales- 
man under  said  contract,  and  has  failed  and  refused  to  pay  plaintiff 
anything  whatever  by  reason  of  said  contract. 

'That  at  the  time  plaintiff  entered  into  said  contract  with  defendant, 
as  alleged,  plaintiff  informed  defendant's  said  agent  that  he,  plaintiff, 
was  then  in  the  employment  of  Andrews  &  Company  at  San  Antonio, 
Texas,  and  that  he  had  permanent  employment  at  a  salary  of  sixty  dol- 
lars per  month. 

*Tliat  said  agent  acting  for  defendant,  and  in  full  line  and  scope  of 
his  duty  as  such  agent,  on  or  about  the  4th  day  of  June,  1903,  requested 
plaintiff  to  give  up  his  said  position  and  be  ready  to  assume  his  duties 
for  defendant  under  said  contract,  and  on  said  15th  day  of  June,  1903, 
and  that  by  reason  of  said  contract  plaintiff  did  give  up  his  said  position 
with  said  Andrews  &  Company  and  was  ready  to  begin  work  for  defend- 
ant under  said  agreement  and  contract  of  said  date.'' 

This  is  enough  of  the  petition  to  show  the  objection  made  to  it  under 
the  assignment,  which  is  disclosed  by  the  following  proposition,  asserted 
under  it  in  appellant's  brief:  *T!n  declaring  upon  a  simple  contract 
the  pleader  must  aver  the  existence  of  a  consideration,  and  if  the  con- 
sideration consists  of  mutual  promises,  these  must  be  alleged  as  well 
as  that  they  are  concurrent."  The  rule  is  well  established  that  when 
a  pleading  is  challenged  by  a  general  demurrer,  every  reasonable  intend- 
ment from  the  allegations  contained,  taken  as  a  whole,  will  be  indulged. 
(Iforthwestem  Nat.  Ins.  Co.  v.  Woodward,  18  Texas  Civ.  App.,  496 ;  Erie 
Telegraph  Co.  v.  Grimes,  82  Texas,  94;  Patterson  v.  Frazier,  79  S.  W. 
Bep.,  1079.)  When  this  rule  is  applied  to  plaintiff's  petition,  it  is  ap- 
parent that  it  is  good  as  against  a  general  demurrer.  For  the  intend- 
ment is  so  clear  from  the  allegations  that  the  plaintiff  accepted  the  al- 
leged employment  of  the  defendant  that  it  could  hardly  be  made  plainer 
by  a  specific  allegation  of  such  fact. 

The  second  assignment  of  error  is  that  "the  court  erred  in  permitting 
plaintiff  to  testify,  over  the  objections  of  defendant,  that  a  letter  al- 
leged to  have  been  written  by  defendant  to  J.  D.  Cameron  was  as  fol- 
lows, viz. :  TVe  have  received  your  letter,  also  Mr.  Campbell's  references 
which  are  good.  You  are  on  the  ground,  employ  him,'  as  appears  more 
fully  by  defendant's  bill  of  exceptions  No.  1."    The  bill  of  exceptions 
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discloses  a  number  of  objections  to  the  testimony,  but  as  the  proposition 
under  the  assignment  embraces  only  one  it  alone  will  be  considered. 
It  is:  "In  order  to  admit  parol  evidence  of  the  contents  of  a  letter  its 
genuineness  must  be  established.''  This  proposition  involves  only  the 
establishment  of  the  genuineness  of  the  letter.  If,  then,  there  was  suffi- 
cient evidence  of  its  genuineness  to  admit  its  contents  in  evidence,  the 
assignment  should  be  overruled,  regardless  of  any  other  objection  that 
may  have  been  urged  upon  the  trial  to  the  introduction  of  such  testimony, 
for  no  other  objection  is  presented  for  our  consideration.  The  genuine- 
ness of  a  writing  may  be  proved  by  indirect  or  circumstantial  evidence, 
as  other  facts;  and  in  some  instances  this  is  the  only  character  of  evi- 
dence that  can  be  adduced.  Before  the  testimony  complained  of  was 
introduced,  it  was  shown  by  the  testimony  of  appellee  that  the  letter  in 
question  was  written  on  one  of  the  International  Harvester  Company's 
letterheads;  that  Mr.  Cameron,  the  agent  of  the  company  showed  him 
the  letter  about  the  1st  of  June,  1903 ;  that  the  signature  was  the  same 
as  that  affixed  to  a  letter  he  had  received  from  the  company  a  few  days 
before  and  to  other  letters  of  the  company  written  to  Mr.  Boldic,  its 
traveling  agent.  The  defendant  and  its  attorney  had  been  duly  notified 
to  produce  the  letter  upon  the  trial  or  that  secondary  evidence  would  be 
introduced  to  prove  its  contents.  It  was  not  denied  by  defendant  or  its 
counsel  that  such  letter  had  been  written  or  was  in  their  possession.  The 
only  challenge  to  plaintiff  was,  "You  must  show  the  genuineness  of  such 
letter  before  you  can  prove  its  contents."  These  circumstances,  when 
taken  in  connection  with  the  contents  of  the  letter,  fully  meet  the 
challenge.  Upon  the  subject  of  authentication  of  a  writing  by  its  con- 
tents, Wigmore  on  Ev.,  sec.  2148,  observes:  "If  Doe  is  the  sole  person 
who  knows  the  circumstances  of  a  certain  event,  and  if  a  letter  arrives 
purporting  to  be  from  Doe  and  stating  those  circumstances,  and  the 
statement  appears  by  subsequent  development  to  be  accurate,  it  would  be 
a  simple  matter,  for  the  law  as  well  as  for  common  sense,  to  deem  tliat 
sufficient  evidence  of  Doe's  authorship  had  been  furnished.'^  Campbell 
was  seeking  employment  from  the  Company;  its  agent,  Cameron,  had 
written  informing  the  company  of  the  fact;  Campbell's  references  had 
been  sent  to  the  company;  a  letter  is  received  in  reply  written  from  the 
company's  office  in  Chicago,  on  one  of  its  letter-heads,  bearing  the  same 
signature  as  other  letters  of  the  company  to  its  agent,  in  which  it  is  said, 
*^e  have  received  your  letter,  also  Mr.  Campbell's  references,  which 
are  good."  As  no  one  save  the  company  could  have  received  the  letter 
and  reference  mentioned  in  the  letter  received  by  Cameron  and  shown 
to  plaintiff,  its  contents,  when  taken  in  connection  with  other  facts, 
are,  under  the  principle  quoted,  cogent  evidence  of  its  genuineness. 
We,  by  no  means,  wish  to  be  understood  as  holding  that  the  mere  con- 
tents of  a  written  communication,  purporting  to  be  a  particular  person's, 
are  of  themselves,  sufficient  evidence  of  genuineness,  for  the  contrary- 
is  the  rule. 

The  third  assignment  of  error  is  directed  against  the  action  of  the 
court  in  refusing  appellant's  motion  to  strike  out  that  part  of  the  testi- 
mony of  plaintiff  in  which  he  testified  that  J.  D.  Cameron,  about  June 
1,  1903,  received  a  letter  from  P.  J.  Bedell,  in  which  Bedell  wrote  him, 
Cameron,  that  he  was  in  San  Antonio,  and  to  employ  plaintiff  if  he. 
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Cameron,  thought  he  was  the  right  man,  and  would  satisfy  defendant. 
The  proposition  under  the  assignment  is  that  "it  is  error  to  admit  parol 
evidence  of  the  contents  of  a  written  instrument,  without  proof  of  the 
loss,  etc.,  of  the  original.*' 

Before  considering  this  proposition  it  will  be  observed  that  the  general 
rule  is  that  objections  to  testimony  must  be  taken  when  it  is  oflEered,  and 
if  not  made  then  are  considered  waived  and  its  admission  no  ground  for 
a  new  trial.  (Ann  Berta  Lodge  v.  Leverton,  42  Texas,  18.)  No  reason 
is  or  can  be  shown  why  the  objection  asserted  in  the  proposition  was 
not  interposed  when  the  testimony  was  offered.  However,  eliminating 
^^etc."  from  the  proposition  (for  et  cetera,  which  such  letters  denote,  is 
too  indefinite  in  its  specification  to  permit  consideration),  the  proposi- 
tion while  abstractly  correct,  is  inapplicable  to  the  question  and  should 
not  be  sustained.  The  evidence  shows  that  P.  J.  Bedell,  by  whom  the 
letter  purported  to  be  written,  was  the  State  agent  of  defendant  with 
oflSce  in  Dallas,  Texas ;  that  defendant  had  been  notified  to  produce  the 
letter  upon  trial;  that  when  last  seen  it  was  in  Cameron's,  defendant's 
agent's,  possession,  which  was  constructively  the  possession  of  defendant ; 
that  defendant  never  produced  nor  disavowed  its  ability  to  produce  the 
letter.  In  view  of  these  facts,  it  was  not  necessary  to  prove  its  loss  in 
order  to  prove  by  parol  the  contents  ^f  the  writing.  For  when  an  instru- 
ment is  such  as  would  naturally  be  in  possession  of  the  adverse  party  or 
of  his  agent,  and  when  last  seen  was  in  such  possession,  and  the  party, 
after  being  notified  to  produce  it  upon  trial,  refuses  to  produce  or  account 
for  it,  secondary  evidence  is  admissible  to  prove  its  contents.  (Elliott 
on  Ev.,  sec.  1427,  et  seq. 

Upon  the  trial,  plaintiff  offered  to  testify  that  J.  D.  Cameron  was 
straightening  out  and  shipping  a  stock  of  goods  of  defendant  at  San 
Antonio  during  the  month  of  May  or  June,  1903,  and  employed  a  man 
named  SchoU  for  that  purpose  and  that  said  employe  worked  three 
days.  The  defendant  objected  to  such  testimony  upon  the  ground  that 
it  was  immaterial.  The  objection  w«is  overruled  and  the  testimony  ad- 
mitted. The  admission  of  such  testimony  over  the  objection  is  the  basis 
of  the  fourth  assignment  of  error.  The  proposition  asserted  is  that 
"agency  can  not  be  established  by  the  acts  and  declarations  of  the 
alleged  agent."  This  proposition  does  not  fully  embody  the  rule  sought 
to  te  invoked.  It  is,  stated  generally,  "Agency  can  not  be  proved  by  the 
acts  or  declarations  of  the  supposed  agent  which  are  not  shown  to  have 
been  known  by  the  principal."  (Cooper  v.  Sawyer,  73  S.  W.  Rep.,  993.) 
While  mere  proof  that  a  person  assumed  to  act  as  the  agent  of  another  is 
not  alone  suflBcient  to  establish  the  agency  against  the  principal,  yet,  if 
it  is  fnrther  proved  that  the  alleged  principal  knew  of  the  acts  of  the 
alleged  agent  and  made  no  objection,  or  if  the  acts  were  so  open  and 
notorious  that  it  may  be  fairly  presumed  that  he  knew  them,  it,  together 
with  such  further  proof,  may  be  sufficient.  (Clark  &  Skyles  on  Agency, 
sec.  64.)  That  J.  D.  Cameron  was  an  agent  of  the  defendant  for  some 
purposes,  is  shown  by  defendant's  own  testimony.  Whether  it  was 
within  the  scope  of  his  apparent  authority  to  employ  plaintiff,  his  agency 
being  virtually  admitted,  would,  unless  the  character  of  his  agency 
clearly  implied  or  negatived  such  authority,  be  a  matter  for  the  jury 
to  determine.    If,  however,  he  had  direct  and  specific  authority  from  the 
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defendant  to  employ  the  plaintiff,  as  is  indicated  by  other  testimony,  it 
is  immaterial  whether  it  was  within  the  scope  of  his  apparent  authority 
to  employ  him  or  not.  So  it  would  seem,  in  either  event,  the  testimony 
complained  of  in  the  assignment  could  not  in  any  way  have  prejudiced 
the  defendant. 

The  fifth  assignment  of  error  is  as  follows:  "The  court  erred  in 
sustaining  the  objection  of  plaintiff  to  the  answer  of  the  witness,  J.  W. 
Bleasdale,  to  interrogatory  number  18,  referring  to  the  alleged  contract 
of  employment  between  plaintiff  and  defendant  as  follows:  'No  such 
contract  ever  existed,'  said  objection  being  that  said  answer  was  the 
conclusion  of  the  witness.'^  Direct  interrogatory  number  18,  referred 
to  in  the  assignment,  is  as  follows:  **Had  you  at  any  time,  as  such 
division  manager,  or  has  there  passed  through  your  hands  as  such  division 
manager,  or  is  there  known  to  you,  any  contract  of  which  plaintiff  was 
employed  as  canvasser,  solicitor,  or  drummer,  for  any  territor}^  operated 
by  the  Piano  Division  of  defendant  company  during  the  year  1903? 
If  you  answer  be  Yea,  state  when,  under  what  circumstances,  and  attach 
such  contract  or  copy  thereof,  if  such  has  ever  come  into  your  custody 
and  under  your  control  or  within  your  knowledge.'' 

The  answer  to  the  interrogatory  was:  "I  had  not.  There  has  not 
been,  and  there  is  not  such  a  contract.  No  such  contract  ever  existed.'* 
No  objection  was  sustained  to  any  part  of  the  answer,  save  the  last 
sentence  thereof,  which  is  embodied  in  the  assignment,  to  which  the 
objection  that  it  was  merely  a  conclusion,  was  sustained,  and,  we  think, 
properly.  The  part  of  the  answer  admitted  in  evidence  answered  the 
question,  and  was  evidently  all,  if  not  more  than,  the  witness  knew 
about  the  subject  of  the  injury.  The  sentence  excluded  was  clearly  a 
conclusion  or  inference  of  the  witness  drawn  from  what  he  stated  as 
facts  in  that  part  which  preceded  it.  The  question  is  not  whether  the 
premise  was  sufficient  to  support  such  statement,  but  whether  it  was  a 
conclusion.  An  inference  or  conclusion  from  other  facts  as  premises  is, 
unless  it  be  the  opinion  of  an  expert,  inadmissible  as  evidence  because 
the  other  facts  are  already  or  may  be  brought  before  the  jury  whose 
province  it  is  to  deduce  conclusions  from  them.  It  is  apparent  to  any 
one  acquainted  with  the  principles  of  logic  or  right  reasoning,  that  the 
witness  had  not  stated  sufficient  facts  to  form  premises  for  the  conclusion 
that  "no  such  contract  ever  existed"  as  was  referred  to  by  the  interroga- 
tory. If  he  had,  it  would  have  been  for  the  jury  to  draw  the  conclusion, 
not  the  witness.    (Half  v.  Curtis,  68  Texas,  642.) 

The  answer  of  the  witness  Bleasdale  to  interrogatory  number  22  and 
to  cross  interrogatory  number  16,  the  exclusion  of  which  is  the  basis  of 
the  sixth  and  seventh  assignments  of  error,  after  stating  the  customary 
method  of  defendant  in  employing  salesmen,  consist  simply  of  an  argu- 
ment of  the  witness,  based  upon  such  custom  to  show  that  defendant 
never  employed  plaintiff  as  alleged  by  him,  because  such  employment 
w-ould  have  been  in  violation  of  defendant's  custom.  If  evidence  oJF  such 
a  custom  were  admissible,  the  argumentative  part  of  the  answer  would 
not  be.  But  proof  of  a  contract  vel  non  can  not  be  made  by  showing  the 
customary  method  of  either  party  in  making  contracts  of  the  same 
character.  Customs  of  a  particular  corporation  or  individual,  are  not, 
even  as  to  the  party  who  is  governed  by  such  customs,  as  unyielding 
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and  inflexible  as  cast  iron.  One  can  conduct  his  affairs  by  rules  or  not, 
just  as  he  chooses ;  but  he  can  govern  no  one  else  by  them.  If  the  de- 
fendant wanted  to  employ  the  plaintiff  and  he  wanted  to  accept  such 
employment,  they  could,  regardless  of  the  customs  of  either,  make  a 
contract  in  regard  to  such  employment  in  any  way  they  pleased.  We 
think  the  answers  referred  to  were  properly  excluded. 

Complaint  is  made  by  the  tenth  assignment  of  error  of  the  court's 
sustaining  an  objectiob  to  a  part  of  the  answer  of  defendant's  witness 
P.  J.  Bedell,  to  tiie  seventh  interrogatory.  The  entire  answer  is :  "No 
ratification  was  ever  made  by  me  and  have  no  knowledge  of  any  having 
been  made  by  any  one  else.  The  application  for  employment  by  Mr. 
Campbell  was  filed  away  by  me,  and  was  never  accepted.  As  stated 
above,  I  do  not  know  of  any  officer  or  any  one  accepting  or  ratifying  any 
contract  of  employment  with  Mr.  Campbell.''  The  objection  made  to 
the  answer  was  that  it  stated  the  conclusion  of  the  witness.  It  was  sus- 
tained as  to  the  first  sentence;  All  the  other  part  of  the  answer  was  read 
in  evidence.  If  the  part  of  the  answer  excluded  was  a  statement  of  a 
fact  within  the  knowledge  of  the  witness,  and  not  obnoxious  to  the  ob- 
jection that  it  was  merely  a  conclusion,  it  is  apparent  that  the  defend- 
ant was  not  prejudiced  by  its  exclusion,  because  the  same  fact  is  era- 
bodied  in  and  clearly  appears  from  the  remaining  part  of  the  answer 
which  was  introduced  in  evidence,  as  well  as  in  other  answers  of  the 
witness  which  were  read  without  objection. 

The  issue  in  this  case  is  not  whether  the  witness  Bedell  ever  "con- 
templated or  intended  to  accept  the  application  for  employment  (refer- 
ring to  plaintiff's  application)  for  any  purpose  or  on  any  terms,"  but 
whether  the  plaintiff  was  employed  by  defendant.  The  witness  having 
testified  that  he  never  accepted  the  application,  nor  employed  the  plain- 
tiff, it  is  perfectly  immaterial  what  he  contemplated  or  intended  about 
the  matter,  and  no  light  would  have  been  cast  upon  the  issue  by  allowing 
him  to  testify  that  he  never  contemplated  or  intended  to  accept  his  ap- 
plication for  employment  for  any  purpose  whatever.  Therefore,  we 
overrule  the  eleventh  assignment  of  error. 

What  we  have  said  in  considering  the  seventh  assignment  of  error 
disposes  also  of  the  thirteenth,  which  complains  of  the  court's  excluding 
the  following  part  of  the  answer  of  the  witness  Bedell  to  cross  interroga- 
tory number  13,  namely:  "All  applications  for  employment  for  this 
territory  had  to  come  through  me  and  then  be  sent  to  the  home  office,  to 
be  accepted  before  any  contract  of  employment  could,  be  made."  Such 
a  rule  of  the  company  could  not  affect  the  plaintiff,  nor  prevent  the 
defendant  from  employing  him  without  regard  to  such  rules. 

The  witness  Bedell  was  asked  by  cross  interrogatory  number  15,  *TIow 
many  times  during  the  year  1903  did  J.  D.  Cameron  visit  Texas,  and 
what  were  the  purposes  of  his  visits,  and  what  did  he  do  for  the  defend- 
ant company  ^hile  in  Texas?"  He  answered:  "Only  one  time.  The 
purpose  of  his  visit  was,  as  before  stated,  to  compare  Chicago  records 
with  the  records  of  Dallas  and  San  Antonio  offices,  and  this  was  what  he 
did  for  the  defendant  company."  On  objection  of  plaintiff,  that  the 
part  of  the  answer  stating  Cameron's  purpose  in  visiting  Texas,  and  what 
he  did  while  in  San  Antonio,  was  hearsay  such  portion  of  the  answer 
was  excluded  by  the  court.    This  ruling  is,  by  the  fourteenth  assign- 
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ment  denounced  as  error.  The  statement  subjoined  to  the  proposition 
under  the  assignment  is  too  meager  to  enable  us  to  determine,  with  any 
degree  of  certainty,  whether  the  part  of  the  answer  in  question  is  hear- 
say or  not.  Not  every  answer  carries  with  it  a  test  by  which  it  can  be 
determined  whether  it  is  hearsay.  So,  ofttimes  matters  extrinsic  to  it 
must  be  looked  to  to  determine  the  question.  A  moment* s  thought  will 
demonstrate  this  to  any  lawyer  and  render  an  allustration  of  it  by  ex- 
ample unnecessary.  If,  however,  it  should  be  determined  that  the  answer 
was  not  obnoxious  to  the  rule  inhibiting  the  admission  of  hearsay  evi- 
dence, it  is  apparent  from  the  record  that  the  defendant  was  not  pre- 
judiced by  its  exclusion ;  for  the  same  witness,  in  his  answers  to  direct 
interrogatory  number  3,  and  cross  interrogatories  numbers  2  and  4, 
testified  in  the  same  words  to  the  same  matters,  and  such  answers  were 
without  objection  read  in  evidence  to  the  jury. 

On  cross  examination  the  same  witness  was  asked  this  question:  ^^Is 
it  not  a  fact  that  prior  to  and  subsequent  to  the  employment  of  plaintiff 
that  J.  D.  Cameron  employed  agents  and  salesmen  for  defendant  com- 
pany in  other  places  than  San  Antonio,  Texas?'*  He  answered:  *Ttfr. 
J.  D.  Cameron  had  no  authority  to  employ  an  agent  or  salesman  in  any 
territory  in  the  Piano  Division  of  the  International  Harvester  Company 
of  America,  and  he  had  never  employed  any  one  therein.*'  Upon  objec- 
tion of  plaintiff,  that  the  first  part  of  the  answer,  relating  to  Cameron's 
authori^,  or,  rather,  lack  of  authority  to  employ  agents  or  salesmen,  was 
hearsay,  such  part  of  the  answer  was  excluded.  This  is  the  predicate 
for  the  fifteenth  assignment  of  error.  If  not  hearsay,  the  part  of  the 
answer  was  clearly  an  opinion  of  the  witness  and  inadmissible.  It  may 
have  been  hearsay,  but  not  necessarily  so.  The  witness  before,  in  answer 
to  direct  interrogatory  number  4,  had  testified:  *T!  know  of  no  power 
vested  in  Mr.  Cameron  and  recognized  none,  he  being  simply  book- 
keeper sent  out  from  Chicago  to  compare  their  records  with  the  records 
of  the  Dallas  office.  I  knew  of  no  power  or  authority  that  were  vested 
in  Mr.  Cameron  at  all."  This  seems  to  have  been  the  extent  of  the 
witness's  information  upon  the  subject  of  the  excluded  answer.  And  it 
is  apparent  that  the  part  of  the  answer  complained  of  was  either  based 
upon  information  received  from  some  source,  or  an  inference  deduced 
from  his  knowledge  of  the  character  of  Cameron's  employment.  If 
hearsay,  the  objection  to  it  was  good.  If  an  inference,  the  part  of 
the  answer  excluded  was  not  competent  testimony.  In  the  one  event 
the  objection  was  good,  in  the  other,  defendant  can  not  complain. 

The  answer  of  Bedell  to  the  twenty-fifth  cross  interrogatory,  to  wit : 
"As  answered  before,  Mr.  Cameron  had  no  authority  to  employ  any  one 
in  any  capacity  in  the  Texas  territory,"  is  only  an  inference ;  and.  upon 
such  ground,  was  properly  excluded.  We,  therefore,  overrule  the  seven- 
teenth assignment  of  error.  This  also  disposes  of  the  eighteenth  assicrn- 
ment  of  error;  and  what  we  have  said  in  considering  the  fourteenth 
assignment  disposes  of  the  nineteenth. 

As  the  substance  of  issues  made  by  pleadings  is  all  that  is  necessary 
to  be  proven,  a  charge  which  submits  to  the  jury  the  substance  of  the 
essential  issues,  made  by  the  pleadings  and  evidence,  necessary  to  plain- 
tiff's recovery,  sufficiently  conforms  to  the  rule  which  requires  it  to  con- 
form to  the  "pleadings.    This  was  done  in  the  part  of  the  charge  com- 
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plained  of  by  the  twenty-second  assignment  of  error.  It  is,  therefore, 
overruled. 

The  twenty-fifth  assignment  of  error  complains  of  the  court's  refusal 
to  give  defendant's  special  charge  number  1,  which  is  a  peremptory  in- 
struction to  return  a  verdict  in  its  favor.  The  charge  in  question  does 
not,  upon  its  face,  disclose  the  ground  upon  which  it  is  based.  But  we 
gather  from  the  propositions  under  the  assignments  and  the  statements 
subjoined,  it  is  that  the  contract  sued  upon  is  in  violation  of  the  statute 
of  frauds,  and,  therefore,  can  not  be  enforced.  It  is  well  settled,  that  in 
a  suit  at  law  or  in  equity  affected  by  this  statute,  the  declaration  or  bill 
will  be  sufficient  if  it  allege  a  contract  generally,  without  stating  whether 
it  is  in  writing  or  not.  (James  v.  Fulcrod,  5  Texas,  515;  Crods  v. 
Everts,  28  Texas,  531;  Lewis  v.  Alexander,  61  Texas,  585;  Horn  v. 
Shamblin,  57  Texas,  244;  Gonzales  v.  Chartier,  63  Texas,  37;  Robb  v. 
San  Antonio  St.  By.,  82  Texas,  395;  Tensley  v.  Miles,  26  S.  W.  Eep., 
999;  Booher  v.  Anderson,  86  S.  W.  Eep.,  956;  Brown  on  Statute  of 
Frauds,  sec.  505;  Eeed  on  Statute  of  Frauds,  sees.  504,  506,  507.)  As 
an  obverse  corollary  to  this  rule,  it  would  seem  that  the  statute  of  frauds 
as  a  defense  must  be  pleaded,  else  the  plaintiff,  whose  petition  is  good 
against  any  kind  of  exception,  whose  suit  is  affected  by  the  statute,  might 
be  defeated  without  the  defendant's  having  in  any  way  pleaded  the 
matter  which  destroys  his  action.  And  this  corollary  seems  to  be  a 
principle  of  pleading.  (League  v.  Davis,  53  Texas,  9;  Pool  v.  Wede- 
meyer,  56  Texas,  299;  Patton  v.  Rucker,  29  Texas,  411;  Texas  Brewing 
Co.  V.  Walters,  43  S.  W.  Bep.,  549.)  At  least,  it  is  well  settled  that  the 
defense  of  the  statute  of  frauds  must  in  some  form  be  specially  inter- 
posed. See  League  v.  Davis,  supra;  Texas  Brewing  Co.  v.  Walters,  43 
S.  W.  Sep.,  549;  Booher  v.  Anderson,  86  S.  W.  Eep.,  957.  This  may  be 
done  by  a  general  demurrer,  where  the  plaintiff's  petition,  though  in  all 
other  respects  sufficient,  shows  upon  its  face  that  the  cause  of  action 
stated  is  within  the  statute  of  frauds.  (Garner  v.  Stubblefield,  5  Texas, 
561;  Murphy  v.  Stell,  43  Texas,  133;  Stovall  v.  Gardner,  15  Texas  Ct. 
Bep.,  756.) 

In  the  case  of  Hart  v.  Garcia,  63  S.  W.  Eep.,  922,  while  correctly 
decided,  the  rule  may  be  stated  too  broadly  to  be  in  perfect  harmony 
with  other  decisions  of  this  State. 

In  the  case  at  bar  the  statute  of  frauds  was  not  in  any  manner  inter- 
posed by  the  defendant  in  the  court  below.  For  it  can  not  be  said  that 
its  peremptory  instruction,  which  did  not  disclose  for  what  reason  or  on 
what  principle  it  was  asked,  raised  the  question.  It  might  have  been 
requested  because  defendant  deemed  the  evidence  wholly  insufficient  to 
prove  that  a  contract,  either  written  or  verbal,  such  as  alleged  was  ever 
entered  into  by  the  parties.  Certainly  the  statute  of  frauds  can  not  be 
for  the  first  time  invoked  upon  appeal. 

The  evidence  was  sufficient  to  carry  the  case  to  the  jury  upon  the 
issue  as  to  whether  the  contract  sued  upon  was  ever  made  by  the  parties. 
If  the  agreement  upon  all  the  terms  of  the  contract  was  reached  by  the 
parties,  as  the  evidence  reasonably  tends  to  show,  and  nothing  remained 
except  to  reduce  its  terms  to  writing,  the  contract  was  complete,  there 
being  no  evidence  that  it  was  not  to  become  effective  until  reduced  to 
writing,  a  breach  of  it  by  either  party,  causing  damage  to  the  other, 
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would  support  an  action  for  such  damage.  The  principles  applicable  to 
the  test  of  a  completed  contract  are:  ^^ Although  the  terms  of  the  con- 
tract may  all  be  agreed  upon,  still,  if  the  parties  make  it  a  condition  to 
the  existence  of  a  contract  that  the  terms  agreed  upon  be  reduced  to 
writing,  and  signed  by  them,  there  is  no  contract  until  this  is  done." 
1  Add.  Cont.  (Morgan's  ed.),  sec.  20.  "On  the  other  hand,  it  is  well 
settled  law  that,  where  the  parties  have  assented  to  all  the  terms  of  the 
contract,  the  mere  reference  to  a  future  contract  in  writing  does  not 
negative  the  existence  of  the  present  contract.  In  other  words,  if  the 
parties  make  an  agreement  which  they  intend  shall  be  binding  from  the 
time  it  is  made,  effect  will  be  given  it  from  that  time,  though  they  in- 
tend it  shall  be  superseded  by  a  more  formal  written  agreement.'*  2 
TATiart.  Cont.,  sec.  645;  Beach  Mod.  Cont.  Law,  sec.  3;  Green  v.  Cole, 
103  Mo.,  70,  15  S.  W.  Bep.,  317;  Lowrey  v.  Danforth,  69  S.  W.  Bep. 
(Mo.),  41.)  Clearly  the  evidence  in  this  case  was  not  such  as  would 
authorize  the  court  to  withdraw  the  issue  of  whether  there  was  a  contract 
between  the  parties  from  the  jury  and  peremptorily  instruct  a  verdict 
upon  it  for  tiie  defendant. 

We  are  not  informed  why  the  court  was  induced  to  give  the  charge 
complained  of  in  the  twenty-fourth  assignment  of  error,  which  is  as 
follows:  **The  oath  administered  to  each  of  you  when  empaneled  was 
that  you  would  a  true  verdict  render  according  to  the  law  as  it  may  be 
given  you  in  charge  by  the  court,  and  to  the  evidence  submitted  to  you 
under  the  rulings  of  the  court.  Hence,  you  are  instructed  that  in  con- 
sidering your  verdict  you  must  not  receive  or  consider  any  testimony 
other  ttan  that  now  before  you.''  Conditions  may  have  arisen  that  not 
only  made  it  proper,  but  the  duty  of  the  court,  to  give  such  instruction 
to  the  jury.  However,  whether  such  conditions  obtained  or  not,  we  can 
not  see  how  either  party  could  have  been  prejudiced  by  such  charge. 

Those  assignments  which  complain  of  the  court's  overruling  defend- 
ant's motion  for  a  new  trial  are  not  well  taken.  The  judgment  is 
affirmed. 

Affirmed. 

ON   MOTION  FOR  REHEARING. 

It  is  complained  in  this  'motion  that  we  erred  in  overruling  the 
twenty-second  assignment  of  error  which  complains  of  the  portion  of 
the  charge  which  submits  the  issue  as  to  plaintiff's  right  to  recover. 
The  propositions  advanced  under  the  assignment  are,  (1)  that  a  party 
can  only  recover  upon  the  contract  alleged  by  him;  and  (2)  that  the 
charge  should  conform  to  the  pleadings  of  the  parties.  In  disposing 
of  this  assignment  in  our  original  opinion,  we  observed  that  "as  the 
substance  of  issues  made  by  pleadings  is  all  that  is  necessary  to  be 
proven,  a  charge  which  submits  to  the  jury  the  substance  of  the  essential 
issues  made  by  the  pleadings  and  evidence  necessary  to  plaintiff's  re- 
covery, suflSciently  conforms  to  the  rule  which  requires  it  to  conform  to 
the  pleadings;"  and,  upon  this  principle,  held  the  charge  not  obnoxious 
to  the  objections  raised  by  the  assignment.  A  reconsideration  of  the 
assignment  has  not  induced  us  to  change  our  opinion  on  the  question 
presented.  This  part  of  the  charge  may  not,  in  that  it  fails  to  embody 
the  express  terms  of  the  contract  declared  on,  be  full  enough.    But,  save 
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an  evident  clerical  error  in  its  date  (which  could  not  possibly  mislead 
the  jury)  9  it  presents  the  substance  of  the  issues  made  by  the  pleadings 
and  evidence.  If  defendant  desired  a  more  specific  presentation  of  the 
terms  of  the  contract  sued  upon,  it  should  have  prepared  and  requested 
a  special  charge  to  that  end.  The  defect  in  the  courf s  charge,  should 
it  be  regarded  as  defective,  is  one  of  omission  only.  The  charge  is  good 
as  far  as  it  goes,  and  is  such  as  to  require  the  request  of  a  special  instruc- 
tion supplying  the  omission  before  advantage  can  be  taken  of  it  on 
appeal.  Neither  proposition  under  the  assignment  presents  the  question 
of  variance  between  the  contract  alleged  and  proved,  and  a  consideration 
of  such  question  would  be  foreign  to  it  and  unauthorized.  However, 
the  rule  seems  to  be  that  where  evidence  is  admitted  without  objection, 
the  question  of  variance  can  not  be  raised  upon  an  instruction  to  the 
jury.  (Mofifatt  v.  Sydnor,  13  Texas,  628;  Houston  v.  Clute,  19  Texas, 
179;  First  Nat'l  Bank  of  Rockwall  v.  Stephenson,  82  Texas,  435;  Clark 
V.  Reese,  26  Texas  Civ.  App.,  619.) 

That  the  statute  of  frauds  must  be  in  some  way  specially  interposed 
in  the  trial  court  is  well  settled  by  the  authorities  in  this  State,  some 
of  which  are  cited  in  our  original  opinion.  And  we  can  perceive  no 
reason  for  receding  from  our  original  opinion  that  such  interposition 
was  not  made  by  requesting  a  peremptory  instruction  to  find  for  the 
defendant,  without  stating  the  ground  upon  which  such  instruction  was 
asked. 

In  the  case  of  Cosand  v.  Bunker,  50  N.  W.  Rep.  (Dak.),  84,  it  ap- 
pearing upon  the  trial  that  the  contract  sued  on  was  within  the  statute 
of  frauds,  counsel  for  defendant  requested  the  court  to  peremptorily 
instruct  the  jury  that  plaintiff  could  not  recover  because  the  contract 
was  not  reduced  to  writing,  the  refusal  of  which  being  assigned  as  error, 
the  court  in  passing  upon  it  held  as  follows :  ^HiVe  are  of  the  opinion  that 
the  refusal  to  give  this  instruction  was  not  error,  under  the  evidence  in 
this  case.  The  August  agreement  as  to  the  surrender  of  the  premises 
and  payment  of  $500  was  given  in  evidence,  and  admitted  without  ob- 
jection. It  was  too  late,  therefore,  after  the  evidence  was  closed,  and  the 
case  about  to  be  submitted  to  the  jury,  to  interpose  the  objection.  Con- 
tracts within  the  statute  of  frauds,  not  reduced  to  writing,  are  not  illegal, 
but  only  incapable  of  being  enforced  against  a  defendant  without  writing 
— ^an  immunity  which  the  defendant  may  waive.  And  this  requirement 
of  the  statute  may  be  waived  by  a  defendant  by  a  failure  to  object  to 
parol  evidence  of  a  contract  that  the  statute  prescribes  shall  be  in  writing 
to  be  binding  upon  a  party.  This  question  was  fully  considered  and 
decided"  by  this  court  in  the  case  of  McLaughlin  v.  Wheeler,  47  N.  W. 
Rep.,  816.  As  bearing  upon  this  question,  in  addition  to  the  cases  cited 
in  that  opinion,  see  Brown,  St.  Frauds  (4th  ed.),  sec.  135;  Montgomery 
V.  Edwards,  46  Vt.,  161 ;  Bonmier  v.  American,  etc.,  Manufacturing  Co., 
81  N.  Y.,  468;  Ames  v.  Jackson,  115  Mass.,  508;  Chicago  Dock  Co.  v. 
Kinzie,  49  111.,  289;  Cahill  v.  Bigelow,  18  Pick.,  369;  Huffman  v. 
Ackley,  34  Mo.,  277;  Houser  v.  Lament,  55  Pa.  St.,  311;  Howard  v. 
Sexton,  4  N.  Y.,  157.  It  is  also  contended  that  it  was  not  necessary  for 
the  defendant  to  plead  the  statute  in  this  case,  in  order  to  avail  herself 
of  its  protection.  We  agree  with  counsel  in  this  proposition.  Defend- 
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ant  could,  no  doubt,  have  objected  to  the  evidence,  and  it  would  have 
been  the  duty  of  the  court  to  exclude  it;  but,  as  we  have  before  seen, 
she  could  waive  the  protection  of  the  statute  made  for  her  benefit/' 

While  a  general  denial  is  sufficient  to  let  in  the  defense  of  the  statute 
of  frauds  (Buhl  v.  Stephens,  84  Fed.  Rep.,  922;  Busick  v.  Van  Ness, 
44  N.  J.  Eq.,  82 ;  Metcalf  v.  Brandon,  58  Miss.,  841 ;  Tatge  v.  Tatge,  34 
Minn.,  272;  Dunn  v.  Moore,  3  N.  J.  Eq.,  364;  Allen  v.  Chambers, 
4  Ired.  Eq.,  125;  State  v.  Cape  G.  Water  Works,  etc.,  Co.,  74  Mo.  App., 
273;  Bovd  v.  Paul,  125  Mo.,  9;  Hackett  v.  Watts,  138  Mo.,  502;  Porter 
V.  Citizens'  Bank,  73  Mo.  App.,  513;  Wiswell  v.  Tefift,  5  Kan.,  263; 
Coquillard  v.  Surdam,  8  Blackf.,  24;  Suman  v.  Springate,  67  Ind., 
115),  the  defendant  is  still  obliged  to  make  his  defense  good  by  objecting 
to  parol  evidence  which  is  sought  to  be  introduced  by  the  plaintiff  to 
prove  the  contract.  (Crough  v.  N"urge,  44  N".  Y.  App.  Div.,  19,  60  N.  Y. 
Sup.,  395;  Clement  v.  Gill,  59  Mo.  App.,  482;  Consand  v.  Bunker,  2 
S.  Dak.,  294.)  And  a  failure  to  object  to  parol  evidence  when  it  is 
introduced  operates  as /i  waiver  of  the,  statute,  if  not  specially  pleaded. 
(Montgomery  v.  Edwards,  46  Vt.,  151,' 14  Am.  Rep.,  618;  Pike  v.  Pike, 
69  Vt.,  535 ;  Lupean  v.  Brainard,  20  N.  Y.  App.  Div.,  212 ;  Clement  v. 
Gill,  supra;  Barrett  v.  Johnson,  77  Hun,  527;  Jordan  v.  Greensboro 
Furnace  Co.,  78  Am.  St.  Rep.,  654,  655.) 

Prom  the  foregoing  citation  of  authorities,  it  follows  that  our  con- 
clusion to  the  effect  that  the  statute  of  frauds  was  in  no  manner  inter- 
posed by  the  defendant  in  the  court  below  and  can  not  be  for  the  first 
time  invoked  on  appeal,  expressed  in  our  original  opinion,  is  correct. 

We  think  that  the  proof  was  sufficiently  certain  as  to  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  breach  of  the  contract  to  admit 
of  his  recovery.    The  motion  is  overruled. 

Overruled. 


GooDBAR  &  Company  v.  N.  Bloom  kt  ux. 

Decided  June  13,  1906. 

1. — Conditional  Sale — ^Xortgage — ^Distinotion. 

In  determining  whether  a  conveyance  absolute  on  its  face,  with  a  written 
agreement  to  reconvey  signed  by  the  grantee,  is  a  mortgage  or  a  conditional  sale, 
reference  will  be  had  to  the  enquiry  whether  the  relation  of  creditor  and  debtor 
continues  to  exist.  If  it  does,  it  is  a  mortgage;  if  it  does  not,  it  is  a  conditional 
sale.  In  order  to  establish  that  a  deed  absolute  on  its  face  is  a  mortgage,  this 
fact  must  be  proved  with  clearness  and  certainty;  and  the  same  rule  applies  to  an 
instrument  which  clearly  shows  upon  its  face  to  be  a  conditional  sale. 

8. — Same. 

Where  the  defendant  was  indebted  to  the  plaintiff,  and  executed  to  him  an 
absolute  deed  for  a  house  and  lot,  reciting  therein  a  consideration  of  $1,000  in 
hand  paid,  and  at  the  same  time  executed  his  note  to  the  plaintiff  for  the  balance 
of  such  indebtedness,  and  the  plaintiff  at  the  same  time  gave  to  the  defendant 
an  instrument  in  writing,  styled  ''Refusal  Memorandum,"  in  which  it  was  stipu- 
lated that  the  defendant  should  have  the  right  to  purchase  the  same  premises  at 
any  time  prior  to  a  certain  date  named  for  the  same  amount  of  money,  with  in- 
terest, and  the  payment  of  said  note,  the  trial  court  correctly  held,  in  the  light  of 
the  antecedent  facts  and  the  subsequent  construction  placed  by  the  parties  on  said 
instruments,  that  the  transaction  was  a  conditional  sale  and  not  a  mortgage. 
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S. — Same — ^Zatention  of  Partiet — Question  of  Faot. 

Whether  or  not  a  deed  was  intended  bj  the  parties  as  an  absolute  convey- 
ance, or  as  a  mortgage,  is  ordinarily  a  question  of  fact  to  be  decided  from  all  the 
eridence  pertinent  to  it.  The  only  safe  criterion  is  the  intention  of  the  parties, 
to  be  ascertained  by  considering  their  situation  and  the  surrounding  facts^  as  well 
as  the  written  memorials  of  the  transaction.  The  character  of  the  transaction  is 
fixed  at  the  inception  of  it  and  what  the  intention  of  the  parties  make  it. 

Appeal  from  the  Dietrict  Court  of  Leon  County.  Tried  below  before 
Hon.  Gordon  Boone. 

Jno,  A,  Newsom  and  Gregg  &  Brown,  for  appellant. — When  a  debtor 
executes  a  deed  absolute  on  its  face  to  his  creditor  and  receives  from 
his  creditor  an  obligation,  by  the  terms  of  which  the  creditor  obligates 
himself  to  reconvey  the  land  upon  payment  of  the  debt  the  transaction  is 
simply  to  secure  the  debt  and  the  deed  will  be  declaimed  a  mortgage. 
Moore  v.  Wills,  69  Texas,  111 ;  Loving  v.  Milliken,  69  Texas,  425 ;  Brooks 
V.  Young,  60  Texas,  36 ;  Ragland  v.  Wisrock,  61  Texas,  395. 

When  parties  have  embodied  the  terms  of  their  agreement  in  writing 
neither  can  give  oral  evidence  that  they  did  not  mean  that,  which  the 
writing  when  properly  read,  expresses  or  legally  implies,  or  that  they 
meant  something  inconsistent  therewith.  Milliken  v.  Callahan,  69  Texas, 
205 ;  Lott  V.  Kaiser,  61  Texas,  668 ;  Hefifron  v.  Cunningham,  76  Texas, 
319. 

Watson  it  Dashiel,  for  appellee. — ^Where  a  deed  absolute  on  its  face 
is  given  in  consideration  of  the  extinguishment  of  a  pre-existing  debt,  it 
is  an  absolute  deed  and  not  a  mortgage. 

An  agreement  to  reconvey  executed  by  the  grantee  in  a  deed  absolute 
upon  its  face  constitutes  the  transaction  a  conditional  sale.  Miller  v. 
Yturria,  7  S.  W.  Rep.,  206;  Pocke  v.  Buchanan,  59  S.  W.  Rep.,  820; 
Kirby  v.  National  Loan  &  Investment  Co.,  54  S.  W.  Rep.,  1001. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Goodbar  & 
Company,  a  corporation  incorporated  under  the  laws  of  Tennessee, 
against  the  appellees,  Nathan  Bloom  and  his  wife,  Theresa,  to  recover 
an  alleged  debt  of  $1,006.73  claimed  by  appellant  to  be  due  it  from 
appellees,  and  to  reform  a  certain  instrument,  in  the  form  of  a  deed  but 
averred  by  appellant  to  be  a  mortgage  made  by  appellees  to  secure  such 
indebtedness,  by  including  therein  two  other  lots,  which  appellant  claims 
were  agreed  by  the  parties  to  be  included  but  were  omitted  from  said 
instrument  either  by  mistake  or  fraud  of  the  appellees,  and,  when  so 
reformed  to  have  such  instrument  declared  a  mortgage,  and,  as  such, 
foreclosed  and  sold  to  satisfy  the  debt  sued  for. 

The  appellees  answered  by  a  general  denial,  and  plead  specially  that 
the  instrument  averred  by  appellant  to  be  a  mortgage  was,  as  it  pur- 
ported on  its  face  to  be,  an  absolute  deed  of  conveyance  made  by  appellees 
to  appellant  in  consideration  of  the  cancellation  of  the  alleged  debt  sued 
on,  and  it  was  so  intended  and  understood  by  the  parties  and  accepted  by 
appellant  with  full  knowledge  of  its  contents,  and  that  the  two  lots 
sought  to  be' included  by  its  reformation  were  not  intended  to  be  em- 
braced in  such  instrument 
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The  case  was  tried  by  the  court  without  a  jury  and  judgment  rendered 
that  the  plaintiff  Goodbar  &  Company  take  nothing  by  its  suit  and  that 
defendants  Nathan  Bloom  and  wife,  Theresa,  go  hence  without  day  and 
recover  of  the  plaintiff  and  sureties  on  his  cost  bond  all  costs  of  suit. 

The  facts  in  this  case  are  shown  by  evidence  which  is  undisputed 
and  are  substantially  as  follows :  On  October  the  5th,  1903,  the  appellee, 
N.  Bloom  of  Buffalo,  Texas,  being  indebted  to  appellant,  a  commercial 
corporation  of  Memphis,  Tennessee,  wrote  it  a  letter  in  which  he  said: 
"I  have  a  good  hotel  comprising  five  lots,  all  necessary  bams,  cisterns, 
servants*  houses,  etc.,  well  situated  to  the  depot,  and,  in  fact,  from  every 
point  of  view,  a  desirable  location.  This  piece  of  property  brings  me 
$25  per  month  which  amounts  to  $300  per  year.  I  wiU  take  for  this 
property  $2,000,  which  is  very  cheap.  The  rent  would  pay  you  over 
10  percent  on  your  money  invested,  as  repairs  are  not  necessary  to  any 
great  extent.  I  owe  you,  and  this  is  the  only  way  that  I  can  see  to  pay 
you.  My  resources  are  sufficient  to  meet  my  liabilities,  provided  I  can 
collect,  but  this  is  utterly  impossible  as  there  is  nothing  made  to  pay 
with.  Tou  can  not  understand  how  serious  the  outlook  is,  and  I  am  well 
aware  that  you  think  collections  should  amount  to  something.  If  you 
can  handle  this  piece  of  property  I  can  pay  you,  but  if  not  I  am  wholly 
unprepared  to  make  you  any  proposition.''  Again,  on  October  19,  1903, 
he  wrote  a  letter  to  appellant  in  which,  after  stating  his  inability  to  raise 
money  on  account  of  failure  of  crops,  he  said :  "Now  to  the  point.  I 
have  received  word  from  Sanger  Bros.,  to  whom  I  owe  $1,403,  that  they 
are  willing  to  carry  me  over,  provided  I  will  pay  as  much  as  I  can,  and 
take  only  my  personal  note  payable  in  1904.  They  are  my  largest  cred- 
itor, excepting  you,  that  is  for  goods.  I  pledge  you  that  I  will  give  no 
man  a  deed  of  trust  during  the  year  of  1903  to  1904.  I  am  going  to  do 
by  one  and  all  the  same,  and  make  no  distinction.  I  intend  to  pay  you 
all  I  can,  and  all  in  the  same  proportion  except  my  little  creditors,  and 
I  think — and  also  your  Mr.  King,  that  it  is  best  to  pay  them,  so  that 
their  mouths  wiU  be  stopped  as  they  are  all  more  or  less  restless. 

"Now  gentlemen  I  wish  your  voice  on  this  subject  at  your  earliest 
opportunity  so  that  we  will  come  to  some  understanding  at  an  early 
date.    I  wish  to  allay  suspense.'* 

The  appellant,  in  reply,  on  November  3,  1903,  wrote  Bloom  expressing 
surprise  at  his  not  being  willing  to  mortgage  his  property  for  the  benefit 
of  his  creditors,  and  reminded  him  that  his  statement  to  the  Mercantile 
Agencies  included  800  acres  of  land  in  his  wife's  name,  was,  in  part,  the 
basis  of  his  credit,  and  suggested  that  it  should  now  be  made  the  basis  of 
security  for  his  debts.  In  reference  to  the  hotel  property,  the  letter  is 
as  follows:  "We  do  not  want  the  hotel  property  and  would  not  give 
you  $1,000  for  it,  but  we  will  agree  to  extend  your  debt,  if  you  will  give 
us  a  mortgage  on  that  piece  of  property.  This  would  put  you  in  no 
worse  light  with  your  other  creditors  than  to  sell  to  us." 

Again,  on  November  10,  1903,  appellant  wrote  Bloom  as  follows: 
**Beplying  to  your  recent  letter  in  regard  to  selling  us  your  hotel  prop- 
erty, we  have  to  say  that  we  do  not  want  it  at  any  price,  because  our 
experience  has  been  that  property  of  similar  character  has  always  proved 
a  loss  to  us.  We  will,  however,  make  you  this  proposition :  You  make 
us  a  deed  to  the  property  at  a  consideration  of  $1,000,  and  we  will  carry 
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you  until  next  fall  for  the  balance  of  the  debt.  The  deed  can  go  on 
record,  and  outside  of  that  record  we  will  give  you  an  obligation  that  we 
re-deed  to  you  the  property  next  fall,  after  you  have  paid  us  the  balance 
of  the  $737  and  interest  and  paid  us  the  $1,000.  This  we  know  would 
simply  make  it  equivalent  to  a  mortgage,  but  to  the  outside  world,  or 
in  other  words,  to  every  body  except  you  and  us,  it  would  have  the 
appearance  of  being  a  bona  fide  sale. 

"If  you  decline  to  do  this,  then  we  must  insist  upon  your  executing 
a  mortgage  trust  deed  upon  your  640  acres  of  land,  the  hotel  property 
and  all  otiier  real  estate  you  have,  except  your  homestead,  for  the  benefit 
of  all  your  creditors.  .  .  .  We  believe,  and  have  been  so  advised, 
that  your  creditors  could  hold  that  real  estate  as  conmiunity  property, 
but  we  do  not  wish  to  test  that  matter  by  going  into  the  courts,  and 
simply  ask  you  to  do  what  we  believe  to  be  fair,  just  and  right  with 
ns  and  your  creditors.  We  do  not  believe  that  we  could  sell  the  hotel 
property  for  over  $1,000,  which  is  the  reason  that  we  are  unwilling  to 
take  it  at  any  more  than  that  and  then  carry  the  balance  of  your  debt. 

*TVe  will  also  make  you  another  proposition :  If  you  will  raise  enough 
to  pay  ns  the  $737,  we  will  take  the  hotel  property  at  $1,200,  and  clean 
up  the  entire  indebtedness  at  once.'* 

On  November  16,  1903,  Bloom  wrote  the  appellant,  after  some  intro- 
ductory observations,  as  follows:  "I  wish  to  satisfy  you,  as  you  have 
been  rather  kind  to  me  during  this  year,  therefore  I  will  comply  with 
your  letter  of  the  10th. 

'*I  will  have  my  attorney  make  out  deed  to  hotel  property,  and  you 
may  send  me  note  for  balance,  and  as  soon  as  you  get  the  deed  fixed  up 
you  can  forward  me  the  obligation,  which  will  grant  me  the  option  of 
redeeming  the  aforesaid  property. 

**It  is  not  my  desire  to  ask  one  and  one-half  times  the  value  of  my 
land,  but  since  yon  asked  to  buy  some  of  it,  I  simply  give  you  a  price. 

'*I  do  not  wish  to  be  contrary,  neither  do  I  wish  to  be  dishonest,  but 
I  do  not  wish  to  give  a  trust  deed  to  my  property. 

"I  kindly  ask  that  you  make  note  payable  November  1.  as  that  will 
give  me  time  within  which  to  meet  this  obligation.  Include  interest  in 
face  of  note.** 

On  November  21,  1903,  Goodbar  &  Company  wrote  to  Bloom  a  letter 
in  reply,  which  is  as  follows :  ^*We  are  in  receipt  of  your  letter  of  the 
16tii  inst.  andl  note  your  acceptance  of  our  proposition  of  settlement  of 
your  acconnt  with  us,  to  give  us  a  deed  to  the  hotel  property  in  question 
for  $1,000  and  execute  your  note  payable  October  1,  1904,  for  the  bal- 
■  anoe.  In  compliance  therewith  we  have  this  day  prepared  a  stiitcment 
of  your  account,  together  with  note  due  at  the  above  stated  time  for  your 
signature  and  sent  the  same  of  Mr.  Jno.  A.  Newsom  of  your  town  to 
pass  on  the  title  to  the  property  and  receive  the  settlement  for  us.  You 
will  also  please  deliver  to  Mr.  Newsom  the  rent  notes  that  you  have  been 
carrying  thereon. 

''We  have  requested  Mr.  Newsom  to  draw  up  an  agreement  for  our 
signature  giving  you  an  option  to  re-purchase  the  property  for  the 
same  consideration  you  will  convey  it  to  us,  upon  the  prompt  payment  of 
the  note  you  are  to  give  us  as  above  stated,  and  8  percent  interest  on  the 
$1,000  from  date  until  paid  by  November  1,  1904.    If  we  collect  rents 
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in  excess  of  the  amount  of  taxes,  insurance  and  interest  on  the  property, 
we  will  refund  the  same  to  you.  We  do  not  know  whether  or  not  Mr. 
Newsom  is  your  attorney,  but  he  is  very  highly  recommended  to  us  and 
we  have  confidence  in  him  to  refer  the  same  to  him  for  settlement.  We 
trust  you  will  call  to  see  Mr.  Newsom  at  once  and  arrange  the  settle- 
ment for  we  desire  to  close  the  same  definitely  at  an  early  date.'* 

On  the  same  date  appellant  wrote  John  A.  Newsom,  an  attorney  at 
law,  as  follows :  ^^In  regard  to  N.  Bloom  and  his  indebtedness  to  us,  we 
have  just  arrived  at  the  following  settlement  with  him : 

^TSe  has  agreed  to  give  us  a  deed  to  the  hotel  property  in  question  for 
and  in  consideration  of  $1,000  and  to  execute  his  note  due  October  1, 
1904,  for  the  balance  due  on  his  account.  With  that  end  in  view  we 
hand  you  a  statement  of  his  account  to  us,  together  with  note  for  his 
signature  for  $800  which  please  have  him  to  execute  in  taking  a  deed 
to  the  property.  We  want  you  to  thoroughly  look  into  the  title  to  the 
property  and  if  you  approve  of  it,  it  will  be  acceptable  to  us.  You  will 
also  secure  from  Bloom  the  rent  notes  he  has  for  the  property,  and  have 
him  transfer  to  us  the  insurance  that  he  has  been  carrying  thereon. 

"In  regard  to  the  maturity  of  the  note  that  he  is  to  give  us  he  is  now 
asking  that  we  make  it  November  1,  but  our  original  proposition  was  to 
make  it  payable  October  1,  and  please  govern  yourself  accordingly.  We 
have  agreed  with  him  to  convey  the  property  back  to  him  for  the  same 
consideration  that  he  has  delivered  it  to  us*  upon  the  prompt  payment 
of  his  note  due  October  1,  1904,  which  he  is  to  execute,  as  above  stated, 
together  with  8  percent  interest  on  the  $1,000  from  date  until  paid  by 
November  1,  1904.  It  is  also  agreed  that  if  we  collect  rents  in  excess 
of  the  taxes,  insurance  and  interest  on  the  property,  we  will  refund  the 
same  to  him.  We  were  advised  by  Mr.  Bloom  on  October  5,  last  that 
he  had  a  $26  monthly  income  from  the  property  and  we  presume  he  is 
deriving  the  same  from  it  at  this  time. 

"Please  draw  us  an  agreement,  giving  him  such  option  on  the  property 
which  we  will  promptly  execute  upon  the  receipt  of  deed  and  his  note. 
We  are  anxious  to  get  this  matter  definitely  settled  at  an  early  date  and 
please  call  to  see  him  at  once  and  push  it  vigorously  to  a  settlement.  For 
your  information,  we  enclose  herewith  a  copy  of  the  letter  we  have  this 
day  written  him." 

On  November  23.  1903,  Mr.  Newsom,  in  reply  wrote  appellant,  in 
substance,  that  he  had  had  an  interview  with  Mr.  Bloom  in  regard  to  the 
matter  of  settlement  and  that  they  were  together  except  on  one  point, 
that  is.  Bloom  wanted  the  note  payable  November  1,  1904,  instead  of 
October  1,  as  directed;  that  he  (Newsom)  had  suggested  as  a  compro- 
mise that  the  note  be  made  payable  on  October  15,  and  that  after  consid- 
erable begging.  Bloom  had  assented  to  it;  that  he  had  prepared  the  deed, 
which  he  expected  Bloom's  wife  to  sign,  which  he  sent  appellant  for  in- 
spection before  signing;  that  Bloom  had  informed  him  that  the  insurance 
he  was  carrying  on  the  hotel  building  had  just  expired,  and  that  he  had 
not  taken  rent  notes  from  his  present  tenant,  and  that  he  had  rented  the 
property  for  $25  per  month,  but  had  to  reduce  it  to  $15,  and  that  he 
(Bloom)  was  willing  the  tenant  pay  the  $15  rent  per  month  when  due  to 
him  (Newsom)  to  be  sent  to  appellant,  or  to  collect  it  and  send  it  him- 
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self.    Newsome  closed  the  letter  by  asking  appellant  to  advise  him  as  to 
such  matters. 

On  November  27,  1903,  in  reply  to  Newsom^s  letter  appellant  wrote 
him  as  follows:  ^TV'e  are  just  in  receipt  of  your  letter  of  the  23d  inst. 
with  enclosure  of  deed  to  be  executed  by  Nathan  Bloom  and  wife,  both 
of  which  are  carefully  noted.  You  did  not  make  the  deed  in  our  favor 
as  a  corporation  so  we  have  taken  the  liberty  to  add  the  same  therein, 
and  with  this  exception  we  are  willing  to  accept  the  deed  on  your  judg- 
ment as  stated  in  your  letter. 

"In  regard  to  the  rental  of  the  property  and  its  collection,  we  think 
it  advisable  to  let  Mr.  Bloom  continue  to  look  after  the  same,  for  it  will 
make  him  more  friendly  towards  us  in  this  transaction  and  will  keep 
him  in  touch  with  the  property.  Please  say  to  Mr.  Bloom,  however, 
that  any  contract  he  makes  for  the  rent  of  the  property,  must  not 
extend  beyond  November  1, 1904,  at  which  time  his  option  to  re-purchase 
it  will  expire  by  limitation. 

*TVe  note  that  the  insurance  has  expired  on  the  hotel  and  you  will 
please  take  steps  to  insure  it  for  $1,000  for  a  period  of  twelve  months 
and  kindly  send  the  policy  to  us  and  we  will  reimburse  you.  In  regard 
to  the  maturity  of  the  note,  we  see  that  he  contended  for  November  1, 
but  that  you  compromised  the  matter  by  making  it  mature  October  15, 
which  is  satisfactory. 

''We  trust  that  you  will  be  able  to  get  this  matter  definitely  closed  at 
an  early  date  and  awaiting  your  attention,  we  are. 

Yours  truly, 
Qoodbar  &  Co.,  Incorporated. 

By  W.  E.  Stansbury. 

"Please  also  look  into  the  taxes  for  this  year — we  feel  that  Mr.  Bloom 
should  settle  them  as  the  year  is  so  far  advanced.  Also  charge  interest 
on  note  to  October  15,  1904.*' 

The  negotiations  between  the  parties  culminated  on  the  first  day  of 
December,  1903,  by  Bloom  and  his  wife  executing  and  delivering  to 
Goodbar  &  Company  their  general  warranty  deed,  which  expresses  a 
consideration  of  one  thousand  dollars  in  hand  paid  by  appellant  to  ap- 
pellees, to  lots  numbers  eight,  nine  and  ten  in  block  number  twenty- 
seven  of  the  town  of  Buffalo  in  Leon  County,  Texas,  according  to  map 
and  plat  of  town,  as  it  appears  of  record  in  deed  records  of  Leon  County, 
book  "0,*'  page  487 :  the  execution  and  delivery  by  N.  Bloom  to  appel- 
lant of  his  promissory  note  for  $802.08  (the  remainder  of  his  indebted- 
ness to  Goodbar  &  Company  after  deducting  the  $1,000,  expressed  as  the 
consideration  of  said  deed)  payable  on  October  15,  1904,  with  interest 
thereon  at  the  rate  of  8  percent  from  maturity ;  and  the  execution  on 
December  3,  1903,  by  Qoodbar  &  Company  to  the  appellee  N.  Bloom  an 
agreement  in  writing,  drawn  at  the  same  time  the  deed  was  by  Mr. 
Newsom^  which  is  as  follows : 

"refusal  memorandum. 

"Between  Goodbar  &  Company,  a  corporation,  incorporated  under  the 
laws  of  Tennessee  and  doing  business  in  the  city  of  Memphis  in  said 
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State,  acting  by  J.  M.  Goodbar,  its  president,  duly  authorized  to  act 
in  this  capacity,  and,  Nathan  Bloom  of  Buffalo,  Leon  County,  Texas. 

''In  consideration  of  the  sum  of  ten  dollars  to  it  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged  and  for  other  valuable  considera- 
tion had  and  received,  it,  the  said  Goodbar  &  Company  (Inc.),  does  hereby 
agree  to  and  with  said  Nathan  Bloom,  that  he  shall  have  the  right  to 
purchase  from  it  at  any  time  between  this  day  and  date  and  the  1st  of 
November,  A.  D.  1904,  the  following  described  premises,  now  belonging 
to  it,  with  the  appurtenances  thereto  belonging,  which  premises  are 
described  as  follows,  to  wit: 

'Tjots  numbers  (8)  eight,  (9)  nine,  and  (10)  ten,  in  block  No.  (27) 
twenty-seven  of  the  town  of  Buffalo,  Leon  County,  Texas,  according  to 
the  map  and  plat  of  said  town  as  it  appears  of  record  in  the  deed  records 
of  Leon  County,  book  "0,''  page  487,  on  the  following  terms,  to  wit : 

**One  thousand  dollars  cash,  with  interest  thereon,  from  this  date  at 
the  rate  of  8  percent  per  annum  until  the  said  first  day  of  November, 
A.  D.  1J*04,  and  upon  the  further  condition  that  the  said  N.  Bloom  shall 
have  paid  off  and  discharged  a  certain  note  by  him  executed  and  delivered 
to  this  company  dated  December  1,  1903,  due  October  15,  1904,  with 
interest  thereon  at  the  rate  of  8  percent  from  maturity,  for  the  sum  of 
(802.28)  eight  hundred  two  and  28-100  dollars.  And  on  notice  of  his 
election  so  to  purchase,  given  tc  it  in  writing,  by  letter  mailed  to  it 
at  Memphis,  Tennessee,  or  served  on  it  personally,  it  does  here  agree 
and  bind  its  assigns  and  successors  to  make  full,  complete  and  perfect 
title  by,  through  or  under  it  to  said  Nathan  Bloom  his  heirs  or  assigns, 
and  to  perfect  such  title  to  or  under  it,  and  to  re-convey  to  said  Nathan 
Bloom,  his  heirs  or  assigns  upon  his  complying  with  the  terms  and  con- 
ditions above  set  forth  and  expressed. 

"It  is  understood  and  agreed  that  all  rents  and  revenues,  collected  by 
this  company  from  this  property,  in  excess  of  taxes,  insurance,  interest, 
etc.,  the  same  to  be  repaid  to  the  said  N.  Bloom  upon  his  purchasing 
said  property.'* 

A  month  or  two  after  the  execution  of  these  instruments  Mr.  Newsom 
took  out  two  fire  insurance  policies  of  $500  each  on  the  property,  payable 
to  Goodbar  &  Company,  as  the  absolute  owner  thereof.  After  the 
papers  were  executed,  Bloom,  in  pursuance  of  the  arrangement  made 
with  him  at  the  time,  collected  for  appellant  the  monthly  rent  of  the 
property  and  remitted  proceeds  to  Goodbar  &  Company  until  October 
the  12th,  1904,  when  he  wrote  the  appellant  as  follows:  "I  have  by 
this  mail  forwarded  to  Memphis  Trust  Company  draft  for  amount  of 
$802.28  to  cover  note  given  in  1903. 

"Helative  to  the  conditional  sale  of  the  hotel  I  would  say  that  I  do 
not  care  to  redeem  the  hotel  as  money  matters  are  cramped  at  present. 
If  you  have  my  note  for  $1,000,  I,  of  course,  would  pay  it;  but  since 
you  bargained  for  the  hotel,  I  had  rather  it  remain  as  it  is  now  than 
to  go  to  the  trouble  to  raise  $1,000.  I  am  of  opinion  that  vou  can  find 
a  purchaser  for  this  property  as  it  is  worth  that  amount  even  to-day, 
though  I  am  not  able  to  pay  such  a  price.  In  regard  to  the  rent  you  may 
get  some  one  to  attend  to  that  matter  in  the  future,  as  I  would  rather 
you  get  some  one  else.  I  am  sorry  that  I  can  not  take  it  off  your  hands, 
but  tiiere  is  no  chance  for  me  to  have  the  deed  made  different,  therefore 
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you  can  destroy  the  agreement/'  As  stated  in  this  letter,  the  draft  was 
sent  to  the  Memphis  Trust  Company,  who  held  the  note,  in  payment  and 
discharge  of  the  indebtedness  evidenced  by  it,  and  the  note,  upon  receipt 
of  draft,  sent  back  to  Bloom.  In  reply  to  the  above  letter,  on  the  15th 
of  October,  1904,  the  appellant  wrote  Bloom  as  follows:  "We  are  in 
receipt  of  your  letter  of  the  12th  inst.,  and  note  that  you  have  remitted 
to  the  Memphis  Trust  Company  in  payment  of  your  note  which  became 
due  this  date,  which  is  appreciated. 

'We  also  observe  that  you  do  not  desire  to  redeem  the  hotel  property 
under  our  agreement  with  you  and  shall  govern  ourselves  accordingly. 
As  we  understand  it,  you  have  rented  the  property  monthly  to  the  tenant 
now  in  charge  for  the  consideration  of  $15  per  month.  Please  give  us 
the  name  of  the  parties  so  that  we  may  correspond  with  them  directly 
concerning  the  matter.  Thanking  you  for  your  courtesy  and  wishing 
you  much  success,  we  remain,  etc.*' 

Mrs.  Fannie  Stocker  was  the  party  who  had  rented  and  was  occupying 
the  hotel  at  that  time;  and,  November  1,  1904,  the  appellant  wrote  her 
as  follows :  "Dear  Madam :  Please  remit  to  us  the  monthly  rental  for 
the  use  of  the  Bloom  hotel,  as  we  are  now  the  owners  of  it.  Your  prompt 
attention  will  be  much  appreciated." 

Bloom,  who  was  a  witness  in  the  case,  was  asked  on  the  trial :  "And 
at  the  time  you  made  that  deed,  how  about  cancelling  the  $1,000  debt? 
Did  you  intend  to  put  up  any  security  for  $1,000,  or  did  you  intend  to 
pay  $1,000?'*  He  answered:  "I  intended  to  pay  $1,000,"^ which  I  did, 
and  if  I  didn't  intend  to  pay  it  I  wouldn't  have  given  a  note  for  $802.20 
to  cover  my  indebtedness." 

There  was  no  testimony  of  any  officer  or  agent  of  appellant  upon  the 
issue  as  to  whether  the  instrument  was  intended  as  an  absolute  deed  or 
a  mortgage. 

We  have  stated  practically  all  the  testimony  bearing  upon  the  question 
whether  the  deed  to  the  hotel  property  was  intended  by  the  parties  as  a 
conveyance  of  the  title  or  as  a  mortgage.  This,  we  take  to  be  a  question 
of  fact,  ordinarily  to  be  decided  by  the  jury  from  all  the  evidence  per- 
tinent to  it.  And,  like  any  other  issue  whose  province  is  within  the 
domain  of  the  jury,  when  decided,  either  by  the  jury  or  the  court  sitting 
as  a  jury,  such  determination  of  it  will  not  be  disturbed  upon  appeal 
unless  the  evidence  upon  the  issue  is  such  that  no  reasonable  mind  can 
reach  the  same  conclusion  attained  by  the  jury. 

It  is  true  that  there  are  certain  principles  of  law  applicable  to  the 
issue  which  must  guide  the  jury  in  considering  the  evidence  upon  which 
the  issue  is  to  be  determined.  But  they  are  rules  of  construction  rather 
than  principles  of  substantive  law  which  arises  from  and  attaches  to  a 
given  state  of  facts.  These  principles  will  be  stated,  as  enunciated  in 
the  elementary  authorities,  pronounced  and  applied  in  courts  of  last 
resort  in  other  States  as  well  as  those  of  our  own.  When  stated,  we  shall 
then  apply  them  to  the  evidence  before  us,  and,  in  view  of  them,  determine 
from  it  whether  any  ordinary  mind  could  reach  any  other  conclusion 
than  that  found  by  the  trial  judge  upon  the  question.  If  not,  then  our 
finding  upon  the  issue  of  deed  or  mortgage  will  simply  be  an  adoption 
of  that  of  the  trial  judge. 

To  determine  whether  a  particular  transaction  amounts  to  a  mortgage 
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or  to  a  sale  with  a  contract  to  repurchase,  Mr.  Pomeroy  states  the  rule 
thus:  "The  criterion  is  the  continued  existence  of  a  debt  or  liability 
between  the  parties,  so  that  the  conveyance  is  in  reality  intended  as  a 
security  for  the  debt  or  indemnity  against  the  liability.  If  there  is  an 
indebtedness  or  liability  between  the  parties,  either  a  debt  existing  prior 
to  the  conveyance,  or  a  debt  arising  from  a  loan  made  at  the  time  of  the 
conveyance,  or  from  any  other  cause,  and  this  debt  is  still  left  subsisting, 
not  being  discharged  or  satisfied  by  the  conveyance,  but  the  grantor  is 
regarded  as  still  owing  and  bound  to  pay  it  at  some  future  time,  so  that 
the  payment  stipulated  for  in  the  agreement  to  reconvey  is  in  reality  the 
payment  of  the  existing  debt,  then  the  whole  transaction  amounts  to  a 
mortgage,  whatever  language  the  parties  may  have  used,  and  whatever 
stipulations  they  may  have  inserted  in  the  instrument.  On  the  contrary, 
if  no  such  relation  whatsoever  of  debtor  and  creditor  is  left  subsisting, 
ilien  the  transaction  is  not  a  mortgage,  but  a  mere  sale  and  contract  of 
repurchase/*    (3  Pom.  Eq.,  sec.  1196.) 

Mr.  Jones  thus  states  the  criterion  for  determining  the  question: 
'^Whether  a  conveyance  be  a  mortgage  or  a  conditional  sale  must  be 
determined  by  a  consideration  of  i^e  particular  circumstances  of  each 
case.  *A  glance  at  the  numerous  adjudications  in  controversies  of  this 
kind  will  suffice  to  show  that  each  must  be  decided  in  view  of  the  par- 
ticular circumstances  which  belong  to  and  mark  its  character,  and  that 
the  only  safe  criterion  is  the  intention  of  the  parties,  to  be  ascertained 
by  considering  their  situation  and  the  surrounding  facts,  as  well  as  the 
written  memorials  of  the  transaction.'  The  intention  of  the  parties  is 
the  only  true  and  infallible  test,  and  this  intention  is  to  be  gathered  from 
the  circumstances  attending  llie  transaction  and  the  conduct  of  the 
parties  as  well  as  from  the  face  of  the  written  contract."  (Jones  on 
Mort.,  sec.  258.) 

Again,  the  same  author  says:  *The  character  of  the  transaction  is 
fixed  at  the  inception  of  it,  and  what  the  intention  of  the  parties  makes 
it.  The  form  of  the  transaction  and  the  circumstances  attending  it  are 
the  means  of  finding  out  the  intention.  If  it  is  a  mortgage  in  the 
beginning,  it  remains  so ;  and  if  it  was  a  conditional  sale  at  the  start,  no 
lapse  of  time  will  make  a  mortgage  of  it.  ...  If  not  a  security 
in  the  beginning,  but  an  absolute  sale  or  a  conditional  sale,  no  subsequent 
event,  short  of  a  new  agreement  between  the  parties,  can  convert  it 
into  a  mortgage.  Where  an  instrument  contains  the  exact  terms  agreed 
on  by  the  parties,  and  expresses  their  intent  and  meaning,  the  fact  that 
they  thought  it  a  mortgage,  while  it  was  in  fact  a  conditional  sale,  does 
not  change  its  character  or  effect." 

"The  existence  of  a  debt  is  the  test.  If  an  absolute  conveyance  be 
made  and  accepted  in  payment  of  an  existing  debt,  and  not  merely  as 
security  for  it,  an  agreement  by  the  grantee  to  reconvey  the  land  to  the 
grantor  upon  receiving  a  certain  sum  within  a  certain  time  does  not 
create  a  mortgage,  but  a  conditional  sale,  and  the  grantee  holds  the 
premises  subject  only  to  the  right  of  the  grantor  to  demand  a  reconvey- 
ance according  to  the  terms  of  the  agreement.  A  debt  either  pre-existing 
or  created  at  the  time,  or  contracted  to  be  created,  is  an  essential  requisite 
of  a  mortgage.  An  absolute  deed  delivered  in  payment  of  a  debt  is  not 
converted  into  a  mortgage  merely  because  the  grantee  therein  gives  a 
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contemporaneous  stipulation  binding  him  to  reconvey,  on  being  reim- 
bursed within  an  agreed  period,  an  amount  equal  to  the  debt  and  interest 
thereon.  If  the  conveyance  extinguishes  the  debt,  and  the  parties  so 
intended,  so  that  a  plea  of  payment  would  bar  an  action  thereon,  the 
transaction  will  be  held  an  absolute  or  conditional  sale  notwithstanding. 
And  so  if  there  was  in  fact  a  sale,  an  agreement  by  the  purchaser  to  resell 
the  property  within  a  limited  time,  at  the  same  price,  does  not  convert 
it  into  a  mortgage.  .  .  .  But  if  the  indebtedness  be  not  cancelled, 
equity  will  regard  the  conveyance  as  a  mortgage,  whether  the  grantee 
so  regards  it  or  not.  He  can  not  at  the  same  time  hold  the  land 
absolutely  and  retain  the  right  to  enforce  payment  of  the  debt  on  account 
of  which  the  conveyance  is  made.  The  test,  therefore,  in  cases  of  this 
sort,  by  which  to  determine  whether  the  conveyance  is  a  sale  or  a  mort- 
gage, is  found  in  the  question  whether  the  debt  is  discharged  or  not  by 
the  conveyance.  If  in  the  subsequent  transaction  of  the  parties  there  is 
no  recognition  in  any  way  of  the  relation  of  debtor  and  creditor,  and 
the  vendee  for  a  considerable  period  holds  possession  without  paying 
interest  or  rent,  these  facts  go  to  show  that  there  is  only  an  agreement 
for  purchase  and  not  a  mortgage."  (Jones  on  Mort.,  sees.  263,  265, 
267.) 

For  cases  from  other  States  illustrative  of  the  application  of  the 
principle,  that  a  conveyance  absolute  in  form  is  not  converted  into  a 
mortgage  by  a  contemporaneous  agreement  for  a  resale  and  purchase, 
where  is  was  not  shown  the  parties  intended  to  give  it  that  effect,  sec 
Hays  V.  Emerson  (Ark.),  87  S.  W.  Rep.,  1027 ;  Gerhard  v.  Tucker  (Mo.) , 
85  S.  W.  Rep.,  562 ;  Gassert  v.  Bogk,  1  Law  Rep.  Ann.,  240,  and  note. 

There  are  many  other  cases  to  the  same  effect  but  we  deem  the  citation 
of  these,  together  with  those  cited  in  text  books  quoted  from,  sufficient 
to  illustrate  the  principle. 

We  will  turn  now  to  some  of  the  cases  from  our  own  courts,  which 
will  be  found  to  be  in  perfect  accord  with  the  elementary  authorities 
upon  the  subject  under  consideration. 

In  Alstin  v.  Cundiff,  52  Texas,  453,  it  is  held  "that  in  determining 
whether  a  conveyance  absolute  on  its  face,  with  a  written  agreement  to 
repurchase  signed  by  the  parties,  is  a  mortgage  or  a  conditional  sale, 
reference  must  be  had  to  the  inquiry,  whether  the  relation  of  creditor 
and  debtor  continues  to  exist.  If  it  does,  it  is  a  mortgage ;  otherwise,  a 
conditional  sale.  This. test  is  adhered  to  in  Miller  v.  Yturria,  69  Texas, 
549,  where  after  saying  that  a  conveyance,  however,  which  purports  to 
be  a  sale  either  absolute  or  conditional,  may  be  shown  to  be  a  mortgage 
by  proving  it  was  intended  merely  as  a  security  for  a  debt,  it  is  held 
that,  in  order  to  establish  that  an  absolute  deed  is  intended  as  a  mort- 
gage, it  must  be  proved  with  clearness  and  certainty,  and  that  the  same 
rule  applies  to  an  instrument  which  clearly  shows  upon  its  face  a  con- 
ditional sale.  We  will  here  observe,  that  this  rule  as  to  the  character 
of  proof  has  been  enunciated  with  the  same  if  not  greater,  emphasis  in 
other  jurisdictions.  (Hays  v.  Emerson,  87  S.  W.  Rep.,  1027;  Gerhard 
V.  Tucker,  85  S.  W.  Rep.,*  552.) 

The  case  of  Kirby  v.  National  Loan  &  Inv.,  Co.,  54  S.  W.  Rep.,  1081, 
22  Texas  Civ.  App.,  257,  is  very  similar  in  its  facts  to  the  one  at  bar. 
In  that  case  Kirby  was  indebted  to  the  National  Loan  &  Investment 
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Company  in  the  sum  of  $1,500  evidenced  by  a  note  which  was  a  lien 
upon  a  certain  piece  of  land  owned  by  Kirby.  In  order  to  settle  said 
indebtedness  Kirby  and  wife  made  a  deed  to  the  land  to  the  company, 
in  which  such  indebtedness  was  recited,  reciting  as  a  consideration  the 
discharge  of  said  debt  and  the  payment  of  $100  cash.  The  deed  of  con- 
veyance then  recites,  "it  is  the  purpose  and  intention  of  this  instrument 
to  make  an  absolute  and  unqualified  conveyance  of  said  property  and  to 
vest  in  grantee  free,  clear  and  unencumbered  title  thereto,  having  no 
other  or  further  condition  attached  thereto  except  the  following  right  to 
repurchase  said  property  upon  the  following  terms,  to  wit:  The  said 
grantee  herein  in  accepting  this  instrument  gives  to  the  grantors  herein, 
and  the  grantors  herein  expressly  reserve  the  right  to  repurchase  said 
property  from  said  National  Loan  &  Investment  Company,  its  assigns 
and  successors,  at  any  time  within  three  years  from  this  date,  at  the 
agreed  price  of  $1,550  cash,  conditioned,  however,  that  whereas  said 
grantors  have  this  day  leased  from  grantee,  the  National  Loan  &  Invest- 
ment Company  of  Detroit,  Mich.,  the  aforesaid  premises  for  a  period  of 
three  years  at  an  annual  rental  of  $93,  payable  semiannually,  as  evidenced 
by  the  notes  of  said  grantors  herein,  being  five  in  number,  four  each  for 
the  sum  of  $46.50,  due  and  payable  to  the  order  of  the  National  Loan  & 
Investment  Company  of  Detroit,  Mich.,  and  due  as  follows:  One  on 
August  1,  1895,  one'  on  February  1,  1896,  one  due  on  August  1,  1896, 
one  due  February  1,  1897,  one  due  August  1,  1897,  and  on  for  $93  due 
February  1,  1898.  Now,  therefore,  if  said  A.  H.  Kirby  and  Alma  Kirby 
shall  fail  or  refuse  to  pay  any  one  of  said  notes  for  a  longer  period  than 
six  months  after  its  maturity  (time  being  the  essence  of  this  agreement), 
then  and  in  that  event  the  option  to  repurchase  this  property  shall  be, 
and  is,  forfeited  by  said  A.  H.  and  Alma  Kirby;  and  it  is  understood 
that  said  last  maturing  note  shall  also  be  paid  at  the  expiration  of  said 
three  years  in  the  event  said  A.  H.  and  Alma  Kirby  purchase  said 
property  under  their  right  to  repurchase  herein  contained.  The  said 
A.  H.  and  Alma  Kirby,  as  a  furtiier  condition  of  leasing  this  property 
and  of  their  right  to  repurchase,  obligate  and  bind  themselves  to  keep 
said  property  insured  for  a  sum  not  less  than  $1,550  at  their  own  cost 
and  expense,  making  the  policy  payable  to  the  National  Loan  &  Invest- 
ment Company  as  their  interests  may  appear,  and  further  to  annually 
pay  the  taxes  assessed  against  said  property;  and  a  failure  to  keep  said 
property  so  insured,  or  in  the  event  they  fail  to  pay  said  taxes  due 
thereon  as  the  law  requires,  then  their  right  to  repurchase  said  property 
shall  and  does  expire,  and  is  by  them  forfeited.  In  the  event  of  a  failure 
to  pay  any  of  said  notes  or  taxes,  or  to  keep  in  force  said  insurance,  as 
above  set  forth,  within  the  time  set  forth,  said  A.  H.  Kirby  and  Alma 
Kirby  agree  and  concede  that  their  right  to  repurchase  is  forfeited,  and 
they  agree  and  consent  to  surrender  immediate  possession,  peaceably 
and  quietly,  to  said  National  Loan  &  Investment  Company;  and  they 
further  agree  to  pay  to  said  company  for  the  time  they  have  so  occupied 
said  premises  the  rents  due  at  the  time  they  surrendered  possession  to 
said  loan  company,  at  the  annual  rate  stated.  In  the  event  of  the  for- 
feiture of  the  rights  of  said  A.  H.  and  Alma  Kirby  to  repurchase  as 
hereinbefore  stated,  or  in  the  event  of  their  failure  to  pay  said  purchase 
price  as  hereinbefore  state,  within  three  years  from  this  date,  then  the 
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National  Loan  &  Investment  Company  shall  be,  and  by  these  presents 
are,  vested  with  clear  and  unincumbered  title,  being  free  to  own,  hold, 
or  in  any  manner  dispose  of  said  property ;  it  being  in  that  event  the 
property  of  the  said  National  Loan  &  Investment  Company  of  Detroit, 
Michigan,  free  from  any  right,  title,  claim,  or  interest  therein  or  thereto 
in  said  A.  H.  and  Alma  Kirby.  In  testimony  whereof,  witness  our 
hands  this  the  Ist  day  of  February,  1895.  A.  H.  Kirby,  Alma  Kirby." 
It  was  insisted  by  the  appellant  that  this  instrument  upon  its  face 
purported  to  be  a  mortgage^  and  not  a  deed.  Upon  this  insistence  it  was 
observed  by  the  court  that  the  intent  and  purpose  of  the  parties  mani- 
fested by  the  instrument  to  pass  title  in  praesenti,  subject  to  the 
reserved  right  to  repurchase  upon  the  terms  named  was  clear.  "The 
intent  and  purpose  in  the  execution  of  an  instrument,  by  all  authorities, 
are  of  controlling  influence  in  its  construction.  Every  canon  of  con- 
struction has  for  its  object  the  ascertainment  of  this  intent.  It  is  true, 
the  written  expression  thereof  is  not  conclusive.  The  situation  of  the 
parties,  the  attendant  circumstances,  as  well  as  written  memorials  may 
be  considered.  But  when  thus  ascertained,  effect  must  be  given  thereto, 
when  not  unlawful  or  opposed  to  public  policy.  In  determining  the 
effect  of  the  instrument  as  written,  however,  we  can  consider  sudb  ex- 
traneous facts  only  as  appear  therein.  Its  effect  as  written  is  a  question 
of  law,  to  be  solved  in  the  first  instance  by  the  court.  If  parol  evidence 
must  be  resorted  to  in  order  to  explain  the  terms  or  intention  of  the 
parties,  then  the  question  of  construction  ceases  to  be  one  of  law  merely, 
and  becomes  one  of  mixed  law  and  fact,  to  be  determined  by  the  jury 
under  appropriate  instructions.  As  we  read  the  instrument  before  us, 
no  fact  is  recited  that  is  sufficient  to  nullify  or  modify  the  expressed 
intent  and  purpose.  The  fact  that  there  was  a  pre-existing  debt  is  in- 
sufficient. In  such  case  the  question  is,  was  the  old  debt  surrendered  or 
cancelled  at  the  time  of  the  conveyance  ?  To  constitute  a  mortgage,  the 
relation  of  debtor  and  creditor  must  continue  to  exist.  The  instrument 
before  us  recites,  as  one  of  the  purposes  of  its' execution,  the  discharge  of 
such  indebtedness,  and  the  consideration  therefor,  in  part,  was  its  can- 
cellation. It  may  be,  as  insisted,  that  the  instrument  contains  a  clause 
of  defeasance,  within  the  definition  thereof;  .  .  .  but  if  so,  it  is 
evident  that  tiie  clause  here  under  consideration  is  not  of  the  character 
that  abrogates,  rescinds,  or  gives  reverse  or  non-effect  to  the  title  con- 
veyed. It  in  effect  provides  that  in  a  given  contingency  the  title  and 
right  conveyed  may  be  reacquired  by  the  grantor.  If  such  provision 
must  fix  the  character  of  the  instrument  as  a  mortgage,  then  it  is  evident 
that  no  such  instrument  as  a  conditional  sale  can  be  framed.  Such  pro- 
vision is  a  necessary  concomitant  of  such  a  sale,  and  in  no  view  can  be 
construed  as  inconsistent  therewith.  Such,  we  think,  must  be  the  con- 
clusion as  to  each  other  circumstance  relied  upon  appearing  on  the  face 
of  the  instrument  before  us.  When  analyzed,  we  think,  without  further 
discussion,  that  none  of  the  provisions  or  recitals  of  the  instrument  under 
consideration  are  inconsistent  with  the  express  purpose  to  constitute  an 
absolute  conveyance  of  title  in  present,  and  that  therefore,  the  court 
correctly  refused  to  construe  it  as  a  mortgage.'*  For  cases  of  similar 
character  see  Pocke  v.  Buchanan,  59  S.  W.  Rep.,  820;  Pumilia  v.  De 
George,  74  S.  W.  Bep.,  814. 
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We  will  now  apply  these  principles  of  law  to  the  facts  for  the  purpose 
of  determining  whether  the  evidence  is  suflBcient,  in  view  of  the  law, 
to  warrant  the  ultimate  conclusion  of  fact  reached  by  the  trial  judge 
that  the  conveyance  of  the  hotel  property  by  appellees  to  appellant  was 
an  absolute  sale  conditioned  upon  the  right  of  appellee  to  repurchase 
the  property  within  the  time  and  upon  the  terms  specified  in  the  instru- 
ment denominated,  "refusal  memorandum/' 

It  has  been  seen  that  the  deed  of  appellees  to  appellant,  if  standing 
alone  and  unaffected  by  the  memorandum  referred  to  or  any  extraneous 
facts,  would  be  an  absolute  conveyance  of  the  property.  This  is  shown 
by  its  face  as  clearly  as  if  it  bore  the  expression,  "this  is  intended  as  an 
absolute  deed  and  not  a  mortgage,*'  for  it  is  in  the  form  and  very 
language  of  an  absolute  deed  conveying  a  fee  simple  title  to  property. 
It  is  equally  clear,  when  viewed  in  the  light  of  the  authorities  cited, 
that  when  this  deed  and  the  "refusal  memorandum"  are  read  and  con- 
sidered, as  they  should  be,  as  one  instrument,  it  simply  is  an  absolute 
conveyance  of  the  property  by  Bloom  to  Goodbar  &  Company,  without 
condition  of  defeasance,  conferring  upon  the  grantor  the  right  to  pur- 
chase it,  at  his  option,  within  the  time  and  upon  the  terms  specified. 
If  the  intention  of  parties  can  be  gleaned  from  the  language  used  by 
them  for  the  purpose  of  giving  it  expression,  no  canons  of  construction 
need  be  invoked  to  demonstrate  and  illustrate  that  these  instruments, 
when  read,  taken  and  considered  as  one,  show  the  intention  of  the  parties 
was  an  absolute  sale  in  praesenti  of  the  property,  in  which  the  grantor 
is  given  the  right,  if  he  should  elect  to  exercise  it,  to  purchase  the 
property  within  a  given  time  upon  terms  and  conditions  plainly  and  un- 
equivocally expressed — an  option  nothing  more  nor  less,  that  might  have 
been  given  as  well,  for  a  consideration,  had  he  never  owned  the  property. 
In  view  of  this  express  intention,  the  burden  rested  upon  the  appellvit 
to  prove  with  clearness  and  certainty  that  the  instrument  was  intended 
by  the  parties — ^not  one,  but  both — ^as  a  mortgage.  (Miller  v.  Yturria, 
supra ;  Hays  v.  Ejnerson,  ^pra ;  Gerhard  v.  Tucker,  supra. 

Do  the  extraneous  facts  evince  with  clearness  and  certainty  or,  as  for 
that,  reasonable  certainty,  that  the  intention  of  the  parties  was  tiiat  the 
deed  to  Goodbar  &  Company  should  be  held  as  a  security  for  a  debt  that 
Bloom  owed  appellant?  If  the  correspondence  between  the  parties  up 
to  the  time  the  final  agreement  was  reached  were  alone  to  be  considered 
it  would  appear  that  appellant  did  not  desire  to  purchase  or  take  the 
land  in  payment  or  discharge  of  the  indebtedness  of  the  appellee,  but 
wished  to  take  a  deed  to  the  property  to  secure  its  payment.  If  then, 
the  intention  of  Goodbar  &  Company,  up  to  that  time,  could  alone  de- 
termine the  character  of  the  transaction,  it  might  be  said  that  the  con- 
veyance was  clearly  proven  to  be  a  mortgage.  But  it  is  a  homely  adage 
that  "it  takes  two  to  make  a  trade.''  In  order  to  do  this  there  must  be 
a  drawing  together  of  the  minds,  a  meeting  and  concurrence  of  them 
in  the  same  intention.  If  the  intention  existing  in  one  mind  is  different 
from  that  existing  in  the  other,  such  diverse  intentions  can  never,  as 
long  as  they  exist,  meet  in  agreement  and  form  a  contract  It  is  just  as 
apparent  from  the  correspondence  that  Bloom  did  not  desire  to  convey 
the  property  in  question,  or  any  of  his  property,  as  security  for  the  debt 
he  owed  appellant  as  it  is  that  the  latter  desired  him  to  do  so.    There 
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is  nothing  tending  to  show  a  concurrence  of  intentions  by  the  parties, 
until  November  the  16th,  when  Bloom  wrote  Goodbar  &  Company  that 
he  would  comply  with  its  letter  of  the  10th.  The  letter  he  refers  to,  as 
is  seen,  submits  two  propositions — one  if  accepted  and  acted  upon  would 
be  tantamount  to  a  mortgage ;  the  other,  an  absolute  sale,  with  the  right 
given  Bloom  to  repurchase.  Let  it  be  assumed  pro  hac  vice  that  it  was 
the  first  that  Bloom  had  in  mind  when  he  wrote  that  he  would  comply 
with  appellant's  letter,  yet  it  appears  from  the  letter  of  instruction  of 
November  21,  1903,  written  by  Goodbar  &  Company  to  Mr.  Newsom, 
and  from  another  of  the  same  date  to  appellee,  in  regard  to  drawing  up 
papers,  that  the  agreement  reached  by  the  parties  was,  with  some  minor 
modifications,  just  as  it  is  expressed  in  the  papers  drawn  by  said  at- 
torney. There  was  no  fraud  nor  mistake,  save  as  to  the  failure  to  in- 
clude two  other  lots  in  the  deed,  alleged  or  claimed  by  the  appellant. 
The  appellee  makes  no  such  claim,  but  insists  the  papers  express  the 
agreement.  They  were  drawn  by  appellant's  own  attorney,  from  data 
which  it  furnished  him  for  that  purpose,  and  before  signed  and  delivered 
submitted  to  appellant  for  inspection  and  approval;  it  interposed  no 
objection,  save  that  the  instrument  did  not  state  that  it  was  a  corporation, 
but  sent  the  deed  back  to  their  attorney  for  the  appellee  and  his  wife 
to  execute  and  acknowledge;  when  executed  and  acknowledged  they  ac- 
cepted it  and  executed  the  memorandum  giving  the  appellee  the  right 
to  repurchase.  Up  to  the  time  the  deed  was  executed,  appellee's  indebted- 
ness was  $1,800;  of  this  indebtedness  only  $800  remains  when  the  deed 
is  executed  for  which  a  note  with  interest  was  taken ;  for  this  note,  it  is 
not  and  never  was  contended  that  the  deed  was  intended  as  security; 
the  deed  nor  memorandum  says  nothing  about  indebtedness,  or  security 
for  indebtedness,  but  expresses  a  cash  consideration  of  $1,000;  no  cash 
was  paid.  Can  any  one  doubt  that  this  expressed  consideration  was  for 
that  much  of  the  indebtedness  as  it  existed  prior  to.  the  execution  of  the 
deed?  or  that  $1,000  of  the  indebtedness  ceased  to  exist,  having  been 
extinguished  by  becoming  the  purchase  money?  If  so,  let  him  consider 
the  action  of  the  parties  in  regard  to  the  matter  afterwards.  For  it  is  a 
rule  that  if  one  of  two  constructions  can  be  placed  upon  a  contract  and  it 
has  been  construed  by  the  parties  to  it,  it  will  be  given  by  the  courts  that 
construction  the  parties  have  placed  upon  it  themselves.  In  the  letter 
of  appellant  of  November  27,  1903,  to  Mr.  Newsom,  in  which  the  deed 
was  returned  for  appellee's  signature,  Newsom  was  requested  "to  say  to 
Mr.  Bloom,  that  any  contract  he  makes  for  rent  of  the  property  must 
not  extend  beyond  November  1,  1904,  at  which  time  his  option  will 
expire  by  limitation."  This  clearly  and  unequivocally  shows  that  ap- 
pellant construed  the  contract  as  an  absolute  sale,  with  an  option  on 
the  part  of  appellee  to  purchase,  which  expired  on  November  the  first 
following.  Appellant  also  instructed  his  agent  to  insure  the  property 
for  it ;  and  it  was  insured,  in  obedience  to  ttie  instruction,  for  the  com- 
pany. Ordinarily  the  mortgagor  of  the  property  is  entitled  to  the  rents, 
the  rents  for  the  property,  through  courtesy,  were  collected  by  Bloom  and 
paid  to  appellant  and  received  by  it  as  its  own,  without  being  credited 
on  any  debt.  On  October  12,  when  Bloom  wrote  the  appellant  that  he 
had  remitted  the  money  in  payment  of  the  note  made  for  the  balance 
of  the  debt  and  notified  it  that  he  did  not  wish  to  redeem  the  property. 
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the  reply  he  received  from  Goodbar  &  Company,  together  with  the  letter 
it  afterwards  wrote  to  Mrs.  Stocker,  shows  clearly  that  it  regarded  the 
hotel  property  as  its  own,  which  is  inconsistent  with  the  plea  that  the 
conveyance  was  intended  as  security  for  a  debt  and  perfectly  consistent 
with  what  the  deed,  in  connection  with  the  contemporaneous  memo- 
randum, shows  upon  its  face. 

So,  in  any  light  the  transaction  is  viewed,  we  conclude  that  the  evi- 
dence is  sufficient  to  warrant  the  trial  court  in  finding  as  a  fact,  that  an 
absolute  conveyance  of  the  property,  with  an  option  to  repurchase  by 
the  grantor,  was  the  intention  of  the  parties. 

As  a  reformation  of  the  deed  was  sought  as  a  preliminary  relief  to 
having  the  instrument  declared  and  foreclosed  as  a  mortgage,  and  in 
no  other  event,  and  it  having  been  determined  that  appellant  is  not 
entitled  to  the  principal  relief  sought,  it  follows  that  it  is  not  entitled 
to  the  ancillary  relief  of  reformation  in  this  action. 

The  judgment  is  affirmed. 

Affirmed. 


W.  B.  Pt'tnam  v.  St.  Louis  Southwestehn  Railroad  Company. 

Decided  June  13,  1906. 

Destmetlon  of  Crop  of  Fruit — ^Xeasiire  of  Damage. 

In  an  action  by  a  tenant  to  recover  damages  for  the  destruction  of  a  crop 
of  fruit  by  a  fire  caused  by  the  negligence  of  a  railway  company  in  the  month 
of  January,  the  measure  of  damages  is  the  difference  between  the  value  of  the 
crop  immediately  before  and  immediately  after  the  injury.  Although  the  fruit 
may  not  have  made  its  appearance  at  the  time  of  the  fire,  it  was  in  some  stage 
of  development  which  was  arrested,  and  the  crop  thereby  destroyed.  The  same 
rule  applies  as  in  cases  of  other  annual  crops. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon.  R.  W.  Simpson. 

A.  Morgan  Duke,  John  M.  Logan  and  McCord  dk  Bullock,  for  appel- 
lant.— The  value  of  the  crop  that  might  have  been  grown  on  the  land 
for  a  specified  time  can  be  shown  as  a  basis  for  damages  and  the  measure 
of  damages  usually  applied,  is  that,  that  gives  compensation  for  loss 
actually  sustained.  King  v.  Griffin,  87  S.  W.  Rep.,  844;  Rogers  v.  Mc- 
Guffy,  87  S.  W.  Rep.,  817;  Rogers  v.  McGuffy,  74  S.  W.  Rep.,  753; 
Brincefleld  v.  Allen,  60  S.  W.  Rep.,  1010. 

Plaintiff  would  be  entitled  to  show  what  the  crop  of  peaches  and  apples 
would  have  reasonably  brought  had  the  fire  not  destroyed  the  trees  (and 
this  regardless  of  whether  the  peaches  and  apples  on  the  trees  had,  in 
fact,  come  into  existence)  and  the  cost  of  cultivation,  marketing  to  be 
deducted  from  the  amount,  and  difference  is  measure  of  damages,  be  this 
called  "profit"  or  not.  International  &  G.  N.  Ry.  Co.  v.  Pape,  73  Texas. 
503;  Raywood  Rice,  Canal  and  Milling  Co.  v.  Langford  Bros.,  74  S. 
W.  Rep.,  926,  and  authorities  cited  under  first  assigned  error. 

E.  B,  Perkins,  Marsh  &  Mcllwaine  and  J.  8.  Mcllwaine,  for  appellee. 
— The  trial  court  properly  sustained  appellee's  special  exceptions;  for, 
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upon  the  facts  appearing  from  the  pleading,  the  injury  complained  of 
was  an  injury  to  the  freehold,  and  the  measure  of  damages  as  laid  in 
appeUant^s  petition  was  improper  and  incorrect,  the  true  measure  of  the 
lessee's  (appellant's)  recovery  being  the  difference  in  the  rental  value  of 
the  premises  immediately  before  and  immediately  after  the  injury  com- 
plained of. 

JAMES,  Chief  Justice. — The  action  was  brought  by  appellant  to 
lecover  damages  for  the  destruction  of  fruit  trees  by  a  fire,  negligently  set 
out  by  defendant  in  January,  1904.  Plaintiff  alleged  that  he  had  rented 
the  farm  upon  which  the  fruit  orchard  was  situated  for  one  year  be- 
ginning October  19,  1903;  that  Jhe  peach  and  apple  orchard,  at  the  time 
he  rented  it,  was  in  a  high  and  healthy  state  of  cultivation,  that  he  had 
rented  it  for  the  purpose  of  using  and  cultivating  same  and  for  market- 
ing the  fruit  which  he  expected  to  obtain  therefrom  during  his  term, 
and  which  was  "then  growing."  That  he  reasonably  expected  to  and 
would  have  made  and  grown  fruit  on  said  trees  of  the  value  of  $2.50 
per  tree  net  and  clear  of  expenses.  That  the  peach  and  apple  crop  which 
was  upon  said  peach  and  apple  trees  at  the  time  of  the  fire  and  which 
was  killed  and  destroyed  thereby  was  worth  that  sum  net  per  tree,  and 
that  the  trees  so  destroyed  numbered  seven  hundred,  and  he  prayed  for 
judgment  in  the  sum  of  $1,750  accordingly. 

Defendant  answered,  by  special  exception  among  other  things  that  the 
measure  of  damages  alleged  in  plaintiff's  petition  could  not  be  recovered, 
the  same  being  defective  in  stating  the  incorrect  and  improper  damages 
under  the  facts  alleged,  and  that  the  true  measure  of  damages  upon  the 
facts  alleged  is  the  difference  in  the  rental  value  before  and  after  the 
injury,  and  because  it  appeared  from  the  petition  that  the  fire  occurred 
on  January  10,  1904,  before  the  crop  had  reached  any  stage  of  maturity. 

The  court  sustained  the  exceptions  and  plaintiff  declining  to  amend, 
the  court  rendered  a  judgment  of  dismissal. 

Appellant's  propositions  are: 

1.  The  value  of  the  crop  that  might  have  been  grown  on  the  land  for 
a  specified  time  can  be  shown  as  a  basis  for  damages  and  the  measure 
usually  applied  is  that  which  gives  compensation  for  the  loss  actually 
sustained. 

2.  Plaintiff  would  be  entitled  to  show  what  the  crop  of  peaches  and 
apples  would  have  reasonably  brought  had  the  fire  not  destroyed  the  trees 
(and  this  regardless  of  whether  the  peaches  and  apples  on  the  trees  had 
in  fact  come  into  existence)  and  the  cost  of  cultivation  and  marketing 
to  be  deducted  from  the  amount,  the  diffefrence  is  the  measure  of  damages, 
be  this  called  "profit"  or  not. 

Appellant  cites  King  v.  GriflBn,  87  S.  W.  Rep.,  844;  Bogers  v.  Mc- 
Guffey,  75  S.  W.  Bep.,  817;  Rogers  v.  McGuffey,  74  S.  W.  Rep.,  753; 
Brincefield  v.  Allen,  60  S.  W.  Rep.,  1010;  Raywood  Canal  ft  Milling 
Co.  V.  Langford,  74  S.  W.  Rep.,  926;  International  &  G.  N.  Ry.  v. 
Pape,  73  Texas,  503.  See  also  San  Antonio  &  A.  P.  Ry.  v.  Kiersey,  81 
S.  W.  Rep.,  1045.  These  cases  all  have  reference  to  annual  crops,  as 
distinguished  from  crops  produced  by  perennial  plants  upon  the  land.  In 
Railway  v.  Pape,  the  general  rule  is  admitted  to  be  that  in  the  destmo- 
Vol.  XLIII.  Civil— 29. 
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tion  of  a  crop  the  measure  of  damages  is  the  difference  between  the  value 
of  the  crop  immediately  before  and  its  value  immediately  after  the 
injury.  The  former  rule  was,  however,  held  to  be  applicable  from  neces- 
sity, an  unmatured  crop  of  cotton  not  being  a  subject  of  sale,  and 
therefore  without  market  value. 

The  petition  discloses  in  effect  that  the  crop  of  peaches  and  apples 
had  not  approached  anything  like  maturity,  if  the  fruit  had  made  its 
appearance  at  all  upon  the  trees.  We  think,  however,  it  was  a  matter  of 
common  information  and  hence  of  judicial  knowledge,  that  at  or  about 
the  date  alleged,  there  was  no  fruit  whatever  upon  the  trees. 

Still,  plaintiff  alleged  that  he  had  rented  the  place  with  the  ordiard 
for  the  purpose  of  cultivating  and  enjqying  the  same,  and  for  the  pur- 
pose of  marketing  the  fruit  which  he  expected  to  raise  from  the  orchard 
during  his  term,  and  which  was  then  growing.  Although  the  fruit  may 
not  have  made  its  appearance  in  the  month  of  January,  when  the  chances 
of  the  year's  crop  was  destroyed,  this  furnishes  no  reason  for  holding 
as  a  matter  of  law  that  he  was  not  deprived  of  a  valuable  crop,  tliat  was 
then  in  some  stage  of  development. 

It  was  held  in  Gulf,.C.  &  S.  F.  By.  v.  Carter,  25  S.  W.  Bep.,  1023, 
that  the  mode  of  measuring  the  damages  which  this  petition  sought  to 
apply  was  applicable  in  a  case  where  a  crop  had  been  planted  but  had  not 
come  up.  In  the  present  case  the  trees  had  been  placed  in  a  condition 
for  proper  production,  and  nothing  remained  but  for  the  annual  crop  to 
develop.  The  particular  stage  of  maturity  would  be  immaterial  in  the 
case  of  a  crop  that  is  planted  annually,  and  it  must  be  so  in  the  case  of 
a  fruit  crop  produced  annually  from  trees,  unless  the  fact  that  fruit  trees 
are  perenial  and  constitute  a  part  of  the  realty,  requires  a  different  rule. 

If  there  had  been  no  leasing  in  this  instance  and  the  action  had  been 
brought  by  the  owner,  who  was  in  the  act  of  producing  a  crop  of  fruit 
from  these  trees,  his  damages  would  arise  from,  not  only  the  loss  of  the 
particular  crop,  but  from  the  loss  of  the  trees.  Arriving  at  his  damages 
by  the  rule  of  difference  in  value  of  the  realty  with  the  trees  and  without 
the  trees,  would  not  have  afforded  him  complete  redress  unless  it  in- 
cluded the  damage  he  sustained  by  the  loss  of  the  fruit  crop  then  in 
course  of  development.  He  certainly  could  have  waived  all  other  dam- 
age and  sued  alone  for  the  loss  done  his  crop.  In  our  opinion  the  same 
rule  for  the  measurement  of  damages  is  applicable  to  a  crop  that  is 
growing,  whether  it  be  from  plants  annually  grown,  or  from  trees  or  other 
plants  that  grow  permanently  and  produce  annually.  The  reasons  given 
in  Bailway  v.  Pape  (supra)  apply  as  well  in  both  cases. 

Petitioner  had  the  property  for  the  year  and  the  crop  was  his.  He 
had  no  interest  in  the  permanent  injury  done  the  realty.  His  right  ex- 
tended only  to  the  crop  to  be  grown  during  that  year  and  his  injury  was 
entirely  separable  from  the  injury  done  the  owner.  Becovery  by  him 
with  reference  to  the  crop  independent  of  the  trees,  would  not  interfere 
with  the  right  of  the  owner  to  the  damages  done  the  freehold,  and  in 
no  way  would  tend  to  subject  defendant  to  a  double  recovery.  Appellee 
insists  that  plaintiff's  measure  of  damages  should  have  had  reference  to 
the  rental  value  of  the  premises  had  the  trees  not  been  injured  and  the 
rental  value  immediately  after  the  injury.  This  rule,  if  it  furnished  the 
exclusive  or  a  proper  method  of  arriving  at  the  damages  in  this  class  of 
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cases  would  doubtless  have  been  applied  in  the  above  cases  involving  the 
destruction  of  an  ordinary  annual  crop,  because  equally  applicable  in 
those  cases.  See  Colorado  Water  Company  v.  Hartman,  38  Pac.  Rep., 
62,  where  that  mode  of  measuring  the  damages  was  disapproved  in 
favor  of  the  one  that  has  been  approved  in  this  State  and  the  one  adopted 
by  the  present  petition. 

We  see  no  substantial  reason  why  plaintiff,  a  tenant,  interested  only 
in  the  year's  crop  the  growth  of  which  was  arrested  and  destroyed,  should 
not  have  his  damages  measured  by  the  rule  which  obtains  in  cases  of 
other  annual  crops. 

We  conclude  the  ruling  was  erroneous  and  the  judgment  should  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


P.  A.  McKenzie  et  al.  v.  C.  E.  Barrett. 

Decided  June  14,  1906. 

1.— CoBStrnetion  of  Verdict— Judflrment. 

In  a  suit  bv  the  owner  of  a  building  against  a  contractor  and  the  surety  on 
his  bond  for  failure  to  complete  said  building,  the  jury  returned  the  following 
verdict:  "We,  the  jury  in  tnis  case,  find  for  the  plaintiff  to  the  amount  asked, 
namely  $902.S^,  against  the  defendant  bond  company,  and  judgment  against  the 
defendant  McKenzie  in  favor  of  the  bond  company  for  like  amount,  together  with 
$200  attorney's  fees."  Held,  sufficient  to  support  a  judgment  in  favor  of  plain- 
tiff against  both  defendants. 

1 — litems  of  Expenfle— Certliioate  of  Arohiteot. 

A  building  contract  stipulated  that  the  amounts  expended  by  the  owner,  in 
case  of  default  by  the  contractor,  should  be  audited  and  certified  by  the  architect ; 
an  itemized  account  of  such  expenditures  was  subscribed  by  the  architect,  and 
the  architect  testified  that  he  approved  and  certified  each  of  said  items.  Held, 
a  sufficient  compliance  with  the  requirement  of  the  contract. 

8.— Alteratioii  in  Written  Inttrnment — ^Burden  of  Proof. 

The  general  rule  that  if,  on  the  production  of  an  instrument  in  writing,  it 
appears  to  have  been  altered,  it  is  incumbent  on  the  party  offering  it  to  explain 
this  appearance,  is  modified  by  the  further  rule  that  if  there  is  no  peculiar  cir- 
cumstance of  suspicion  attached  to  the  altered  instrument  the  alteration  is  pre- 
sumed to  have  been  made  prior  to  or  contemporaneous  with  its  execution,  and 
in  such  case  the  burden  of  proof  is  on  the  party  attacking  the  instrument  to  show 
that  the  alteration  was  made  after  its  execution. 

4. — Same— Charge. 

There  were  several  alterations  in  a  contract  introduced  in  evidence  by  the 
plaintiff;  the  court  charged  the  jury  to  find  for  defendants  if  they  believed  all 
the  alterations  were  made  by  the  plaintiff  after  the  contract  was  executed.  Held, 
the  failure  to  charge  that  if  any  one  of  said  alterations  was  so  made  to  find  for 
the  defendant  was  an  error  of  omission,  and  a  special  charge  supplying  the  same 
should  have  been  requested. 

5. — ^Building  Contract — ^Paymenti— Certlfioate  of  AroMteot. 

Where  a  building  contract  required  the  owner  of  the  building  to  reserve  in 
his  hands  twenty  percent  of  the  estimates  of  the  architect  made  periodically  of 
the  material  and  labor  furnished  by  the  contractor,  and  also  required  the  owner 
to  pay  to  the  contractor  eighty  percent  of  such  estimates  upon  the  certificate  of 
the  architect,  the  surety  on  the  contractor's  bond  is  not  released  by  payments  in 
excess  of  eighty  percent  of  the  value  of  the  material  and  labor  furnished  by  the 
eontractor  when  such  payments  are  made  upon  the  certificates  of  the  architect 
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and  without  knowledge  on  the  part  of  the  owner  that  they  are  in  excess  of  the 
limit  fixed  by  the  contract. 

ON  RBHKABINO. 

6. — ^Alterationfl  in  Contract — Charge — ^AfflrmatlTe  Error. 

Where  there  were  several  alterations  in  a  building  oontract  introduced  In 
evidence  by  the  plaintiff,  the  failure  of  the  court  to  chaige  the  jury  that  if  any 
one  of  said  alterations  was  made  by  the  plaintiff  after  said  oontract  was  exe- 
cuted, such  alteration  would  avoid  the  entire  contract,  would  be  affirmative  er^ 
ror,  provided  the  alteration  was  material. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Battrell. 

W.  H.  Ward  and  E.  P.  Phelps,  for  appellant,  McKenzie.— The  jury 
haying  found  by  its  verdict  for  plaintiff  against  the  defendant  surety 
company  only,  it  follows  that  its  verdict  was  in  favor  of  tiiis  defendant  as 
between  him  and  the  plaintiff.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  James,  73 
Texas,  18. 

The  contract  between  plaintiff  and  McKenzie  having  fixed  the  method 
of  determining  the  amount  of  expense  reasonably  incurred  by  plaintiff 
for  furnishing  materials  and  for  finishing  the  work  to  be  done  by  said 
McKenzie  thereunder,  in  the  event  the  work  was  taken  over  by  plaintiff, 
by  an  audit  and  certificate  of  the  architects,  the  failure  of  the  plaintiff 
to  produce  such  an  audit  and  certificate  of  such  expenses  entitled  the 
defendant  to  a  verdict  and  judgment  Kansas  City  E.  &  P.  By.  Co.  v. 
Perkins,  88  Texas,  77;  Childress  v.  Smith,  90  Texas,  616. 

There  was  absolutely  no  proof  as  to  what  the  labor  and  materials  were 
or  what  they  were  reasonably  worth,  except  the  item  of  $333  for  painting, 
or  that  they  were  necessary  to  be  incurred  in  order  to  complete  defend- 
ant's contract.  Missouri,  Pac.  Ry.  Co.  v.  Platzer,  73  Texas,  124;  Gulf, 
C.  ft  S.  F.  Ry.  Co.  V.  McGowan,  73  Texas,  363;  Pordyce  v.  Beecher,  2 
Texas  Civ.  App.,  34;  O'Connor  v.  Smith,  84  Texas,  238;  Edloff  v.  Mason, 
79  Texas,  218;  Altgelt  v.  Brister,  57  Texas,  436;  Taylor  v.  Williams,  26 
Texas,  683. 

This  defendant  alleged  two  alterations  in  the  specifications,  and  the 
court,  by  the  foregoing  charge  makes  it  incumbent  on  him  to  establish 
both  alterations,  when  proof  of  either  alteration,  if  material,  in  the  opin- 
ion of  the  jury,  would  have  rendered  the  contract  nugatory,  and  entitled 
this  defendant  to  a  verdict.  Miller  v.  Alexander,  13  Texas,  505;  Park 
V.  Glover,  23  Texas,  473;  Harper  v.  Stroud,  41  Texas,  372;  Anson  on 
Contracts  (2d  Am.  ed.),  star  page  327  et  seq.,  and  authorities  cited. 

Jlogg,  Watkins  &  Jones,  for  appellant,  Fidelity  and  Deposit  Company 
of  Maryland. — ^Where  the  surety  signs  a  bond  providing  that  the  owner 
shall  keep  and  perform  all  the  provisions  thereof,  as  well  as  of  the 
building  contract  upon  which  the  bond  is  based  as  a  condition  prece- 
dent to  a  recovery  thereon,  and  where  one  of  such  provisions  is,  that  the 
owner  shall  not  pay  to  the  contractor  more  than  80  percent  of  the  value 
of  the  material  and  labor  wrought  into  the  building,  a  breach  of  this 
provision  by  the  owner  releases  the  surety.  Ryan  v.  Morton,  65  Texas, 
258;  Sanders  v.*  Hambrick,  16  Texas  Civ.  App.,  461 ;  House  v.  American 
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Surety  Co.,  54  S.  W.  Bep.,  303;  United  States  y.  Preel,  186  U.  S.,  309, 
and  cases  cited;  Backus  v.  Archer,  109  Mich.,  668;  Evans  t.  Graden, 
125  Mo.,  77;  Taylor  v.  Jeter,  23  Mo.,  244;  Law  v.  East  India  Co.,  4 
Vesey,  824;  Mundy  v.  Stevens,  9  C.  C.  A.,  366,  61  Fed.  Rep.,  77; 
Tennant  v.  Pawcett,  94  Texas,  111;  Sanger  v.  Slayden,  7  Texas  Civ. 
App.,  609;  Borden  v.  Houston,  2  Texas,  607;  McClenney  v.  Floyd,  3 
Texas,  116;  Smith  v.  Doak,  3  Texas,  222;  Burke  v.  Cruger,  8  Texas,  70; 
Wylie  V.  Hightower,  74  Texas,  306;  Coe  v.  Nash,  91  Texas,  113;  Mo- 
roney  v.  Coombes,  13  Texas  Ct.  Rep.,  527. 

"A  surety  is  bound  by  the  terms  of  his  contract,  and  his  liability  can 
not  be  extended  beyond  it.  If  the  contract  be  altered  without  his  con- 
sent, whether  he  sustain  injury  or  the  contract  be  to  his  advantage,  it 
ceases  to  be  his  contract,  and  with  that  ceases  his  obligation.*'  Durrell 
V.  Farwell,  88  Texas,  98,  107;  Ryan  v.  Morton,  65  Texas,  260;  Smith  v. 
Montgomery,  3  Texas,  209;  Lane  v.  Scott,  57  Texas,  370;  Brandt  on 
Surety,  sec.  376  (3d  ed.) ;  Robeson  v.  Roberts,  20  Ind.,  155;  Mayhen  v. 
Boyd,  5  Md.,  102;  Watriss  v.  Pierce,  32  N.  H.,  560;  Cunningham  v. 
Wrenn,  23  111.,  64;  Bethune  v.  Dozier,  10  Ga.,  235. 

In  a  suit  on  a  contract  against  the  principal  and  surety  therein,  when 
the  surety  alleges  an  alteration  in  the  contract  after  its  execution,  and 
where  the  plaintiff  offered  evidence  tending  to  show  no  alteration,  and 
the  defendant  surety  offered  evidence  showing,  if  true,  that  such  con- 
tract was  altered,  and  where  the  contract  showed  on  its  face  that  the 
alleged  alterations  were  interlined,  it  was  error  for  the  court  to  charge 
the  jury  that  the  burden  of  proof  was  on  the  defendant  to  establish  such 
alteration.  Stookbury  v.  Swan,  85  Texas,  566;  Texas  ft  Pac.  Ry.  v. 
Geiger,  79  Texas,  13,  21 ;  Western  XJ.  Tel.  Co.  v.  Bennett,  1  Texas  Civ. 
App-,  560. 

Where  any  suspicion  is  raised  as  to  the  genuineness  of  altered  instru- 
ments, the  party  producing  the  instrument  and  claiming  under  it  is 
bound  to  remove  suspicion  by  accounting  for  the  alterations.  Miller  v. 
Alexander,  13  Texas,  497,  505;  Bullock  v.  Sprowls,  54  S.  W.  Rep.,  657, 
661;  1  Greenleaf  Ev.,  sec.  564;  Stokes  Ev.,  pp.  500,  501. 

Where  a  defendant  pleads  two  or  more  material  alterations  in  an  in- 
stmment  it  is  error  to  charge  the  jury  that  all  such  alterations  must 
be  proved  before  a  defense  is  made  out.  London  ft  .G.  Ins.  Co.  v.  Joy, 
64  S.  W.  Rep.,  786. 

A  verdict  in  favor  of  a  plaintiff  against  the  surety  and  failing  to  find 
against  the  principal  is  indefinite,  and  is  void  as  to  the  surety,  and  not 
a  sufficient  basis  for  any  judgment  against  the  surety.  Moore  v.  Moore, 
67  Texas,  293-297;  Gulf,  C.  ft  S.  P.  v.  Hathaway,  75  Texas,  558,  559; 
Gulf,  C.  ft  8,  P.  Ry.  V.  Renfro,  69  S.  W.  Rep.,  648. 

Andrews,  Ball  £  Streetman,  for  appellee. — In  determining  whether  a 
verdict  authorizes  a  judgment  upon  an  issue,  the  court  will  look  to  the 
pleadings  and  the  charge  of  the  court,  and  if,  under  such  pleadings  and 
charge  of  the  court,  the  verdict  of  the  jury  necessarily  involved  a  finding 
upon  such  issue,  a  judgment  upon  said  issue  is  autiiorized.  Pearce  v. 
Bell,  21  Texas,  688,  and  cases  cited.  The  case  of  Pearce  v.  Bell  has  been 
cited  with  approval  in  the  following  cases:  Tarkington  v.  Broussard, 
51  Texas,  555 ;  Jones  v.  Pord,  60  Texas,  131 ;  Day  v.  Cross,  59  Texas, 
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608;  Gulf,  C.  &  S.  F.  v.  James,  73  Texas,  18;  St.  Louis,  A.  &  T.  By. 
Co.  V.  Henderson,  86  Texas,  309;  Texas,  E.  &  C.  Co.  v.  Mitchell,  7 
Texas  Civ.  App.,  235 ;  Ablowieh  v.  Greenville  Nat.  Bank,  67  S.  W.  Bep., 
79. 

Under  the  contract  the  architect.  Glover,  was  made  the  sole  judge  as 
to  whether  the  work  was  done  in  accordance  with  the  contract,  and  in 
the  absence  of  fraud  his  decision  was  conclusive,  and  the  charge  was  a 
proper  recognition  of  this  principle.  Brin  v.  McGregor,  45  S.  W.  Bep., 
923;  Boettler  v.  Tendick,  73  Texas,  488;  Collier  v.  Betterton,  29  S.  W. 
Bep.,  490;  Wright  v.  Meyer,  25  S.  W.  Bep.,  1122. 

Fraud  is  not  presumed.  Therefore,  if  no  peculiar  circumstances  of  sus- 
picion attach  to  an  altered  instrument,  the  alteration  is  supposed  to  be  in- 
nocent, to  have  been  made  prior  to  its  execution.  Bodriguez  v.  Haynes, 
76  Texas,  225 ;  Kansas  Mutual  Life  Ins.  Co.  v.  Coalson,  22  Texas  Civ. 
App.,  64. 

Fraud  not  being  presumed,  and  it  being  necessary  for  defendant  to 
specially  plead  the  fraudulent  alteration  of  a  contract  sued  upon,  the 
burden  of  proof  would  necessarily  fall  upon  the  defendant  to  prove  such 
fraudulent  alteration.  Kansas,  etc.,  Co.  v.  Coalson,  22  Texas  Civ.  App., 
64;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Sheider,  88  Texas,  152. 

Where  defendant  specially  pleads  alteration  of  an  instrument,  this 
admits  the  execution  and  puts  the  burden  of  proving  the  alteration  on 
the  defendant  Irvin  v.  Garner,  50  Texas,  52 ;  Wells  v.  Moore,  15  Texas, 
522 ;  Muckleroy  v.  Bethany,  27  Texas,  551. 

Where  the  contract  provided  that  payments  are  to  be  made  upon  the 
estimate  of  the  architect,  such  estimate  is  conclusive  upon  the  parties  in 
the  absence  of  fraud. 

The  contract  in  this  case  having  made  the  estimates  of  the  architect 
conclusive  upon  the  parties,  Barrett  was  compelled  to  pay  upon  his  esti- 
mates, in  the  absence  of  any  knowledge  that  they  were  incorrect.  Bain  v. 
McGregor,  45  S.  W.  Bep.,  923;  Boettler  v.  Tendick,  73  Texas,  488; 
Collier  v.  Betterton,  29  S.  W.  Bep.,  490;  Wright  v.  Meyer,  25  S.  W. 
Bep.,  1122. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee  against 
P.  A.  McKenzie  as  principal,  and  The  Fidelity  and  Deposit  Company  of 
Maryland  as  surety  upon  a  bond  executed  by  defendants  to  secure  the 
faithful  performance  by  McKenzie  of  a  contract  made  by  him  with  ap- 
pellee for  the  construction  of  a  dwelling  house  in  the  city  of  Houston. 

The  petition  alleges  the  execution  of  the  contract  and  bond  and  that 
McKenzie  abandoned  his  contract  and  plaintiff  was  compelled  to  com- 
plete the  same  at  a  cost  and  expense  of  $923.92  over  and  above  the  amount 
agreed  to  be  paid  by  him  in  said  contract. 

McKenzie  answered  by  general  and  special  exceptions  and  general  de- 
nial, and  specially  denied  that  he  had  voluntarily  abandoned  the  con- 
tract. He  also  pleaded  that  the  plans  and  specifications  had  been  ma- 
terially changed  without  his  knowledge  and  consent  after  the  execution 
of  the  contract,  and  that  plaintiff  and  his  architect  had  conspired  to 
defraud  him  and  refused  to  allow  him  to  complete  the  building  in  ac- 
cordance with  his  contract,  but  demanded  of  him  other  and  different 
work  from  that  required  by  the  contract,  and  for  that  reason  he  was  com- 
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pelled  to  abandon  the  work.  He  further  pleaded  that  the  certificates 
issned  by  the  architect  for  the  amounts  expended  by  plaintiff  in  com- 
pleting the  building  were  fraudulently  made  for  a  much  larger  amount 
than  was  required  to  complete  the  work. 

The  defendant  surety  company  adopted  the  answer  of  its  codefendant, 
and  further  pleaded  breaches  by  plaintiff  of  the  conditions  of  the  bond 
upon  which  the  suit  was  brought. 

The  cause  was  tried  by  a  jury  and  upon  a  verdict  in  favor  of  plaintiff 
judgment  was  rendered  in  his  favor  against  both  defendants  for  the  sum 
of  $902,  with  judgment  over  in  favor  of  the  surety  company  against  the 
defendant  McKenzie  for  a  like  amount. 

The  contract  sued  on  was  made  on  January  7,  1903,  and  under  its 
terms  the  defendant  McKenzie  agreed  and  undertook  to  construct  the 
buUdings  therein  described  according  to  the  plans  and  specifications 
attached  to  said  contract,  and  under  the  supervision  and  to  the  satis- 
faction of  plaintiff^s  architect,  F.  S.  Glover,  for  the  sum  of  $3,750. 
This  contract  provides  that  payments  may  be  made  to  the  contractor 
in  installments,  'TJpon  certificates  issued  once  every  two  weeks  to  the 
amount  of  80  percent,  of  the  labor  and  materials  in  the  buildings 
and  the  remaining  20  percent,  to  be  retained  until  the  final  comple- 
tion and  acceptance  of  the  buildings  by  the  architect,  P.  S.  Glover." 
In  event  the  contractor  should  fail  to  comply  with  his  contract  the 
owner  was  authorized  to  take  charge  of  the  work  and  complete  same  ac- 
cording to  the  contract,  and  if  the  unpaid  balance  due  the  contractor 
at  that  time  should  exceed  the  expense  incurred  by  the  owner  in  com- 
pleting the  work  he  shall  pay  such  excess  to  the  contractor,  but  if  the 
cost  of  completing  the  work  should  exceed  the  balance  due  under  the 
contract  the  contractor  was  bound  to  pay  such  excess  to  the  owner. 
**The  expense  incurred  by  the  owner  as  herein  provided,  either  for 
furnishing  materials  or  for  finishing  the  work,  and  any  damage  incurred 
through  such  default,  shall  be  audited  and  certified  by  the  architect  whose 
certificate  theteof  shall  be  conclusive  upon  the  parties." 

Article  10  of  the  contract  is  as  follows:  "It  is  further  mutually 
agreed  between  the  parties  hereto  that  no  certificate  given  or  payment 
made  under  this  contract,  except  the  final  certificate  or  final  payment, 
shall  be  conclusive  evidence  of  the  performance  of  this  contract,  either 
wholly  or  in  part,  and  that  no  payment  shall  be  construed  to  be  an 
acceptance  of  defective  work  or  improper  materials." 

The  bond  executed  by  the  security  company  contains  the.  following 
provisions : 

'^Whereas,  said  principal  has  entered  into  a  certain  written  contract, 
bearing  date  the  8th  day  of  January,  A.  D.  1903,  with  said  owner,  to 
furnish  all  of  the  labor,  materials  and  other  things  requisite,  and  to 
do  and  perform  all  things  contemplated  by  said  contract,  which  con- 
tract, together  with  all  its  terms,  covenants,  conditions,  specifications  and 
stipulations,  is  incorporated  herein  and  made  to  form  a  part  hereof  as 
fully  and  amply,  to  all  intents  and  purposes,  as  if  said  contract  was 
recited  at  length  herein."     .     .     . 

"This  bond  is  executed  by  the  surety  upon  the  following  express  con- 
ditions, which  shall  be  conditions  precedent  to  the  right  of  the  owner  to 
recover  hereunder: 
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"The  owner  shall  keep,  do  and  perform  each  and  every,  all  and  singu- 
lar, the  matters  and  things  set  forth  and  specified  in  said  contract  to  be 
by  the  owner  kept,  done  and  performed  and  exclusively  at  the  times  and 
in  the  manner  in  said  contract  specified.     .     .     . 

"The  said  owner  shall  retain  the  last  payment  and  reserve  due  said 
principal  until  the  complete  performance  by  said  principal  of  all  the 
terms,  covenants  and  conditions  of  the  contract  on  said  principal's  part 
to  be  performed,  and  until  the  expiration  of  the  time  within  which  liens 
or  notices  of  liens  may  be  filed,  by  reason  of  anything  done  in  or  towards 
the  performance  of  said  contract,  and  until  the  cancellation  and  dis- 
charge of  such  liens,  if  any ;  and  said  surety  shall  be  notified,  in  writing, 
before  the  last  payment  shall  be  made  or  said  reserve  paid." 

Sometime  in  April,  1903,  McKenzie  quit  work  under  the  contract 
and  plaintiflE  took  charge  of  the  work  and  completed  the  building.  The 
testimony  is  conflicting  upon  all  of  the  issues  raised  by  the  pleadings, 
but  there  is  sufficient  evidence  to  sustain  tiie  findings  of  the  jury  that 
McKenzie  defaulted  in  his  contract  and  that  it  cost  plaintiff  $902  to 
complete  the  work  over  and  above  the  balance  due  under  the  contract  at 
the  time  McKenzie  abandoned  it;  and  that  said  amount  was  audited  and 
approved  by  the  architect  as  provided  in  the  contract,  and  was  the  neces- 
sary and  reasonable  cost  of  completing  the  work  in  accordance  with  the 
contract 

The  appellants  have  filed  separate  assignments  of  error  and  separate 
briefs. 

We  shall  not  discuss  the  various  assignments  in  detail  and  unless  other- 
wise stated  the  questions  considered  and  determined  in  this  opinion  are 
raised  by  both  appellants. 

The  verdict  of  the  jury  is  as  follows:  "We,  the  jury  in  this  case,  find 
for  the  plaintiff  to  the  amount  asked,  namely,  $902.92,  against  the  de- 
fendant bond  company,  and  judgment  against  the  defendant  McKenzie 
in  favor  of  the  bond  company  for  like  amount,  together  with  $200  at- 
torney's fees/' 

Appellants  contend  that  this  verdict  did  not  authorize  a  judgment  in 
favor  of  plaintiff  against  McKenzie,  and  the  surety  company  urges  tiiat 
the  judgment  against  its  principal  not  being  authorized  by  the  verdict 
no  valid  judgment  could  be  rendered  thereon  against  the  surety. 

We  think  the  verdict  necessarily  includes  a  finding  by  the  jury  in 
favor  of  plaintiff  against  McKenzie,  and  tiie  trial  court  did  not  err 
in  so  construing  it  and  rendering  judgment  accordingly.  Under  the 
pleadings,  evidence  and  charge  of  the  court  no  verdict  could  have  been 
found  against  the  surety  company  unless  the  jury  found  in  favor  of 
plaintiff  against  McKenzie.  That  the  jury  intended  to  find  against 
McKenzie  for  the  amount  due  plaintiff  is  evidenced  by  its  finding  such 
amount  against  him  in  favor  of  the  surety  company.  Viewed  in  the  light 
reflected  upon  it  by  the  entire  record,  we  think  the  finding  of  the  jury 
against  McKenzie  in  favor  of  the  surety  company  for  the  amount  found 
to  be  due  the  plaintiff  clearly  evidenced  their  intention  to  fiild  said 
amount  against  him  in  favor  of  plaintiff.  (Pearce  v.  Bell,  21  Texas, 
688.) 

Our  conclusions  of  fact  before  stated  disposes  of  the  assignments 
assailing  the  judgment  on  the  ground  that  there  is  no  evidence  to  sustain 
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the  finding  that  the  amounts  expended  by  plaintiff  in  the  completion  of 
the  work  were  audited  and  certified  by  the  architect,  or  that  such  ex- 
penditures were  reasonable.  The  itemized  account  introduced  in  evidence 
by  the  plaintiff  was  not  accompanied  by  a  certificate  of  the  architect, 
but  was  subscribed  by  him,  and  he  swore  on  the  stand  that  he  had  ap- 
proved and  certified  each  of  said  items.  We  think  this  was  a  substantial 
compliance  with  the  contract  requirement  that  the  amounts  so  expended 
should  be  audited  and  certified  by  the  architect,  and  under  said  pro- 
vision of  the  contract  such  verification  of  the  account  was  conclusive. 

We  are  also  of  opinion  that  the  allegations  of  the  petition  that  the 
amounts  expended  by  plaintiff  in  the  completion  of  ihe  building  was 
^'necessarily  and  properly  expended  therefor,'*  was,  in  the  absence  of  a 
special  exception,  sufficient  to  admit  proof  of  the  reasonableness  of  such 
expenditures.    Upon  this  issue  the  architect  testified  as  follows : 

*^  completed  that  contract  according  to  the  plans  and  specifications. 
I  did  not  do  anything  in  the  least  in  variance  to  the  plans  and  specifica- 
tions. I  gave  certificates  for  these  bills  after  McKenzie  gave  over  the 
contract.  ...  I  had  a  foreman,  and  I  went  out  there  two  or  three 
times  a  day;  of  course,'  I  would  not  neglect  my  office  to  stay  out  there 
all  day ;  I  had  to  trust  a  little,  of  course ;  I  could  not  tell  whether  they 
worked  when  I  wasn't  there  or  not,  but  the  foreman  I  had  was  a  good 
man,  and  I  believe  yet  he  was  a  good  man.  I  got  the  work  done  as 
economically  as  I  could ;  I  had  no  disposition  to  do  otherwise." 

While  there  is  testimony  to  the  effect  that  the  building  could  have 
been  completed  at  much  less  cost,  the  evidence  above  quoted  is  sufficient 
to  sustain  the  finding  of  the  jury  upon  this  issue,  and  the  point  is  not 
made  that  such  finding  is  so  against  the  preponderance  of  the  evidence 
88  to  require  this  court  to  set  it  aside. 

The  defendants  alleged  in  their  answer  that  the  specifications  which 
were  made  a  part  of  the  contract  had  been  changed  without  their  knowl- 
edge or  consent  after  the  contract  was  executed  by  writing  in  the  para- 
graph relating  to  painting  the  words  **house"  and  ^^bam"  between  the 
words  "exterior"  and  "including,"  and  adding  to  said  paragraph  the 
words  "on  both  buildings,  the  exterior  to  receive  two  coats  of  paint,  all 
colors  to  be  selected  by  t£e  owner  and  architect." 

There  was  evidence  to  the  effect  that  these  interlineations  and  addi- 
tions to  the*  specifications  were  made  as  alleged  after  the  contract  was 
executed  and  without  the  knowledge  and  consent  of  defendants.  Upon 
this  issue,  after  reciting  in  his  charge  the  allegations  of  the  petition 
above  mentioned,  the  court  instructed  the  jury  as  follows: 

'The  burden  of  proof  is  on  the  defendants,  McKenzie  and  the  bond 
company,  to  establish  alteration  of  the  specifications  after  they  were  exe- 
cuted, and  if  you  find  that  they  have  established  such  alteration  by  a 
preponderance  of  the  evidence,  and  find  that  they  were  altered  to  the 
extent  above  set  forth,  after  they  had  been  signed  by  McKenzie  and 
Barrett,  then  you  will  find  for  the  defendants  and  inquire  no  further, 
and  you  will  state  by  your  verdict  that  you  find  such  alteration  to  have 
been  a  fact.  If  you  do  not  find  the  specifications  were  altered  as  alleged,  - 
then  you  will  proceed  to  inquire  further,  guided  by  the  following  instruc- 
tions." 

This  charge  is  objected  to  on  the  ground  that  it  erroneously  placed 
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the  burden  upon  the  defendants  to  establish  the  alterations  alleged,  and 
further,  because  it  only  authorized  the  jury  to  find  for  defendants  in 
event  they  believed  that  all  of  the  alterations  alleged  were  made  when 
proof  of  either  of  said  alleged  alterations  was  sufficient  to  entitle  defend- 
ants to  a  verdict. 

The  general  rule  that  if  on  the  production  of  an  instrument  in  writing 
it  appears  to  have  been  altered  it  is  incumbent  on  the  party  offering  it 
to  explain  this  appearance,  is  modified  by  the  further  rule  that  if  there 
is  no  peculiar  circumstances  of  suspicion  attached  to  the  altered  instru- 
ment the  alteration  is  presumed  to  have  been  made  prior  to  or  contem- 
poraneous with  its  execution.  Under  this  rule  the  mere  fact  that  there 
were  interlineations  in  the  instrument  would  not  relieve  the  defendants 
of  the  burden  of  proving  that  such  interlineations  were  made  after  the 
instrument  was  executed.  The  execution  of  the  instrument  was  not  de- 
nied by  the  defendant,  and  plaintiff  did  not  deny,  but  admitted,  that  the 
interlineations  were  made  by  him  or  by  his  architect,  the  only  issue  raised 
being  whether  they  were  made  before  or  after  the  contract  was  executed. 
We  think  upon  this  issue  the  trial  court  properly  placed  the  burden 
upon  defendants  to  prove,  as  alleged  by  them,  that  the  interlineations 
were  made  after  the  execution  of  the  contract.  (Rodriquez  v.  Haynes, 
76  Texas,  225 ;  Kansas  Mut.  Life  Ins.  Co.  v.  Coalson,  22  Texas  Civ.  App., 
«4.) 

There  was  no  affirmative  error  in  instructing  the  jury  in  effect  that  if 
they  believed  that  all  of  the  alterations  were  made  as  alleged  by  the 
defendants  they  should  find  for  defendants.  That  the  defendants  under 
such  circumstances  would  be  entitled  to  a  verdict  is  a  correct  statement 
of  the  law  so  far  as  it  goes.  It  is  equally  clear  that  if  any  one  of  the 
alleged  material  alterations  was  made  the  defendants  were  entitled  to  a 
verdict,  but  the  omission  of  the  court  to  so  instruct  the  jury  can  not 
be  complained  of  in  the  absence  of  a  request  for  such  instruction.  No 
such  request  was  made  by  the  defendant  McKenzie,  and  his  assignment 
complaining  of  this  charge  can  not  be  sustained.  The  appellant  surety 
company  requested  such  a  charge  and  its  assignment  of  error  complain- 
ing of  the  refusal  of  the  court  to  give  the  requested  instruction  must  be 
sustained. 

It  is  urged  by  appellant  surety  company  that  the  judgment  against  it 
must  be  reversed  because  the  undisputed  evidence  shows  tiiat  the  plaintiff 
had  paid  the  defendant  McKenzie  more  than  80  percent  of  the  work 
done  upon  the  building  at  the  time  he  abandoned  it,  and  under  the  terms 
of  the  bond  sued  on  the  surety  was  released  from  all  liability  thereon 
if  the  plaintiff  failed  to  retain  20  percent  of  the  contract  price  until 
the  building  was  completed. 

It  may  be  conceded  for  the  sake  of  argument  that  more  than  80  per- 
cent of  the  value  of  the  work  done  on  the  building  was  paid  the  contrac- 
tor, but  unless  plaintiff  knowingly  made  payments  in  excess  of  the  80 
percent  the  surety  would  not  be  released.  The  contract,  which  was  made 
a  part  of  the  bond,  required  the  plaintiff  to  pay  the  contractor  every  two 
weeks  as  the  work  progressed  upon  certificates  of  the  architect  showing 
the  amount  due  under  the  contract.  The  plaintiff  and  the  architect  both 
testified  that  all  payments  made  were  made  on  certificates  furnished  by 
the  architect.    If  by  the  mistake  of  the  architect,  or  by  collusion  between 
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him  and  the  contractor  these  certificates  were  made  for  more  than  80 
percent  of  the  value  of  the  work  and  material  placed  in  the  building 
plaintiff  could  not  be  held  responsible  for  such  mistake  or  fraud  unless 
he  knew  of  it  at  the  time  he  made  the  pajrments.  The  contract  required 
him  to  pay  the  amounts  certified  by  the  architect  to  be  due,  and  the 
provisions  of  the  bond  upon  which  appellant  relies  to  sustain  the  con- 
tention that  the  payment  of  more  than  80  percent  to  the  contractor  prior 
to  the  completion  of  the  building  would  release  the  surety,  recites  as  one 
of  the  conditions  upon  which  the  bond  was  executed,  that  "the  owner 
shall  keep,  do  and  perform,  each  and  every,  all  and  singular,  the  matters 
and  things  set  forth  and  specified  in  said  contract  to  be  by  him  kept, 
done  and  performed  and  exclusively  at  the  times  and  in  the  manner  in 
said  contract  specified/* 

There  iS  no  provision  of  the  bond  which  can  be  construed  to  mean 
that  if  plaintiff  in  paying  the  amounts  called  for  in  the  certificates  of 
the  architect,  without  any  knowledge  that  such  certificates  were  not 
correct,  should  make  a  payment  in  excess  of  80  percent  of  the  value  of 
the  work  done,  the  surety  upon  the  bond  should  be  released.  The  bond 
does  not  absolutely  require  plaintiff  not  to  pay  more  than  the  80  percent, 
but  requires  him  to  pay  in  accordance  with  the  terms  of  the  contract, 
and  the  contract,  as  we  have  seen,  requires  him  to  pay  on  the  certificate 
of  the  architect.  We  think  it  clear  under  the  provisions  of  the  contract 
and  bond  that  the  surety  would  not  be  released  by  the  payment  by  plain- 
tiff of  more  than  the  80  percent  unless  such  payment  was  knowingly  made 
by  him.  This  issue  was  properly  submitted  to  the  jury  and  the  evidence 
sustains  the  finding  that  plaintiff  did  not  knowingly  pay  the  contractor 
more  than  80  percent  of  the  value  of  the  work  done  by  him. 

No  other  questions  are  presented  which  require  our  consideration.  The 
judgment  of  the  court  below  in  favor  of  plaintiff  against  appellant  Mc- 
Kenzie is  affirmed,  and  the  judgment  against  the  surety  company  is 
reversed  and  the  cause  as  to  it  remanded. 

ON  REHEARING. 

In  our  opinion  heretofore  filed  in  this  cause  we  held  that  the  judg- 
ment of  the  court  below  against  the  appellant  bond  company  should  be 
reversed,  because  of  the  failure  of  the  court  to  give  the  jury  an  instruc- 
tion requested  by  said  appellant  to  the  effect  that  if  they  believed  from 
the  evidence  that  either  of  the  alterations  claimed  by  the  defendants 
to  have  been  made  in  the  contract  after  its  execution  and  without  their 
knowledge  or  consent  were  so  made,  that  such  alterations  were  material 
and  they  should  find  for  the  defendant  bond  company. 

The  paragraph  of  the  contract  alleged  to  have  been  altered  is  as  fol- 
lows: 

"Painting:  The  exterior  of  building  to  be  painted  over  with  two 
good  heavy  coats  of  paint  composed  of  pure  white  lead,  zinc  and  raw 
linseed  oil  in  such  colors  as  will  be  directed  by  the  architect.  This  in- 
cludes all  finish  woodwork  on  the  exterior  (house  and  bam)  including 
porch  floors  above  and  below  and  all  galvanized  iron  and  tin  work  (on 
both  buildings,  the  interior  to  receive  two  coats  of  paint,  all  colors  to  be 
selected  by  the  owner  and  architect.)" 
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This  clause^  according  to  the  contention  of  appellants,  was  written 
with  a  typewriter  and  ttie  alterations  hereafter  stated  were  made  with 
pen  and  ink  and  were  alleged  to  have  been  fraudulently  made. 

The  alterations  alleged  were  the  insertion  of  the  words  **hou8e  and 
bam'*  between  the  words  "exterior**  and  "including,**  and  in  adding  the 
words  "on  both  buildings,  the  exterior  to  receive  two  coats  of  paint,  all 
colors  to  be  selected  by  owner  and  architect/* 

The  motion  for  rehearing  filed  by  appellee  points  out  the  following 
paragraph  of  the  contract  which  is  not  charged  by  the  defendants  to 
have  been  altered : 

"Fencing:  Build  294  ft.  of  3"  6"  picket  fence,  same  to  have  4"  x  6*' 
all  heart  cypress  post,  2"  x  V  rail,  %''  x  10"  base,  with  2"  water  table, 
ly^"  X  ll^''  square  pickets,  and  clover  leaf  mould.  All  put  up  and  given 
two  coats  of  paint.  Build  238  feet  of  5  feet  board  fence  4"  x  6"  cypress 
posts,  2"  X  4"  rail,  Ys"  x  10''  plank,  with  10"  base  at  bottom.  All  to  be 
painted  two  coats  of  paint  composed  of  white  lead  and  linseed  oil,  same 
as  bam  and  main  building.** 

We  think  it  clearly  appears  from  this  paragraph  that  the  contract  re- 
quired the  painting  of  ttie  bam,  and  therefore  the  insertion  of  the  words 
^^ouse  and  bam**  in  the  paragraph  relating  to  painting  was  not  a  ma- 
terial alteration  and  the  requested  charge  was  properly  refused. 

We  have  carefully  considered  the  motions  for  rehearing  filled  by  both 
appellants  and  adhere  to  our  former  conclusions  upon  the  points  pre- 
sented by  said  motions,  except  that  we  are  inclined  to  the  opinion  Ihat 
if  the  alleged  alterations  in  the  contract  had  been  shown  to  be  material 
the  charge  of  the  court  submitting  that  issue  would  have  been  affirma- 
tive error,  which  would  entitle  appellant  McKenzie  to  a  reversal  of  the 
judgment. 

Having  found,  however,  that  the  alleged  alterations  were  not  material, 
there  is  no  error  in  the  charge  of  which  appellants  can  complain  and  their 
motions  for  rehearing  are  overmled. 

The  motion  of  appellee  for  rehearing  is  granted,  and  our  former  order 
reversing  the  judgment  against  the  appellant  bond  company  is  set  aside 
and  it  is  now  ordered  that  the  judgment  of  the  court  below  against  both 
appellants  be  affirmed. 

Afiirmed, 

Application  for  writ  of  error  dismissed. 


W.  E.  Watkins  et  al.  v.  E.  A.  Blount  et  al. 

Decided  June  14,  1906. 

ConstmotloiL  of  Will— Beeeased  BeTiiee— Brothers  and  Sitters  of  Half  Blood. 

A  testator  executed  the  following  will:  "I  do  hereby  devise  and  bequeath, 
after  the  payment  of  my  debts,  to  my  dear  brothers  and  sisters  equally,  share  and 
share  alike,  all  my  estate,  real  and  personal,  whatsoever  and  wheresoever."  Held, 
(1)  that  the  heirs  of  brothers  who  died  before  the  will  was  made  take  nothing 
under  said  will;  (2)  that  the  heirs  of  a  sister  who  died  before  the  testator  take 
nothing,  and  (3)  that  the  words  ''brothers"  and  ''sisters"  includes  brothers  and 
sisters  of  the  half  blood. 
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Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

E.  B.  Lewis,  for  appellants. 

Blount  &  Garrison  and  Ingram,  Middlebrooh  £  Hodges,  for  appellees. 
—Cited:    In  re  Wells,  113  New  York,  396,  10  Am.  St.  Rep.,  457. 

GILL,  Chiep  Justice. — ^We  adopt  the  following  statement  from  ap- 
pellants' brief:  This  suit  was  brought  by  plaintiffs  against  defendants 
E.  A.  Blount,  Keith  Lumber  Company,  Hayward  Lumber  Company  and 
Mollie  I.  Noble,  to  partition  between  plaintiffs  and  defendants  a  tract  of 
land  of  640  acres  patented  to  S.  M.  Noble  and  located  in  Nacogdoches 
County.  Other  defendants  were  made  parties  by  cross  bills  filed  by  de- 
fendants on  warranties  of  their  vendors.  The  court  rendered  judgment 
against  plaintiffs  and  for  defendants. 

S.  M.  Noble,  being  a  single  man  and  having  never  married,  went  into 
the  Confederate  army  early  in  *  the  spring  of  1862.  On  the  28th  of 
March,  1862,  he  made  his  will  by  which  he  disposed  of  his  property  as 
follows:  *T  do  hereby  devise  and  bequeath,  after  the  payment  of  my 
debts,  to  my  dear  brothers  and  sisters  equally,  share  and  share  alike,  all 
my  estate,  real  and  personal^  whatsoever  and  wheresoever.^'  He  appointed 
James  H.  Starr  independent  executor.  S.  M.  Noble  had  a  brother  and 
sister  who  died  before  he  made  his  will  without  leaving  issue.  He  had 
two  brothers  who  died  before  he  made  his  will,  one  in  1854  and  one  in 
1859,  both  of  whom  left  issue,  and  they  are  plaintiffs  in  this  suit.  At 
the  time  he  made  his  will  he  had  living  two  brothers  and  two  sisters 
of  the  whole  blood,  and  two  brothers  of  the  half  blood.  The  brothers  of 
the  half  blood  were  the  children  of  his  father  by  his  last  wife.  S.  M. 
Noble,  the  testator,  was  killed  in  the  battle  of  Mansfield,  La.,  on  the 
8th  day  of  April,  1864.  He  left  surviving  him  two  brothers  and  one 
sister  of  the  whole  blood  and  two  brothers  of  the  half  blood;  one  of  the 
sisters  having  died  on  April  1,  1863,  leaving  issue,  and  they  are  plaintiffs 
herein.  The  will  was  duly  probated  in  the  County  Court  of  Nacogdoches 
County  in  November,  1864.  The  independent  executor,  on  June  4, 1870, 
delivered  all  the  estate,  both  real  and  personal,  remaining  undisposed  of 
by  him,  to  the  two  brothers  and  one  sister  of  the  whole  blood  living  at 
the  death  of  the  testator,  to  wit :  Mrs.  A.  D.  McAnulty,  J.  M.  Noble 
and  Sim.  E.  Noble.  Plaintiffs  and  defendants  both  claimed  through  the 
will,  the  plaintiffs  as  follows:  J.  M.  Noble,  brother  of  the  half  blood 
now  living  and  plaintiff  herein.  The  other  plaintiffs  are  the  heirs  of  the 
sister  who  died  April  1,  1863 ;  the  heirs  of  the  two  brothers  who  died 
before  the  execution  of  the  will,  and  the  heirs  of  the  half  brother  who 
died  in  1875.  The  defendants  .claim  under  mesne  conveyances  from  the 
two  brothers  and  one  sister  of  the  whole  blood  living  at  the  time  of 
the  death  of  the  testator,  and  to  whom  the  estate  was  delivered  by  the 
executor. 

The  trial  court  adopted  the  view  that  only  the  brothers  and  sister  of 
the  whole  blood  living  at  the  date  of  the  death  of  the  testator  could  take 
under  Oie  terms  of  the  will,  and  as  the  defendants  are  holding  and  claim- 
ing under  them  he  rendered  judgment  accordingly. 
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The  judgment  is  assailed  by  proper  assignments  of  error  which  present 
the  questions  we  will  hereinafter  discuss. 

J.  M.  Noble,  Sim.  E.  Noble  and  Mrs.  A.  D.  McAnult)'  were  brothers 
and  sister  of  the  whole  blood  and  were  alive  at  the  testator's  death. 

Mrs.  Melvina  K.  Watkins  was  a  sister  of  the  whole  blood  and  died 
about  one  year  after  the  execution  of  the  will,  but  before  the  testator 
died.     She  left  heirs  who  are  parties  plaintiff. 

George  M.  and  Jimison  Noble  were  brothers  of  the  whole  blood  and 
died  leaving  issue  before  the  execution  of  the  will.  Their  heirs  are 
parties  plaintiflF. 

Morgan  and  Mack  Noble  were  brothers  of  the  half  blood  and  were 
both  alive  at  the  date  of  the  execution  of  the  will.  Mack  is  still  living 
and  is  a  party  plaintiff.  Morgan  died  about  ten  years  after  the  pro- 
bate of  the  will  without  issue.  The  other  plaintiffs -claim  in  part  as 
heirs  of  him. 

The  questions  which  arise  are: 

1.  Do  the  children  of  the  brothers  who  died  before  the  will  was  made 
take  under  its  terms? 

2.  Do  the  heirs  of  Mrs.  Watkins  who  died  after  the  execution  of  the 
will,  but  before  the  testator,  come  within  its  provisions? 

3.  Can  the  brothers  of  the  half  blood  be  numbered  among  the  devisees  ? 
As  to  the  first  question,  we  are  of  opinion  that  tiie  children  of  the 

brothers  whose  death  preceded  the  date  of  the  will,  can  not  by  any  fair 
construction  be  held  to  come  within  its  terms. 

As  to  the  second  question  the  common  law  rule  seems  to  be  well  set- 
tled that  when  the  death  of  the  devisee  under  such  a  will  as  the  one  in 
question  precedes  the  death  of  the  testator  the  devise  lapses.  (In  re 
Wells,  10  Am.  St.  Sep.,  457;  See  18  Am.  &  Eng.  Ency.  of  Law,  748, 
where  many  authorities  are  collated;  2  Redfield  on  Wills,  p.  10.) 

Appellants  contend,  however,  that  the  rule  insofar  as  it  may  be  applied 
in  this  State  is  abrogated  by  article  5347  of  the  Revised  Statutes  of  this 
State.  The  article  cited  applies  alone  to  lineal  descendants  of  the  tes- 
tator, and  has  no  application  to  devisees  whose  relationship  is  collateral. 

We  conclude  therefore  that  the  children  of  Mrs.  Watkins  can  not 
take  under  the  will  and  that  the  share  of  the  estate  which  she  would 
have  taken  had  she  outlived  the  testator  passed  under  the  will  to  those 
who  were  alive  and  came  within  its  terms  at  the  date  of  the  testator's 
death.     (30  Am.  &  Eng.  Ency.  of  Law,  p.  718.) 

The  third  question  must  be  determined  in  the  affirmative.  The  word 
brothers  includes  brothers  of  the  half  blood.  (4  Am.  &  Eng.  Encv.  of 
Law,  p.  990;  2  Bedfield  on  Wills,  p.  30.) 

Prom  these  conclusions  it  follows  that  the  heirs  of  the  brothers  whose 
deaths  preceded  the  will  can  not  take.  That  the  heirs  of  the  sister  who 
died  before  the  testator  can  not  take.  That  the  court  erred  in  excluding 
the  plaintiff  brother  of  the  half  blood,  and  in  excluding  the  claim  of 
him  and  the  other  plaintiffs  to  heirship  to  the  share  of  the  brother  of 
the  half  blood  who  died  in  1875  without  issue.  His  share  would  go  to 
his  heirs  under  the  laws  of  descent  and  distribution. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Manhattan  Liquor  Company  v.  JosErii  A.  Magnus  &  Company. 

Decided  June  14,  1906. 
Corporation — Agent — ^Authority. 

General  mana^rs  of  corporations  have  only  such  implied  powers  as  are 
either  necessarily  incident  to  the  exercise  of  their  general  authority,  or  such 
as  are  customarily  exercised  by  general  managers  of  like  concerns.  If  the  act  by 
which  the  corporation  is  sought  to  be  bound  is  out  of  the  usual  course  of  busi- 
ness of  the  concern,  those  dealing  with  the  agent  are  bound  to  enquire  as  to  the 
authority  of  the  agent,  or  deal  with  him  otherwise  at  their  peril.  Facts  con- 
sidered, and  held  that  a  corporation  was  not  bound  by  the  act  of  its  general 
manager. 

Appeal  from  the  Countv  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  D.  P.  Wheat. 

Oreer  £  Minor  and  W.  E,  Miller,  for  appellant. — ^The  secretary  and 
tTeasnrer  and  general  manager  of  a  corporation  has  no  authority  by  virtue 
of  his  official  position  to  make  or  endorse  the  promissory  notes  of  the 
corporation.  Such  authority  must  be  conferred  upon  him  expressly  or 
impliedly  by  permitting  him  to  exercise  such  authority.  Fitzhugh  v. 
Franco-Texas  Land  Co.,  81  Texas,  311;  New  York  Iron  Mine  v]  Ne- 
gaumee  Bank,  39  Mich.,  648;  Merchants  National  Bank  v.  Detroit 
Works,  68  Mich.,  620;  Craft  v.  South  Boston  R.  Co.,  150  Mass.,  207; 
City  By.  Co.  v.  First  Nat.  Bank  (Ark.),  34  S.  W.  Bep.,  89. 

A  private  corporation  incorporated  under  the  general  incorporation 
laws  of  Texas  for  the  purpose  of  engaging  in  the  retail  liquor  business 
has  no  power  or  authority  to  bind  itself  to  pay  the  debt  of  another  by 
making  or  endorsing  promissory  notes  for  the  accommodation  of  another. 
South  Texas  National  Bank  v.  LaGrange  Oil-Mill  Co.,  40  S.  W.  Bep. 
(Texas),  328;  Northside  Bailroad  Company  v.  Worthington,  88  Texas, 
570;  Park  Hotel  Co.  v.  Fourth  National  Bank,  86  Fed.  Rep.,  742;  Hum- 
bolt  Mining  Co.  v.  American  Mfg.  Co.,  62  Fed.  Rep.,  356. 

The  evidence  conclusively  established  the  fact  that  Sol  Chan  individ- 
ually, and  not  the  Manhattan  Liquor  Company,  bought  Miller's  saloon, 
and  that  appellant  had  no  interest  therein. 

Crooh  &  Harris,  for  appellee. — ^When  the  statute  allows  a  corporation 
to  borrow  money  and  execute  negotiable  notes  and  requires  it  to  have  its 
principal  office  in  this  State,  a  director,  who  is  also  a  stockholder,  secre- 
tary and  treasurer  of  the  corporation,  its  general  manager  and  only  agent 
or  officer  in  the  State  of  Texas,  where  it  kept  its  principal  and  only  place 
of  business,  who  bought  and  sold  goods  for  the  corporation  and  bought 
on. credit  in  the  name  of  the  corporation,  paid  for  the  goods  out  of  the 
funds  of  the  corporation  by  its  checks  executed  in  the  name  of  the  cor- 
poration by  himself  as  secretary  and  treasurer,  and  under  the  further 
facta  and  circumstances  of  this  case,  had  the  implied  power  to  execute 
promissory  notes  of  the  corporation  in  payment  of  goods  purchased  by 
the  corporation,  or  by  himself  in  the  regular  line  of  his  duties.  Collins 
V.  Cooper,  65  Texas,  461 ;  Flewellen  v.  Mittenthal,  38  S.  W.  Rep.,  235 ; 
Miller  v.  McDannell,  1  U.  C,  259;  Texas,  etc..  Oil  Co.  v.  National  Oil 
Co..  40  S.  W.  Rep.,  159;  Pullman  v.  Nelson,  22  Texas  Civ.  App.,  228; 
Sparks  v.  Dispatch  Transfer  Co.,  15  S.  W.  Rep.,  418;  Henderson  v.  San 
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Antonio  &  M.  G.  R.  R.  Co.,  17  Texas,  660;  National  Bank  of  Jefferson 
V.  Goolsby,  12  Texas  Civ.  App.,  367;  Port  Worth  Publishing  Co.  v. 
Hitson,  80  Texas,  235;  Emerson  v.  Skidmore,  7  Texas  Civ.  App.,  646; 
Hamm  v.  Drew,  83  Texas>  81 ;  Brown  wood  Ice  Co.  v.  York  Mfg.  Co.,  37 
S.  W.  Rep.,  339;  Revised  Statutes,  articles  673,  661,  653;  Merchants' 
Bank  v.  State  Bank,  10  Wall.,  604;  Merchants'  Bank  v.  Central  Bank, 
44  Am.  Dec.,  666;  McDermott  v.  Jackson,  97  Wis.,  64;  Orommes  v. 
Sullivan,  26  C.  C.  A.,  320  (81  Fed.  Rep.,  45)  ;  Sparks  v.  Despatch  Trans. 
Co.,  12  Law  Rep.  Ann.,  718;  Olidden  v.  Interstate  National  Bank,  16 
C.  C.  A.,  543;  Chemical  National  Bank  v.  Armstrong,  8  C.  C.  A.,  157; 
Merchants'  National  Bank  v.  Citizens'  Gas  Co.,  159  Mass.,  505  (38 
Am.  St.  Rep.,  453)  ;  Moore  v.  Qans  Mfg.  Co.,  20  S.  W.  Rep.,  976  (Mo.)  ; 
Jones  V.  Williams,  61  Am.  St.  Rep.,  445  (Mo.)  ;  Sinclair  v.  Rutledge,  95 
Am.  St.  Rep.,  968 ;  Monument  Bank  v.  Globe  Works,  101  Mass.,  57  (3 
Am.  Rep.,  323) ;  Taylor's  Private  Corporations,  sec.  205,  and  cases  there 
cited,  and  sec.  207;  Randolph  on  Commercial  Paper,  sec.  370;  10  Cyc, 
925;  10  Cyc,  940-g;  Scofield  v.  Parlin  &  Orendorff,  10  C.  C.  A.,  84. 

There  is  a  conflict  among  the  authorities  upon  the  question  of  validity 
of  the  contract  of  a  corporation  when  made  in  excess  of  its  powers,  but 
when  the  contract  is  executed  and  the  corporation  has  received  the  bene- 
fit, the  weight  of  authority  seems  to  be  that  the  corporation  shall  be 
estopped  to  deny  its  authority  to  make  it,  and  such  is  the  well  settled 
doctrine  in  this  State.    Texas  W.  R.  R.  Co.  v.  Gentry,  69  Texas,  635. 

The  preponderance  of  the  evidence  did  not  show  that  appellant  did  not 
buy  Miller's  saloon,  nor  derive  any  benefit  from  said  purchase,  but  on 
the  contrary  the  undisputed  evidence  showed  that  appellant  did  derive 
benefit  from  said  purchase,  and  the  great  preponderance  of  the  evidence 
showed  that  appellant  bought  the  Stag  Saloon  from  Miller  and  that 
Chan  did  not;  the  declarations  and  acte  of  Chan,  especially  when  not 
objected  to,  were  sufficient  to  establish  these  facts  in  favor  of  appellees. 
Texas,  etc.,  Oil  Co.  v.  National  Oil  Co.,  40  S.  W.  Rep.,  159;  Pullman 
V.  Nelson,  22  Texas  Civ.  App.,  228 ;  Taylor  on  Private  Corporations,  see. 
210  and  authorities  there  cited;  Houston,  E.  &  W.  T.  R.  R.  Co.  v. 
Campbell,  91  Texas,  551 ;  Western  Union  v.  Bennett,  1  Texas  Civ.  Apps., 
558;  Brown  v.  Perez,  79  Texas,  157;  Anvil  Mining  Co.  v.  Humble,  153 
U.  S.,  548;  Adams  Express  Co.  v.  Harris  (Ind.),  7  Ijaw  Rep.  Ann.,  214 
(16  Am.  St.  Rep.,  315) ;  Cochecho  National  Bank  v.  Haskell,  51  N.  H., 
116  (12  Am.  Rep.,  67) ;  Hall  v.  Union  Central  Fire  Ins.  Co.,  23  Wash., 
610  (83  Am.  St.  Rep.,  844) ;  III  Eric.  of.  Ev.,  638,  sec.  3. 

GILL,  Chief  Justice. — This  suit  was  brought  by  Joseph  A.  Magnus 
ft  Co.,  a  partnership,  to  recover  of  the  Manhattan  Liquor  Co..  a  corpora- 
tion, the  sum  of  $417  evidenced  by  a  promissory  note  signed  by  Sol  Chan 
and  purporting  to  be  endorsed  by  the  defendant  company.  The  plaintiffs 
sought  to  hold  the  defendant  liable  as  an  original  maker  of  the  note. 

The  liquor  company  filed  a  plea  of  non  est  factum,  and  defended  upon 
these  grounds : 

1.  That  the  note  was  executed  by  Chan  for  his  own  personal  ends,  and 
the  company  could  in  no  event  be  held  as  the  accommodation  endorser  of 
another's  paper. 

2.  If  Chan  pretended  that  the  transaction  was  the  act  of  and  for  the 
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benefit  of  the  liquor  company,  the  plaintiffs  had  notice  that  the  pretense 
was  false,  or  else  were  put  upon  inquiry  which  if  diligently  pursued 
would  have  brought  such  knowledge  home  to  them ;  and 

3.  That  the  purchase,  in  consummation  of  which  the  note  was  given, 
was  made  by  Chan  without  authority  of  the  liquor  company,  either  ex- 
press or  implied,  and  was  not  within  the  apparent  authority  of  Chan  as 
general  manager  of  defendant. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  for  the 
plaintiff.    The  defendant  has  appealed  and  renews  its  contention  here. 

The  general  history  of  the  transaction  as  disclosed  by  the  record  may 
be  summarized  as  follows: 

The  Manhattan  Liquor  Company  is  a  Texas  corporation  organized  for 
the  purpose  of  buying  and  selling  liquors  and  cigars  at  retail  in  the  city 
of  Beaumont.  Its  home  ofiSce  and  place  of  business  was  at  Beaumont, 
Texas,  where  it  conducted  a  retail  liquor  house  known  as  the  Manhattan 
saloon  under  the  management  of  one  Sol  Chan.  The  company  came  to 
be  organized  under  the  following  circumstances.  Sol  Chan  was  in  finan- 
cial straits  and  out  of  employment.  He  had  a  wealthy  friend  in  New 
Orleans,  La^  name  Sig  Kohlman,  to  whom  he  applied  for  aid.  Kohlman 
was  willing  to  aid  him  but  did  not  care  to  risk  his  entire  fortune  in 
so  doing.  He  therefore  conceived  the  plan  of  organizing  the  corporation 
in  question.  Kohlman  and  his  brother  were  the  principal  stockholders. 
They  continued  to  reside  in  New  Orleans.  Chan  and  Myrick,  the  other 
stockholders,  resided  in  Beaumont.  Sig  Kohlman  was  made  president. 
Myrick  was  one  of  the  directors.  Chan  was  a  member  of  the  directory. 
Was  secretary  and  treasurer  and  general  manager  and  was  the  company's 
sole  official  representative  in  this  State.  The  company,  in  furtherance 
of  its  purposes,  established  the  Manhattan  Saloon  and  placed  Chan  in 
charge.  He  proceeded  to  conduct  it,  buying  the  necessary  stock  from 
time  to  time  either  for  cash  or  on  short  credit  and  paying  for  it  by  checks 
upon  the  company's  funds  consisting  of  receipts  from  the  business,  which 
he  deposited  in  a  local  bank  to  the  company's  credit. 

J.  A.  Miller  ft  Co.  owned  and  were  conducting  the  Stag  Saloon  in 
Beaumont.  They  owed  to  Magnus  ft  Co.  on  their  stock  of  wines,  liquors 
and  cigars,  $1,251.  On  the  19th  day  of  June,  1903,  Joseph  A.  Magnus 
&  Co.  received  at  their  place  of  business  in  Cincinnati,  Ohio,  the  fol- 
lowing telegram  addressed  to  them : 

"Negotiations  to  buy  Miller  place.  Can  we  owe  vou  his  accounts? 
Wire. 

(Signed)  Manhattan  Liquor  Co." 

They  knew  that  Sig  Kohlman  was  largely  interested  in  the  Manhattan 
Company  and,  being  aware  of  his  financial  standing,  decided  to  accept  the 
offer  and  release  Miller.  They  therefore  wired  their  acceptance  and  con- 
firmed it  by  letter  addressed  to  the  Manhattan  Liquor  Co.,  at  Beaumont. 
They  promptly  sent  their  agent,  Louis  Ochs,  to  close  the  deal.  When  he 
arrived  at  Beaumont  he  learned  that  Chan  had  sent  the  telegram  and 
received  the  letter,  and  that  Chan  was  the  Manhattan  Company's  sole 
official  representative  in  Texas.  He  proceeded  to  close  the  deal  with 
Chan  personally  acting  for  the  Manhattan  Company,  without  inquiry  as 
Vol.  XLIII.  Civil— 30. 
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to  whether  Chan  had  authority  from  his  directory  to  make  the  purchase, 
and  seems  to  have  acted  under  the  belief  that  the  transaction  came  within 
Changs  general  power.  The  company  had  not  held  Chan  out  as  having 
such  power,  ihis  being  the  only  transaction  of  the  kind  that  Chan  had 
ever  undertaken.  As  a  matter  of  fact  Chan  had  not  been  so  authorized. 
When  Ochs  arrived  in  Beaumont  Chan  had  completed  his  arrange- 
ments with  Miller  and  Company  and  nothing  remained  to  be  done  but 
to  assume  the  debts  due  Magnus  &  Co.  This  was  to  be  arranged  by  execu- 
tion on  the  part  of  the  Manhattan  Company  of  three  notes  for  $417 
each,  payable  to  Magnus  &  Co.,  with  interest,  due  respectively  August  21, 
October  22  and  December  21,  1903.  Ochs  prepared  the  notes  and  handed 
them  to  Chan  for  execution.  When  they  were  returned  to  Ochs  he 
discovered  that  Chan  had  signed  them  individually.  When  he  protested 
that  he  had  agreed  only  to  accept  the  notes  of  the  Manhattan  Company 
Chan  told  him  to  look  on  the  back.  He  did  so  and  found  that  Chan 
had  endorsed  the  company's  name  on  the  back  of  each  note.  Upon  Chan's 
assurance  that  it  was  "the  same  thing*'  he  accepted  them,  but  his  sus- 
picions were  aroused.  Chan,  perceiving  this,  took  him  to  the  Stag  Saloon 
and,  still  protesting  that  the  two  concerns  were  the  same,  took  a  case  of 
liquor  from  the  Stag  stock,  sent  it  to  the  Manhattan  bar  and  then,  open- 
ing a  bottle,  drank  from  it.  Ochs  afterwards  saw  a  barrel  of  goods  in 
the  Manhattan  stock  which  he  believed  to  have  been  sold  to  Miller  Broth- 
ers by  Magnus  &  Co.  Upon  this  evidence  he  inquired  no  further  but  ac- 
cepted the  notes  and  released  Miller  brothers.  The  first  note  was  paid 
upon  presentation,  by  whom  it  does  not  appear.    The  note  due.  December 

21  was  assigned  to  the  Qe;rman  National  Bank.    The  one  due  October 

22  is  the  basis  of  this  suit.    Thus  far  the  evidence  is  undisputed. 
The  fact  findings  of  the  trial  court  are  lengthy  and  for  the  purposes 

of  this  opinion  need  not  be  set  out  in  full. 

He  found,  among  other  things,  that  Chan  did  not  buy  the  Stag  Saloon 
for  himself  but  for  the  Manhattan  Company,  and  that  the  notes  were 
signed  by  Chan  with  the  endorsement  of  the  liquor  company  in  order 
to  keep  the  aflFairs  of  the  two  concerns  distinct  and  separate. 

This  finding  is  assailed  as  without  sufficient  support  in  the  evidence, 
and  we  think  the  assignment  is  meritorious.  The  only  evidence  remote- 
ly tending  to  sustain  the  finding  are  the  acts  and  declarations  of  Chan 
at  the  time  of  the  execution  of  the  notes,  and  these,  in  the  light  of 
the  other  evidence,  are  utterly  refuted.  Plaintiff's  witness,  Hegele,  tes- 
tified on  cross-examination  that  Chan  and  Miller  told  him  at  the  time 
that  Chan  had  bought  the  Stag  Saloon.  That  he  conducted  it  as  his 
own  from  the  date  of  the  purchase  until  October.  That  witness  sold 
Chan  goods  on  his  individual  account  for  use  in  the  Stag  Saloon  and 
that  witness  never  heard  of  the  Manhattan  Company  owning  or  claim- 
ing it.  Tippett's  testimony  is  equally  strong  upon  the  point.  It  was 
also  shown  without  dispute  that  in  October  Chan  was  adjudged  a  bank- 
rupt, and  Tippett,  the  trustee  in  bankruptcy,  took  charge  of  the  Stag 
stock  as  the  individual  property  of  Chan  and  administered  it  as  such. 

These  facts  and  the  individual  form  which  the  notes  assumed  leave 
practically  no  doubt  upon  this  record  that  Chan  made  the  pu^rchase 
for  himself  and  endorsed  the  notes  in  fraud  of  both  Magnus  &  Co.  and 
the  appellant.    It  is  proper  to  note  in  this  connection  that  the  appellee 
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objected  to  the  introduction  of  the  declarations  of  Chan  and  Miller  to 
the  effect  that  Chan  had  purchased  the  Stag  Saloon^  but  the  objection 
was  overruled  and  there  is  no  cross-assignment.  The  evidence,  for  the 
purposes  of  this  appeal,  must  be  regarded  as  equally  effective  as  if  the 
testimony  was  not  hearsay.  It  is  also  worthy  of  remark  that  counsel 
for  appellants  in  open  court  stated  that  counsel  for  appellee  had  prepared 
the  bill  of  sale  from  Miller  &  Co.  and  he  was  notified  tq  produce  it. 
The  reply  was  not  that  counsel  for  appellee  had  not  prepared  it,  but 
that  he  did  not  have  it  in  his  possession.  Neither  Chan  nor  Miller 
were  called  as  witnesses.  The  contents  of  the  bill  of  sale  were  not  dis- 
closed. The  nature  of  the  transfer  of  the  Miller  license  was  not  shown, 
nor  was  it  shown  in  what  name  the  retail  liquor  dealer^s  bond  for  the 
Stag  Saloon  was  executed.  We  are  unable  to  perceive  why  these  sources 
of  information  on  this  issue  were  ignored  by  counsel  for  both  sides, 
but,  as  will  be  hereafter  shown,  the  burden  was  on  appellee  to  show  that 
the  Stag  was  purchased  for  and  run  in  the  name  of  the  liquor  company, 
in  order  to  sustain  this  judgment,  hence  the  failure  to  draw  on  these 
sources  of  proof  operated  to  the  detriment  of  appellees. 

Counsel  for  appellees  seek  to  sustain  the  judgment  on  the  finding  of 
the  trial  judge  that  if  the  fact  conclusion  be  wrong  that  the  *'Stag'*  was 
purchased  for  the  liquor  company,  nevertheless  Chan  pretended  to  Ochs 
that  he  was  so  purchasing  it,  and  as  the  act  was  within  the  apparent 
authority  of  Chan  the  liquor  company  is  bound  by  estoppel.  Unless 
this  contention  is  sound  the  judgment  must  be  reversed. 

The  proposition  depends  primarily  upon  the  result  of  the  inquiry 
whether  the  purchase  of  the  Stag  Saloon  and  the  assumption  of  the 
debts  of  that  concern  was  within  the  apparent  authority  of  Chan  as 
secretary-treasurer  and  general  manager  of  the  liquor  company  and  its 
sole  representative  in  this  State.  We  have  no  difficulty  in  concluding 
that  within  its  charter  or  power  the  corporation  could  have  established 
and  conducted  more  than  one  retail  liquor  house  in  the  city  of  Beau- 
mont, and  to  this  end  may  have  bought  out  a  rival  saloon  and  conducted 
it.  But  it  does  not  follow  that  Chan,  as'  its  general  manager,  could, 
under  his  general  authority  as  such  and  in  the  absence  of  express  au- 
thority from  its  directory,  purchase  and  conduct  another  and  distinct 
establishment  from  the  one  already  established  and  then  being  conducted 
under  his  management.  To  so  hold  would  be  to  clothe  one  officer  of  the 
concern  with  powers  which  were  manifestly  not  intended  to  be  conferred 
by  the  company  when  he  was  appointed,  or  at  any  subsequent  time.  If 
the  act  in  question  could  properly  be  held  to  be  within  his  general  powers 
it  would  follow  that  he  could  execute  the  bond  for  the  company  tiiereby 
imposing  its  heavy  penalties  and  obligations. 

If  he  could  buy  out  Miller  &  Company  he  could  under  the  same  au- 
thority purchase  every  other  saloon  in  Beaumont,  and  for  a  like  reason 
burden  the  company  with  as  many  additional  bonds  and  obligations. 
He  could,  with  equal  reason,  close  out  the  Manhattan  bar  in  bulk,  and 
this  though  the  expressed  corporate  purpose  was  to  conduct  a  retail 
liquor  business  in  Beaumont. 

We  think  these  radical  consequences  of  such  a  holding  render  its 
unsoundness  too  plain  to  require  extended  discussion.    It  would  amount 
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to  a  holding  that  the  directory  by  appointing  him  manager  had  abdicated 
all  their  own  powers. 

It  is  donbtless  true  that  a  general  manager  of  a  corporation  may  do 
every  necessary,  proper,  or  customary  thing  in  furtherance  of  the  com- 
pany's established  business,  but  the  power  to  buy  and  establish  another 
and  distinct  business  would  clearly  have  to  be  expressly  conferred. 
(Sparks  v.  Dispatch  Trans.  Co.,  18  Law  Bep.  Ann.,  715;  Thompson 
on  Corp.,  vol.  4,  par.  4877;  Tres  Palacios  Rice  &  Irr.  Co.  v.  Eidman, 
14  Texas  Ct.  Rep.|  852.1 

General  managers  of  corporations  such  as  the  one  in  question  have 
such  implied  powers,  and  only  such,  as  are  either  necessarily  incident 
to  the  exercise  of  their  general  authority,  or  such  as  are  customarily 
exercised  by  the  general  managers  of  like  concerns.  (4  Thompson  on 
Corp.,  sec.  4877?)^  If  the  act  by  which  the  corporation  is  sought  to  be 
bound  is  out  of  the  usual  course  of  business  of  the  concern  tliose  dealing 
with  the  agent  are  bound  to  enquire  as  to  the  authority  of  the  agent  and 
deal  with  him,  otherwise  at  their  peril.  "  (4  Thompson  on  Corp.,  sec. 
4887 ;  Franco-Texan  Land  Co.  v.  McCormck,  86  Texas^  42Tr>. 

In  Colljns  v.  TJoOper,  66  Texas,  461,  citeJ  by  appellees,  the  general 
manager  of  a  mercantile  partnership,  with  general  authority  to  conduct 
it  as  he  thought  best,  borrowed  money  to  aid  in  the  conduct  of  the  es- 
tablished business.  The  partnership  was  held  liable  for  the  debt.  In 
disposing  of  the  appeal  Justice  Stayton  laid  down  the  rule  that  in  order 
to  ascertain  the  powers  which  are  to  be  implied  from  the  direct  or  prin- 
cipal authority  conferred  in  general  terms  on  an  agent  to  whom,  as 
sole  manager,  had  been  intrusted  the  conduct  of  a  large  mercantile 
business,  it  is  not  only  proper  but  necessary  to  consider  the  character 
of  the  business,  the  manner  in  which  it  is  usual  to  carry  on  such  busi- 
ness and,  where  the  agency  has  continued  for  a  long  time,  the  maimer 
in  which  the  principal  business  was  conducted.  ^ 

The  judgment  against  the  principals  was  afiSrmed  because  the  appli- 
cation of  this  rule,  disclosed  that  in  the  conduct  of  enterprises  of  such 
a  nature  it  was  usual  and  necessary  to  borrow  money,  and  that  in  the 
particular  case  the  agent  had  done  so. many  times  before. 

By  pursuing  a  like  inquiry  in  the  case  before  us  it  appeara  that  the 
purchase  of  a  rival  business  in  its  entirety  and  its  conduct  as  a  separate 
establidiment  was  an  extraordinary  and  unusual  transaction  and  one 
that  Chan  had  not  undertaken  before.  It  was  not  in  any  sense  neces- 
sary to  the  conduct  of  the  Manhattan  Saloon,  nor  were  the  Miller  & 
Company  goods  purchased  for  use  in  the  Manhattan  bar.  That  it  was 
to  be  conducted  as  a  separate  concern  was  known  to  Ochs  and  his  prin- 
cipals, and  they  so  dealt  with  it  afterwards.  The  case  of  Plewellen  v. 
Mittenthal,  38  S.  W.  R«p.,  235,  is  in  no  way  applicable,  for  it  decides 
no  more  than  that  one  having  authority  to  use  another's  name  in  the 
conduct  of  the  saloon  business  may  bind  him  by  the  execution  of  a  note 
to  secure  money  to  pay  for  the  saloon  license.  The  license  was  neces- 
sary to  the  conduct  of  the  business  which  he  had  the  general  authority  to 
conduct  in, his  principaFs  name.  So  in  this  case,  Chan  doubtless  had 
the  power  to  incur  debts  in  the  conduct  of  the  Manhattan  bar  as  such 
concerns  are  usually  conducted  and  inight  have  lawfully  procured  and 
renewed  the  license  and  bond.     But  inasmuch  as  the  company  had 
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^chosen  to  open  and  conduct  one  saloon  and  place  it  under  the  general 
control  of  Chan  it  is  clear  that  his  general  powers  did  not  extend  beyond 
the  conduct  of  that  saloon  in  the  usual  and  customary  way. 

In  Texas  Oil  Co.  v.  National  Oil  Co.,  40  S.  W.  Sep.,  159,  the  declara- 
tion of  the  general  manager  held  binding  on  the  company  was  made 
regarding  a  transaction  coming  confessedly  within  his  powers.  We  do 
not  deem  it  necessary  to  discuss  the  other  authorities  cited.  None  is 
more  nearly  in  point  than  those  discussed  above. 

The  fact  that  the  president  and  one  of  the  directors  resided  out  of 
the  State  and  Chan  was  the  sole  official  representative  of  the  company 
in  the  State  does  not  alter  the  result.  His  powers  were  still  confined  to 
the  conduct  of  the  company's  established  business  unless  otherwise  ex- 
tended, and  the  undisputed  proof  is  that  he  had  no  express  authority 
to  purchase  the  Stag  or  any  other  saloon. 

Counsel  on  each  side  have  devoted  much  space  to  the  discussion  of 
the  power  of  Chan  to  bind  the  company  by  an  accommodation  endorse- 
ment, or  to  issue  commercial  paper  in  the  company's  name.  Also  to 
the  question  of  notice  on  the  part  of  Ochs  that  Chan  was  purchasing 
for  himself  and  not  for  his  principal.  In  our  opinion  neither  of  these 
inquiries  is  material  to  the  disposition  of  this  appeal.  We  have  found 
that  the  evidence  is  insufficient  to  support  the  conclusion  that  the  pur- 
chase was  made  for  the  Manhattan  Company.  It  was  clearly  not  made 
for  use  in  the  Manhattan  bar,  but  to  be  conducted  as  a  separate  con- 
cern, and  was  in  fact  so  conducted  whether  for  Chan  individually  or 
otherwise.  The  company  can  not  be  held  by  estoppel  because  there  was 
no  holding  out  that  Chan  had  such  authority. 

The  fact  that  Chan  took  a  case  and  barrel  of  liquor  to  the  Manhattan 
bar  and  there  used  it  in  connection  with  the  business  can  not  justify 
the  judgment  if  in  fact  Chan  made  the  purchase  for  himself.  Nor  in 
such  event  would  plaintiffs  be  entitled  to  a  judgment  for  the  value  of 
the  goods  so  taken  from  the  Stag  for  they  had  no  lien  upon  the  Stag 
stock. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

The  motion  for  rehearing  has  been  overruled. 

In  view  of  another  trial  we  are  requested  to  rule  on  the  question 
whether  if  it  should  be  found  that  Chan  purchased  the  Stag  Saloon  and 
stock  for  the  Manhattan  Company  with  authority  he  could  bind  it  by 
the  execution  of  the  promissory  notes  in  question  in  the  corporate  name. 

In  our  opinion  if  Chan  bought  the  stock  for  the  company  upon  due 
authority,  the  company  would  be  liable  upon  the  notes  just  as  it  would 
have  been  upon  the  original  obligation  had  the  notes  not  been  given  as 
evidence  of  the  debt.  There  is  no  question  of  innocent  holder  in  the 
companion  case  to  this  in  which  the  German  National  Bank  is  plaintiff, 
and  no  equities  which  the  liquor  company  could  interpose  in  either  in^ 
stance. 

This  renders  it  unnecessary  for  us  to  write  anything  further  in  the 
German  National  Bank  case.  Overruled. 
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H.  L.  Trammell  v.  TJllman,  Lewis  and  Company. 

Decided  June  14,  1906. 

Oamishinent — New  Trial  After  Term — Judgrment — ^Diligence. 

In  an  equitable  proceeding  to  set  aside,  after  the  adjournment  of  the  term, 
a  judgment  obtained  against  plaintiff  as  garnishee,  which  recited  that  it  was 
had  upon  ''the  evidence  and  from  the  answer,"  though  such  answer  did  not  justify 
the  judgment  and  plaintiff  snows  that  he  had  a  good  defense  to  the  proceeding, 
he  must  show  also  that  he  was  prevented  from  making  it  without  fault  or  negli- 
gence on  his  part;  where  he  shows  no  attention  given  to  the  matter  after  filing 
answer,  nor  excuse  therefor  except  that  his  attorney  was  sick,  nor  reason  for 
not  resorting  to  motion  for  new  trial  or  appeal  except  his  inexcusable  ignorance 
that  judgment  had  been  rendered  against  him,  his  petition  is  subject  to  demurrer. 

Appeal  from  the  County  Court  of  Oalveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

Oeo,  W,  Chaves,  for  appellant. — On  plaintiff's  right  to  maintain  this 
action,  we  cite  the  following  authorities :  Freeman  v.  Miller,  53  Texas^ 
372;  Ragsdale  v.  Green,  36  Texas,  193;  1  Sayles'  Texas  Civil  Practice, 
sees.  686-689. 

On  the  insufficiency  of  the  answer  in  garnishment  to  support  the  judg- 
ment, we  cite  the  following  authorities:  Waples-Platter  Groc.  Co.  v. 
Texas  &  P.  By.  Co.,  68  S.  W.  Rep.,  265;  Darlington-Miller  L.  Co.  v. 
National  Suretv  Co.,  80  S.  W.  Rep.,  238 ;  Medley  v.  American  Radiator 
Co.,  66  S.  W.  Rep.,  86;  Winslett  v.  Rundle,  1  White  &  W.  C.  C,  681; 
Shepflin  v.  Small,  23  S.  W.  Rep.,  432;  Rood  on  Garnishment,  sees.  63, 
118,  123. 

A  new  trial  may  be  granted  after  the  expiration  of  the  term  of  court 
at  which  the  judgment  was  rendered  upon  the  applicant  showing  suffi- 
cient matter  to  have  entitled  him  to  a  new  trial,  if  applied  for  during 
the  term,  and  a  sufficient  legal  excuse  for  not  then  having  made  his 
application.  Freeman  v.  Miller,  53  Texas,  377;  Nevins  v.  McKee,  61. 
Texas,  413;  Gross  v.  McClaran,  8  Texas,  341;  Spencer  v.  Kinnard,  12 
Texas,  180;  Fisk  v.  Miller,  20  Texas,  573;  Davis  v.  Terry,  33  Texas,  , 
426;  Alexander  v.  San  Antonio  Lumber  Co.,  13  S.  W.  Rep.,  1025; 
1  Sayles'  Texas  Civil  Practice,  sees.  686-689,  and  authorities  there  cited. 

Hunt  dk  Myer,  for  appellees. — That  the  answer  did  not  authorize  the 
judgment  rendered  against  the  garnishee,  is  an  error  apparent  on  the 
face  of  the  record,  and  equity  will  not  disturb  the  judgment  where  it 
appears  that  the  garnishee  had  an  opportunity  to  sue  out  a  writ  of  error. 
Texas-Mexican  Ry.  Co.  v.  Wright,  88  Texas,  346;  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Glass,  40  S.  W.  Rep.,  339. 

It  must  appear  that  the  defendant  was  not  guilty  of  any  negligence, 
and  that  the  rendering  of  the  judgment  was  obtained  through  fraud  or 
mistake.  Ovocato  v.  Del'Ara,  14  Texas  Ct.  Rep.,  794;  Adams  v.  First 
National  Bank,  52  S.  W.  Rep.,  642 ;  Bailey  et  al.  v.  Boydstun,  33  S.  W. 
Rep.,  281 ;  Anderson  v.  Oldham,  82  Texas,  233. 

REESE,  Associate  Justice. — ^UUman,  Lewis  &  Company  being 
judgment  creditors  of  T.  L.  Larkin,  who  owed  them  $513.76  for  which 
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they  had  obtained  judgment  in  the  County  Court  of  Galveston  County, 
sued  out  a  writ  of  garnishment  in  statutory  form  against  H.  L.  Tram- 
mell.  The  writ  of  garnishment  having  been  duly  served  upon  Trammell 
he  made  answer  thereto  as  follows: 

^  am  unable  to  say  at  the  present  time  in  what  amount  I  am  indebted 
to  T.  L.  liarkin,  nor  what  I  was  indebted  to  the  said  Larkin  when  the 
writ  of  garnishment  in  this  suit  was  served  upon  me,  for  the  reason 
hereinafter  set  out.  I  have  no  effects  of  the  said  T.  L.  Larkin  in  my 
possession,  nor  had  I  any  effects  of  the  said  T.  L.  Larkin  in  my  posses- 
sion when  the  said  writ  was  served.  I  know  of  no  other  persons  who  are 
indebted  to  the  said  T.  L.  Larkin  or  who  have  effects  belonging  to  the 
said  Larkin  in  their  possession,  except  Citizens  National  Bank  of 
Beaumont,  Texas,  which  has  in  its  possession  about  eight  hundred 
($800)  dollars  deposited  in  said  bank  by  me  on  the  22d  day  of  July, 
1903,  with  the  intention  of  turning  said  amount  over  to  Larkin  when 
we  should  have  a  settlement,  but  before  we,  the  said  Larkin  and  myself, 
had  a  settlement  the  said  bank  suspended  payment  and  is  now  in  the 
hands  of  a  receiver,  and  what  percent  said  bank  will  pay  to  creditors  on 
their  deposits  I  am  unable  to  say,  but  Larkin  will  lose  whatever  part 
of  said  amount  that  said  bank  fails  to  repay  to  me.'^ 

From  certain  allegations  in  the  petition  in  this  case  it  is  to  be  in- 
ferred that  Trammell  was  at  the  time  a  nonresident  of  Galveston  County 
and  made  answer  under  the  provisions  of  the  statute  with  regard  to  gar- 
nishment proceedings  against  nonresidents,  but  it  is  not  aflBrmatively 
so  stated  nor  does  it  appear  by  positive  averment  or  proof  that  such  was 
the  case.  The  answer  of  the  garnishee  appears  to  have  been  made  Sep- 
tember 28,  1903. 

On  October  27, 1903,  judgment  was  rendered  by  the  said  County  Court 
which,  after  reciting  the  existence  of  judgment  against  Larkin  and  the 
issuance  and  service  of  the  writ  of  garnishment  proceeds : 

''And  it  further  appearing  to  the  court  from  the  evidence  and  from  the 
answer  of  said  H.  L.  Trammell,  garnishee,  that  the  said  H.  L.  Tram- 
mell is  indebted  to  the  said  T.  L.  Larkin,  and  was  when  said  writ  was 
served  upon  him,  in  the  sum  of  $800: 

**It  is  therefore  considered,  ordered,  adjudged  and  decreed  by  the 
court  that  plaintiff  M.  Ullman,  who  trades  and  does  business  under  the 
firm  name  and  style  of  'TJllman,  Lewis  &  Co.,''  do  have  and  recover 
of  and  from  the  defendant  H.  L.  Trammell  the  sum  of  five  hundred  and 
^irteen  and  seventy-six  one  hundredths  ($613.76)  dollars,  together  with 
interest  thereon  from  this  day  until  paid  at  the  rate  of  10  percent  per 
annum,  and  all  costs  herein  incurred,  for  which  said  plaintiff  may  have 
his  execution  or  executions,  as  many  and  as  often  as  may  be  necessary, 
against  the  said  H.  L.  Trammell;  and  further  that  the  amount  or 
amounts  paid  by  or  received  from  said  H.  L.  Trammell  upon  this  judg- 
ment shall  be  a  credit  upon  his  indebtedness,  as  aforesaid,  to  the  said 
T.  L.  Larkin,  and  shall  operate  as  payment  and  satisfaction  of  said 
indebtedness  pro  tanto.'' 

On  December  11,  1903,  Trammell  instituted  this  suit  against  Ullman, 
Lewis  &  Co.,  in  the  said  court  to  set  aside  and  vacate  the  aforesaid 
judgment  against  him  and  for  a  new  trial.  Plaintiff  also  at  the  time 
of  filing  the  petition  applied  for  and  obtained  a  writ  of  injunction  from 
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the  county  judge  restrainiiig  the  said  ITllmany  Lewis  &  Co.,  from 
further  proceedings  to  enforce  said  judgment  until  the  final  determi- 
nation of  this  case. 

Defendant  demurred  generally  to  the  petition  and  also  by  special 
exceptions  objected  that  it  appeared  from  the  allegations  of  the  petition 
that  the  judgment  sought  to  be  vacated  was  not  rendered  through  any 
fraud  on  the  part  of  defendant,  nor  by  accident,  mistake  or  error  due  to 
the  acts  of  defendant,  but  was  due  to  the  negligence  of  plaintiff,  and 
that  plaintiff  was  not  prevented  from  making  his  defenses,  if  any  he  had, 
by  fraud,  accident  or  acts  of  defendant.  It  is  further  objected,  by  special 
exception,  that  .by  the  petition  plaintiff  seeks  to  set  aside  the  judgment 
upon  the  ground  that  it  was  rendered  upon  evidence  which  it  was  al- 
leged would  not  legally  authorize  the  judgment,  though  the  answer  of 
the  garnishee  disclosed  an  indebtedness  to  Larkin  in  excess  of  defend- 
ant's debt  against  Larkin,  and  because  it  appears  that  plaintiff  has 
failed  to  make  an  answer  which  would  have  protected  him  from  said 
judgment,  and  it  is  not  alleged  that  his  failure  to  make  such  answer  was 
caused  by  the  fraud  of  defendant;  and  further  that  the  petition  shows 
that  plaintiff  has  not  availed  himself  of  his  remedy  at  law  of  appeal  or 
writ  of  error  to  set  aside  said  judgment. 

Upon  the  hearing,  the  general  demurrer  and  several  special  exceptions 
were  sustained  and  the  cause  dismissed,  from  which  judgment  Tram- 
mell  prosecutes  this  appeal. 

The  case  as  presented  is  a  motion  or  petition  for  new  trial  made  after 
the  term  at  which  the  judgment  was  rendered,  and  is  a  purely  equitable 
proceeding.  The  principles  which  govern  such  proceedings  are  well 
settled  in  this  State,  and  are  thus  stated  in  the  opinion  of  the  Supreme 
Court  in  Nevins  v.  McKee  (61  Texas,  413),  from  which  we  quote  at 
length : 

"The  object  of  the  present  suit  wad  to  set  aside  a  judgment  duly  ren- 
dered in  a  garnishment  proceeding  against  Nevins,  to  retry  the  issue 
between  parties  determined  in  that  cause,  and  have  a  decision  made  as 
to  whether  the  plaintiff  in  that  judgment,  or  another  party  who  claimed 
to  own  the  note,  was  entitled  to  recover  against  the  garnishee.  In  fact 
it  was  an  attempt  by  petition,  filed  after  the  adjournment  of  the  term 
of  the  court  at  which  the  judgment  was  rendered,  to  obtain  a  new  trial 
of  the  cause  which  had  resulted  in  such  judgment. 

A  court  of  chancery  has  power  to  grant  such  relief,  but  it  will  not 
do  so  except  upon  facts  which  show  the  clearest  and  strongest  reasons  for 
its  interposition.  It  was  held  by  this  court  in  Johnson  v.  Templeton, 
60  Texas,  238,  that  it  is  not  sufficient  to  show  that  injustice  has  been 
done,  or  that  the  plaintiff  had  a  good  defense  which  he  was  prevented 
from  making  upon  the  trial.  But  he  must  further  show  that  he  has 
not  resorted  to  chancery  because  of  any  inattention  or  negligence  on  his 
part.  He  must  show  a  clear  case  of  diligence  as  well  as  of  merit;  that 
he  has  a  good  defense  which  he  was  prevented  from  making  by  fraud, 
accident,  or  the  acts  of  the  opposite  party,  wholly  unmixed  with  any 
fault  or  negligence  on  his  part. 

Here  it  is  not  pretended  that  the  appellant  was  deprived  of  his  de- 
fense by  the  fraud  of  anyone,  or  by  any  act  chargeable  to  the  plaintiff 
in  garnishment.     If  his  failure  to  appear  and  defend  the  action  can 
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be  said  to  have  been  due  to  accident,  McKee  had  nothing  to  do  with 
bringing  it  about,  but  it  was  owing  solely  to  the  negligence  of  Nevins 
or  of  the  attorney  to  whom  he  intrusted  the  defense  of  the  cause." 
(Taylor,  Knapp  &  Co.  v.  Fore,  42  Texas,  253;  Overton  v.  Blum,  48 
Texas,  370;  Johnson  v.  Templeton,  60  Texas,  239;  Ham  v.  Phelps, 
65  Texas,  697.) 

Appellant  states  in  his  petition,  very  fully,  that  he  is  not  indebted 
to  Larkin  and  was  not  at  the  time  of  the  service  of  the  writ  of  gar- 
nishment, and  thus  shows  what  would  have  been  a  sufficient  defense  to 
the  proceeding  against  him  as  garnishee,  but  it  appears  that  after  filing 
the  answer  herein  set  out  he  paid  no  further  attention  to  the  proceeding, 
but  contented  himself  with  merely  filing  the  answer.  It  does  not  appear 
to  us  that  the  answer  alone  authorized  the  judgment  against  appellant, 
but  upon  the  face  of  the  judgment  it  appears  to  have  been  rendered 
upon  "the  evidence  and  from  the  answer*'  of  the  garnishee.  The  pe- 
tition does  not  enlighten  us  further  as  to  the  pleadings  or  evidence  in 
the  case  in  which  the  judgment  was  rendered.  The  only  excuse  at- 
tempted to  be  given  for  the  failure  of  appellant  to  give  further  atten- 
tion to  the  case  in  which  it  was  sought  to  charge  him  with  so  large  a 
sum,  if  indeed  it  be  appellant's  intention  to  urge  this  as  an  excuse,  is 
''that  at  the  date  of  the  said  answer  in  garnishment  and  said  judgment 
and  until  after  the  adjournment  of  the  term  of  said  court  at  which  said 
judgment  was  rendered,  plaintiff's  attorney,  who  had  charge  of  all  of 
his  legal  business  and  particularly  his  business  with  said  Larkin,  was 
sick  in  bed  and  unable  to  represent  plaintiff." 

It  may  be  freely  conceded  that  it  was  error  in  the  court  to  render 
judgment  upon  the  uncontroverted  answer  of  appellant  to  the  garnish- 
ment alone,  but  it  is  not  alleged  that  this  was  done,  and  if  it  had  been, 
practically  no  excuse  is  shown  for  appellant's  failure  to  pursue  the 
plain  legal  remedy  to  have  such  error  corrected  by  motion  for  new  trial 
during  the  term,  or  by  appeal  or  writ  of  error.  It  is  true  that  it  is 
alleged  that  appellant  was  ignorant  tiiat  the  judgment  had  been  rendered 
untU  after  the  adjournment  of  the  term,  but  this  very  ignorance  was  the 
result  of  his  inexcusable  neglect  to  give  that  attention  to  the  suit,  in  the 
protection  of  his  interest,  which  the  law  required  of  him.  It  is  not 
pretended  that  appellees  by  any  act  of  theirs  induced  the  belief  from 
which  appellant  seems  to  have  acted  that  his  answer  would  effectually 
prevent  any  judgment  against  him.  The  court  had  jurisdiction  of  tiie 
subject  matter  and  of  the  parties.  The  most  that  can  be  claimed  from 
the  allegations  of  the  petition  is  that  the  judgment  was  probably  er- 
roneous and  that  he  has  now  a  good  defense  to  the  demand  against  him. 
This  is  not  sufficient  to  entitle  him  to  set  aside  the  judgment  by  this  pro- 
ceeding and  have  new  trial  of  the  cause. 

The  trial  court  did  not  err  in  sustaining  the  general  demurrer  and 
special  exceptions. 

The  judgment  of  the  court  below  is  affirmed. 

Afjirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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WiLLLAM  OLSGHBWSKE  V.  JESSE  EiKO. 
Decided  June  14,  1906. 

1. — ^Potietiion  as  Votioe— rValie  Repretentationi — ^ReieitfioA. 

One  who  buys  land  in  possession  of  another  is  charged,  as  to  the  lighta  of 
such  possessor,  with  notice  of  his  title,  but  is  not  precluded  thereby,  as  against 
the  vendor,  from  maintaining  suit  for  rescission  of  the  contract  on  the  ^und 
that  he  relied  on  false  representations  by  the  vendor  as  to  his  title  and  right  of 
possession. 

8. — Same — Pending  Suit — ^EstoppeL 

One  contracting  to  buy  land  in  reliance  on  false  representations  by  the 
vendor  as  to  his  title  and  right  of  possession  is  not  precluded  from  maintaining 
suit  for  the  rescission  of  such  contract,  recovery  of  money  paid,  and  cancellation 
of  purchase-money  notes,  by  the  pendency  of  a  suit  against  him  and  his  vendor, 
by  third  parties,  concerning  the  right  to  and  possession  of  the  land,  nor  by  the 
fact  that  he  did  not  set  up  in  that  suit  his  right  to  rescind. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  Q.  Kittrell. 

Baldwin  &  Christian,  for  appellant. — The  court  erred  in  holding  that 
the  plaintiflE,  Jesse  King,  could  recover  any  sum  whatever  against  this 
defendant  prior  to  the  final  determination  of  the  case  of  Summerville 
V.  King.  Pride  v.  Whitfield,  51  S.  W.  Sep.,  1100;  MuUins  v.  Wim- 
berly,  50  Texas,  464;  Bamet  v.  Vincent,  69  Texas,  688;  Cameron  v. 
Romele,  53  Texas,  242;  Glendenning  v.  Bell,  70  Texas,  634;  Smith  v. 
James,  22  Texas  Civ.  App.,  156;  Houston  &  T.  C.  Ry.  Co.  v.  Qraves^ 
50  Texas,  202 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Griffin,  20  Texas  Civ. 
App.,  95;  St.  Louis,  etc.,  Ry.  Co.  v.  Moss,  9  Texas  Civ.  App.,  7;  Wol- 
cott  V.  Hendrick,  6  Texas,  416;  Henderson  v.  Momll,  12  Texas,  3; 
Pitts  V.  Ennis  &  Reynolds,  Admrs.,  1  Texas,  605;  Clegg  v.  Vamell, 
18  Texas,  304;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dowe,  70  Texas,  11. 

Plaintiff  King  being  charged  with  notice  of  the  interest  of  the  Sum- 
merville minors,  he  can  not  recover  in  this  cause.    Same  authorities. 

Plaintiff  in  tiiis  case  was  estopped  to  set  up  this  action  by  reason  of 
his  connection  with  a  former  suit  of  Summerville  v.  King.  Houston  & 
T.  C.  Ry.  Co.  V.  Graves,  50  Texas,  202;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Griffin,  20  Texas  Civ.  App.,  95 ;  Pitts  v.  Ennis  &  Reynolds,  Admrs., 
1  Texas,  605;  Wolcott  v.  Hendrick, '6  Texas,  416;  St.  Louis,  etc.,  Ry. 
Co.  V.  Moss,  9  Texas  Civ.  App.,  7 ;  Henderson  v.  Morrill,  12  Texas,  3 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dowe,  70  Texas,  11 ;  Clegg  v.  Varriell, 
18  Texas,  304;  Smith  v.  Power,  2  Texas,  68,  69. 

James  R.  Masterson,  for  appellee. — ^Where  the  contract  is  executory, 
a  vendor's  lien  being  retained  by  the  deed  for  the  greater  part  of  the 
consideration,  the  vendee  who  purchased  relying  on  false  representations 
as  to  title  is  not  bound  to  pay  in  full  the  price  and  look  to  vendor's 
warranty,  nor  is  he  bound  to  await  the  result  of  litigation  over  the  title 
to  enable  the  vendee  to  acquire  the  title  and  put  him  in  actual  possession 
as  promised.  Moreland  v.  Atchison,  19  Texas,  308;  Green  v.  Chand- 
ler, 25  Texas,  149. 
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PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  appellant  to  rescind  a  contract  of  sale  of  land  and  to  recover 
the  money  and  cancel  the  notes  given  by  him  as  consideration  for  the 
conveyance  to  him  by  appellant  of  said  land. 

The  facts  disclosed  by  the  record  are  these:  On  March  10,  1903, 
appellant  sold  and  conveyed  to  appellee  lots  4  and  5  in  block  21  in 
Castanie's  Addition  to  the  city  of  Houston,  for  a  consideration  of  $1,250, 
of  which  $250  was  paid  in  cash  by  appellee,  and  for  the  balance  he 
executed  his  67  promissory  notes,  66  for  $15  each  and  1  for  $10,  payable 
respectively  in  from  1  to  67  months  after  date.  The  deed  reserved  a 
vendor's  lien  to  secure  the  payment  of  the  notes.  Appellee  purchased 
the  property  with  the  intention  of  making  it  his  home.  As  an  induce- 
ment to  appellee  to  make  the  purchase  appellant  represented  to  him  that 
he  had  a  perfect  title  to  the  property  and  could  and  would  place  him  in 
immediate  possession,  and  but  for  such  representation  and  promise  ap- 
pellee would  not  have  agreed  to  buy  the  property. 

At  the  time  the  contract  of  sale  was  made  appellee  knew  that  the 
property  was  in  the  possession  of  Mrs.  Somerville  and  her  minor  chil- 
dren, but  she  was  holding  as  a  tenant  of  appellant  and  appellee  had  no 
actual  knowledge  of  any  title  or  claim  on  the  part  of  said  minors.  Ap- 
pellant failed  to  put  appellee  in  possession  of  the  premises  as  he  agreed 
and  promised  to  do  and  did  not,  in  fact,  own  the  property  as  he  repre- 
sented, but  only  had  title  to  an  undivided  one-half  interest  therein. 

Shortly  after  the  execution  of  the  deed  the  Somerville  minors  brought 
suit  against  appellant  and  appellee,  claiming  a  one-half  interest  in  the 
property  in  fee  and  the  right  to  occupy  the  entire  premises  as  a  home- 
stead so  long  as  their  guardian,  with  the  permission  of  the  County  Court 
of  Harris  County,  should  so  elect.  The  suit  was  tried  in  the  District 
Court  of  Harris  County  on  July  6,  1903,  and  judgment  was  therein  ren- 
dered in  favor  of  plaintiffs  decreeing  them  title  to  one-half  the  property 
and  the  homestead  rights  claimed  in  their  petition. 

This  judgment  was  appealed  from  and  was  afiBrmed  by  the  Supreme 
Court  insofar  as  it  adjudged  title  in  the  Somerville  minors  to  one-half 
of  the  property,  but  was  remanded  to  the  District  Court  for  the  adjust- 
ment of  certain  equities  growing  out  of  improvements.  The  suit  of  the 
Somerville  minors  had  not  been  finally  disposed  of  in  the  District  Court 
at  the  time  this  cause  was  tried.  Shortly  after  the  judgment  in  favor 
of  the  Somerville  heirs  was  rendered  in  the  District  Court  the  appellee 
herein  tendered  appellant  a  deed  reconveying  the  property  to  him  and 
demanded  the  return  of  the  money  and  notes  before  mentioned.  This 
demand  was  refused  and  thereupon  this  suit  was  instituted. 

The  petition  in  this  cause  alleged  the  facts  above  stated,  in  substance, 
and  prayed  for  judgment  for  the  $250,  with  interest  from  the  date  of 
its  payment,  and  for  the  cancellation  of  the  notes  above  described. 

The  defendant  answered  by  general  exception  and  general  denial,  and 
by  special  plea  in  which  he  set  up  the  pendency  of  the  suit  by  the 
Somerville  minors  and  the  knowledge  of  the  plaintiff  that  said  heirs 
were  in  possession  of  the  premises  at  the  time  he  purchased  from  appel- 
lant, and  avers,  "that  by  reason  of  the  facts  above  set  forth,  the  plaintiff 
is  estopped  from  suing  upon  a  warranty  of  title,  and  estopped  from 
claiming  that  said  title  has  failed,  and  by  reason  of  the  fact  that  plain- 


476  Texas  Civil  Appeals  Reports,  Vol.  43.  [June, 

tiff,  when  he  bought  said  property,  knew  of  the  claim  of  the  Somervilles 
thereto,  and  of  the  pendency  of  the  suit  hereinbefore  mentioned,  the 
plaintiff  can  not  now  maintain  this  suit,  and  is  estopped  from  so  doing." 
He  also  filed  a  cross-bill  by  which  he  sought  recovery  against  plaintiff 
of  the  amount  due  upon  the  notes  with  interest  and  attorney's  fee.  The 
cause  was  tried  without  a  jury  and  judgment  rendered  in  favor  of 
plaintiff  for  $296,  and  for  rescission  of  the  sale  and  cancellation  of 
the  notes. 

The  first  and  second  assignments  of  error  complain  of  the  judgment 
on  the  ground  that  it  is  not  supported  by  either  the  pleading  or  the  evi- 
dence, in  that  the  petition  alleges  and  the  findings  of  fact  by  the  trial 
judge  establishes  that  appellee  knew  at  the  time  he  purchased  the  prop- 
erty that  the  Somerville  minors  were  in  possession,  and  he  was  thereby 
charged  with  notice  of  any  title  or  claim  which  they  had  to  said  prop- 
erty and  will  not  be  heard  to  say  that  he  bought  the  property  relying 
on  the  representation  of  the  defendant  and  without  knowledge  of  any 
adverse  claim.    There  is  no  merit  in  these  assignments. 

The  authorities  cited  by  appellant  and  the  doctrine  of  notice  invoked 
by  him  in  support  of  the  assignments  have  no  application  in  this  case. 
It  is  well  settled  that  one  who  buys  land  in  possession  of  another  will  not, 
as  to  such  possessor,  be  heard  to  say  that  he  purchased  without  notice 
of  the  possessor's  title,  but  is  charged  with  constructive  notice  of  what- 
ever right  or  title  the  possessor  has  in  the  property,  possession  being  as 
conclusive  evidence  of  notice  as  is  the  registration  of  a  deed  under  the 
statute.  Under  this  rule  appellee  could  not  claim  as  against  the  Somer- 
ville heirs  that  he  did  not  purchase  with  notice  of  their  title,  but  it  can- 
not be  held  as  matter  of  law  that  because  he  was  charged  with  notice  of 
their  title  he  could  not  have  relied  upon  the  representation  of  appellant 
that  he  owned  the  property  and  would  put  him  in  possession  of  it. 

The  trial  court  found  that  such  representations  were  made  by  the 
appellant  and  were  relied  on  by  the  appellee.  There  is  no  statement  of 
facts  in  the  record  and  the  findings  of  fact  by  the  trial  court  must  be 
conclusively  presumed  to  be  supported  by  the  evidence.  We  do  not 
understand  appellant  to  contend  otherwise,  but  his  contention  is  that 
because  it  appears  from  the  petition  and  the  findings  of  fact  that  ap- 
pellee knew  that  the  Somerville  heirs  were  in  possession  of  the  property 
he  can  not,  as  a  matter  of  law,  be  heard  to  say  that  he  relied  upon  ap- 
pellant's representation  as  to  the  title  of  the  property.  As  we  have  be- 
fore said,  this  contention  can  not  be  sustained. 

The  appellee  was  not  required  to  set  up  his  right  to  rescind  the  sale 
in  the  suit  brought  against  him  and  appellant  by  the  Somerville  heirs 
and  his  failure  to  do  so  does  not  now  estop  him  from  asserting  that 
right,  nor  is  his  right  to  maintain  this  suit  affected  by  the  fact  that  the 
former  suit  is  still  pending. 

There  is  no  finding  by  the  trial  court  that  appellee  prosecuted  an 
appeal  from  the  judgment  in  favor  of  the  Somerville  heirs,  and  from 
the  fact  that  shortly  after  the  judgment  in  that  suit  was  rendered  in 
the  District  Court  appellee  tendered  appellant  a  deed  reconveying  the 
property  and  demanded  a  rescission  of  the  contract,  the  presumption  is 
that  he  did  not  appeal  from  that  judgment. 

These  conclusions  dispose  of  all  of  the  questions  raised  by  the  re- 
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maining  assignments  presented  in  appellant's  brief  and  it  is  unneces- 
sary to  discuss  them  in  detail. 

We  think  the  trial  court's  judgment  should  be  aflbmed  and  it  has 
been  so  ordered. 

Writ  of  error  refused. 


B.  A.  LooAN  V.  0.  P.  Meads  et  al. 

Decided  June  16,  1906. 

1. — ^Boundary — ConilotiBs:  Testlmoay — ^Peremptory  diarize. 

Where  witnesses  differed  in  their  testimony  as  to  the  location  of  a  boundary 
line  it  was  error  for  the  court  to  instruct  a  verdict  for  the  plaintiff  for  the  land 
described  in  his  petition. 

%. — ^Ttespan  to  Try  Title-^oiat  Owners. 

In  trespass  to  try  title,  one  or  more  of  several  joint  owners  may  recover  the 
entire  tract  against  a  stranger  to  the  title. 

ON  BKHBABING. 

a. — AdTerte  Possesiioa — ^D«anitioa — Charge. 

Our  statute  sufficiently  defines  the  character  of  the  adverse  possession  neces- 
sary to  support  the  ten  years  statute  of  limitation,  and  it  was  error,  under  the 
facts  of  this  case,  for  the  court  in  its  charge  to  undertake  to  amplify  the  terms 
which  the  Legislature  has  carefully  defined. 

4. — AdTerse  Possesiioa — Claim  of  Right — Charge. 

It  was  error  for  the  court,  under  the  testimony  in  this  case,  to  chaige  the 
jury  in  effect  that  if  the  defendant,  at  the  time  he  went  into  possession  of  the  land 
in  controversy,  had  no  intention  of  claiming  the  same  by  limitation,  and  that  he 
had  no  such  intention  until  a  later  date — less  than  ten  years  before  suit  filed — 
and  that  prior  to  said  date,  although  holding  the  land,  he  was  not  doing  so  in 
repudiation  of  the  right  of  the  owner,  then  there  would  be  no  adverse  possession 
within  the  meaning  of  the  law ;  because,  if  the  defendant  claimed  the  land  in  con- 
troversy for  the  statutory  period  adversely,  within  the  meaning  of  the  statute, 
it  was  entirely  immaterial  that  he  made  no  claim  thereto  by  ''limitation,"  "at 
the  time  he  went  into  possession,"  or  at  any  other  time. 

Appeal  from  the  District  Court  of  Archer  County.  Tried  below 
before  Hon.  A.  H.  Carrigan. 

Matlock,  Miller  &  Dycus  and  Jno.  PurceXl,-  for  appellant. 

Spoonis,  Thompson  &  Barwise,  for  appellees. 

CONNER,  Chief  Justice. — Our  conclusions  under  the  first  assign- 
ment are  that  the  court  did  not  commit  reversible  error  in  peremptorily 
instructing  the  jury  to  find  for  the  plaintiff  unless  they  found  for  the 
defendant  under  his  plea  of  limitation,  on  the  first  proposition.  For  at 
the  time  of  the  trial  it  seemed  undisputed,  and  appellant  himself  acceded 
to  the  contention  for  several  years  prior  to  the  trial,  that  the  land  de- 
scribed in  appellees*  petition  was  in  fact  a  part  of  survey  No.  1.  He 
rendered  and  paid  taxes  upon  it  as  such^  and  it  was  in  effect  so  assumed 
in  appellant's  requested  special  charge  No.  5.     So  that  to  this  extent 
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no  error  was  committed  in  relieving  appellees  of  the  burden  of  proof 
by  the  peremptory  instruction. 

We  think,  however,  that  the  peremptory  instruction  was  erroneous, 
as  asserted  in  the  third  and  fourth  propositions  under  the  first  assign- 
ment of  error,  insofar  as  it  assumed  that  all  of  the  land  described  in 
appellees'  petition  was  a  part  of  survey  N"o.  1.  There  was  a  conflict  in 
the  testimony  of  the  surveyors  in  fixing  the  east  line  of  survey  No.  2. 
According  to  the  testimony  of  surveyor  Hart,  the  east  line  of  survey 
No.  2  was  but  642  varas  west  of  the  fence  described  in  the  testimony. 
Surveyor  Henderson  makes  this  distance  675  to  730  varas,  while  by  the 
instruction  the  jury  were  in  eflFect  arbitrarily  directed  to  return  a  ver- 
dict for  the  appellees  for  the  entire  678  varas  described  in  the  petition, 
unless  they  found  for  appellant  by  limitation.  We  think  it  should  have 
been  left  to  the  jury  under  appropriate  instruction  to  determine  from  the 
evidence  and  fix  the  dividing  line  between  the  surveys.  The  court 
could  have  thus  determined  the  precise  amount  of  the  land  owned  by 
appellees  that  was  within  appellant's  enclosure.  The  jury  might  have 
adopted  Hart's  testimony;  and  we  hence  conclude  that  the  judgment 
must  be  reversed  because  of  the  error  noted,  unless  appellees,  as  we  think 
they  may  do,  within  ten  days  remit  in  this  court  recovery  of  all  land 
described  in  their  petition  lying  west  of  a  dividing  line  between  the  two 
surveys  drawn  from  a  point  642  varas  west  of  the  north  end  of  said 
fence. 

In  the  third  and  fifth  assignments  the  fifth  clause  of  the  court's 
charge  is  attacked,  but  in  view  of  the  decisions  cited  in  appellee's  brief, 
we  feel  unable  to  say  that  it  is  affirmatively  erroneous,  though  it  may 
be  doubted  whether  the  statute  on  the  subject  of  adverse  possession 
should  be  thus  enlarged.  Nor  do  we  feel  satisfied  to  say  that  the  em- 
phasis given  to  the  phase  of  the  case  therein  presented  authorizes  a 
reversal.  That  appellant  had  within  his  actual  enclosure  and  posses- 
sion the  land  or  a  part  of  the  land  in  controversy  is  undisputed.  The 
crucial  question  seems  to  have  been  whether  such  possession  was  ad- 
verse— ^hostile  to  the  true  owner — ^and  the  court  was  evidently  but  en- 
deavoring to  point  out  and  make  clear  to  the  jury  this  issue.  That  in 
doing  so  he  may  have  been  somewhat  more  prolix  than  was  necessary 
should  not  be  ground  for  reversal,  in  the  absence  of  a  showing  that 
tile  jury  were  misled  to  appellant's  prejudice,  and  this  we  feel  unable 
to  affirm.    The  assignments  mentioned  are  accordingly  overruled. 

While  we  would  perhaps  have  felt  better  satisfied  had  appellant's 
special  charge  No.  5  been  given,  we  have  finally  concluded  that  its  re- 
jection hardly  justifies  a  reversal,  inasmuch  as  the  court's  charge  was 
sufficiently  comprehensive  on  the  same  subject.  For  instance,  in  the 
second  paragraph  the  jury  are  plainly  instructed  to  find  for  appellant 
if  they  believe  his  possession  was  adverse.  By  this  charge  the  jury 
must  have  understood  that  it  was  utterly  immaterial  whether  appellant 
claimed  the  land  as  a  part  of  survey  No.  1  or  under  the  mistaken  be- 
lief that  it  was  a  part  of  survey  No.  2  purchased  by  him  of  George 
Cranmer.  Such,  also,  is  the  plain  import  of  other  paragraphs  of  the 
court's  charge,  so  that  we  think  the  fourth  assignment  must  be  over- 
ruled. 

The  second,  seventh,  eighth  and  ninth  assignments  are  all  overruled 
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as  immaterial.  It  is  imdisputed  that  appellees  were  at  least  joint  own- 
ers of  the  greater  part  of  the  J.  Poitevent  survey  No.  1.  They  hence 
were  undoubtedly  entitled  to  recover  against  all  persons  not  showing 
an  affirmative  right  or  interest  in  said  survey.  The  fact^  therefore,  that 
appellees  failed  to  show  a  complete  chain  of  title  to  all  interests  embraced 
in  survey  No.  1,  and  that  the  court  may  have  erred  in  permitting  ap- 
pellees to  use  in  evidence  the  records  specified  in  the  seventh,  eighth  and 
ninth  assignments,  is  of  no  consequence. 

Save  as  modified  by  what  we  have  said  in  disposing  of  the  first  assign- 
ment of  error,  we  think  the  burden  of  proof  was  upon  appellant  to 
establish  his  plea  of  limitation,  and  by  reference  to  page  54  of  the 
transcript  it  will  be  seen  that  the  court  expressly  instructed  the  jury 
to  disregard  contents  of  letters  read  in  the  presence  of  the  jury.  The 
sixth  and  tenth  assignments  are  hence  likewise  overruled. 

The  foregoing  conclusions  briefly  dispose  of  all  assignments,  and  in 
accordance  therewith  it  is  ordered  that  the  judgment  be  reversed  and 
the  cause  remanded  for  the  error  pointed  out  in  disposing  of  the  first 
assignment,  unless  appellees  file  remittitur  as  stated  in  that  connection, 
in  which  event  the  judgment  will  be  affirmed. 

Reversed  and  remanded,  unless  remittitur  is  filed. 

ON  MOTION  FOR  REHEARING. 

ITpon  reconsideration  of  this  case  we  have  become  convinced  that  the 
motion  for  rehearing  should  be  granted  and  the  judgment  reversed  for 
the  errors  pointed  out  in  the  third  and  fourth  assignments  in  appellant's 
original  brief. 

In  the  third  assignment  objection  is  made  te  the  fifth  clause  of  the 
court's  charge  on  the  ground  that  it  "gave  undue  prominence  to  the  char- 
acter of  the  possession  and  appropriation  required  by  piling,  one  upon 
another,  a  number  of  adjectives  which  were  misleading  and  erroneous, 
and  by  further  instructing  the  jury  that  they  must  constitute  a  disseizing 
of  the  owner.''  The  charge  objected  to  is  as  follows:  *^n  order  for 
the  defendant  Logan  to  be  entitled  to  claim  the  land  in  controversy 
under  his  plea  of  ten  years  limitation  his  possession  must  have  been  visi- 
ble, distinct,  notorious,  continued  and  hostile  for  the  full  period  of  ten 
consecutive  years  prior  to  the  filing  of  this  suit.  It  must  have  been 
an  actual,  open  and  peaceable  appropriation  of  the  land  under  a  claim 
of  right  inconsistent  with  the  rights  of  the  true  owner,  and  must  dis- 
seize the  owner,  and  the  claim  must  be  for  the  land  described  in  plain- 
tiflf^  petition." 

Onr  statutes  carefully  define  the  essential  elements  constituting  title 
by  limitation.  Article  3343  declares  that:  "Any  person  who  has  the 
right  of  action  for  the  recovery  of  any  lands,  tenements  or  heredita- 
ments against  another  having  peaceable  and  adverse  possession  thereof, 
cultivating,  using  or  enjoying  the  same,  shall  institute  his  suit  therefor 
within  ten  years  next  after  his  cause  of  action  shall  have  accrued,  and 
not  afterward."  Article  3347:  ''Whenever  in  any  case  the  action  of 
a  person  for  the  recovery  of  real  estate  is  barred  by  any  of  the  pro- 
visions of  this  chapter  the  person  having  such  peaceable  and  adverse 
possession  shall  be  held  to  have  full  title,  precluding  all  claims."    The 
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peaceable  and  adverse  possession  mentioned  in  the  articles  quoted  are 
then  defined  as  follows:  "Teaceable  possession/  within  the  meaning 
of  this  chapter,  is  such  as  is  continuous  and  not  interrupted  by  adverse 
suit  to  recover  the  estate/*  Article  3348 :  "  'Adverse  possession'  is  an 
actual  and  visible  appropriation  of  the  land,  commenced  and  continued 
under  a  claim  of  right  inconsistent  with  and  hostile  to  the  claim  of 
another/*    Article  3349. 

Why,  then,  jshould  it  be  necessary  for  the  court  in  his  charge  to  ampli- 
fy terms  which  the  Legislature  has  been  so  careful  to  define?  That 
the  court  has  done  so  in  the  case  before  us  is  perfectly  apparent,  and  we 
can  but  think  it  was  harmful  when  the  quoted  charge  is  read  in  the  light 
of  the  evidence.  We  will  not  undertake  to  set  it  out,  for  it  is  voluminous. 
But  it  brings  the  conviction  that  for  many  years  appellant,  and  others, 
supposed  that  the  land  in  controversy  was  a  part  of  the  survey  owned 
by  him.  It  was  so  enclosed,  and  so  purchased,  occupied  and  claimed 
by  appellant,  according  to  his  testimony,  from  March,  1889,  to  January, 
1900  or  1901, — ^more  than  ten  years  prior  to  the  institution  of  this 
suit.  It  seems  undisputed  that  his  possession  was  "continuous  and  not 
interrupted  by  adverse '  suit,*'  and  therefore  "peaceable**  within  the 
meaning  of  the  statute.  There  is  some  testimony  tending  perhaps  to 
show  that  some  five  or  six  years  after  appellant's  purchase  and  entry, 
the  owners  of  survey  No.  1,  adjoining  appellant's  survey  No.  2  on  the 
east,  claimed  that  a  part  of  said  survey  No.  1  was  within  appellant's 
enclosure  and  that  appellant  acquiesced  in* the  claim  by  paying  lease 
money  therefor.  But  this  testimony  is  by  no  means  conclusive  and  is 
positively  denied  by  appellant.  The  least  that  can  be  said  of  it  is 
that  there  is  nothing  therein  requiring  an  instruction  to  the  jury  that 
appellant*s  claim  must  have  been  '^notorious"  and  his  possession  such  as 
to  "disseize"  the  owner.  The  terms  of  the  statute,  in  our  judgment, 
would  have  sufficiently  and  more  appropriately  applied  to  the  facts,  and 
the  enlargement  thereof  by  the  court  was  very  probably  prejudicial. 

The  case  of  Beall  v.  Evans,  1  Texas  Civ.  App.,  446,  so  much  relied 
upon  by  appellees,  we  think  distinguishable  from  the  one  before  us. 
Tliat  was  a  case  of  a  contest  between  tenants  in  common.  In  such  cases 
the  relation  between  such  joint  owners  is  in  the  nature  of  a  trust  re- 
lation. The  possession  of  one  is  the  possession  of  all.  The  owner  of 
a  part  may  recover  the  whole  as  against  all  the  world,  save  a  cotenant 
or  coowner,  upon  proof  of  ownership  of  such  part  alone.  The  fact  of 
his  possession  with  claim  of  right  is  not  deemed  inconsistent  with  the 
right  of  his  cotenant  unless  he  holds  and  claims  to  the  exclusion  of 
such  cotenant.  And  therefore,  as  stated  in  the  decision  referred  to  and 
in  cases  cited  in  support  thereof,  before  one  tenant  in  common  of  land 
will  be  awarded  the  interest  therein  of  a  cotenant,  on  the  ground  of 
limitation,  his  claim  and  possession  for  the  statutory  period  must 
amount  to  a  repudiation  of  the  trust  relation,  and  such  as  is  sufficient 
to  give  his  cotenant  notice  that  he  claims  and  is  possessed  of  the  whole 
to  the  exclusion  of  such  cotenant.  But,  as  before  stated  in  effect,  we 
see  nothing  in  this  case  requiring  emphasis  to  be  given  to  the  terms 
of  the  statute  defining  adverse  possession,  and  we  think  the  court  erred 
in  doing  so. 

In  the  fourth  assignment  complaint  is  made  of  the  court's  refusal  to 
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give  the  following  special  charge,  viz.:  "Gentlemen  of  the  jury:  If 
you  find  that  the  defendant  took  possession  of  the  land  in  controversy, 
under  the  mistaken  belief  that  the  east  boundary  line  of  the  land  he  had 
purchased,  was  as  the  east  fence  built  by  George  Cranmer,  and  that  he 
kept  and  maintained  peaceable,  adverse  and  exclusive  possession  of  the 
land  up  to  said  fence  under  such  mistaken  belief  for  10  years  prior  to 
the  institution  of  this  suit,  intending  all  the  while  to  claim  all  of  the 
land  in  controversy  as  a  part  of  his  said  section,  and  that  when  he 
found  out  that  there  was  doubt  as  to  where  the  line  was,  intended  to  and 
did  claim  said  land  by  limitation  from  that  time,  and  that  he  has  all 
the  time  claimed  all  of  the  land  up  to  the  east  fence  against  the  owner, 
then  you  will  find  for  the  defendant,  although  you  may  believe  that  de- 
fendant did  not  know  that  he  had  any  part  of  the  Poitevent  survey  No. 
1,  inside  of  his  enclosure  at  the  time  he  took  possession." 

In  order  to  show  the  importance  of  this  charge  to  appellant's  rights, 
we  will  set  forth  a  part  of  his  cross  examination  and  a  special  charge, 
given  at  appellees'  request,  viz. :  "  .  .  .  Q.  Was  it  your  intention 
at  the  time  you  bought  this  land  and  went  into  possession  of  it,  to  claim 
any  land  in  that  enclosure  by  limitation?  A.  I  did  not  know  any- 
thing about  limitation  at  the  time  I  bought  it.  Q.  Please  answer  the 
question  Yes  or  Xo— I  will  ask  you  again — ^Did  you  at  the  time  you 
bought  the  640  acres  of  land  from  Cranmer  and  went  into  possession 
of  the  land,  did  you  or  not  intend  to  claim  any  land  in  that  pasture  by 
limitation — That  is  a  plain  question,  and  I  would  like  to  have  you  an- 
swer Yes  or  No,  or  say  you  don't  know?  A.  I  intended  to  claim  the 
land  I  had  bought.  Court:  Just  answer  the  question.  Q.  Did  you 
or  not  intend  to  assert  any  claim  for  any  land  in  that  enclosure  by  limi- 
tation? A.  Not  at  the  Ume,  I  did  not.  Q.  Not  at  that  time?  A. 
No,  sir.  Q.  When  was  it  that  you  first  made  up  your  mind  that  you 
were  going  to  claim  by  limitation  any  land  in  that  pasture  ?  A.  When 
Webb  came  to  me  to  pay  lease  on  it.     Q.     What  year?     A.     1901  I 

think— maybe  1902.     .     .     ."     (Tr.  pp.  11,  12.)     " Q.    Now  then 

I  want  you  to  tell  the  jury  what  was  the  first  year  and  when  was  the 
first  year  that  you  ever  rendered  any  part  of  the  Poitevent  survey  No. 
1  in  controversy,  to  the  tax  collector  of  this  county  for  taxes?  A.  I 
could  not  remember — ^the  tax  rolls  would  have  to  show  that.  Q.  Js 
not  it  a  fact,  that  it  was  in  the  year  1900?  A.  I  am  not  positive  about 
that — somewhere  about  that.  Q.  It  was  less  than  four  years  at  any 
rate/'  A.  That  is  about  the  time  that  I  think  that  I  ascertained  that 
there  was  some  land  there.  Q.  That  was  not  what  I  was  asking  you — 
it  is  true,  the  first  time  you  ever  rendered  for  taxes  any  land  out  of  the 
Cranmer  land,  was  some  four  years  ago?  A.  About  that  .  Q.  In  other 
words,  when  you  made  up  your  mind  to  claim  this  land  by  limitation — 
then  it  was  vou  began  to  render  it  for  taxes  and  pay  taxes — Is  it  not 
true?    A.     Yes,  sir,  about  then.     .     .     ."     (Tr.  pp!  14,  15.) 

The  charge  given  at  appellees'  instance  is  as  follows :  "Gentleman  of 
the  jury :  If  you  find  and  believe  from  the  testimony  that  the  defend- 
ant, B.  A.  Logan,  at  the  time  he  went  into  possession,  had  no  intention 
of  claiming  by  limitation  that  portion  of  J.  Poitevent  survey  No.  1, 
which  was  enclosed  with  the  Cranmer  section,  and  that  he  had  no  such 
Vol.  XLIIT.  Civil— 31. 
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intention  to  so  claim  the  land  by  limitation  until  during  the  time  of 
the  Webb  lease,  or  about  the  year  1901;  and  that  prior  to  this  date, 
although  holding  the  land,  was  not  doing  so  in  repudiation  of  the  right 
and  ownership  of  the  owners  of  said  laild — ^then,  there  would  not  be  ad- 
verse possession  within  the  meaning  of  the  law,  and  your  verdict  should 
be  for  the  plaintifife/'    (Tr.  p.  7.) 

In  view  of  this  cross  examination  and  of  the  instruction  given,  it 
seems  to  us  that  appellant  was  at  least  entitled  to  have  the  jury  in- 
structed as  sought  in  the  refused  charge.  It  embodied  the  substance 
of  appellant's  testimony  in  chief,  and  was  nowhere  else  so  clearly  pre- 
sented. If  appellant  claimed  the  land  in  controversy  for  the  statutory 
period  "adversely,^'  within  the  meaning  of  the  statute,  it  is  entirely  im- 
material that  he  made  no  claim  thereto  *T)y  limitation,*'  '^at  the  time  he 
went  into  possession'* ;  or  at  any  other  time.  (Daugherty  v.  New  York 
&  T.  Land  Co.,  61  S.  W.  Sep.,  947;  Hand  v.  Swann,  1  Texas  Civ.  App., 
244 ;  Cartwright  v.  Pipes,  9  Texas  Civ.  App.,  311 ;  Jayne  v.  Hanna,  61 
S.  W.  Hep.,  296;  Bisso  v.  Casper,  14  Texas  Civ.  App.,  19.) 

Judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


J.  A.  Elliott  v.  I.  C.  Morris. 

Decided  June  16,  1906. 

1. — ^Deed — ^Delivery— Evidence. 

A  creditor  of  the  owner  of  a  tract  of  land  wrote  to  him  offering  a  certain 
price  for  the  land,  and  saying  that  if  he  did  not  wish  to  take  the  price  offered, 
then  to  give  him  some  showing  for  what  he  owed,  and  referred  him  to  the  cred- 
itor's attorney  to  "fix  it  up  some  way.**  The  debtor  went  to  the  attorney  named, 
presented  the  letter,  and  stated  that  he  desired  to  convey  the  land  to  the  creditor. 
A  deed  was  prepared,  signed  and  acknowledged  by  the  debtor,  and  delivered  by 
him  to  the  attorney  for  the  creditor.  Held,  a  complete  delivery,  though  the  cred- 
itor was  not  notified  of  the  matter  until  long  after. 

ON  BEHEARINO. 

2. — ^Praetioe  on  Appeal — ^Undisposed  of  Issue. 

Where  an  issue  is  raised  by  the  pleadings  and  evidence  in  the  trial  court, 
but  not  disposed  of  by  the  judge,  the  Appellate  Court,  upon  reversing  the  judg- 
ment of  said  court,  should  remand  the  cause  in  order  that  said  issue  might 
be  disposed  of. 

Appeal  from  the  District  Court  of  Nolan  County.    Tried  below  before 
Hon.  James  L.  Shepherd. 

Orrick  &  Terrell,  for  appellant. 

Wagsiaff  &  Davidson,  for  appellee. 

SPEER,  Associate  Justice. — This  was  a  suit  in  trespass  to  try  title 
instituted  by  appellant  against  appellee  to  recover  section   Xo.    34, 
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block  No.  20,  Texas  and  Pacific  Railway  Company  survey  in  Nolan 
County,  and  resulted  in  a  finding  by  the  court  in  favor  of  appellee. 

The  pivotal  question  in  the  cas6  is  whether  or  not  there  had  been 
a  delivery  of  a  certain  deed  executed  by  one  W.  C.  Logan,  conveying 
the  land  to  appellant  and  another,  tfpon  this  issue  the  trial  court 
found  that  there  had  been  none,  while  we  are  constrained  to  hold  other- 
wise. 

We  find  that  on  November  14,  1900,  the  State  issued  a  patent  to 
W.  C.  Logan  for  the  land  in  controversy,  and  that  thereafter,  on  Feb- 
ruary 7,  1901,  I.  C.  Morris,  the  appellee,  instituted  suit  against  him 
wherein  he  recovered  judgment  for  the  title  and  possession  of  the  same, 
and  that  such  judgment  was  subsequently  affirmed  by  this  court.  Appel- 
lant was  not  a  party  to  that  suit.  On  January  4,  1901,  appellant,  then 
a  creditor  of  Logan  for  a  sum  in  excess  of  the  value  of  the  land,  wrote 
Logan  as  follows:  "Now,  W.  C,  you  have  a  patent  to  34.  Will  give 
yon  $2.25  per  acre.  If  you  don't  want  to  take  the  price,  I  would  like 
to  have  some  showing  for  what  you  owe  me.  If  you  will,  I  wish  you 
would  go  to  Beall  and  Beall  and  fix  this  up  some  way.  I  would  like  to 
hear  how  everything  is  out  there.*'  In  pursuance  of  this,  Logan  went 
to  the  office  of  Beall  &  Beall,  attorneys  at  law,  and  presented  the  letter 
to  W.  W.  Beall,  a  member  of  that  firm,  stating  that  he  owed  appellant 
and  desired  to  sell  him  the  land.  Mr.  Beall  prepared  a  general  warranty 
deed  conveying  the  land  to. appellant  and  W.  P.  Elliott,  which  deed  was 
duly  acknowledged  by  Logan  and  by  him  delivered  to  Mr.  Beall  for 
appellant.  The  deed  was  placed  among  the  papers  of  appellant  in  the 
office  of  Beall  &  Beall,  though  he  was  never  informed  by  anyone  of  the 
execution  of  the  deed  until  about  November,  1903,  when  I^ogan  made  a 
substitute  deed  for  the  one  of  January  21,  1901,  which  had  been  burned 
in  a  fire  which  consumed  the  office  of  Beall  &  Beall.  The  insertion  of 
the  name  of  W.  F.  Elliott  as  a  grantee  in  the  conveyance  was  a  mistake 
of  the  attorney  preparing  the  deed,  W.  F.  Elliott  in  fact  having  no 
interest  in  the  land.  Beall  &  Beall  were  attorneys  for  appellant  gener- 
ally in  his  business  matters.  These  facts  we  think  show  a  complete 
delivery  of  the  deed  of  conveyance  by  Logan  to  appellant.  It  is  a  case  of 
delivery  to  a  designated  agent  with  authority  to  accept. 

It  was  wholly  unnecessary  to  complete  the  delivery  that  Beall  &  Beall 
should  have  notified  appellant  of  the  execution  of  the  deed.  The  de- 
livery was  complete  when  in  pursuance  of  the  previous  offer  of  appel- 
lant, Logan  accepted  the  $2.25  per  acre  and  went  to  the  designated 
attorneys  and  made  his  deed.  He  accepted  the  offer  in  its  exact  terms 
and  manner  proposed.  Nothing  more  remained  for  him  to  do,  and 
he  could  undo  nothing  he  had  done.  Appellant's  letter  of  proposal 
Teferring  Logan  to  Beall  &  Beall  conferred  upon  them  at  least  the  im- 
plied authority  to  represent  him  in  the  matter  of  closing  up  the  purchase 
of  the  land  if  Logan  accepted  the  offer. 

Appellee  is  in  no  sense  an  innocent  purchaser  of  the  land,  nor  does 
he  claim  to  be.  His  judgment  against  Logan  tras  recovered  at  a  time 
when  Logan  had  no  title  to  the  land  and  the  same  is  in  no  manner  bind- 
ing on  appellant. 

The  judgment  is  therefore  reversed  and  rendered  for  the  appellant. 
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We  deem  it  to  be  our  duty  to  remand  this  cause  for  another  trial, 
rather  than  to  render  judgment  for  the  appellant,  as  we  did  upon  the 
original  hearing.  We  do  this  upon  the  issue  of  res  adjudicata  raised 
by  appellee  in  his  first  amended  original  answer  upon  which  the  case 
was  tried,  wherein  it  was  asserted  that  appellant  was  in  effect  a  party  to 
the  suit  instituted  by  appellees  against  W.  C.  Logan  on  February  7, 
1901,  in  that  the  title  to  the  land  in  question  was  in  the  name  of  said 
Logan,  who  was  then  representing  appellant  and  had  charge,  manage- 
ment and  control  of  the  lands  in  controversy,  and  that  appellant  de- 
fended said  cause  of  action  employing  attorneys  to  represent  the  said 
Logan,  who  was  only  a  nominal  defendant.  Upon  the  issue  thus  raised 
the  trial  court  made  no  findings.  We  therefore  remand  the  cause  to  the 
District  Court  of  Nolan  County  for  another  trial.  See  Bomar  v.  Ft. 
Worth  Building  Association,  49  S.  W.  Rep.,  914 ;  McCreery  v.  Everding, 
54  Cal.,  168;  McClelland  v.  Hurd,  21  Colo.,  197;  Thomsen  v.  Mc- 
Cormick,  136  111.,  135;  Montgomery  v.  Vickery,  110  Ind.,  211;  Worley 
V.  Hineman,  33  N.  E.  Hep.,  260;  Stoddard  v.  Thompson,  31  la.,  80. 

In  other  respects  we, adhere  to  the  conclusion  announced  in  our 
original  opinion. 

Reversed  and  remanded. 


W.  M.  McDonald  et  al.  v.  Ceoii  A.  Lyon. 

Decided  June  16,  1906. 

!•— Political  Party — ^Execntiye  Committee — ^Powers — ^InjniictiOB. 

In  a  suit  to  enjoin  the  Chairman  of  the  Executive  Committee  of  the  Re- 
publican party  in  Texas  from  calling  a  State  convention  of  said  party,  on  the 
ground  that  the  action  of  said  committee  was  illegal,  and  the  individual  mem- 
bers of  said  committee  were  disqualified  from  acting,  and  the  place  selected 
was  practically  inaccessible  to  a  large  majority  of  the  members  of  said  party, 
it  appearing  that  no  property  rights  were  involved,  a  demurrer  to  the  bill  was 
properly  sustained  and  the  suit  dismissed.  A  court  of  equity  will  not  under- 
take to  supervise  the  acts  and  management  of  a  political  party  for  the  pro- 
tection of  a  purely  political  right. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

William  H.  Allen,  for  appellants. — The  appellants,  as  members  of  the 
Eepublican  party  in  Texas,  have  the  right  to  maintain  this  suit,  not- 
withstanding the  fact  that  the  illegal  act  complained  of  is  a  public 
injury;  for  the  reason  that  they  show  that  they  are  thereby  threatened 
with  an  injury  peculiar  to  themselves,  in  that  they  allege  that  if  said 
illegal  act  be  carried  into  effect  they  will  each,  in  order  to  exercise 
their  rights  and  privileges  as  the  members  of  said  party  be  forced  to  the 
necessary  expense  and  time  and  trouble  of  going  a  greater  distance  from 
their  homes  to  attend  the  State  convention  of  their  party  than  they 
would  otherwise  be  required  to  do.  Williams  v.  Davidson,  43  Texas,  1 : 
Shephard  v.  Bamett,  52  Texas,  638;  San  Antonio  v.  Strumberg,  70 
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Texas,  366;  Nalle  v.  City  of  Austin,  21  S.  W.  Rep.,  374;  Smith  v. 
Swormstedt,  16  Howard,  U.  S.,  302;  Milhau  v.  Sharp,  27  N".  Y.,  611, 
84  Am.  Dec,  314. 

It  is  well  settled  that  where  an  act,  although  political  in  its  nature 
is  ministerial,  requiring  the  exercise  of  no  discretion  to  be  performed, 
a  court  of  equity  has  full  jurisdiction  to  grant  relief.  Evans  v.  Santana 
live  Stock  and*^Land  Co.,  81  Texas,  622;  Bourgeois  v.  Mills,  60  Texas, 
76;  Simkins  on  Injunctions,  478;  5  Pom.  Eq.  Jur.,  309,  328,  329; 
Board  of  Liquidation  v.  McComb,  92  IT.  S.,  531,  541 ;  State  v.  Cunning- 
ham, 81  Wis.,  440. 

Wolf,  Hare  &  Maxey,  J.  W,  Oivnby  and  William  H,  Atwell,  for  ap- 
pellee.— In  all  countries  subject  to  common  law,  no  action  lies  to  res- 
train or  interfere  with  mere  public  rights  at  the  suit  of  an  individual 
who  has  not  suffered  or  .is  not  threatened  with  some  damage  peculiar 
to  himself.  As  applied  to  public  measures,  the  doctrine  is  elementary. 
Citv  of  San  Antonio  v.  Strumberg,  70  Texas,  366;  Hulse  v.  Powell, 
51  S.  W.  Rep.,  862. 

A  court  of  equity  on  application  for  injunction  will  not  try  and 
determine  cases  involving  the  title  to  an  office.  Caruthers  v.  Harnett, 
67  Texas,  131 ;  5  Pomeroy's  Equity,  sec.  333. 

An  injunction  will  not  issue  for  the  purpose  of  restraining  the  hold- 
ing of  an  election,  or  of  directing  or  controlling  the  mode  in  which,  or 
of  determining  the  rules  of  law  in  pursuance  of  which  an  election  shall 
be  held.  An  election  is  a  political  matter,  with  which  the  courts  of 
equity  have  nothing  to  do.  Winnett  v.  Adams,  99  N".  W.  Rep.,  681; 
5  Pomeroy's  Equity,  sees.  324,  329.  331,  332,  333,  335,  338;  Alderson 
V.  Commissioners  of  Kanawha  Co.  Ct.,  5  Law  Rep.  Ann.,  334;  Simkins 
Equity,  pp.  51,  447;  Mc Allen  v.  Rhodes,  65  Texas,  348;  Hardesty  v. 
Taft,  87  Am.  Dec,  584;  Allen  v.  The  State,  68  Am.  Dec,  457;  2  Beach 
Equity  Jurisprudence,  sec  670. 

BOOKHOTJT,  Associate  Justice. — This  suit  is  for  an  injunction 
by  the  appellants  to  restrain  the  appellee,  who  is  the  chairman  of  the 
State  Executive  Committee  of  the  Republican  party  in  Texas,  from 
issuing  his  call  as  such  chairman  for  the  next  State  Convention  of  said 
party  to  be  held  in  the  city  of  El  Paso,  Texas,  which  the  bill  alleged 
he  was  about  to  do  in  obedience  to  an  order  of  the  Executive  Committee 
of  said  party.  The  allegations  of  the  original  and  supplemental  bill 
are  in  substance : 

Ist.  That  the  plaintiflfs  are  members  of  the  Republican  party  in 
Texas  and  reside  respectively  in  Kaufman,  Hunt,  Dallas  and  Victoria 
Counties,  each  living  at  a  distance  of  more  than  six  hundred  miles  from 
the  city  of  El  Paso. 

2d.  "That  on  the  8th  day  of  May,  1904,  the  Executive  Committee 
of  the  Republican  party  of  Texas  purported  to  act  in  the  selection  of  a 
place  for  the  next  State  Convention  and  purported  to  select  the  city 
of  El  Paso  as  the  place  of  such  meeting;  that  said  State  Executive 
Committee  is  vested  with  authority  to  select  such  place  of  meeting,  but 
the  law  provides  that  the  meeting  of  the  Executive  Committee  at  which 
such  selection  is  to  be  made  shall  be  held  on  the  second  Monday  in 
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June,  and  further  provides  that  no  one  shall  act  as  chairman  of  such 
Executive  Committee  or  as  a  member  of  such  committee  who  holds  an 
oflSce  of  profit  or  is  a  candidate  for  an  oflSce  of  profit  under  the  United 
States;  that  the  said  action  of  said  Executive  Committee  in  considering 
and  determining  said  place  of  meeting  was  illegal  in  that  the  meeting 
was  held  before  the  time  authorized  by  law  and  that  the  members  par- 
ticipating in  said  meeting  were  all  officers  or  candidates  for  office  of 
profit  under  the  United  States,  naming  the  several  members  of  the 
committee  and  the  offices  held  by  them  or  for  which  they  were  candidates 
and  that  the  defendant  himself  was  disqualified  from  acting  as  chair- 
man of  said  committee  at  the  meeting  held,  in  that  he  was  an  officer 
of  the  United  States  holding  an  office  of  profit  at  the  time  of  said 
meeting,  it  being  alleged  that  he  was  at  said  time  the  duly  appointed 
and  acting  receiver  of  a  corporation  under  appointment  of  the  United 
States  Circuit  Court. 

3d.  That  it  has  been  determined  by  the  Republican  party  that  it 
will  hold  no  primary  elections  for  State  officers  in  this  State  this  year 
and  that  its  candidates  for  State  offices  shall  be  nominated  by  the  said 
convention  provided  by  the  law  to  be  held  on  the  second  Tuesday  in 
August  next. 

4th.  That  a  majority  of  the  members  of  the  said  State  Republican 
Executive  Committee  who  are  qualified  by  law  to  act  would  select  a 
central  place  in  the  State  for  holding  said  State  Convention,  more  con- 
venient and  accessible  to  ninety  percent  of  the  members  of  the  Republi- 
can party  and  to  the  plaintiflFs  in  t)articular,  than  the  place  purported 
to  be  selected  by  the  said  illegal  meeting  and  illegal  action  of  the  said 
Executive  Committee. 

oth.  That  if  said  State  convention  be  called  by  the  defendant  to  meet 
at  El  Paso  as  directed  by  the  said  illegal  determination  and  decision 
of  the  said  Executive  Committee,  it  will  necessarily  entail  upon  the 
plaintiffs  great  expense  and  loss  of  time  and  will  operate  as  an  irre- 
parable injury  to  a  great  majority  of  the  Republican  party  and  to  the 
plaintiffs  in  particular. 

6th.  Plaintiffs  prayed  for  an  injunction  restraining  defendant  from 
issuing  said  call  and  from  convening  the  Executive  Committee  prior 
to  the  second  Monday  in  June  for  the  purpose  of  selecting  the  place  for 
holding  said  State  Convention  and  from  further  acting  as  chairman  of 
said  Eocecutive  Committee  so  long  as  he  holds  the  office  of  receiver,  and 
that  on  final  hearing  they  have  a  decree  perpetuating  such  injunction 
and  for  general  relief. 

The  defendant  demurred  to  the  bill  on  the  grounds  that  the  plain- 
tiffs were  not  entitled  to  the  relief  sought  and  that  the  matters  com- 
plained of  were  political  and  discretionary,  and  plaintiffs  had  no  such 
interest  in  the  matter  in  controversy  as  entitled  them  to  the  relief 
sought,  and  that  the  court  was  without  jurisdiction  to  hear  and  de- 
termine said  cause,  which  demurrers  were  sustained  by  the  court,  and 
plaintiffs  declining  to  amend,  judgment  final  was  rendered  against 
them  dismissing  said  bill,  and  from  said  judgment  they  prosecute  this 
appeal. 

Did  the  court  err  in  sustaining  the  exceptions  to  the  petition  and  in 
entering  judsrment  dismissing  the  case?     The  appellants  contend  that 
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as  members  of  the  Bepublican  party  in  Texas  they  have  the  right  to 
maintain  this  suit,  notwithstanding  the  illegal  act  complained  of  is  a 
public  injury,  for  the  reason  that  they  show  that  they  are  thereby 
threatened  with  an  injury  peculiar  to  themselves  in  that  they  allege  that 
if  said  illegal  act  is  carried  into  effect  they  will  each,  in  order  to 
exercise  their  rights  and  privileges  as  members  of  said  party,  be  forced 
to  the  necessary  expense,  time  and  trouble  of  going  a  greater  distance 
from  their  homes  to  attend  the  State  Convention  of  their  party  than 
otherwise  they  would  be  required  to  do.  It  is  conceded  that  the  Execu- 
tive Committee  of  the  Republican  Party  of  Texas  is  vested  by  law 
with  power  to  select  the  place  for  holding  its  State  Convention,  but 
it  is  contended  that  such  committee  having  selected  the  city  of  El  Paso, 
a  place  located  over  six  hundred  miles  from  the  residences  of  petitioners, 
works  a  special  injury  to  them.  Is  this  contention  sound?  It  is  not 
shown  that  either  of  said  petitioners  is  a  member  of  the  Republican 
State  Executive  Committee,  or  that  either  of  them  is  a  prospective 
candidate  for  office  to  be  voted  for  in  the  Republican  primaries.  No 
property  rights  are  involved.  It  is  not  alleged,  except  inferentially,  that 
either  of  appellants  excepts  to  or  contemplates  attending  the  Republican 
State  Convention. 

In  the  case  of  San  Antonio  v.  Strumberg,  70  Texas,  368,  the  plain- 
tiff sought  to  enjoin  the  construction  of  a  city  hall  on  an  open  space  " 
known  as  the  "Military  Plaza''  in  the  city  of  San  Antonio.  The  plain- 
tiff was  a  property  owner  and  taxpayer  in  the  city,  but  his  property  did 
not  abut  on  the  plaza  and  it  did  not  appear  that  he  was  specially  injured 
by  the  obstructions  that  were  about  to  be  placed  thereon.  It  was  held 
that  where  the  injury  inflicted  is  of  a  character  which,  affects  the  public 
generally,  and  inflicts  no  special  wrong  to  the  individual  the  suit  must 
be  brought  by  those  who  are  entrusted  with  that  duty  by  the  Legislature. 
In  that  case  the  court  say:  *^t  is  a  principle  established  by  the  over- 
whelming weight  of  authority  in  the  courts  of  all  countries  subject  to 
the  common  law,  that  no  action  lies  to  restrain  an  interference  with  a 
mere  public  right  at  the  suit  of  an  individual  who  has  not  suffered,  or 
is  not  threatened  with  some  damage  peculiar  to  himself.''  This  holding 
is  conclusive  of  appellants'  contention.  It  appears  that  the  injury  of 
which  appellants  complain  is  one  common  to  ninety  percent  of  the 
members  of  the  Republican  party  in  Texas.  The  appellants  fail  to 
show  that  they  have  suffered  or  are  threatened  with  such  special  damage 
peculiar  to  themselves  as  entitles  them  to  equitable  relief.  (Hulse  v. 
Powell,  51  S.  W.  Rep.,  862.) 

Again,  there  was  no  error  in  sustaining  the  demurrers  to  the  petition 
and  dismissing  the  cause,  for  the  reason  the  petition  seeks  an  injunc- 
tion of  rights  which  are  merely  political.  A  court  of  equity  will  not 
undertake  to  supervise  the  acts  and  management  of  a  political  party  for 
the  protection  of  a  purely  political  right.  As  was  stated  in  Fletcher  v. 
Tuttle,  87  N.  E.  Rep.,  686  (111.),  quoting  from  Kerr  on  Injunctions: 
"It  is  elementary  law  that  the  subject  of  the  jurisdiction  of  a  court  of . 
chancery  is  civil  property.  The  court  is  conversant  only  with  the  ques- 
tions of  property  and  the  maintenance  of  civil  rights.  Injury  to 
property,  whether  actual  or  prospective,  is  the  foundation  on  which  the 
jurisdiction  rests.     The  court  has  no  jurisdiction  in   matters  merely 
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criminal  or  merely  immoral,  which  do  not  affect  any  right  of  property. 
Nor  do  matters  of  political  character  come  within  the  jurisdiction  to 
interfere  with  the  public  duties  of  any  department  of  government, 
except  under  special  circumstances  and  where  necessary  for  the  pro- 
tection of  property  rights/^ 

A  court  of  equity  will  not  undertake  to  supervise  the  acts  of  the 
Executive  Committee  of  the  Republican  party  of  Texas,  for  the  pro- 
tection of  a  purely  political  right,  such  as  that  alleged  in  plaintiffs' 
petition.  (Winnett  v.  Adams,  99  K  W.  Rep.,  681 ;  Fletcher  v.  Tuttle, 
37  N.  B.  Rep.,  683,  151  111.,  41;  State  v.  Aloe,  64  S.  W.  Rep.,  494 
(Mo.) ;  Green  v.  Mills,  69  Fed.  Rep.,  859;  5  Pom.  Eq.,  sees.  324,  331, 
332.)  If  these  rights  are  interfered  with  the  injured  party  must  look 
to  some  other  source  than  a  court  of  equity  for  redress. 

We  conclude  the  trial  court  did  not  err  in  sustaining  the  demurrers 
to  the  petition  and  dismissing  the  suit.    The  judgment  is  affirmed. 

Affirmed. 


Robert  Coley  v.  Kansas  City  Southern  Railway  Company. 

Decided  June  20,  1906. 

1. — ^Interstate  Commerce — ^Termination  of  Transit. 

If  it  be  conceded  that  a  railway,  in  transporting  its  own  construction 
materials,  is  engaged  in  commerce,  a  shipment  of  steel  rails,  for  defendant,  to 
the  point  in  Arkansas,  on  defendant's  railway,  to  which  it  was  consigned  had 
completed  its  interstate  transit  when  received  there,  and  ceased  to  be  an  inter- 
state shipment  from  that  time.  Gulf,  C.  A  S.  P.  Ry.  Co.  v.  State,  97  Texas, 
274,  followed. 

2. — Same— Pederal  Statute— Antomatic  Coupler. 

The  United  States  statute  requiring  interstate  carriers  to  equip  their  cars 
with  automatic  couplers  has  no  application  to  the  case  of  an  employe  injurcnl 
while  engaged  in  coupling,  for  further  and  intrastate  transportation  over  his 
employer's  road,  and  use  thereon,  a  car  of  construction  materials  shipped  to 
it  from  another  State  and  which  had  been  received  at  the  point  of  destination 
of  such  interstate  shipment. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Todd  &  Hurley  and  F.  M,  Ball,  for  appellant. — The  court  could  not 
legally  direct  a  verdict  for  defendant  on  account  of  the  evidence  showins: 
that  plaintiff  assumed  the  risk  of  injury,  because  under  the  statute  of 
the  TJnited  States  the  defense  of  assumed  risk  was  not  available  to  de- 
fendant, it  being  an  undisputed  fact  that  the  defendant  did  not  have 
and  provide  an  automatic  coupler  as  required  by  the  statute,  and  being 
then  engaged  in  carrying  interstate  traffic.  United  States  Compiled 
Statutes  of  1901,  page  3174  et  seq.,  Act  of  March,  1893,  entitled  *^An 
Act  to  promote  the  safety  of  employes  and  travelers  upon  railroads  by 
compelling  common  carriers  to  equip  their  cars  with  automatic  couplers, 
etc.''  Johnson  v.  Southern  Pacific  Co.,  186  U.  S.,  1;  Kansas  City 
Southern  Railroad  Co.  v.  Prunty,  66  U.  S.  C.  C.  A.,  163. 
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Glass,  Estes  &  King,  for  appellee. — ^The  act  of  Congress,  requiring 
railroad  ears  whilst  engaged  in  moving  interstate  commerce,  to  be 
equipped  with  automatic  couplers,  does  not  affect  the  defense  of  con- 
tnbutory  negligence ;  and  the  appellant^s  own  testimony  "showing  con- 
clusively that  he  was  guilty  of  contributory  negligence,  the  court  cor- 
rectly held  that  he  was  not  entitled  to  recover ;  and  correctly  instructed 
the  jury  to  return  a  verdict  for  appellee.  Denver  &  R.  G.  Rv.  v. 
Arrighi,  129  Fed.  Rep.,  347;  Cleveland,  etc.,  Ry.  v.  Baker,  91  Fed.  Rep., 
224. 

These  cars  had  already  reached  their  destination,  had  been  in  the 
yards  several  days,  and  were  then  being  put  into  a  train  to  go  a  few 
miles  south  of  Mena,  in  the  State  of  Arkansas,  to  be  unloaded.  Under 
these  facts,  it  seems  to  us  that  the  cars  were  not  being  used  in  moving 
interstate  traffic.    Gulf,  C.  &  S.  F.  Ry.  v.  State,  97  Texas,  274,  496. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  against  ap- 
pellee to  recover  damages  alleged  to  have  been  received  while  he  was 
attempting  to  make  a  coupling  between  two  cars  on  appellee's  railroad. 
He  alleged  in  his  petition  that  the  automatic  couplers  on  the  cars  had 
been  suffered  to  get  out  of  repair,  in  that  the  draw  bars  and  couplers 
were  out  of  alignment,  and  that  the  ends  of  the  cars  were  brought 
together,  the  automatic  couplers  would  not  hook  and  fasten  without  one 
of  the  draw  bars  being  pushed  and  held  in  such  a  position  as  to  meet  the 
draw  bar  on  the  other  car;  that  in  order  to  make  the  coupling  he  stood 
outride  the  rail  on  one  foot,  caught  hold  of  the  side  of  the  car  with  one 
hand  and  the  lever  that  lifted  the  pin  in  the  coupler  with  the  other 
hand,  pulled  back  and  outward,  reaching  in  with  his  foot  against  the 
coupler  that  he  wanted  to  hold  in  place,  and  kept  his  foot  there  until 
the  cars  came  together;  and  just  as  the  coupling  was  made  his  foot 
slipped,  catching  his  toes  between  the  couplers  and  inflicting  the  injuries 
complained  of.  He  alleged  that  he  was  the  foreman  of  the  crew  in 
charge  of  one  of  the  switch  engines  in  appellee's  yards  in  the  city  of 
Mena,  State  of  Arkansas,  and  was  engaged  in  that  service  at  the  time 
he  was  injured. 

He  also  alleged  that  the  cars  in  question  were  being  used  in  inter- 
state traffic,  and  that  by  the  terms  of  a  Federal  statute,  it  was  the  duty 
of  the  railroad  company  to  have  said  cars  equipped  with  automatic 
couplers  that  would  couple  by  impact;  that  it  had  failed  to  do  so  and, 
by  reason  of  such  failure,  was  guilty  of  negligence,  and  that  the  service 
which  appellant  was  then  attempting  to  perform  was,  on  account  of  the 
failure  to  furnish  such  automatic  couplers,  dangerous  and  hazardous. 

The  Federal  statute  referred  to  contains  a  clause,  the  effect  of  which 
is  to  cut  off  the  defense  of  assumed  risk  when  an  employe  is  injured  by 
reason  of  the  failure  to  equip  the  cars  with  the  couplers  required  by 
that  statute;  and,  it  is  contended  on  behalf  of  appellant,  that  his  case 
comes  within  the  purview  of  that  statute.  The  trial  court  took  a 
different  view  of  the  matter;  and,  after  hearing  the  testimony,  instructed 
a  verdict  for  the  railroad,  upon  the  theory  that  his  own  evidence  made 
a  case  of  contributory  negligence  and  assumed  risk. 

It  is  virtually  conceded  on  behalf  of  appellant  that  unless  he  has 
brought  his  case  within  the  scope  of  the  Federal  statute  he  is  not  entitled 
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to  recover;  and  this  is  undoubtedly  true,  because  he  stated  on  the 
witness  stand,  in  substance,  that  he  knew  that  it  was  very  dangerous  to 
attempt  to  make  the  coupling  as  he  did,  and  knew  that  he  was  involving 
himself  in  greftt  risk  when  he  did  so. 

It  is  contended  on  behalf  of  appellee  that  while  the  Federal  statute 
cuts  off  the  defense  of  assumed  risk,  it  leaves  available  that  of  con- 
tributory negligence;  and  that  in  this  case  the  testimony  fails  to  show 
that  the  cars  referred  to  were  being  used  in  interstate  traflRc,  and  there- 
fore both  defenses  were  available.  The  undisputed  testimony  shows  that 
the  cars  in  question,  loaded  with  steel  rails,  were  shipped  from  Pueblo, 
Colorado,  to  Mena,  Arkansas,  which  is  the  south  end  of  the  northern 
division  of  appellee^s  railroad.  Appellee  was  engaged  in  putting  down 
new  rails  on  its  road.  It  had  them  shipped  from  Colorado  and  con- 
signed to  it  at  Mena,  Arkansas.  When  they  reached  the  latter  point 
the  cars  were  not  unloaded  but  were  put  in  the  yard  and  held  there 
until  the  rails  were  needed  as  the  work  progressed,  when  the  cars  were 
forwarded  at  different  times  and  to  different  points  along  the  road. 
The  cars  in  question  had  been  in  the  yard  at  Mena  for  several  days 
when  appellant  received  instructions  to  prepare  them  to  be  carried  for- 
ward to  be  used  in  reconstructing  the  track,  and  it  was  while  he  was 
performing  that  service  that  he  was  injured.  The  place  where  they 
were  to  be  used  was  about  twenty  miles  from  Mena,  but  within  the 
State  of  Arkansas. 

On  this  state  of  facts  we  hold  that  the  cars  in  question  were  not 
engaged  in  or  being  used  for  interstate  traffic  at  the  timfi  appellant  sus- 
tained his  injuries.  We  do  not  stop  to  inquire  whether  or  not  a  rail]?oad 
engaged  in  transporting  its  own  construction  material  is  engaged  in 
commerce  at  all;  but,  conceding  that  such  a  transaction  constitutes 
commerce,  we  are  of  opinion  that  the  transaction  in  question  was  not  at 
the  time  appellant  was  injured  interstate  commerce.  The  interstate 
feature  of  the  shipment  terminated  when  the  cars  reached  Mena.  We 
are  unable  to  distinguish  this  case  from  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
State,  97  Texas,  274,  78  S.  W.  Rep.,  495,  in  which  our  Supreme  Court 
held  that  the  transaction  in  that  case  constituted  a  domestic  and  not  an 
interstate  shipment. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 


Texas  &  Pacific  Railway  Company  et  al.  v.  Hornb  &  Warren. 

Decided  June  20,  1906. 

1. — ^Asslgrnments  and  Propositions — ^Inconsistent  Charges. 

An  assignment  of  error  and  proposition  complaining  of  the  charges  given 
as  inconsistent  and  contradictory  followed  by  a  statement  giving  five  different 
instructions,  embracing  four  pages  of  printed  matter,  without  pointing  out 
wherein  the  inconsistency  lies,  will  not  be  considered. 

2. — Connecting  Lines — ^Delivery — ^Harmless  Error. 

In  a  suit  for  damages  in  the  transportation  of  live  stock  over  two  con- 
necting lines  of  railway,  errors  in  the  instructions  as  to  what  would  constitute 
delivery  by  the  first   line  to  the   second  are  harmless  as  to  the  latter,   where 
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the  verdict  shows  that  all  damages  prior  to  the  receipt  of  the  shipment  by  it 
were  assessed  only  against  the  initial  carrier. 

Appeal  from  the  County  Court  of  Bowie  County.  Tried  below  before 
Hon.  Sam.  H.  Smelser. 

Spoonis  d'  Thompson,  Charles  S.  Todd  and  Marshall  Spoonts,  for  the 
Fort  Worth  &  D.  C.  Ry.  Co.,  appellant. 

T.  J.  Freeman  and  Olass,  Estes  &  King,  for  the  Texas  &  Pac.  Ry.  Co., 
appellant. 

Hart,  Mahaffey  &  Thomas,  for  appellee. 

KEY,  Associate  Justice. — Appellees  brought  this  suit  against  the 
Texas  &  Pacific  Railway  Company  and  the  Fort  Worth  &  Denver  City 
Railway  Company  to  recover  damages  for  injuries  to  a  shipment  of 
horses  from  Claude,  Texas,  to  Texarkana,  Texas.  The  plaintiff  recovered 
$600  against  the  Fort  Worth  &  Denver  City  Railway  Company  and 
$398.25  against  the  Texas  &  Pacific  Railway  Company,  and  both  de- 
fendanis  have  appealed. 

By  its  first  assignment  of  error,  it  is  contended  by  the  Fort  Worth 
&  Denver  road  that  the  conrt  should  have  instructed  a  verdict  for  it. 
We  overrule  this  assignment,  because  there  was  testimony  tending  to 
show  that  it  was  liable. 

*  By  its  second  assignment  that  road  contends  that  a  requested  charge 
should  have  been  given  limiting  its  liability  to  $205,  the  value  of  four 
horses  which  died  at  Fort  Worth.  This  assignment  is  also  overruled, 
because  there  was  testimony  tending  to  show  that  other  animals  were 
injured  while  in  the  possession  of  that  road. 

The  third  and  last  assignment  of  the  Fort  Worth  &  Denver  road 
charges  that  the  court  erred  in  giving  to  the  jury  special  charges  1,  2 
and  3  requested  by  the  Texas  &  Pacific  Railway  Company.  The  only 
proposition  submitted  under  that  assignment  is  the  general  proposition 
that  when  the  charge  of  the  court  is  so  inconsistent  and  conflicting  as 
to  render  it  impossible  for  the  jury  to  find  a  verdict  in  accordance  with 
its  terms,  the  verdict  should  be  set  aside.  The  statement  under  this 
proposition  consists  of  copies  of  the  special  charges  complained  of,  and 
copies  of  special  charges  numbers  2  and  3,  asked  by  the  Fort  Worth  & 
Denver  City  Railway  Company.  Nowhere  in  appellant's  brief  is  it 
stated  in  what  respect  or  to  what  extent  the  charges  referred  to  are  in 
conflict.  They  cover  four  pages  of  the  printed  brief,  and  as  counsel  for 
the  complaining  appellant  have  not  seen  proper  to  specifically  point 
out  wherein  they  are  supposed  to  be  in  conflict,  we  do  not  feel  called 
npon  ourselves  to  institute  a  comparison  in  order  to  ascertain  if  such 
conflict  exists. 

Taking  up  the  appeal  of  the  Texas  &  Pacific  Railway  Company,  we 
overrule  the  first  assignment  complaining  of  the  court's  charge  in 
reference  to  the  measure  of  damages.  While  the  charge  might  have  been 
so  framed  as  to  express  the  measure  of  damages  more  accurately,  we 
find  no  positive  error  in  it,  and  do  not  think  the  jury  wepe  misled  by  it. 
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The  other  assignments  of  this  appellant  seeking  a  reversal  on  account 
of  instructions  given  to  the  jury  in  reference  to  the  question  of  delivery 
by  the  Fort  Worth  &  Denver  City  Railway  to  the  Texas  &  Pacific  Rail- 
way, are  overruled.  The  $600  verdict  against  the  Port  Worth  &  Denver 
road  renders  it  quite  certain  that  the  Texas  &  Pacific  road  was  not  held 
liable  for  any  injury  that  occurred  to  the  animals  until  after  the  ship- 
ment had  unquestionably  come  into  the  actual  possession  of  that  road, 
and  it  had  issued  and  delivered  its  bill  of  lading  therefor.  The  testimony 
shows  that  the  shipment  reached  Fort  Worth  about  2  o'clock  p.  m.  on  the 
20th  of  October;  that  the  Fort  Worth  &  Denver  road  attempted  to  make 
delivery  to  the  Texas  &  Pacific  road,  which  the  latter  declined  to  ac- 
cept; that  thereafter,  by  contract  between  the  two  roads,  the  Port 
Worth  &  Denver  road  caused  the  cars  in  which  the  animals  were  loaded 
to  be  carried  to  the  Fort  Worth  Stock  Yards,  where  they  remained  until 
late  in  the  afternoon  of  October  21,  when  they  were  loaded  upon  the 
cars  of  the  Texas  &  Pacific  Railroad  and  carried  to  the  depot  of  that 
road.  By  assessing  the  damages  against  the  other  road  to  the  extent 
of  $600,  we  think  it  is  manifest  that  the  jury  held  that  that  road  alone, 
and  not  the  Texas  &  Pacific,  was  liable  for  all  injuries  sustained  by  the 
animals  up  to  the  time  they  were  placed  upon  the  cars  of  the  latter 
road.  This  being  the  result  of  the  trial,  if  there  was  error  committed 
in  giving  instructions  defining  what  would  constitute  a  delivery  by  the 
one  road  to  the  other,  such  error  was  harmless,  as  it  did  not  injuriously 
affect  the  Texas  &  Pacific  road. 

The  other  assignments  complaining  of  the  action  of  the  court  in  ad- 
mitting certain  testimony  and  of  the  verdict  of  the  jury,  are  not  re- 
garded as  tenable,  and  are  also  overruled. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 


J.  P.  Parker  et  ux.  v.  W.  L.  Moody  &  Co. 

Decided  June  20,  1906. 

1. — Land  not  Exempt  as  Homestead. 

Appellant  lived  with  his  family  upon  a  two-acre  lot  in  the  town  of  B., 
this  State,  and  had  resided  there  for  many  years.  He  was  engaged  in  a  land 
agency  business  in  B.  and  was  also  a  traveling  salesman.  He  owned  a  tract 
of  20  acres  of  land  outside  of  the  limits  of  the  town,  which  was  occupied  by 
tenants  who  used  it  for  purposes  of  agriculture  and  horticulture,  paying  ap- 
pellant part  of  the  crop  grown  on  it,  which  he  used  at  home  and  sold  on  the 
market;  neither  he  nor  any  member  of  his  family  ever  lived  on  the  land  nor 
used  or  occupied  it  as  a  home.  Held,  said  20-acre  tract  was  no  part  of  appel- 
lant's homestead,  and  was  therefore  subject  to  execution. 

2. — Dormant  Judgment — Sale  not  Void. 

Although  the  judgment  under  which  land  is  sold  be  dormant,  the  sale 
is  not  void  and  can  not  be  collaterally  attacked. 

8. — Judgment — Collateral  Attack. 

This  suit,  although  between  the  same  parties  as  the  one  in  which  the 
judgment  was  rendered  under  which  the  land  was  sold,  is  a  collateral  attack 
on  sucli  judgment,  it  being  in  a  different  court  from  that  wherein  the  judg^ 
ment  was  rendered. 
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4.— Homegtead— Bural  or  ITrban. 

One's  homestead  must  be  either  rural  or  urban,  it  can  not  be  partly  of 
one  and  partly  of  the  other. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  before 
Hon.  Gordon  Boone. 

Boyd,  Edwards  &  Boyd  and  Wm.  Watson,  for  appellants. 

B,  D.  Dashiell  and  S.  W.  Dean,  for  appellees. — ^The  court  did  not  err 
in  rendering  judgment  for  W.  L.  Moody  &  Co.,  appellees,  for  the  land 
in  controversy,  because  the  evidence  showed  that  the  two  acres  of  land 
upon  which  appellants  resided  constituted  their  urban  homestead,  and 
that  the  land  in  controversy  was  rural,  and  there  could  be  no  blending 
of  appellants'  homestead  rights  so  as  to  give  them  the  benefits  of  a 
combined  urban  and  rural  homestead. 

As  testified  to  by  all  of  the  witnesses,  the  two  acres  upon  which  ap- 
pellants resided  at  the  date  of  the  levy  and  sale,  adjoined  the  platted 
portion  of  the  town  of  Buffalo.  Appellant  lived  with  his  family  on  this 
two  acres;  he  maintained  an  oflSce  in  Buffalo;  for  a  number  of  years 
prior  to  tiie  said  levy  and  sale  he  was  manager  for  the  J.  P.  Parker 
Co.,  a  mercantile  establishment  in  the  town  of  Buffalo,  and  during  all 
these  years  he  lived  on  this  same  two  acres ;  he  maintained  a  land  office 
in  Buffalo;  his  dwelling  house  was  within  a  short  distance  of  the  church 

used  for  public  worship  by  the  town  people ;  was  within feet  of  the 

depot  in  the  town,  and  dwelling  houses  of  Dr.  Haynie,  who  has  an  office 
in  town ;  Cochrane,  who  is  a  merchant  in  town ;  Wallace,  who  works  for 
Pearlstone,  and  a  number  of  other  houses  as  shown  by  the  plot  introduced 
in  evidence  and  agreed  to  be  correct  were  beyond  and  further  out  than 
the  2  acre  lot  occupied  by  appellant.  As  many  as  two  churches  were 
lying  further  out  than  this  2  acres,  and  some  12  or  15  negro  residences 
were  in  a  line  between  the  two  acres  occupied  by  appellant  and  the  land 
in  controversy. 

NBILT^,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title,  brought  by  W.  L.  Moody  &  Company,  appellees,  against  J.  P. 
Parker  and  wife,  appellants,  to  recover  a  certain  tract  of  land  con- 
taining about  twenty  acres  situated  in  Leon  County.  The  answer  of 
defendants  consisted  of  a  plea  of  not  guilty.  The  case  was  tried  without 
a  jury  and  judgment  rendered  in  favor  of  appellees  for  the  land  in 
controversy. 

Conclusions  of  Pact. — On  July  9,  1903,  appellees  recovered  a  judg- 
ment in  the  County  Court  of  Leon  County  against  the  appellant  for 
$390.49,  with  6  percent  interest  thereon  from  its  date.  From  this  judg- 
ment an  appeal  was  prosecuted  on  a  cost  bond,  without  supersedeas  to 
the  Court  of  Civil  Appeals,  by  which  court  it  was  affirmed  on  December 
3,  1903.  An  execution  was  issued  on  the  judgment  on  June  7.  1004, 
by  virtue  of  which  the  property  in  controversy  was  duly  levied  on  as 
the  property  of  Parker  and  sold  by  the  sheriff  to  appellees,  and  deed 
made  by  him  to  them  on  July  8,  1904. 
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.  The  real  issue  in  the  case  is  whether  the  property  was  a  part  of 
appellants'  homestead.  It  is  situated  in  the  country,  without  a  fruit 
orchard,  and  occupied  by  tenants  who  used  it  for  purposes  of  agriculture 
and  horticulture,  appellant  J.  P.  Parker  getting  a  part  of  the  crop 
grown  on  it  which  he  used  at  home  and  sold  on  the  market.  Appellants 
nor  any  member  of  their  family  ever  lived  on  the  land,  used  or  occupied 
it  as  a  home.  But  their  residence  in  which  they  lived,  was  upon  a  two- 
acre  lot  situated  within  the  limits  of  the  town  of  Buflfalo,  the  trial  judge 
found  as  a  fact,  and  there  is  evidence  tending  to  support  such  a  finding. 

Besides  the  land  in  controversy,  appellants  owned  several  other  tracts 
of  land,  in  all  not  exceeding  two  hundred  acres,  in  the  country  which  he 
rented  and  used  for  agriculture  purposes. 

Parker  was  not  a  farmer,  but  at  the  time  of  the  levy  and  sale,  was, 
and  had  been  for  some  time  prior  thereto,  a  traveling  salesman  or 
drummer  for  a  drug  company.  Immediately  prior  to  the  time  he  com- 
menced to  pursue  the  vocation  of  drummer  he  was  manager  of  the  J. 
P.  Parker  Co.,  which  was  engaged  in  a  general  mercantile  business  in 
the  town  of  Buffalo,  Texas,  and  had  been  conducting  such  business  for 
three  or  four  years.  During  that  time  he  lived  with  his  family  on  the 
two-acre  lot  where  he  has  continued  to  reside  ever  since.  He  also  had 
and  has  a  land  agency  business  in  the  town  during  the  same  time,  his 
office,  where  he  conducted  and  conducts  said  business  being  in  the  same 
town. 

From  these  facts  We  conclude  that  the  land  in  controversy  was  not, 
when  sold  under  the  execution,  and  never  had  been,  appellants^  home* 
stead  or  any  part  thereof;  but  that  his  homestead  is  and  was  for  years 
prior  to  such  sale  upon  the  two-acre  lot  where  he  had  his  domicile  and 
resides  and  resided  with  his  family. 

Conclusions  of  Law. — ^While  the  judgment  under  which  the  land  was 
sold  was  dormant,  the  sale  was  not  void  and  could  not  be  collaterally 
attacked.  This  suit,  although  between  the  same  parties  as  the  one  in 
which  the  judgment  was  rendered  upon  which  the  execution  issued 
under  which  the  land  was  sold,  is  a  collateral  attack  on  such  judgment, 
it  being  in  a  different  court  from  that  wherein  such  judgment  was 
rendered.  (Ayers  v.  Duprey,  27  Texas,  594;  Boggess  v.  Howard,  40 
Texas,  153.) 

The  land,  not  being  appellants'  homestead  or  any  part  thereof,  its 
sale  under  the  execution  and  the  sheriff's  deed  thereto  to  the  appellees 
vested  title  thereto  in  them.  . 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Aifirmed. 

ON  MOTION  FOR  REHEARING. 

The  evidence  being  sufficient  to  warrant  the  conclusion  of  the  trial 
court  that  the  two-acre  lot  upon  which  appellants  resided  when  the 
land  in  controversy  was  levied  on  and  sold  was  within  the  town  of 
Buffalo,  and  it  being  undisputed  that  the  premises  sued  for  are  situated 
outside  of  the  town,  the  principle,  that  a  rural  homestead  may  consist 
of  several  disconnected  parcels  of  land,  not  exceeding  two  hundred  acres. 
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has  no  application  in  this  case;  and  renders  it  immaterial  whether  Mr. 
Parker  used  the  land  in  dispute  in  connection  with  his  homestead  on 
the  two  acres  or  not^  or  what  his  business  or  employment  was.  One's 
homestead  must  be  either  rural  or  urban  and  can  not  be  partly  of  one 
and  of  the  other.    The  motion  is  overruled. 

Overruled. 


B.  M.  Smith  v.  Pibst  National  Bank  op  Flatonia  bt  al. 

Decided  June  21,  1006. 

1.— Deed — Grantee  in  esse. 

A  number  of  persons  intending  to  incorporate  met,  organized  by  electing 
officers  and  selected  a  corporate  name;  a  deed  was  executed  to  them,  the  grantee 
being  designated  by  the  intended  corporate  name.  Held,  the  deed  was  valid 
in  equity,  at  least,  and  did  not  fail  for  want  of  a  grantee,  although  the  in- 
corporation  was  never  effected. 

2.— ^^ontract  to  Provide  Title. 

A  contract  to  "provide"  a  perfect  title  means  only  that  the  deed  shall 
convey  a  good  and  perfect  title.  It  does  not  include  the  furnishing,  of  an 
abstract  showing  perfect  title. 

S.— -Payment  of  Honey— Eridenoe. 

Without  producing  the  books  of  the  bank  the  cashier  may  testify  to  the 
fact  that  a  certain  item  of  money  was  placed  to  the  credit  of  a  certain  party 
on  the  books  of  the  bank. 

4. — ^Evidence  Without  Pleading. 

Facts  proven  but  not  alleged  can  not  form  the  basis  of  a  recovery. 

Appeal  from  the  District  Court  of  Fayette  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

Sam'l  B.  Ddbney,  for  appellant. — The  deed  being  made  to  the  "Se- 
guin  Oil  Company  of  Seguin  and  Beaumont,"  never  incorporated,  failed 
for  the  lack  of  definiteness  in  a  grantee.  This  company,  if  it  existed, 
was  composed  of  a  great  number  of  persons,  and  there  was  no  person 
named  as  a  grantee  or  one  of  the  grantees  in  whom  the  title  might  vest, 
in  trust.  The  grantees  in  a  deed,  or  devisees  in  a  will,  must  be  either 
artificial  or  natural  persons,  or  a  defined  class,  as  the  heirs  of  a  named 
deceased  person ;  but  an  instrument,  purporting  to  be  a  deed  to  such  an 
association  merely,  comes  within  no  exception  to  the  rule  and  is  void 
because  the  association  can  not  take  in  trust  (as  plainly  intended  by 
Lane,  the  grantor  in  this  case)  for  its  constituents,  or  to  carry  out  any 
plan;  and  because  not  being  to  any  named  person  or  persons,  direct,  the 
deed  is  void  for  lack  of  defined  grantees.  Baptist  Association  v.  Hart's 
Executor,  4  Wheaton,  1 ;  Green  v.  Dennis,  6  Conn.,  293,  16  Am.  Dec, 
59,  63,  64;  Hombeck  v.  Westbrook,  9  Johnson's  Reports  (Common 
Law),  73;  Jackson  v.  Cory,  8  Johnson's  Reports  (Common  Law),  385; 
Winter  v.  Stock,  29  Cal.,  407,  89  Am.  Dec,  57 ;  Moreau  v.  SaflEarans, 
3  Sneed  (Tenn.),  596,  67  Anu  Dec,  582;  Morris  v.  State,  84  Ala., 
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457;  1  Devlin  on  Deeds,  see.  190,  edition  of  1887;  9  Am.  and  Eng. 
Eney.  of  Law,  134,  second  col.  of  notes  (2d  ed.). 

Stipulations  as  to  the  persons  to  be  engaged  in  an  enterprise  and  the 
capacity  in  which  they  are  to  act  and  their  degree  of  interest^  whether 
direct  or  indirect,  are,  in  the  highest  sense,  of  the  essence  of  the  contract 
and,  unless  they  are  exactly  complied  with,  the  contract  was  not  formed. 
National  Bank  v.  Hall,  11  Otto,  50;  Grant  v.  Naylor,  4  Cranch,  224. 

On  meaning  of  word  "provide''  in  stipulation  made  by  King  that 
the  money  should  be  held  in  trust  until  perfect  title  was  "provided''  by 
vendor ;  and  that  the  word  means  "to  create,"  "to  supply,"  "to  cause  to 
see  in  advance,"  "to  prepare,"  "to  exhibit;"  State  v.  Brownson,  94 
Texas,  440,  Am.  and  Eng.  Ency.  23,  90,  and  notes  (2d  ed.) ;  Wor- 
cester's  Dictionary;  Webster's  Dictionary;  also  consider  meaning  of 
Latin  original  in  this  case — "To  cause  to  foresee  a  perfect  title." 

That  a  contract  to  make  "a  good  and  perfect  deed,"  or  convey  by 
"perfect  title,"  and  a  fortiori  "to  provide"  a  perfect  title  throws  upon 
the  vendor  the  duty  to  exhibit  a  perfect  title,  and  is  not  complied  with 
by  a  tender  of  a  deed  formally  correct.  Fant  v.  Wright,  61  S.  W. 
Rep.,  520;  Feemster  v.  May  (Miss.),  53  Am.  Dec.,  84. 

That  a  vendee  is  not  bound  to  accept  a  deed,  or  to  pay  for  the  land, 
and  may  rescind  when  the  title  is  not  merchantable,  though  there  be  no 
specific  contract,  and  a  fortiori  when  the  vendor's  exhibit  of  title  does 
not  show  title.  Demaret  v.  Bennett,  29  Texas,  267 ;  Green  v.  Chandler, 
25  Texas,  148 ;  Eobcrts  v.  McFaddin,  74  S.  W.  Bep.,  109. 

A  check  was  the  best  evidence,  or,  if  there  was  no  check,  the  books 
of  the  bank,  or  if  these  could  not  be  brought  iijto  court,  as  books  of  a 
public  institution,  then  a  copy  of  the  account  covering  this  matter 
from  the  books  was  the  best  evidence.  Arnold  v.  Penn,  32  S.  W.  Rep., 
354;  Watson  v.  Boswell,  61  S.  W.  Bep.,  409;  Thompson  Saving  Bank  v. 
Gregory,  59  S.  AV.  Bep.,  623-4;  Greenleaf,  sec.  93. 

Brown  &  Lane,  for  appellees. 

EEESE,  Associate  Justice. — This  is  a  suit  by  B.  M.  Smith  against 
the  First  National  Bank  of  Flatonia  and  T.  T.  McCommon  to  recover 
$1,050  and  interest  upon  the  following  facts,  as  alleged  in  plaintiff's 
second  amended  original  petition  and  supplemental  petitions. 

Plaintiff  and  a  number  of  other  persons  by  subscription  made  tip 
$1,050  for  the  purpose  of  investing  the  same,  with  other  persons,  in 
the  purchase  of  a  tract  of  oil  land  in  Jefferson  County,  Texas.  The 
other  persons  subscribing  to  this  $1,050  have  transferred  their  claims 
to  plaintiff.  When  collected  the  money  was  remitted  to  the  First 
National  Bank  of  Flatonia  accompanied  by  a  letter  to  its  president, 
T.  T.  McConmion.  The  bank  was  acting  as  preliminary  treasurer  hold- 
ing the  money  subscribed  until  it  should  be  authorized  by  the  proposed 
organization  to  pay  out  the  same  in  the  purchase  of  the  land.  It  is 
alleged  that  the  land  was  never  purchased  by  the  proposed  organization 
nor  was  the  bank  ever  authorized  to  pay  out  the  money  or  to  buy  any 
land,  nor  was  the  proposed  corporation  ever  created,  but  on  the  contrary 
at  a  meeting  held  at  Seguin,  Texas,  of  persons  principally  interested,  in 
May  or  June,  1901,  at  which  one  Willeford,  cashier  and  acting  for  the 
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bank,  was  present,  the  purchase  of  the  land  under  consideration  was 
disapproved  and  the  proposed  enterprise  abandoned.  It  is  alleged  that 
the  terms  upon  which  the  money  was  remitted  were  stated  in  the  letter 
accompanying  the  remittance  and  addressed  to  McCommon,  president 
of  the  bank,  as  follows : 

*1n  accordance  with  several  conversations  with  your  representative, 
Mr.  W.  R.  King,  over  telephone,  relative  to  the  organization  of  the  oil 
company,  in  which  I  am  told  yourself,  Mr.  Jonathan  Lane  and  others 
associated  with  you  are  chiefly  interested,  I  send  you  by  today  herewith 
$1,050  currency,  to  cover  one  and  one-half  shares  of  organization  stock, 
subscribed  by  following  named  persons." 

The  letter  then  proceeds  to  state  the  subscribers  who  have  been  named 
above,  and  then  proceeds:  "In  effecting  perm-anent  organization  the 
Victoria  Contingent  will  be  gratified  by  being  remembered  in  the  di- 
rectory,''  and  suggested  certain  names  as  directors.  Prompt  acknowl- 
edgment of  receipt  was  requested.  The  bank  through  Willeford,  its 
cashier,  promptly  acknowledged  receipt  of  the  money  saying:  "This 
is  to  say  this  fund  is  held  by  this  bank  for  the  parties  until  company  is 
organized  and  you  can  so  show  each  one." 

It  is  further  averred  that  the  money  was  sent  in  the  promotion  of  an 
enterprise  in  which  Jonathan  Lane  was  one  of  the  persons  chiefly  in- 
terested, that  he  is  now  and  was  at  the  time  a  lawyer  and  man  of  large 
aflfairs,  of  reputation  and  character  and  the  money  was  remitted  to  be 
used  in  an  enterprise  in  which  he  was  and  should  be  concerned,  and 
that  plaintiff  and  his  associates  did  not  know  that  he  was  not  concerned 
in  this  enterprise,  and  not  a  subscriber  to.  its  stock,  until  after  the 
defendants  converted  the  money  to  its  own  use.  That  the  money  has 
been  paid  over  to  one  T.  W.  Lane  in  purchase  of  certain  land  in  Jeffer- 
son County,  and  that  said  Lane  was  unknown  to  plaintiff  and  his  associ- 
ates and  he  never  intended  to  enter  into  any  enterprise  with  him.  That 
Jonathan  Lane  was  not  in  fact  interested  in  the  enterprise  and  did  not 
Bubfecribe  for  any  of  the  stock,  and  for  that  reason  defendant  bank  had 
no  authority  to  pay  over  the  money ;  that  the  enterprise  was  never  con- 
summated, nor  was  any  corporation  or  other  organization  ever  effected, 
and  no  authority  given  by  the  inchoate  organization  to  the  bank  to  pay 
over  the  money,  but  on  the  contrary  the  inchoate  organization  was 
abandoned  after  having  directed  the  bank  not  to  pay  out  the  money  and 
after  the  bank  had  agreed  not  to  do  so. 

In  a  second  count  of  the  petition  it  is  alleged  that  it  had  been  proposed 
to  purchase  a  tract  of  land  in  Jefferson  County  having  supposed  oil 
possibilities,  but  the  plaintiff  and  his  associates  assumed  that  Jonathan 
Lane  was  concerned  in  the  enterprise.  The  land  was  claimed  by  T.  W. 
Lane,  that  it  was  understood  that  the  title  to  the  land  should  be  ex- 
amined by  competent  counsel;  that  an  abstract  was  prepared  and 
examined  by  Dibrell  &  Mosheim,  attorneys,  by  whom  the  title  was 
reported  as  not  good  and  merchantable.  That  if  the  contract  of  purchase 
was  binding  upon  plaintiff  and  his  associates  the  same  provided  for  an 
examination  of  title  which  was  to  be  satisfactory  to  the  proposed  pur- 
chasers and  their  counsel  which  was. known  to  defendants,  and  the  title 
being  bad  and  not  merchantable  the  consideration  had  failed  and  the 
Vol.  XLIII.  CivH— 32. 
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defendant  had  no  authority  to  accept  a  deed  from  Lane  or  to  pay  out 
the  money,  and  had  no  authority  to  pass  upon  the  title  or  pay  out  the 
money  even  though  the  title  was  good. 

Defendants  answered  by  general  demurrer  and  special  exception, 
which  need  not  be  more  specifically  mentioned,  and  generally  denied  all 
the  allegations  of  the  petition  not  specially  admitted,  setting  out  a 
history  of  the  transaction.  The  basis  of  the  suit  is  substantially  as 
follows : 

On  or  about  April  19,  1901,  one  W.  R.  King  undertook  to  secure 
money  from  persons  who  might  desire  to  subscribe  a  suflScient  sum  with 
which  to  buy  from  T.  W.  Lane  fifteen  acres  of  land  in  JeflEerson  County, 
known  as  lots  1,  2  and  5,  block  D,  Charles  Williams  survey,  supposed  to 
be  oil  producing  land,  said  Lane  offering  to  sell  for  $10,500.  The  plan 
upon  which  King  proceeded  was  to  form  a  company  of  persons  who 
should  buy  the  land  and  operate  oil  wells  thereon. 

The  plan  presented  by  King  was  that  the  money  was  to  be  divided 
into  fifteen  shares  of  $700  each,  called  organization  stock.  W.  E.  King, 
E.  A.  Arnim,  for  Arnim  &  Lane  (a  firm  composed  of  E.  A.  Amim  and 
Jonathan  Lane),  T.  W.  Lane,  W.  Willeford  and  T.  T.  McCommon,  each 
should  and  did  take  one  share  and  King  was  to  dispose  of  the  other  ten 
shares.  When  disposed  of  the  oil  company  was  to  be  organized  whose 
capital  stock  should  consist  of  said  fifteen  acres  of  land,  at  a  valuation 
of  $150,000  represented  by  150,000  shares  at  $1.00  each,  of  which  75,000 
shares  were  to  be  held  by  the  holders  of  the  fifteen  shares  of  organization 
stock,  and  the  remaining  75,000  shares  to  be  called  "Treasury  Stock,*' 
and  a  sufficient  amount  thereof  sold  by  the  company  to  raise  the  money 
to  develop  the  property.  The  holders  of  the  "organization  stock"  were 
to  elect  the  officers  and  control  the  oil  company  when  organized.  The 
money  collected  by  King  from  sale  of  "organization  stock"  should  be 
deposited  with  the  defendant  bank  until  all  of  the  shares  were  sold, 
when  T.  W.  Lane  should  make  and  deliver  a  deed  for  the  land  to  the 
contemplated  oil  company  and  the  money  should  be  paid  over  to  him. 

On  or  about  April  23,  1901,  the  Victoria  people  (being  pfaintiff  and 
those  whose  interests  have  been  assigned  to  him)  acting  as  a  body, 
caused  one  J.  E.  Buchanan  to  remit  to  defendant  McCommon,  president 
of  defendant  bank,  $1,050  to  cover  one  and  one-half  shares  of  organiza- 
tion stock,  accompanying  the  remittance  with  the  jietter  heretofore  re- 
ferred to,  receipt  of  which  was  acknowledged  by  Willeford,  cashier  of 
the  bank,  as  follows:  "I  have  just  been  asked  to  come  to  Seguin  this 
eve  to  organize  and  your  letter  will  be  placed  with  them.  I  have  not 
time  to  write  each  one  in  your  letter  but  this  is  to  say  this  fund  is  held 
by  this  bank  for  the  parties  until  company  is  organized,  and  you  can  so 
show  each  one."  The  other  eight  and  one-half  shares  were  disposed  of 
by  King  and  thereby  the  persons  so  taking  and  paying  for  the  fifteen 
shares  of  organization  stock  formed  a  copartnership  or  company  to  buy 
the  land. 

On  or  about  April  24, 1901,  these  persons  met  at  Seguin  and  organized 
themselves  into  a  company  called  the  "Seguin  Oil  Company  of  Seguin 
and  Beaumont"  with  capital  stock  of  $150,000,  and  elected  a  board  of 
managers  or  directors,  among  them  Theo.  Buhler,  selected  by  the 
'^Victoria   Contingent"   and   they  elected   a  president,   vice-president> 
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second  vice-president  and  manager,  and  a  secretary  and  treasurer,  and 
thereupon  T.  W.  Lane  executed  and  delivered  to  the  company  a  war- 
ranty deed  for  the  fifteen  acres  of  land,  which  was  dated  April  25, 
1901,  and  filed  for  record  in  Jefferson  County  on  April  27,  and  there- 
upon the  defendant  bank,  in  accordance  with  the  understanding  of  all 
of  the  parties,  paid  over  the  money  to  Lane.  After  this  organization  the 
company  proceeded  to  advertise  and  claim  that  it  was  the  owner  of  said 
land  in  the  "known  oil  fields  of  Beaumont'*  and  that  not  until  after  the 
money  had  been  paid  over  to  T.  W.  Lane  and  after  there  was  a  failure 
to  find  oil  by  persons  making  borings  in  the  neighborhood  was  there  any 
intimation  from  plaintiff  or  those  associated  witii  him  that  they  wanted 
their  money  returned  to  them. 

Defendants  deny  that  it  was  contemplated  by  any  of  the  parties  that 
they  or  either  of  them  should  receive  the  deed  from  T.  W.  Lane  or  that 
they  should  pass  upon  the  merits  of  the  title,  but  that  the  understanding 
was  that  the  bank  should  hold  it  and  pay  it  over  to  Lane  when  the 
company  was  organized  and  the  deed  made.  It  is  alleged  that  Lane  had 
a  perfect  title  and  that  the  deed  passed  a  perfect  title  to  the  company, 
and  that  it  was  executed  and  delivered  upon  the  requirement  of  King, 
it  having  been  contemplated  by  the  parties  paying  in  the  money  that 
this  should  be  done  as  soon  as  the  money  was  all  paid  in  and  an  organi- 
zation perfected,  but  before  the  company  was  incorporated. 

In  reply  to  this  answer  of  defendants  plaintiff  filed  lengthy  supple- 
mental petitions  embracing  a  general  demurrer  and  many  special  ex- 
ceptions, and  reiterating  and  emphasizing  the  allegations  of  the  petition 
that  the  Victoria  people  were  induced  to  go  into  the  scheme  by  the 
representations  that  Jonathan  Lane  was  chiefly  interested  in  it,  and  their 
belief  that  he  was  so  interested;  that  it  was  understood  that  a  corpora- 
tion was  to  be  organized  and  the  money  paid  over  to  Lane  after  the  title 
was  examined  and  approved,  which  was  never  done,  and  that  the  deed 
was  executed  and  delivered  without  the  knowledge  of  any  of  the  persons 
associated  in  the  enterprise  except  those  co-operating  with  defendants 
and  T.  W.  Lane  in  the  withdrawal  of  the  money.  It  is  alleged  that  the 
title  to  the  land  is  not  good  and  was  incomplete  in  Lane,  as  shown  by 
the  abstract  submitted  by  him,  and  that  at  the  meeting  in  June  AVille- 
ford  was  notified  not  to  pay  over  the  money  to  T.  W.  Lane,  at  which 
time  he  stated  that  the  money  was  still  in  the  bank,  none  of  the  persons 
present  except  Willeford  and  his  co-conspirators  knowing  that  the  deed 
had  been  then  executed. 

All  of  the  demurrers  and  exceptions  of  plaintiff  were  overruled  by 
the  court,  and  upon  a  trial  by  the  court  judgment  was  rendered  for 
defendants,  from  which  plaintiff  appeals. 

The  following  are  the  material  facts  in  the  case,  taken  from  the 
findings  of  fact  of  the  trial  court,  which  are  approved: 

During  the  great  excitement  incident  to  the  discovery  of  oil  near 
Beaumont,  Texas,  in  the  spring  of  1901,  W.  R.  King,  about  the  19th 
day  of  April,  1901,  undertook  to  organize  an  oil  company.  His  scheme 
was  as  follows,  namely,  T.  W.  Lane,  who  was  the  owner  of,  and  had  a 
good  title  to  lots  numbers  1,  2  and  5,  in  block  D  of  a  subdivision  of  the 
C.  Williams  league  in  Jefferson  County,  Texas,  containing  15  acres  of 
land  situated  about  four  miles  from  Spindle  Top  and  supposed  to  be 
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oil  producing  land  (said  15  acres  of  land  are  those  which  are  fully 
described  in  the  pleadings  of  defendants  in  this  suit),  was  offering  to 
sell  the  same  for  $10,500 ;  that  said  King  undertook  to  raise  said  sum  of 
$10,500  with  the  intent  to  buy  therewith  said  land.  This  he  did  by 
securing  subscriptions  from  such  persons  as  he  could  induce  to  take 
what  he  was  calling  "organization  stock."  That  there  were  to  be  15 
shares  of  this  organization  stock;  that  the  purchaser  or  purchasers  of 
each  of  these  were  to  pay  therefor  $700,  thus  making  up  the  $10,500 
to  be  paid  for  said  15  acres  of  land ;  that  said  land  when  bought  was  to 
belong  to  and  be  the  property  of  the  purchasers  who  were  to  be  "ground 
floor  people,"  an  organization  company  or  association,  and  were  to  own 
the  property  in  the  proportion  that  their  several  contributions  bore 
to  the  $10,500 ;  that  this  company  or  association  of  persons  was  not  to  be 
incorporated  but  they  were  simply  to  buy  the  land  with  the  intent  of 
making  it  the  "ground  floor"  or  basis  of  a  capital  stock  of  a  corporation 
which  they  contemplated  organizing  afterwards;  that,  after  they  should 
organize  their  "ground  floor"  company  and  purchase  said  land,  they 
would  organize  an  incorporation  and  secure  a  charter,  which  corporation 
was  to  have  a  capital  stock  of  $150,000,  this  land  was  then  to  become  the 
property  of  the  corporation  and  to  be  estimated  as  of  the  value  of 
$150,000;  that  the  stock  of  the  corporation,  when  organized,  should  be 
divided  into  150,000  equal  shares  of  $1.00  each;  that  75,000  of  said 
shares  should  be  distributed  among  the  owners  of  said  15  acres  or  of 
said  15  organization  shares,  in  the  proportion  of  15  to  75,000,  and  the 
remaining  75,000  shares  should  be  called  "treasury  stock"  of  which 
sufficient  should  be,  by  the  corporation,  sold  to  raise  money  to  develop 
the  property,  the  15  acres  of  supposed  oil  producing  land;  that  the 
owners  of  each  share  of  original  organization  stock  should  have  5,000 
shares  of  the  capital  stock  and  should  elect  the  corporation's  officers  and 
have  complete  control  of  the  corporation's  affairs,  but  it  was  understood 
between  the  said  King  and  those  from  whom  he  obtained  money  vrith 
which  to  buy  said  land  that  as  soon  as  the  necessary  amount  should  be 
raised,  by  the  "ground  floor  people"  with  which  to  buy  said  15  acres  of 
land,  and  it  should  be  bought,  the  money  contributed  by  the  purchasers 
of  organization  stock  should  be  paid  over  to  the  said  T.  W.  Lane  for 
the  purpose  of  buying  the  said  15  acres.  The  scheme  was  that  T.  W. 
Lane  should,  and  he  did  take  one  of  the  organization  shares ;  that  Amim 
&  Lane,  a  copartnership  composed  of  E.  A.  Amim  and  Jonathan  Lane, 
should  and  they  did  take  one  of  said  "ground  floor  shares;"  that  said 
King  should  also  take,  which  he  did,  one  of  the  said  "ground  floor 
shares;"  that  T.  T.  McCommon  and  W.  Willeford  should,  and  they 
each  did,  take  one  of  the  said  "ground  floor  shares ;"  that  the  remaining 
ten  shares  should  be  sold  by  said  King,  and  this  he  did  do  between  the 
19th  and  23d  day  of  April,  1901. 

At  the  time  he,  said  King,  was  selling  organization  stock,  the  pur- 
chasers were  all  exceedingly  anxious  to  get  in  on  what  was  called  the 
"ground  floor."  The  fact  of  organization  of  the  contemplated  company 
became  known  at.  Victoria,  Texas,  and  a  number  of  persons  at  and 
about  that  place,  which  are  called  in  these  proceedings  the  ^^ictoria 
contingent"  bought  one  and  a  half  of  these  organization  or  "ground 
floor"  diares  and  paid  therefor  $1,050;  among  the  ^'Victoria  conting- 
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ent"  was  the  plaintiff,  who  contributed  $300,  and  whatever  interest,  if 
any,  the  other  persons  composing  said  contingent  have  in  the  money 
contributed  by  them,  has  been  assigned  to  plaintiff.  That  King  sold 
10  remaining  "organization  shares"  as  it  was  contemplated  he  should; 
that  while  he  was  selling  he  instructed  those  who  were  buying,  to  remit 
the  money  they  were  paying  for  the  "ground  floor"  shares  to  defendant 
bank,  telling  them  that  said  bank  would  hold  the  money  in  trust  until 
the  company  was  organized  and  a  deed  would  be  made  by  T.  W.  Lane, 
which  would  convey  to  said  organization  or  "ground  floor^^  company 
good  and  perfect  title  to  said  15  acres  of  land.  It  was  also  understood 
between  King  and  the  purchasers  of  "ground  floor^'  or  organization 
stock,  that  he  and  the  purchasers  of  10  shares  which  were  being  sold 
by  him,  should  have  control  and  management  of  the  company's  business 
affairs;  that  on  the  23d  day  of  April,  1901,  one  J.  E.  Buchanan,  who 
was  the  agent  of  plaintiff  and  his  Victoria  associates  and  who  "were 
acting  together  and  as  a  body  and  jointly,"  wrote  a  letter  to  defendant 
McCommon,  who  was  president  of  the  defendant  bank,  in  which  a  draft 
for  said  $1,050  contributed  by  the  "Victoria  contingent"  was  inclosed, 
in  which  he  said  that  in  accordance  with  several  conversations  with 
your  representative,  Mr.  W.  E.  King,  over  telephone,  relative  to  the 
organization  of  an  oil  company  "in  which  I  am  told  yourself,  Mr. 
Jonathan  Lane  and  others  associated  with  you  are  chiefly  interested, 
I  send  you  herewith  one  thousand  and  fifty  dollars  to  cover  one  and  one- 
half  shares  of  organization  stock  subscribed  by  following  named  parties 
in  amounts  shown  opposite  each  name."  (Then  follows  a  list  of  the 
contributors  with  the  amount  contributed  by  each.)  The  letter  then 
proceeds :  "In  effecting  permanent  organization  the  Victoria  contingent 
will  be  gratified  by  being  remembered  in  the  directory,  and  I  would 
recommend  the  names  of  Messrs.  Theo.  Buhler,  cashier  First  National 
Bank  and  Mr.  D.  T.  Forbes,  V.  P.  &  G.  S.  N.  Y.  T.  &  M.  Ey.  Co.,  as 
good  men  and  acceptable  to  the  interested  parties  here."  That  on  the 
24th  of  April,  1901,  Willeford,  the  cashier  of  the  defendant  bank,  wrote 
to  said  Buchanan  saying:  'Tours  and  $1,050  duly  at  hand  and  will 
be  disposed  of  as  stated.  I  have  just  been  asked  to  go  to  Seguin  this 
eve  to  organize,  and  your  letter  will  be  placed  with  them.  I  have  not 
time  to  write  to  each  one  in  your  letter,  but  this  is  to  say  this  fund  is 
held  by  this  bank  for  the  parties  until  company  is  organized,  and  you 
can  so  show  to  each  one."  That  on  the  evening  of  April  24,  1901,  the 
required  money  having  been  paid  in  to  the  defendant  bank,  the  persons 
who  contributed  money  to  buy  said  15  acres  of  land  for  a  "ground  floor" 
met  in  Seguin,  Texas,  and  proceeded  to  organize;  they  assumed  and 
adopted  the  name  of  "The  Seguin  Oil  Company  of  Seguin  and  Beau- 
mont, Texas."  They  elected  a  president  (Walter  Xolte),  a  vice-presi- 
dent, general  manager,  secretary  and  treasurer,  and  a  full  board  of 
directors  or  managers;  that  in  this  meeting  the  Theo.  Buhler,  a  banker 
of  Victoria,  Texas,  who  had  been  recommended  by  the  said  J.  E.  Buch- 
anan, was  elected  one  of  the  board  of  directors.  At  this  meeting  most 
of  the  contributors  of  the  money  necessary  to  buy  said  15  acres  were 
present  and  participated.  That  the  oflScers  elected  at  this  meeting  caused 
letter  heads  to  be  printed,  which  they  used  in  correspondence,  by  which 
it  was  shown  that  "The  Seguin  Oil  Company  of  Seguin  and  Beaumont, 
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Texas/'  owned  lots  1,  2  and  5  in  block  D  in  the  C.  Williams  survey  in 
the  known  oil  fields  of  Beaumont.  Said  letter  heads  also  showed  the 
names  of  its  president  and  other  oflBcers,  and  the  board  of  its  directors ; 
they  showed  that  its  capital  stock  was  $150,000.  The  said  officers  also 
caused  receipt  books  to  be  issued  for  stocks,  and  put  in  the  field  to  sell 
the  stock  agents  who  were  actively  selling  until  the  30th  of  April,  1901, 
at  which  time  sales  were  stopped.  There  was  great  excitement  at  this 
meeting,  and  all  were  anxious  to  have  action  taken  as  speedily  as  pos- 
sible. King  was  present  at  the  meeting  and  saw  and  heard  what  oc- 
curred. On  the  next  train  after  the  adjournment  of  this  meeting,  two 
of  the  directors  it  had  elected  went  to  Beaumont;  and  upon  adjourn- 
ment of  the  meeting  King  telegraphed  to  T.  W.  Lane,  who  was  at  Beau- 
mont, that  the  organization  had  taken  place,  that  the  name  assumed 
by  the  company  was  "The  Seguin  Oil  Company  of  Seguin  and  Beau- 
mont, Texas,*'  that  he.  Lane,  should  make  and  place  upon  record  a  deed 
conveying  to  said  company  said  15  acres,  and  telling  him  that  a  com- 
mittee was  going  on  the  next  train  from  Seguin  and  Beaumont  to  look 
after  same;  that  thereupon  the  said  T.  W.  Lane  did  execute  a  deed  by 
which  a  good  and  perfect  title  to  the  said  15  acres  was  conveyed  to  the 
purchasers  of  the  organization  stock  in  their  assumed  name  of  "The 
Seguin  Oil  Company  of  Seguin  and  Beaumont,  Texas.'*  Said  deed 
was  dated  25th  of  April,  1901,  was  properly  acknowledged  for  record 
on  the  27th  of  April,  1901,  and  on  that  day,  by  said  Lane,  was  filed 
for  record  with  the  county  clerk  of  Jeiferson  County,  Texas.  It  was  duly 
recorded  in  the  deed  records  of  Jefferson  County,  Texas,  on  the  10th  of 
May,  1901,  and  was  forwarded  to  and  placed  in  the  actual  personal  pos- 
session of  Walter  Nolte  whom  the  purchasers  of  the  organization  stock 
had  duly  elected  as  president  of  "The  Seguin  Oil  Company  of  Seguin 
and  Beaumont,  Texas;"  that  same  was  received  by  him  on  the  25th 
of  May,  1901. 

That  there  was  no  contract  or  understanding  or  agreement  between 
said  King  and  Lane,  or  between  them  or  either  one  of  them  and  any 
of  the  persons  who  subscribed  the  money  with  which  to  buy  said  15 
acres  of  land,  to  the  effect  that  Lane  should  furnish  an  abstract  of  the 
title  to  said  land,  either  to  said  oil  company  or  to  any  one  for  it,  which 
should  be  submitted  to  attorneys  or  to  any  other  person,  or  that  the  title 
to  said  land  should  be  satisfactory  to  said  company,  or  to  its  attorneys, 
or  to  be  approved  by  its  attorneys  before  the  delivery  of  the  deed  should 
take  place.  Nor  was  any  other  person  appointed  by  the  parties  to  pass 
upon  the  title.  That  the  contract  was  only  that  tiie  deed  should  con- 
voy a  good  and  perfect  title  to  the  land ;  and  after  the  organization  of 
said  "ground  floor"  company  and  the  furnishing  of  such  deed  by  said 
T.  W.  Lane,  the  understanding  was,  that  the  defendant  bank  should  pay 
over  the  money  deposited,  as  hereinbefore  stated,  to  the  said  T.  W.  Lane 
as  payment  of  the  purchase  price  agreed  upon  for  said  land. 

At  the  time  said  money  was  deposited,  the  said  T.  W.  Lane  had  good 
and  perfect  title  to  said  land;  that  he  had  good  and  perfect  title  up  to 
the  time  he  made  said  conveyance;  that  the  delivery  of  the  deed  was 
such  as  was  contemplated  by  the  parties  and  passed  to  said  purchasers 
.ffood  and  perfect  title  to  said  land;  that  after  the  delivery  of  said  deed, 
and  orsranization  of  said  company,  as  above  set  forth,  said  bank,  as  it 
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was  understood  it  should  do,  did  pay  over  said  money  to  said  T.  W. 
Lane  as  the  price  for  the  said  land. 

At  the  time  of  the  contribution  of  the  $1,050  by  the  "Victoria  con- 
tingent" it  was  not  contemplated  by  any  of  the  parties  interested  in  the 
scheme  that  Jonathan  Lane  should  be  active  in  the  management  of  said 
company,  but,  on  the  contrary,  it  was  understood  by  all  parties  that  the 
purchasers  of  the  10  shares  of  "ground  floor''  stock  which  were  sold 
by  King  as  before  stated,  should  themselves  with  him  have  the  manage- 
ment and  control  of  the  business  aflfairs  of  the  enterprise  and  should 
elect  officers  as  they  saw  fit. 

Between  the  3d"  and  8th  of  May,  1901  (exact  date  uncertain),  a 
meeting  of  the  persons  to  whom  King  had  sold  the  10  shares  of  "organi- 
zation or  ground  floor  stock"  was  held  in  the  bank  of  Walter  Nolte  in 
Seguin,  Texas;  that  at  this  meeting  a  representative,  one  of  the  Vic- 
toria contingent,  was  present  and  participated;  that  at  this  meeting 
Mosheim,  of  the  law  firm  of  Dibrell  &  Mosheim,  reported  that  an  ab- 
stract which  the  company  had  procured,  did  not  show  a  good  title  to 
the  15  acres  of  land  in  T.  W.  Lane;  that  thereupon  the  proposed  pur- 
chasers resolved  not  to  take  the  land,  to  abandon  the  enterprise,  de- 
manded that  their  money  be  returned  to  them,  and  refused  to  allow  a 
request  made  by  Willeford  that  Lane  be  allowed  further  time  in  which 
to  show  that  he  did  have,  and  that  his  deed  of  25th  of  April,  1901,  did 
convey  to  said  purchasers,  a  good  and  perfect  title  to  said  15  acres  of 
land. 

Assignments  of  error  from  1  to  5  present  objections  to  the  action  of 
the  court  in  overruling  special  exceptions  to  certain  portions  of  defend- 
ants' answer,  in  which  it  is  alleged  that  it  was  the  understanding  of 
the  parties  that  a  permanent  organization  was  to  be  effected  by  the 
persons  holding  what  is  called  the  organization  stock  and  that  when 
this  was  accomplished  a  deed  was  to  be  made  to  this  organization. 
Coupled  with  these  assignments  is  another  which  is  addressed  to  the 
conclusion  of  law  of  the  trial  court  that  T.  W.  Lane  on  the  25th  of 
April,  1901,  executed  a  deed  by  which  a  good  and  perfect  title  to  the 
land  was  conveyed  to  the  organization, 

None  of  these  objections  to  the  answer  presented  by  these  special 
exceptions  can  be  entertained.  Defendants  in  their  answer  set  out 
fully  and  definitely  the  plan  or  scheme  under  which  the  parties  proposed 
to  operate,  according  to  which  it  was  understood  and  agreed  that  when 
the  15  shares  of  what  is  called  organization  stock  were  all  taken,  the 
persons  taking  the  same  should  effect  an  organization  preliminary  to 
the  procuring  of  a  charter  for  the  proposed  oil  company,  and  that  it  was 
to  this  organization,  and  not  to  the  corporation  when  chartered,  that 
the  deed  was  to  be  made.  It  is  specifically  stated  that  the  holders  of 
this  organization  stock  were  to  compose  this  organization  which  was  to 
be  a  "co-partnership  and  company  to  buy  land,"  and  it  is  also  specific- 
ally averred  that  the  deed  when  executed  and  recorded  was  delivered  to 
the  company.  Under  the  facts  alleged  in  the  answer,  the  execution  of 
the  deed  and  having  it  recorded  under  the  direction  of  King,  which  ib 
alleged  to  have  been  done,  was  a  sufficient  delivery.  (Xewton  v.  Emer- 
son, 66  Texas,  147.) 

The  proposition  presented  under  these  assignments  that  the  deed  to 
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the  "Seguin  Oil  Company  of  Seguin  and  Beaumont"  failed  for  lack  of 
definiteness  in  a  grantee  can  not  be  sustained.  Until  the  corporation 
was  actually  created,  by  the  granting  by  the  proper  authority  of  a 
charter,  the  persons  co-operating  in  the  steps  preliminary  to  the  in- 
corporation were  a  co-partnership  and  had  agreed  to  assume  the  name 
of  the  "Seguin  Oil  Company  of  Seguin  and  Beaumont''  and  as  such  had 
effected  an  organization  as  is  required  before  a  charter  can  be  obtained. 
If  it  was  contemplated  to  form  a  corporation  and  obtain  a  charter  upon 
the  basis  of  this  15  acres  of  land  as  the  sole  capital  there  must  neces- 
sarily have  been  a  conveyance  of  the  land  to  the  preliminary  organiza- 
tion before  this  could  have  been  done.  The  statute  requires  that  there 
be  some  sort  of  a  preliminary  organization  inasmuch  as  the  application 
for  the  charter  is  required  to  state,  among  other  things,  the  number  of 
directors  and  the  names  of  those  for  the  first  year.  (Art.  643,  Revised 
Statutes.)  It  is  required  also  to  be' shown  that  at  least  ten  percent  of 
the  authorized  capital  has  been  paid  in.  (Art.  642,  subdivision  56, 
TieY.  Stats.)  With  no  other  capital  paid  in  but  this  15  acres  of  land, 
as  to  which  there  seems  to  be  no  dispute,  necessarily  the  parties  must 
have  contemplated  that  the  land  was  to  be  conveyed  to  the  persons  form- 
ing the  corporation  before  application  for  charter  was  made.  Otherwise 
we  would  have  to  assume  that  this  affidavit  was  to  be  made  without  any 
regard  to  the  truth  of  the  matter.  It  can  not  be  said  that  the  $10,500 
was  to  be  used  as  a  basis,  for  the  proposed  corporation  was  to  have  a 
capital  of  $150,000  and  the  most  elastic  conscience  would  hardly  allow 
one  to  state  that  the  $10,500  was  ten  percent  of  this  amount  The  deed 
to  these  holders  of  organization  stock  under  the  name  they  had  assumed 
was  valid  in  equitv,  at  least,  and  did  not  fail  for  want  of  a  grantee. 
(Frost  V.  Wolf,  77*^  Texas,  455;  4  Rose's  Notes,  Texas  Reports,  p.  213; 
Dunlap  V.  Green,  60  Fed.  Rep.,  246,  and  authorities  cited.) 

What  has  been  said  in  this  connection  also  disposes  of  the  seventh 
assignment  of  error. 

The  eighth  assignment  can  not  be  sustained.  The  conclusions  of  fact 
of  the  trial  court  that  King  did  raise  $10,500  by  subscription  for  15 
shares  of  organization  stock,  is  fully  supported  by  the  evidence.  That 
part  of  this  money  was  paid  to  Lane  in  the  adjustment  of  the  business 
transaction  between  T.  W.  Lane  and  Arnim  &  Lane  and  McCommon 
could  not  affect  the  rights  of  plaintiff  and  his  associates.  The  essential 
fact,  so  far  as  they  were  concerned,  was  that  the  land  should  be  paid 
for  and  a  clear  deed  executed  conveying  title  to  themselves  and  their 
associates  in  the  pool.  By  what  sort  of  arrangement  other  parties  paid 
their  proportion  was  immaterial,  insofar  as  concerns  any  of  the  grounds 
urged  by  plaintiff  in  his  petition  for  the  recovery  of  the  money  paid  by 
him  and  his  associates. 

The  court  allowed  the  witness  King  to  testify,  over  the  objection  of 
appellant,  "that  he  thought  that  he  did  tell  Buchanan  that  Jonathan 
Lane  was  a  partner  of  Arnim  &  Jjane  as  he  had  always  understood  the 
fact,"  to  which  appellant  excepted.  .There  was  no  error  in  the  rulinp^ 
especially  in  view  of  the  fact  that  the  trial  was  before  the  court. 

The  tenth,  eleventh  and  twelfth  assignments  are  without  merit.  The 
finding  of  fact  complained  of  in  the  eleventh  assignment  **that  the 
Victoria  contingent  did  not  contemplate  or  understand  that  Jonathan 
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Ijane  should  be  active  in  the  management  of  the  company,"  is  fully 
supported  by  the  evidence,  and  such  finding  is  adopted  by  us.  Upon 
this  hypothesis  it  was  unnecessary  to  find  fui-tlier  as  a  conclusion  of 
law  whether  or  not  there  was  a  breach  of  the  contract  by  the  use  of  the 
money  by  the  proposed  enterprise  in  which  Jonathan  Lane  was  not 
specially  interested,  and  whether  or  not  the  interest  which  he  may  have 
had  in  Beaumont  speculation  through  Arnim  &  Lane  complied  with  the 
contract  that  he  should  be  specially  interested.  The  entire  contention 
of  plaintiff  with  regard  to  the  fact  that  Jonathan  Lane  was  not  "speci- 
ally interested"  in  the  enterprise  rests  upon  a  bare  statement  in  the 
letter  of  Buchanan,  accompanying  the  remittance  of  the  money  to  Mc- 
Common  for  the  'Victoria  contingent"  heretofore  set  out,  in  which  he 
speaks  of  the  "organization  of  the  oil  company  in  which  I  am  told 
yourself,  Mr.  Jonathan  Lane  and  others  associated  with  you  are  chiefly 
interested."  This  was  certainly  not  more  than  a  representation  that 
the  writer  had  been  told  that  Jonathan  Lane  was  interested  in  the  same 
way  and  to  the  same  extent  as  McCommon  and  the  others  interested 
with  him.  It  falls  far  short  of  being  even  a  statement  that  the  writer 
of  the  letter  had  been  informed  that  Jonathan  Lane  was  to  be  specially 
interested  in  the  management,  and  very  far  short  of  making  it  a  part 
of  the  contract  and  a  condition  of  the  Victoria  subscription  that  he  was 
to  be  so  specially  interested.  He  does  not  appear  to  have  been  present 
at  the  organization  meeting  in  Seguin  in  April,  which  closed  amid 
great  enthusiasm,  nor  at  the  subsequent  meeting  in  May  or  June  at 
which  objection  was  first  made  to  paying  over  the  money  on  the  sole 
ground  that  the  title  was  not  good.  We  think  this  statement  in  Buch- 
anan's letter  to  McCommon  can  not  bear  the  burden  which  appellant 
seeks  to  make  it  carry,  and  it  does  not  appear  reasonable  that  the  parties 
themselves  should  have  so  understood  it.  The  trial  court  placed  a  just 
construction  upon  it  in  holding  that  the  fact  that  Jonathan  Lane  was 
interested  through  the  subscription  of  Arnim  &  Lane,  of  which  firm  he 
was  a  member,  for  one  share  of  organization  stock,  was  a  sufficient 
compliance  with  whatever  representation  was  made  in  the  letter  of 
Buchanan  to  McCommon. 

So  far  as  concerns  the  point  raised  in  the  twelfth  assignment  about 
McCommon  not  having  been  "specially  interested,"  this  was  immaterial 
under  the  pleadings  of  appellant,  which  do  not  refer  to  this  fact  at  all. 

It  is  a  sufficient  answer  to  the  assignments  of  error  from  thirteenth 
to  seventeenth  that  we  find  as  a  fact,  adopting  the  finding  of  the  trial 
court,  as  set  out  in  this  opinion,  that  there  was  no  contract  that  Lane 
should  furnish  an  abstract  of  title,  or  that  the  same  should  be  approved, 
before  the  money  was  paid  over,  but  only  that  the  deed  should  convey  a 
good  and  perfect  title,  which  the  trial  court  found  it  did  do,  which 
finding  we  approve.  "Providing"  a  perfect  title  meant  no  more  than 
this.  An  abstract  was  prepared  and  presented  to  the  organization  which 
was  examined  by  attorneys  and  rejected,  but  Willeford's  plea  for  time 
to  have,  not  the  title,  but  the  abstract  corrected  or  completed  was  re- 
jected. At  any  rate  when  T.  W.  Lane  executed  a  deed  to  the  company 
conveying  a  perfect  title  to  the  land  every  requirement  of  the  agreement 
was  complied  with  to  authorize  the  paying  over  of  the  money  by  the 
bank.    The  parties  had  no  right  to  demand  more  than  this,  not  a  good 
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deed  merely,  but  a  deed  conveying  perfect  title.    There  was  no  guarantee 
that  the  land  should  be  oil  producing. 

What  has  been  last  said,  with  the  added  statement  that  we  have 
examined  carefully  the  objections  made  by  appellant  to  the  title  and  do 
not  think  they  are  tenable  and  that  we  agree  to  all  the  findings  of  the 
trial  court  as  to  the  title,  disposes  also  of  the  eighteenth,  nineteenth 
and  twentieth  assignments  of  error. 

The  twenty-first,  twenty-second,  twenty-third  and  twenty-fourth  as- 
signments are  grouped  together.  None  of  them  can  be  sustained.  No 
order  or  check  was  necessary  to  authorize  the  bank  to  pay  over  the 
money.  The  evidence  shows  that  it  was  not  so  contemplated,  and  no 
such  issue  is  made  by  the  pleadings.  We  think  it  is  a  fair  deduction 
from  the  evidence  that  King,  on  account  of  his  relation  to  the  parties, 
upon  the  organization  at  Sequin  in  April,  was  authorized  to  so  notify 
Lane  and  to  request  him  to  execute  the  deed  and  have  it  recorded. 

There  was  no  error  in  permitting  the  witness  Willeford  to  testify 
that  the  money  paid  over  by  the  bank  was  credited  to,  turned  over  or 
paid  over  to  Lane,  as  set  out  in  the  twenty-fifth  and  twenty-sixth 
assignments.  The  deed  was  executed,  which  was  an  acknowledgment 
of  receipt  of  the  money  as  between  Lane  and  the  grantees.  There  is  no 
suggestion  that  Lane  claims  otherwise.  The  cashier  of  the  bank  could 
properly  testify  that  it  was  credited  to  him  without  being  required  to 
produce  the  books.    If  not,  the  error  was  harmless  and  immaterial. 

The  twenty-seventh  assignment  presents  what  would  be  a  serious 
question  if  the  plaintiflP^s  pleadings  had  been  so  framed  as  to  present 
the  issue.  By  his  pleadings  appellant  seeks  to  recover  back  the  money 
turned  over  to  the  Flatonia  bank  on  three  grounds : 

First.  Because  Jonathan  Lane  was  not  chiefly  interested  in  the  pro- 
posed enterprise,  as  it  was  understood  he  should  be. 

Second.  Because  the  corporation  was  not  created  and  there  was  no 
authority  to  make  the  deed  except  to  the  corporation,  and 

Third.  Because  the  abstract  of  title  showed  that  T.  W.  Lane's  title 
was  not  good. 

The  fact  that  McCommon,  Arnim  and  Willeford  were  themselves 
the  real  owners  of  the  15  acres  of  land  which  it  was  proposed  that 
appellant  and  other  "ground  floor'*  people  in  connection  with  Mc- 
Common, Arnim  and  Willeford  should  buy  from  T.  W.  Lane,  thus 
creating  what  appellant  terms  a  "sub-cellar"  under  the  "ground  floor/' 
and  that  the  15  acres  for  which  it  was  proposed  the  parties  should  pay 
$10,500  was  a  part  of  a  tract  of  85  acres  which  T.  W.  Lane,  acting  for 
himself  and  McCommon,  Arnim  and  Willeford,  had  just  bought  for 
$12,500,  is  not  referred  to  in  any  way  in  the  pleadings.  Pacts  proven 
but  not  alleged  can  not  form  the  basis  of  a  recovery.  The  trial  court 
seems  to  have  taken  the  same  view  of  this  question,  as  shown  by  the 
fourth  conclusion  of  law,  where  the  court  is  careful  to  find  that  "As 
the  pleadings  stand*'  there  is  no  fact  deducible  from  the  evidence  to 
support  a  recovery  by  plaintiff. 

We  find  no  error  in  the  record  authorizing  a  reversal  and  the  judg- 
ment is  affirmed. 

Affirmed. 
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ON  BEHEABINO. 

Our  attention  has  been  called,  upon  motion  for  rehearing  by  appel- 
lant, to  an  inaccuracy  in  our  opinion,  in  which  it  is  stated  "That  the 
plaintiff  (appellant)  pleaded  that  the  money  had  been  paid  over  to  one 
T.  W,  Lane  in  purchase  of  certain  land  in  JefEerson  County "  The 
statement  should  have  been  that  "plaintiff  pleaded  that  defendants 
(appellees)  claimed  that  the  money  had  been  paid  over  to  one  T.  W. 
Ijane  in  the  purchase  of  certain  land  in  Jefferson  County."  The  in- 
accuracy referred  to  is  here  corrected. 

At  the  request  of  appellant  the  following  additional  facts  are  found : 

A  pool  had  been  formed  composed  of  Arnim  &  Lane,  Willeford,  Mc- 
Common  and  T.  W.  Lane  to  trade  in  oil  lands.  Arnim  &  Lane,  McCom- 
mon  and  Willeford  put  up  the  money  and  T.  W.  Lane  did  the  trading, 
taking  deeds  to  lands  bought  in  his  own  name.  They  were  all  equally 
interested  in  the  profits  of  such  trading  in  the  proportion  of  one-fourth 
to  Arnim  &  Lane,  and  one-fourth  to  each  of  the  other  three.  The  losses 
were  to  be  shared  by  all  of  them  equally  except  T.  W.  Lane,  who  was  not 
to  be  responsible  for  losses. 

Under  this  arrangement  T.  W.  Lane  bought  a  tract  of  851/^  acres  of 
land,  of  which  the  15  acres  in  controversy  here  was  a  part,  paying  there- 
for $12,825  and  taking  the  deed  in  his  own  name. 

The  money  agreed  to  be  contributed  by  Arnim  &  Lane,  Willeford,  Mc- 
Common  and  Lane  was  never  in  fact  paid  into  the  bank  as  part  of  the 
$10,500  with  which  to  pay  for  the  15  acres,  nor  was  the  share  of 
Arnim  &  Lane,  Willeford  or  McCommon  ever  in  fact  paid  over  to  T. 
W.  Lane,  but  their  shares  were  left  to  be  adjusted  in  the  settlement  with 
T.  W.  Lane  of  the  business  in  which  they  had  embarked  as  aforesaid. 

Motion  overruled. 

Writ  of  error  refused. 


City  op  Houston  v.  I.  Kapner. 

Decided  June  21,  1906. 

1. — Condiisions  of  Fact  and  Law — ^Volnntary  Filingr  by  JuAgt, 

Conclusions  of  fact  and  law  voluntarily  filed  by  a  trial  judge  can  not 
be  given  the  force  and  effect  of  conclusions  filed  upon  request  of  either  party 
as  provided  by.  the  statute,  and  may  be  ignored  by  the  party  appealing.  Rev. 
Stats.,  art.  1333. 

S. — Suit  to  Canoel  Deed— ETidence  Held  Sufficient — Time — ^Essence  of  Contract. 
Plaintiff  conveyed  to  the  city  of  H.  a  strip  of  land  upon  the  sole  consid- 
eration of  the  undertaking  and  agreement  on  the  part  of  the  city  to  convert 
the  same  into  a  street  and  to  build  or  assist  in  building  a  bridge  across  an 
adjacent  bayou,  all  of  which  was  to  be  done  within  a  certain  time  specified. 
Evidence  considered,  and  hold  to  show  that  time  was  of  the  essence  of  the 
contract,  and  sufficient  to  sustain  the  judgment  of  the  court  cancelling  the  deed. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  before 
Hon.  Xorman  G.  Kittrell. 
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T.  H.  Stone  and  W.  J.  Howard,  for  appellant. — Unless  it  appears 
therefrom  by  its  clear  and  unequivocal  terms  that  time  is  of  the  essence 
of  a  contract,  and  that  it  was  the  intention  of  the  parties  at  the  time 
such  contract  was  made  that,  unless  it  should  be  performed  promptly 
at  the  time  therein  specified,  forfeiture  would  result,  such  construction 
will  not  be  given  it,  but  a  reasonable  time  will  be  permitted  the  obligee 
in  which  to  fully  comply  with  the  contract.  Primm  v.  Barton,  18  Texas, 
226;  Younger  V.  Welch,  22  Texas,  425;  Scarborough  v.  Arrant,  25 
Texas,  135 ;  Hanks  v.  Pickett,  27  Texas,  99 ;  Hild  v.  Linne,  45  Texas, 
478;  KirchofiE  v.  Voss,  67  Texas,  320;  Watson  v.  Walker  &  Co.,  67 
Texas.  653;  Seley  v.  Texas,  St.  L.  Ry.  Co.,  2  Texas  App.  Civ.,  sec.  87. 

W,  0,  Love  and  ff.  J.  Kapner,  for  appellee. — In  a  suit  to  rescind  an 
executory  contract  for  the  conveyance  of  land,  where  no  part  of  the  pur- 
chase money  is  paid  in  cash,  but  the  whole  of  the  consideration  is  to  be 
paid  or  performed  in  the  future,  within  a  specified  time,  the  vendor  is 
entitled  to  rescind  upon  the  failure  of  the  vendee  to  pay  the  purchase 
money  or  perform  the  conditions  upon  which  the  title  is  to  vest,  within 
the  time  specified  in  the  deed,  and  in  such  case  no  equities  exist  in  favor 
of  the  vendee.  Lanier  v.  Foust,  81  Texas,  189 ;  Ef ron  v.  Burgower,  57 
S.  W.  Sep.,  306;  Browning  v.  Estes,  3  Texas,  477;  Allen  v.  Mitchell, 
13  Texas,  378;  Wheatley  v.  Griffin,  60  Texas,  213;  Secrest  v.  Jones,  30 
Texas,  "603;  McAfee  v.  Robertson,  43  Texas,  597;  Keys  v.  Mason,  44 
Texas,  144;  Ransom  v.  Brown,  63  Texas,  188;  Walker  v.  Emerson,  20 
Texas,  706;  Estes  v.  Browning,  11  Texas,  237. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee to  cancel  a  deed  made  by  him  to  appellant  on  February  22,  1904, 
conveying  to  it  for  street  purposes  a  strip  of  land  described  in  said  deed 
as  follows:  "Beginning  at  a  point  where  the  south  line  of  what  is 
known  as  the  Gable  tract  intersects  with  the  west  line  of  Gable  Street, 
as  it  now  exists,  running  thence  in  a  westwardly  direction  along  the 
south  line  of  said  Gable  tract  for  a  distance  of  ten  feet,  and  thence  in 
a  northerly  direction,  more  or  less,  to  Buffalo  Bayou ;  thence  down 
Buffalo  Bayou  with  its  meanders  for  a  distance  of  forty  feet,  opposite  the 
cast  line  of  Gable  Street  as  it  now  exists  and  is  located :  thence  south  to 
an  intersection  with  the  east  line  of  said  Gable  Street  as  it  now  exists, 
forty  feet,  more  or  less;  thence  west  to  the  west  line  of  Gable  Street,  as 
the  same  is  now  located;  thence  south  along  the  west  line  of  Gable 
Street,  as  now  located,  to  the  place  of  beginning.^' 

The  substance  of  the  allegations  of  the  petition  are  thus  accurately 
stated  in  appellant's  brief : 

"That  by  the  terms  and  recitals  in  said  deed,  said  property  was  con- 
veyed by  plaintiff  to  defendant  for  the  purpose  of  enabling  it  to  widen 
and  extend  Gable  Street  in  front  of  plaintiff's  other  property  situated  in 
the  vicinity  of  the  property  so  eonveyod.  That  said  deed  contained  the 
stipulation  that  said  plaintiff  conveyed  said  property  in  consideration  of 
the  promise  of  the  city  of  Houston  that  it  would,  within  twelve  months 
from  October  12,  1903,  cause  to  be  constructed  and  completed  an  iron 
or  steel  bridge  across  Buffalo  Bayou  at  a  point  opposite  Gable  Street,  in 
the  Second  Ward,  connecting  with  McKee  Street,  in  the  Fifth  Ward  of 
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said  city,  and  the  further  consideration  that  the  city  would  extend 
Gable  Street  so  as  to  utilize  for  street  purposes  the  land  conveyed,  and 
have  all  obstructions  removed  from  said  land  within  twelve  months  from 
the  date  of  said  deed,  and  have  said  property  opened  up  and  utilized  as 
a  street.  That  said  deed  contained  a  stipulation  that  said  deed  was  made 
upon  condition  that  the  city  of  Houston  performed  the  covenants  stated 
in  the  deed,  and  that  should  it  fail  to  assist  the  county  of  Harris  in  the 
construction  of  said  bridge,  and  for  that  reason  the  bridge  should  not 
be  built  and  completed  as  therein  specified,  and  that  should  the  city 
fail  to  have  the  land  conveyed,  cleared  of  obstructions  and  utilized  as  a 
part  of  Gable  Street,  within  twelve  months  from  October  12,  1903,  the 
said  conveyance  should  be  void,  and  all  rights  conferred  upon  said  city 
should  revert  to  plaintiff.  That  the  plaintiff  received  no  consideration 
whatever  for  the  execution  of  said  deed,  and  that  it  was  not  intended 
he  should  receive  any  consideration,  except  such  as  he  would  receive  on 
account  of  having  the  land  described  in  the  deed  converted  into  a  public 
street,  with  a  bridge  across  Buffalo  Bayou  at  the  foot  of  said  street 
when  80  extended.  That  at  the  time  said  deed  was  executed.  Gable 
Street  was  a  narrow  street  in  width,  including  sidewalks,  extending  from 
Race  Street  in  a  northerly  direction  about  388  feet  from  Buffalo  Bayou ; 
that  there  was  no  outlet  north  of  its  terminus,  and  that  the  portion 
of  the  street  then  in  existence  was  too  narrow  for  use  as  a  public 
thoroughfare;  that  the  plaintiff  owned  and  still  owns  about  10  acres 
of  land  lying  along  the  north  and  west  line  of  Gable  Street,  and  extend- 
ing to  Buffalo  Bayou ;  that  plaintiff  desired  to  have  Gable  Street  wid- 
ened ten  feet,  and  have  it  extended  from  its  terminus  to  Buffalo  Bayou, 
in  order  that  he  might  utilize  said  street  so  made  in  front  of  his  prop- 
erty as  a  means  of  ingress  and  egress;  that  if  the  city  had  complied  with 
its  covenants  contained  in  said  deed,  plaintiff's  property  abutting  there- 
on would  have  been  greatly  benefited.  That  the  time  within  which  the 
said  covenants  were  to  have  been  performed  has  long  since  expired,  and 
defendant  has  failed  and  refused  to  comply  with  the  terms  of  said  deed; 
that  it  failed  to  have  the  land  described  in  said  deed  cleared  of  obstruc- 
tions and  utilized  as  a  street,  and  has  refused  to  extend  Gable  Street,  and 
refused  to  assist  Harris  County  in  building  a  bridge  across  Buffalo 
Bayou ;  that  while  it  is  true  Harris  County  did  construct  a  steel  bridge 
across  Buffalo  Bayou  opposite  McKee  Street,  same  was  built  without 
the  assistance  of  the  defendant,  and  was  not  completed  within  the  time 
stipulated  in  the  deed.  That  instead  of  said  city  utilizing  that  portion 
of  the  land  conveyed  to  it  in  the  deed,  extending  from  the  terminus 
of  Gable  Street  about  388  feet  northward  to  Buffalo  Bayou,  said  defend- 
ant permitted  Harris  County  to  utilize  the  same  for  the  purpose  of 
constructing  thereon  the  trestle  work  extension  of  the  bridge  across  said 
Bayou,  which  is  constructed  at  a  great  elevation  above  plaintiff's  land 
and  above  the  grade  line  of  Gable  Street,  as  the  same  would  have  been 
constructed  had  the  said  property  been  utilized  for  the  purpose  of  a 
street ;  that  said  abutment  operates  as  an  obstruction  to  plaintiff  in  the 
use  and  enjoyment  of  his  property.  That  the  city  failed,  neglected  and 
refused  to  remove  the  obstructions  from  the  strip  of  land  ten  feet  in 
width,  running  parallel  with  Gable  Street,  and  failed  -and  refused  to 
widen  said  Gable  Street  so  as  to  include  said  10  foot  strip,  so  that  a 


510  Tkxas  Civil  Appi:als  Reports,  Vol.  43.  [June, 

portion  of  plaintiff's  property  is  still  situated  upon  said  narrow  street 
or  same  abuts  upon  the  narrow  strip  of  land  intervening  between  it  and 
what  is  now  Gable  Street.  That  the  said  covenants  contained  in  the 
deed  were  to  be  performed,  and  were  expressly  made  the  essence  of  the 
contract  by  the  terms  of  said  deed.  Plaintiff  prayed  that  he  have  judg- 
ment against  the  defendant,  cancelling  said  deed,  and  rescinding  the 
executory  contract  of  sale  or  conveyance,  evidenced  thereby,  and  that  he 
recover  the  title  and  possession  of  the  property  and  premises  described 
in  said  deed,  and  that  his  title  to  the  same  be  quieted  and  vested  in  him.** 
The  suit  was  filed  on  December  6,  1904. 

The  defendant  answered  by  general  and  special  exceptions,  the  special 
exceptions  being  as  follows: 

"(1)  That  it  was  not  alleged  therein  that  time  was  of  the  essence  of 
the  contract  which  plaintiff  was  seeking  in  his  petition  to  have  rescinded. 

"(2)  That  plaintiff  did  not  offer  to  do  equity  and  offer  to  return  to 
the  defendant  the  consideration  which  he  had  received  for  the  deed  which 
he  was  seeking  to  have  cancelled. 

"(3)  That  it  appeared  from  said  petition  that  plaintiff  had  a  full, 
adequate  and  complete  remedy  at  law,  and  was  not  entitled  to  the  equit- 
able relief  of  rescission  of  the  contract  in  his  petition  sought  to  be  re- 
scinded/* 

It  also  interposed  a  general  denial,  and  by  special  pleas  averred  that 
the  contract  had  been  substantially  performed  on  its  part,  and  that  at 
the  time  of  making  said  contract  it  was  not  understood  by  the  parties 
that  time  was  of  the  essence  of  the  contract,  but  it  was  only  contemplated 
that  the  conditions  upon  which  the  deed  was  executed  and  delivered 
should  be  performed  within  a  reasonable  time,  and  it  was  not  agreed 
or  understood  by  the  parties  that  failure  to  comply  with  said  conditions 
within  the  time  specified  in  the  deed  would  authorize  its  cancellation. 
The  answer  closes  with  the  following  tiender  of  performance: 

"And  the  defendant  offers  to  do  equity  and  to  proceed  without  delay 
and  with  all  possible  despatch  with  the  performance  of  the  condi- 
tions upon  which  said  deed  was  executed  and  delivered,  which  have 
not  yet  been  performed." 

The  cause  was  tried  without  a  jury,  and  judgment  was  rendered  in 
favor  of  plaintiff  cancelling  the  deed  and  decreeing  him  title  and  pos- 
session of  the  land  in  controversy. 

The  deed  sought  to  be  canceled  was  executed  for  the  considerations 
set  out  in  the  petition,  and  contains  the  following  recital: 

"It  is  understood,  however,  and  hereby  expressly  stipulated,  that  this 
conveyance  is  made  upon  the  condition  that  the  city  of  Houston  shall 
keep  and  perform  its  covenants  as  hereinbefore  set  forth,  in  considera- 
tion of  which  this  conveyance  is  made,  and  should  the  said  city  of  Hous- 
ton fail  to  aid  and  assist  the  county  of  Harris  in  the  construction  of 
said  bridge,  and  if,  fo;*  that  reason,  said  bridge  should  not  be  built, 
finished  or  completed  within  the  time  hereinbefore  specified,  or  should 
the  said  city  of  Houston  fail  to  have  the  land  hereby  conveyed  cleared 
of  obstructions  and  utilized  as  a  part  of  Gable  Street  for  the  use  of 
the  public  of  said  city  within  twelve  months  from  October  12,  1903, 
then  this  conveyance  shall  become  null  and  void^  and  all  the  ti^  and 
rights  above  conferred  upon  said  city  shall  revert  to  me,  hmk  BfMi  Sbet. 
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compliance  upon  the  part  of  said  city  of  Houston  with  its  covenants,  as 
hereinbefore  set  forth,  this  deed  shall  become  and  remain  absolute." 

There  is  no  evidence  that  the  appellant  ever  performed  or  attempted 
to  perform  any  of  the  obligations  imposed  upon  it  by  said  deed. 

The  county  of  Harris  built  a  bridge  over  Buffalo  Bayou  at  iiie  point 
designated  in  the  deed,  but  this  bridge  was  not  built  with  the  aid  of 
appellant,  and  was  not  built  within  the  time  specified  in  the  deed,  it 
not  having  been  completed  until  November,  1904.  No  part  of  the  land 
conveyed  by  the  deed  has  been  cleared  of  obstructions  or  in  any  way  im- 
proved or  prepared  by  appellant  for  use  as  a  street.  The  county  of 
Harris  has  constructed  a  dump  and  trestle  work  approach  to  the  bridge 
before  mentioned  over  that  portion  of  the  land  conveyed  by  said  deed 
extending  from  the  end  of  Gable  Street  north  to  the  bayou.  This 
approach  is  much  higher  than  the  grade  line  of  Qable  Street  and  neces- 
sarily prevents  the  use  as  a  street  of  that  portion  of  the  land  upon  which 
it  is  placed.  The  evidence  shows  that  the  necessary  expense  of  remov- 
ing the  obstructions  from  the  remainder  of  the  land  and  preparing  it 
for  use  as  a  street  would  be  considerable.  The  only  evidence  as  to  the 
ability  and  willingness  of  the  city  to  perform  its  contract  in  this  regard 
is  the  following  testimony  of  the  mayor  of  the  city : 

*1n  view  of  the  expense,  in  addition  to  moving  the  five  houses  and 
fences,  and  in  view  of  the  city's  financial  condition,  I  think  we  could 
probably  and  would  have  it  done  during  this  year,  probably  in  the  fall. 
I  say  that  for  the  reason  that  up  to  about  the  first  of  September  we 
probably — say  from  about  April  to  the  1st  of  September — probably  we 
would  have  to  borrow  money  because  we  would  have  none  coming  in, 
but  we  expect  to  have  it  about  the  1st  of  September.  We  could,  if  it 
were  a  pressing  need,  borrow  the  money  under  the  charter  without  any 
question  at  all,  and  we  would  have  no  difficulty  in  financing  it.  To  build 
that  six  hundred  feet  I  believe  would  cost  a  right  smart  sum  of  money 
and  that  is  a  thing  that  is  problematical,  in  all  probability  it  would  be 
done  during  that  time,  but  I  wouldn't  undertake  it  right  away." 

On  redirect  examination  he  testified: 

**We  plead  here  and  offer  to  do  equity,  and  as  far  as  possible  do  all 
necessary  to  protect  Mr.  Kapner  and  perform  this  contract ;  if  this  court 
would  enter  a  decree  cancelling  this  deed  upon  the  condition  that  these 
obstructions  were  not  moved  back  and  this  street  put  in  proper  condition 
within  sixty  or  ninety  days,  something  of  that  kind,  as  to  whether  or 
not  it  is  within  the  power  of  the  city  under  a  pressing  necessity  of  that 
kind  to  move  back  these  obstructions  and  fix  the  street  as  Mr.  Love  has 
indicated,  from  what  I  have  heard  of  the  evidence,  that  would  have  to  be 
done,  and  I  should  think  so." 

The  trial  judge  filed  conclusions  of  fact  and  law  which  appear  in  the 
record,  but  it  does  not  appear  that  any  request  for  such  conclusions  was 
made  by  either  party.  Appellant  objects  to  our  considering  these  con- 
clusions on  the  ground  that,  no  request  having  been  made  for  same,  they 
can  not  be  properly  regarded  as  a  part  of  the  record.  The  statute  does 
not  require  a  trial  judge  to  file  his  conclusions  of  law  and  fact  in  cases 
tried  by  him  unless  so  requested  by  one  of  the  parties  to  the  suit,  and 
when  such  conclusions  are  voluntarily  filed  by  the  judge  neither  party 
is  required  to  take  notice  of  them,  and  no  exception  to  the  conclugions 
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nor  assignment  predicating  error  on  the  findings  of  fact  therein  con- 
tained is  required  of  the  party  against  whom  such  finding  is  made  to 
entitle  him  to  attack  the  judgment  on  the  ground  that  it  is  unsupported 
by  the  evidence.  (Rev.  Stats.,  art.  1333.)  Conclusions  of  fact  and 
law  voluntarily  filed  by  a  trial  judge  can  not  be  given  the  force  and 
effect  of  conclusions  filed  under  the  statute  above  cited.  The  ques- 
tion of  whether  conclusions  so  filed  can  be  considered  by  an  Appellate 
Court  as  a  part  of  the  record  for  any  purpose  is  not  presented,  and  we 
do  not  feel  called  upon  to  decide. 

The  several  assignments  of  error  presented  in  appellants  brief  raise 
but  the  one  question  of  whether  the  evidence  is  sufficient  to  sustain  the 
judgment  of  the  trial  court.  There  is  no  conflict  in  the  testimony  and 
the  question  is  only  as  to  the  legal  effect  of  undisputed  facts. 

The  deed  from  appellee  to  appellant  declares  in  plain  and  unequivocal 
language  that  the  conveyance  of  the  land  is  upon  condition  that  appel- 
lant should  perform  the  covenants  in  consideration  of  which  the  deed  was 
executed  within  the  time  specified,  and  if  it  failed  so  to  do  no  title 
should  pass  by  the  deed,  and  all  the  rights  of  appellant  thereunder 
should  revert  to  the  grantor.  None  of  these  covenants  have  been  per- 
formed by  the  appellant,  and  the  bridge  which  was  constructed  by  Har- 
ris County  was  not  completed  within  the  time  specified  in  the  deed. 

No  consideration  was  paid  appellee  for  the  conveyance.  He  had  no 
direct  interest  in  the  bridge,  and  his  only  compensation  for  parting  with 
his  land  was  the  incidental  benefit  which  he  would  derive  from  the  en- 
hancement in  the  value  of  his  adjoining  property  caused  by  the  con- 
struction of  the  bridge  and  the  improvement  of  the  street.  Under  these 
facts  time  must  be  considered  as  of  the  essence  of  the  contract,  and  ap- 
pellant not  having  performed  its  covenants  within  the  time  specified 
acquired  no  title  to  the  land.  (Garrison  v.  Cooke,  6  Texas  Ct.  Rep., 
605.) 

Tf  the  failure  to  complete  the  bridge  within  the  time  specified  in  the 
contract  was  not  in  itself  a  sufficient  ground  for  rescission,  appellant 
has  shown  no  equity  which  would  entitle  it  to  any  further  extension  of 
time  in  which  to  perform  the  contract,  there  having  been  no  effort  on 
its  part  to  perform  any  of  its  contract  undertakings.  It  in  no  way  pro- 
cured, or  aided  in  the  construction  of  the  bridge  by  Harris  County, 
and  the  mere  fact  that  a  bridge  has  been  constructed  can  not  be  re- 
garded as  a  part  performance  of  the  contract  by  appellant  and  raised 
no  equity  in  its  favor. 

We  are  of  opinion  that  the  judgment  of  the  trial  court  should  be 
affirmed  and  it  has  been  so  ordered. 

Afflrmed. 


Alfred  Waterhousb  et  al.  v.  W.  C.  Corbett  et  al. 

Decided  June  21,  1906. 

1. — Location — Snrvey — Notice — Certificate. 

The  record,  in  the  surveyor's  oflSce,  of  the  field  notes  of  a  survey  actually 
made,  is  authorized  by  law  and  is  notice  to  subsequent  locators.     It  will  be 

xmed  that   the  surveyor   had  possession  of  the  certificate,  and  it  is   not 
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necessary  to  show,  as  against  one  claiming  under  a  subsequent  location  and 
surrey,  that  the  certificate  was  left  on  file  in  his  office. 

2. — Cases  Distinguished. 

Wyllie  V.  Wynne,  26  Texas,  43;  Lewis  v.  Durst,  10  Texas,  398;  Woods  v. 
Durrett,  28  Texas,  430,  distinguished,  and  Timon  v.  Whitehead,  58  Texas,  295; 
Morris  v.  Brinlee,  14  Texas,  285,  followed. 

8. — Survey — ^Eetum  of  Field  Notes. 

The  courts  can  not  hold  a  location  and  survey  invalid,  as  against  a  sub- 
sequent locator,  for  failure  to  return  the  field  notes  and  certificate  to  the  gen- 
eral land  office  in  a  reasonable  time,  where  the  Legislature,  by  relief  acts,  has 
extended  the  time  allowed  by  statute  for  such   return. 

4. — ^Looation — Surrey — Notice. 

A  junior  location  and  survey  can  not  prevail  over  a  prior  one,  as  being 
by  an  innocent  locator  without  notice,  where  it  appears  to  have  been  made  in 
recognition  of  such  prior  survey  and  presents  merely  a  question  of  conflict  by 
overlapping  boundaries. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

Ford,  Stone  d  Ford,  for  plaintiffs  in  error. — The  party  claiming  by 
virtue  of  a  file  made  in  1840,  must  show  that  his  scrip,  warrant  or  cer- 
tificate, under  which  the  file  was  made,  was  left  in  the  county  surveyor's 
ofiiee  in  support  of  his  file.  Wyllie  v.  Wynne,  26  Texas,  43 ;  Lewis  v. 
Durst,  10  Texas,  398;  Woods  v.  Durrett,  28  Texas,  430;  Johnson  v. 
Eldridge,  49  Texas,  521 ;  State  v.  Vickery,  19  Texas,  326 ;  Warren  v. 
Shuman,  5  Texas,  455;  Tom  v.  Sayers,  64  Texas,  341. 

The  field  notes  should  have  been  returned  to  the  Land  OflBce  within 
a  reasonable  time.  Lewis  v.  Durst,  10  Texas,  398;  Woods  v.  Durrett, 
28  Texas,  430 ;  McGfee  v.  Chadoin,  30  Texas,  656. 

Ross  &  Wood  and  Hunt  &  Myer,  for  defendants  in  error. — ^The  rights 
of  the  parties  to  this  suit  are  in  no  wise  dependent  upon  the  priority 
of  "files.'* 

The  record  of  surveys  of  the  various  counties  in  Texas,  in  the  office  of 
the  county  surveyors,  were  and  are  public  records,  and  all  persons  deal- 
ing with  public  lands  were  and  are  charged  with  notice  of  their  con- 
tents. Act  of  Dec.  14,  1839;  Sayles'  Early  Laws,  art.  398,  sec.  9; 
Act  of  Feb.  5,  1840;  Sayles'  Early  Laws,  art.  838,  sec.  6;  Wyllie  v. 
Wynne,  26  Texas,  43 ;  Timon  v.  Whitehead,  58  Texas,  295-298 ;  Morris 
V. 'Brinlee,  14  Texas,  285-290. 

The  locator  of  the  Bowman  certificate  would  be  charged  with  notice  of 
location  apd  boundaries  of  the  William  Francis  survey,  and  he  would 
have  no  right  to  presume  that  this  location  had  been  abandoned,  for 
the  record  in  the  surveyor's  office  would  at  least  put  him  upon  inquiry. 
Slayton  v.  Singleton,  72  Texas,  213;  Bryan  v.  Crump,  55  Texas,  15; 
Harrison  v.  Boring,  44  Texas,  263;  Orme  v.  Boberts,  33  Texas,  772; 
Powell  V.  Haley,  28  Texas,  57. 

The  statutes  relating  to  the  matter  in  hand  never  prescribed  that  the 
surveys  should  be  returned  to  the  Greneral  Land  Office  within  a  reason- 
Vol.  XLIII.  Civil— 33. 
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able  time,  but,  on  Uie  contrary,  after  tlie  passage  of  the  Act  of  Feb- 
ruary 5,  1840,  which  was  the  first  law  on  the  subject,  various  relief 
acts  were  passed  extending  the  time  for  returning  field  notes  to  August 
31,  1853.  Pasch.  Dig.,  art.  4542;  Act  Feb.  5,  1840;  Sayles'  Early  Laws, 
art.  838;  1  Sayles'  Real  Estate  Laws  of  Texas,  art.  507;  Relief  Acts: 
Pasch.  Dig.,  art.  4114,  et  seq.;  Joint  Resolution,  Dec.  10,  1840,  Sayles* 
Early  Laws,  art.  848;  Joint  Resolution,  Nov.  27,  1841,  Sayles'  Early 
Laws,  art.  1120;  Joint  Resolution,  Dec.  27,  1842,  Sayles'  Early  Laws, 
art  1237;  Joint  Resolution,  June  26,  1845,  Sayles'  Early  Laws,  art 
1542;  Joint  Resolution,  Dec.  31,  1847,  Sayles'  Early  Laws,  art.  1758; 
Joint  Resolution,  Dec.  31,  1849,  Sayles'  Early  Laws,  art.  1943;  Act 
of  Sept  6,  1850;  Sayles'  Early  Laws,  art.  2125;  Act  of  Feb.  10,  1852; 
Sayles'  Early  Laws,  art.  2253 ;  Wyllie  v.  Wynne,  26  Texas,  43. 

GILL,  Chief  Justice. — Alfred  Waterhouse  brought  this  suit  in  the 
form  of  an  action  of  trespass  to  try  title  for  the  recovery  of  the  Bow- 
man league  in  Harris  County.  He  made  defendants,  W.  C.  Corbett, 
Julius  Leider,  Fred  Mueller,  Herman  Mueller,  C.  Cain,  August  Baatz, 
R.  S.  McClaren,  Alice  B.  and  Sterling  Meyer,  O.  C.  Perrin  and  R.  Q. 
Tyler.  Sue  E.  Baker  was  impleaded  as  warrantor.  J.  W.  and  E.  Miller 
were  impleaded  on  the  cross  action  of  Cain,  Meyer,  Perrin  and  Tyler. 
Ijeider,  the  Muellers,  Baatz,  McClaren  and  Corbett  were  eliminated 
from  this  action  by  disclaimer  or  otherwise. 

The  defendants  Meyer  pleaded  not  guilty  as  to  a  specific  part  of  the 
land  sued  for  and  disclaimed  as  to  the  remainder.  They  also  asked 
for  an  affirmative  judgment  as  to  the  land  claimed  by  them,  both  against 
the  plaintiffs  and  the  two  Muellers.  Perrin  and  Tyler  filed  similar  pleas. 
Upon  a  trial  to  the  court  they  had  judgment  and  Waterhouse  and  J.  W. 
and  E.  Miller  have  prosecuted  this  writ  of  error.  Inasmuch  as  the  en- 
tire judgment  is  not  assailed  it  is  unnecessary  to  set  out  more  minutely 
the  nature  of  the  judgment  or  the  intricate  history  of  the  suit  in  the 
matter  of  parties. 

The  appellees  have  title  to  the  land  adjudged  to  them  if  the  claim 
under  the  Francis  survey  is  superior  to  the  Bowman,  under  which  the 
claims  of  the  other  parties  are  predicated.  The  Francis  certificate  for 
two-thirds  of  a  league  was  issued  on  the  25th  day  of  December,  1838, 
and  the  survey  thereon  was  made  in  Harris  County,  Texas,  on  April  11, 
1840.  The  land  in  question  is  included  in  the  boundaries  of  that  survey. 
The  Bowman  two-thirds  of  a  league  was  located  in  Harris  County  pur- 
suant to  a  judgment  in  favor  of  Bowman  against  the  Republic  of  Texas, 
of  date  May  23,  1842,  and  the  survey  was  made  August  16,  1844. 

After  the  Francis  survey  was  made  its  field  notes  were  duly  recorded 
in  volume  A,  the  earliest  volume  of  the  surveyor's  records  of  Harris 
County.  The  record  was  made  in  1840  shortly  after  the  survey.  The 
evidence  is  silent  as  to  whether  the  Francis  certificate  was  left  in  the 
office  of  the  surveyor.  The  Bowman  certificate  and  field  notes  were  re- 
turned to  the  Land  Office  February  19,  1845,  and  the  patent  issued 
March  15,  1845.  The  certificate  and  field  notes  of  the  Francis  were 
not  returned  to  the  Land  Office  until  July  14,  1846,  and  the  patent  is- 
sued July  17,  1846. 

The  trial  court  found  that  the  Bowman  survey  overlapped  and  eon- 
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flicted  with  the  Francis  to  the  extent  of  the  land  in  controversy  and  we 
approve  the  finding.  We  here  adopt  generally  the  fact  findings  of  the 
trial  court.  They  are  lengthy,  cover  many  points  not  necessary  to  the 
decision  of  the  questions  raised  upon  this  appeal,  and  we  do  not  con- 
sider it  necessary  to  embody  them  at  length  in  tiiis  opinion.  It  is  enough 
to  state  that  they  disclose  facts  which  show  that  both  the  Francis, and 
Bowman  certificates  and  surveys  were  regular  and  that  the  patents  were 
properly  issued.  The  claimants  under  each  survey  connected  themselves 
by  mesne  conveyances  with  the  original  grantees. 

Appellants  claim  the  land  involved  in  the  conflict  between  the  two 
surveys  on  the  ground  that  Bowman  was  an  innocent  locator,  their  propo- 
sition being  in  eflEect  that  as  the  Francis  survey  was  made  in  1840  and 
the  field  notes  not  returned  to  the  Land  Office  until  1846,  it  devolved 
upon  the  claimants  under  Francis  to  show  not  only  that  the  field  notes 
were  duly  recorded  in  the  surveyor's  office,  but  that  the  certificate  was 
also  left  on  file  in  that  office,  a  fact  which  the  evidence  does  not  affirma- 
tively show.  In  support  of  the  proposition  they  cite  Wyllie  v.  Wynne, 
26  Texas,  43;  Lewis  v.  Durst,  10  Texas,  398;  Woods  v.  Durrett,  28 
Texas,  430,  and  other  cases  to  like  effect. 

Appellants  have  fallen  into  the  error  of  confusing  a  file  requesting 
a  survey  of  certain  lands  with  a  survey  actually  made  and  field  notes 
recorded  by  the  surveyor.  The  record  of  the  field  notes  of  a  survey  ac- 
tually made  is  authorized  by  law  and  is  notice  to  subsequent  locators. 
(Timon  v.  Whitehead,  58  Texas,  295;  Morris  v.  Brinlee,  14  Texas., 
285.)  It  waa  the  duty  of  the  surveyor  to  have  possession  of  the  certifi- 
cate before  the  survey  was  made  and  to  retain  it  and  return  it  together 
with  the  field  notes  to  the  General  Land  Office.  The  evidence  being 
silent  upon  the  point  and  his  acts  being  duly  followed  by  the  issuance 
of  a  patent  by  the  constituted  authorities,  the  presumption  is  that  his 
action  was  regular. 

Another  proposition  advanced  by  the  appellants  is  that  where  no  time 
is  fixed  by  law  for  the  return  of  field  notes  to  the  General  Land  Office 
they  should  be  returned  within  a  reasonable  time,  otherwise  a  subsequent 
locator  who  promptly  complies  with  the  law  will  obtain  the  superior 
right.  It  is  contended  that  under  this  proposition  the  Bowman  claim 
is  superior  because  the  six  years  which  elapsed  between  the  date  of  the 
Francis  survey  and  the  return  of  the  field  notes  to  the  Land  Office  was 
an  unreasonable  delay. 

In  1840  and  prior  to  the  making  of  the  Francis  survey  an  Act  was 
passed  requiring  the  return  of  field  notes  within  one  year.  (Act  of 
February  6,  1840;  Sayles'  Early  Laws,  art.  838.)  This  is  the  first  law 
fixing  a  time  for  the  return  of  field  notes.  After  that  date  relief  acts 
were  passed:  in  December,  1840,  Sayles'  Early  Laws,  art.  848;  Novem- 
ber 27,  1841,  Sayles'  Early  Laws,  art.  1120;  December  27,  1842,  Savles' 
Early  Laws,  art.  1237;  June  21,  1845,  Sayles'  Early  Laws,  art.  1542; 
December  31,  1847,  Sayles'  Early  Laws,  art.  1758;  and  others  subse- 
quently passed  extending  the  time  for  the  return  of  field  notes. 

In  the  absence  of  a  statute  fixing  the  time  the  courts  might  with  pro- 
priety require  the  field  notes  to  be  returned  within  a  reasonable  time, 
but  in  view  of  the  relief  acts  cited  there  is  no  room  for  construction  or 
judicial  interference. 
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This  principle  was  enunciated  by  the  court  in  Wyllie  v.  Wynne,  supra, 
in  discussing  and  overruling  Williams  v.  Craig,  10  Texas,  437.  McGee 
V.  Chadoin,  30  Texas,  650,  recognizes  the  force  of  the  acts  extending 
the  time  of  returning  field  notes  to  the  Land  Office.  In  Wyllie's  case, 
supra,  the  distinction  is  also  observed  between  a  mere  filing  of  the  cer- 
tificate with  the  surveyor  with  request  to  make  a  survey  and  a  survey 
actually  made  and  field  notes  recorded.  The  case  of  Lewis  v.  Durst, 
is  also  distinguished  from  such  as  the  one  under  consideration.  It  was 
also  held  that  the  certificate  and  field  notes  were  constructive  notice  to 
subsequent  locators  that  the  land  had  been  appropriated. 

But  there  is  another  and  broader  reason  in  this  case  why  Bowman 
can  not  prevail  as  an  innocent  locator.  It  affirmatively  appears  that  the 
Francis  location  was  not  abandoned  and  it  does  not  appear  that  Bowman 
acted  upon  that  theory.  On  the  other  hand  the  two  surveys  merely  con- 
flict as  to  boundaries,  and  the  junior  survey  seems  to  have  been  made 
in  recognition  of  the  senior.  All  the  early  maps  and  plats  of  the  Land 
Office  regarding  these  surveys  disclose  the  existence  of  each  and  show 
no  conflict.  Actual  knowledge  on  the  part  of  a  subsequent  locator  of  the 
previous  location  by  another  precludes  him  from  deriving  any  advantage 
from  the  fact  that  the  surveyor's  oflSce  contained  no  evidence  thereof  at 
the  date  of  the  subsequent  location.     (Morris  v.  Byers,  14  Texas,  277.) 

We  do  not  deem  it  necessary  to  discuss  the  remaining  assignment^ 
in  detail.    They  are  in  our  opinion  without  merit. 

The  judgment  of  the  trial  court  is  aflSrmed. 

Affirmed, 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Walter  P.  Breath  et  al.  v.  Lottie  Flowers  et  al. 

Decided  June  23,  1906. 

8nit  InvolTingr  Homestead — ^Wife  a  Vecessary  Party,  When. 

Unless  it  appears  in  a  suit  for  land  occupied  as  a  homestead,  that  the 
homestead  character  of  the  property  would  have  afforded  a  defense  to  the 
Ruit,  it  is  not  necessary  that  the  wife  should  be  made  a  party  in  order  that 
her  right  and  title  be  divested  by  the  judgment. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Lanier  &  Martin,  Taliaferro,  Nail  &  Dies  and  Clay  S,  Briggs,  for 
appellants. — A  judgment  against  the  husband  alone,  touching  com- 
munity property,  is  conclusive  as  to  the  title  to  the  property  upon  both 
husband  and  wife.  Nor  is  the  wife  a  necessary  party  to  any  suit  in  which 
the  homestead  is  not  available  as  a  defense,  merely  on  account  of  the 
fact  that  the  family  home  is  established  on  the  property,  unless  she  has 
a  defense  growing  out  of  her  homestead  rights,  which  would  defeat  the 
action,  in  which  event  she  is  a  necessary  party.    . 

Under  the  court*s  findings  of  fact,  the  appellants'  right  of  action  as 
ovniers  of  the  title  to  the  land  existed  in  them  and  in  those  from  whom 
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they  deraign  title  when  the  appellees  first  entered  upon  this  land  as 
trespassers;  such  being  the  case,  their  title  was  not  subject  or  subser- 
vient to  appellees^  homestead  rights.  Appellees'  limitation  title  was  as 
available  to  the  appellee  E.  B.  Flowers  in  the  former  suits  against  him 
as  it  would  have  been  had  his  wife  been  joined  as  a  defendant  in  said 
suits. 

Their  homestead  rights  would  not  have  been  a  defense  to  such  suits, 
and  could  not  have  defeated  plaintiffs'  action.  Jergens  v.  Schiele,  61 
Texas,  256;  City  of  San  Antonio  v.  Berry,  92  Texas,  327;  Central  Coal 
&  Coke  Co.  V.  Henry,  47  S.  W.  Eep.,  281;  Collins  v.  Ferguson,  22 
Texas  Civ.  App.,  654. 

In  the  absence  of  pleading  and  proof  of  fraud  and  collusion  a  title 
to  land  belonging  to  the  community  estate,  occupied  as  a  homestead, 
can  be  attacked  and  divested  by  a  suit  against  the  husband  without 
making  the  wife  a  party  to  the  suit,  where  the  question  of  homestead 
is  not  involved  or  available  as  a  defense. 

No  briefs  for  appellees. 

BEESE,  Associate  Justice. — Lottie  Flowers  and  her  husband,  E. 
B.  Flowers,  brought  this  suit  in  trespass  to  try  title  against  Walter  P. 
Breath  and  others  to  enjoin  the  execution  of  a  writ  of  possession  issued 
upon  a  judgment  of  the  District  Court  of  Hardin  County  in  cause  No, 
974,  wherein  the  defendants,  W.  P.  Breath  and  others,  were  plaintiffs 
and  E.  B.  Flowers  and  others  were  defendants,  and  also  for  the  title 
and  possession  of  160  acres  of  land  out  of  the  James  Scott  league.  De- 
fendants in  the  suit,  among  other  defenses,  pleaded  that  the  matters 
and  thin^  involved  were  res  judicata.  The  case  was  tried  without  a 
jury,  and  judgment  rendered  for  plaintiffs  Lottie  Flowers  and  E.  B. 
Flowers,  and  defendants  appeal. 

The  trial  court  filed  conclusions  of  fact  and  law.  The  finding  of 
fact  are  not  assailed  by  the  assignments  of  error  and  are  as  follows, 
omitting  immaterial  matters: 

"That  the  paper  and  record  title  to  the  James  Scott  league  of  land 
in  Hardin  County,  Texas,  is  in  the  defendants,  Walter  P.  Breath,  Car- 
rie Louise  Breath  Mel,  wife  of  Jon  Mel,  and  John  H.  Kirby,  defend- 
ants herein,  and  was  in  them  and  those  from  whom  they  deraign  title  at 
the  time  plaintiffs  went  into  possession. 

''That  on  the  —  day  of ,  1900,  Walter  P.  Breath  and  W.  F. 

Breath,  in  his  capacity  as  guardian  of  the  estate  of  Carrie  Louise 
Breath,  a  minor,  instituted  a  suit  of  trespass  to  try  title  in  the  District 
Court  of  Hardin  County,  Texas,  No.  725,  styled  Walter  P.  Breath  et 
al.  V.  Carl  Anderson  et  al.,  and  in  said  cause,  on  the  3d  day  of  April 
1901,  obtained  a  judgment  against  all  the  defendants  therein,  viz.: 
Carl  Anderson,  Ashton  E.  Sponce,  I.  Lovenberg,  M.  Ucanich,  Frank 
Daffarari,  J.  E.  Votaw  and  Ervin  Flowers  (one  of  the  plaintiffs  herein), 
for  the  whole  of  the  said  James  Scott  league  of  land,  the  judgment 
against  E.  B.  Flowers  being  a  judgment  by  default;  no  appeal  was  taken 
from  said  judgment. 

"That  on  the  11th  day  of  July,  1903,  defendants  herein  filed  another 
suit  of  trespass  to  try  title,  styled  Walter  P.  Breath  et  al.  v.  E.  B, 
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Flowers  et  al.,  involving  the  whole  of  said  Scott  league,  No.  974,  in 
District  Court  of  Hardin  County,  Texas,  and  on  the  3d  day  of  Septem- 
ber, 1903,  judgment  bv  default  was  taken  against  a  number  of  the  de- 
fendants and  against  others  on  their  disclaimers,  and  the  ease  was  con- 
tinued as  to  the  defendants  E.  B.  Flowers  and  Isaac  Flowers,  and  some 
of  the  other  defendants  named  therein. 

"That  at  the  April  term  of  said  court  E.  B.  Flowers  filed  his  answer 
in  said  cause,  and  by  cross-bill  set  up  his  plea  of  ten  years*  limitation, 
to  which  plaintiffs  in  that  suit  excepted,  pleading  in  bar  of  said  cross- 
action  the  judgment  rendered  in  cause  No.  725  on  the  3d  day  of  April, 
1901,  which  exception  was  by  the  court  sustained,  and,  on  the  4th  day 
of  October,  1904,  judgment  was  rendered  against  all  the  defendants 
to  that  suit,  including  the  said  E.  B.  Flowers,  for  the  whole  of  said 
James  Scott  league,  and  no  appeal  was  taken  from  said  judgment  by  any 
of  the  defendants. 

"On  the  —  day  of  March,  1903,  a  writ  of  possession  was  issued  under 
the  last  named  judgment  against  the  said  E.  B.  Flowers,  and  placed  in 
the  hands  of  L.  G.  Boberts  as  sheriff  of  Hardin  County,  for  execution. 
An  injunction  was  granted  on  the  20th  day  of  March,  1905,  by  the 
Honorable  L.  B.  Hightower,  judge  of  the  Sixtieth  Judicial  District  of 
Texas,  on  the  petition  of  plaintiflFs  Lottie  Flowers  and  her  husband 
E.  B.  Flowers,  restraining  the  said  sheriff  from  executing  said  writ  of 
possession,  and  against  the  other  defendants,  restraining  them  from  in 
any  way  attempting  to  enforce  either  of  said  judgments. 

"That  no  wTit  of  possession  ever  issued  under  the  judgment  in  cause 
No.  725.  That  the  only  writ  of  possession  issued  under  the  judgment 
in  cause  No.  974  is  the  one,  the  execution  of  which  was  enjoined  as 
above  stated. 

"That  the  said  Lottie  Flowers  and  her  husband,  E.  B.  Flowers,  had 
resided  on  said  James  Scott  league  of  land  for  more  than  twenty  years 
prior  to  the  institution  of  said  first  suit,  No.  725  (in  which  said  suit 
judgment  by  default  was  rendered  against  the  said  E.  B.  Flowers  on 
the  3d  day  of  April,  1901)  claiming  160  acres  of  the  same,  making  val- 
uable improvements  thereon,  occupying,  cultivating,  using  and  enjo)'- 
ing  the  same  adverse  to  the  defendant  and  all  others.  That  during  the 
whole  of  said  period  said  premises  were  occupied  and  claimed  by  the 
said  Flowers  and  wife  as  their  homestead  and  they  do  so  now  occupy 
the  same,  and  that  they  had  no  other  home. 

"That  said  Lottie  Flowers  and  E.  B.  Flowers  were  married  at  the 
time  they  so  entered  upon  said  land,  and  have  continuously  resided  to- 
gether on  the  premises  so  entered  from  the  date  of  such  entry  to  the 
present. 

"Til at  the  said  Lottie  Flowers  was  not  a  party  to  either  of  said  suits, 
or  to  the  said  writ  of  possession  under  said  last  named  judgment.'* 

From  these  findings  of  fact  the  court  concluded,  as  matter  of  law. 
that  appellees  had  established  title  by  limitation  to  the  land  sued  for, 
and  found  further  that,  "The  title. having  been  perfected  and  the  land 
occupied  and  used  in  the  manner  required  by  law  to  constitute  it  the 
homestead  of  plaintiffs,  and  the  investiture  of  the  homestead  rights 
being  complete  in  the  wife  before  the  institution  of  the  suit,  she  was  a 
necessary  party.    The  judgments  in  these  two  cases,  Nos.  725  and  974, 
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being  against  the  husband  alone,  are  inoperative,  and  did  not  divest  the 
title  to  such  homestead,  and  the  wife  can  not  be  disturbed  in  her  posses- 
sion of  the  homestead  by  writs  of  possession  issued  under  such  judg- 
ments/' No  fraud  or  collusion  between  E.  B.  Flowers  and  appellants 
was  either  alleged  or  proven  in  the  rendition  of  either  of  the  two  judg- 
ments referred  to  in  the  court's  findings,  nor  is  it  alleged  or  proven 
that  there  was  any  defense  which  could  have  been  made  to  the  suits  in 
which  the  judgments  were  rendered,  growing  out  of  the  homestead  char- 
acter of  the  property.  The  court  finds  in  this  suit  that  appellees  had 
title  by  limitation  at  the  time  of  the  institution  of  the  suits  against 
E.  B.  Flowers,  and  it  results  from  such  findings  that  if  such  defense 
had  been  properly  urged  it  would  have  defeated  the  suits. 

Clearly,  the  fact  that  the  land  in  controversy  was  the  community 
homestead  of  appellees  would  have  been  no  defense  to  the  suit  in  which 
the  judgments  were  rendered.  From  the  fact  that  it  was  community 
property  there  resulted  no  necessity  to  make  the  wife  a  party  to  the 
suit  in  order  to  render  the  judgment  therein  binding  upon  her,  and 
an  effectual  bar  to  her  rights.  Her  rights  in  the  land  arising  from  the 
fact  that  it  was  the  homestead  of  herself  and  husband  are  altogether 
different,  and  if  it  appeared  that,  growing  out  of  the  fact  that  the 
property  was  the  homestead,  any  defense  could  have  been  made  to  the 
suits,  and  the  wife  was  not  a  party,  then  neither  as  against  her  husband 
nor  herself  would  the  judgment  operate  to  divest  the  title  to  the  land, 
and  this  would  be  true  even  if  such  defense  had  been  actually  made 
by  the  husband  and  overruled.  Unless  it  appears,  however,  in  a  case 
like  the  present,  that  the  homestead  character  of  the  property  would 
have  afforded  a  defense  to  the  suit,  it  is  not  necessary  that  the  wife 
should  have  been  made  a  party  in  order  that  her  right  and  title  should 
be  divested  by  the  judgment.  That  this  has  the  effect  of  divesting  tEe\ 
title  of  the  wife  to  her  homestead  without  her  consent  and  possibly  with- 
out her  knowledge  is  true,  but  the  question  must  be  regarded  as  so  far  / 
settled  in  this  State  as  to  be  binding  upon  this  court.  (Jergens  v. 
Schiele,  61  Texas,  256 ;  San  Antonio  v.  Berrv,  92  Texas,  327 ;  Central 
Coal  &  Coke  Co.  v.'Henrv,  47  S.  W.  Rep.,  281;  Collins  v.  Ferguson, 
22  Texas  Civ.  App.,  554;  Brown  v.  Humphrey,  15  Texas  Ct.  Rep.,  742.) 

The  case  appears  to  have  been  fully  developed  upon  the  trial.  Upon 
the  undisputed  facts  judgment  should  have  been  rendered  for  appellants. 
The  judgment  of  the  trial  court  is  therefore  reversed  and  judgment  here 
rendered  for  appellants. 

Reversed  and  rendered. 


J.  W.  Link  v.  Richard  Bland. 

Decided  June  23,   1906. 
1. — Limitation — Ten  Years — Vaked  Possessor. 

One  who  take;*  and  liolds  possession  of  land  without  any  right  or  title 
thereto,  and  with  the  intention  an(>  for  the  j>iirj)ose  of  acquiring  title  by  limi- 
tation, is  w'ithin  the  protection  of  the  ten  years*  statute  of  limitation. 

2. — ^Verdict — Snfaclent. 

In  trespass  to  try  title  the  following  verdict  was  rendered:  "We  the  jiUT 
0nd  a  verdict   for  defendant,   Kichard   Bland,   allowing  him  to   retain  the   100 
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acres  of  land  with  all  improvements  thereon."  Held,  in  view  of  the  pleadings 
and  charge  of  the  court,  sullicient  to  authorize  a  judgment  for  the  160  acres 
claimed  by  defendant  and  described  in   his  answer. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  P.  Nicks. 

Holland  &  Holland,  for  appellant. — ^The  verdict  and  judgment  are 
contrary  to  the  law  and  evidence  in  that  the  undisputed  evidence  showed 
that  defendant's  possession  of  the  premises  in  controversy  was  not  com- 
menced or  continued  under  a  claim  of  right,  as  required  by  law,  and 
the  court  erred  in  overruling  plaintiflE's  motions  for  new  trial  on  said 
ground.  Sayles'  Civil  Statutes,  1897,  art.  3349;  Bracken  v.  Jones,  63 
Texas,  186;  Burton  v.  Carroll,  72  S.  W.  Rep.,  582;  Chance  v.  Branch, 
58  Texas,  492;  Mhoon  v.  Cain,  77  Texas,  318;  Satterwhite  v.  Rosser, 
61  Texas,  170;  1  Am.  &  Eng.  Ency.  of  Law,  790;  Texas  W.  Ey.  Co.  v. 
Wilson,  83  Texas,  155;  Hays  v.  Texas  &  Pac.  Ry.,  62  Texas,  397; 
Whitaker  et  al.  v.  Thayer  et  al.,  86  S.  W.  Rep.,  364;  Lochausen  v. 
Laughter,  4  Texas  Civ.  App.,  293;  Wells  Admx.  v.  Fairbank,  5  Texas, 
582. 

Hart  &  Sholars,  for  appellee. — Peaceable  and  adverse  possession  of  a 
tract  of  land,  by  actual  possession,  using,  cultivating  or  enjoying  the 
same  for  a  period  of  ten  years  gives  the  party  so  using,  cultivating  or 
enjoying  the  same,  title  to  160  acres  of  land  by  prescription  as  against 
the  owner  of  the  land.  Sayles'  Annotated  Stats.,  art.  3343 ;  Magerstadt 
V.  Lampert  et  al.,  87  S.  W.  Rep.,  1068;  Travis  v.  Hall  et  al.,  83  S.  W. 
Rep.,  425;  East  Texas  Land  and  Improvement  Co.  v.  Shelby  et  al.,  41 
S.  W.  Rep.,  542;  Cartwright  v.  Pipes  et  al.,  29  S.  W.  Rep.,  690;  Parker 
V.  Covey  et  al.,  28  S.  W.  Rep.,  64;  Murphy  v.  Reynaud,  21  S.  W.  Rep., 
991;  Robinson  v.  Bazoon  et  al.,  15  S.  W.  Rep.,  585;  Mims  v.  Rafel, 
11  S.  W.  Rep.,  277;  Craig  v.  Cartwright,  65  Texas,  422;  Andrews  v. 
Parker,  48  Texas,  97;  Ward  v.  Drouthett,  44  Texas,  369;  Horton  v. 
Crawford,  10  Texas,  389 ;  McDonald  v.  McGuire,  8  Texas,  371. 

The  verdict  of  the  jury  must  be  responsive  to  the  material  issues,  and 
sufficiently  certain  in  its  response  to  the  facts,  to  show  the  intention  of 
the  jury  and  may  be  aided  by  reference  to  the  pleading,  and  if  it  is 
sufficiently  certain  to  be  made  certain  by  reference  to  the  record  of 
the  case,  "it  is  good.  Merrielles  v.  State  Bank, '24  S.  W.  Rep.,  564; 
Martin-Brown  Co.  v.  Perrill,  13  S.  W.  Rep.,  978  (last  of  case)  ; 
Harkey  v.  Cain,  6  S.  W.  Rep.,  637 ;  Munn  v.  Martin,  4  Texas  App.  Civ. 
Cases,  sec.  61 ;  Holden  v.  Meyer  &  Buette,  1  Texas  App.  Civ.  Cases,  sec. 
832;  Griffin  v.  Chadwick,  44  Texas,  407;  Newsomb  v.  Walton,  41 
Texas,  318  and  cases  therein  cited;  Ellis  v.  Ponton,  32  Texas,  439; 
O'Brian  v.  Hilburn,  22  Texas,  625. 

The  judgment  of  the  court  should  conform  to  the  pleadings,  the 
nature  of  the  case  proved  and  the  verdict,  and  should  be  so  framed  aa 
to  give  the  party  all  the  relief  to  which  he  may  be  entitled,  either  in  law 
or  equitv.  Sayles'  Annotated  Stats.,  art.  1335;  Crawford  et  al.  v.  Ste- 
vens, 3f  S.  W.  Rep.,  79 ;  Weaver  v.  Vandervanter,  19  S.  W.  Rep.,  889 ; 
Cooper  V.  Conertv  et  al.,  18  S.  W.  Rep.,  334  and  authorities  therein 
cited;  Hardy  v.  DeLeon,  5  Texas,  246. 
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BBESE,  Associate  Justice. — This  is  a  suit  by  J.  W.  Link  against 
Bichard  Bland  in  trespass  to  try  title  for  640  acres  of  land  described 
as  survey  No.  19,  T.  &  N.  0.  Ry.  Co.,  in  Orange  County. 

Defendant,  among  other  defenses,  pleaded  the  statute  of  limitation  of 
ten  years  as  to  160  acres  of  the  land  sued  for,  including  his  residence 
and  improvements,  which  160  acres  are  specifically  described  in  his 
answer,  and  disclaimer  as  to  the  remainder  of  the  survey. 

There  was  a  verdict  for  defendant  as  to  the  160  acres,  and  judgment 
for  him  therefor,  and  for  plaintiff  for  the  remainder  upon  defendant's 
disclaimer.     Prom  the  judgment  plaintifE  appeals. 

By  his  first  assignment  of  error  appellant  assails  the  verdict  and  judg- 
ment on  the  ground  that  the  undisputed  evidence  showed  that  defend- 
ant's possession  was  not  commenced  or  continued  under  a  claim  by 
right,  as  required  by  the  statute. 

Prom  the  evidence  in  the  record  as  to  appellee's  possession  we  deduce 
the  following  facts : 

The  suit  was  begun  September  8,  1904.  In  Pebruary,  1894,  appellee, 
who  was  a  married  man,  moved  upon  the  section  of  land  in  controversy 
with  his  wife.  He  built  a  dwelling  house  with  other  usual  improvements 
of  a  home,  on  the  southeast  quarter  of  the  section,  before  moving  on  it, 
cleared  land,  put  about  four  acres  in  cultivation  the  first  year,  which 
was  afterwards  increased  to  ten  acres  in  cultivation  and  fifteen  acres  in 
pasture.  He  has  continuously  lived  with  his  family  on  the  land  since 
first  moving  there  in  Pebruary,  1894,  and  has  always  claimed  the  land 
adversely  to  the  owner,  and  all  other  persons.  WTien  he  first  began  to 
clear  the  land  for  his  home,  he  thought  the  land  was  on  section  22 ;  a 
school  section;  but  found  out  before  his  house  was  built  and  before  he 
took  up  his  residence  that  it  was  on  section  19,  and  that  the  section  be- 
longed to  the  T.  &  N.  0.  Ry.  Company. 

Appellee's  intention  was  to  hold  the  land  in  hostility  to  the  owner 
and  every  one  else,  but  he  testified  that  he  had  no  title  to  the  land,  that 
he  had  never  bought  it,  nor  inherited  it,  nor  had  anybody  ever  given  it 
to  him.  Knowing  he  had  no  title  he  took  possession  claiming,  and  in- 
tending to  claim,  the  land  by  virtue  of  his  possession  and  continued  to 
occupy  it  as  his  home  under  such  claim  based  upon  his  possession  alone, 
from  and  after  Pebruary,  1894.  His  possession  was  during  all  this  time 
open  and  notorious  and  was  exclusive  and  hostile  to  the  owner  and  all 
ofhers.  Appellee  testified  that  he  knew  that  the  land  was  not  his  and 
that  he  did  not  claim  to  own  it  when  he  first  went  on  it,  that  he  never 
asserted  a  better  title  than  the  T.  &  N.  0.  Ry.  Company,  but  his  tes- 
timony shows  clearly  that  what  he  meant  by  these  expressions  was  that 
he  had  no  title  to  the  land,  and  never  claimed  to  have  any  except  what 
his  naked  possession  gave  him,  and  never  asserted  any  hostile  claim  ex- 
cept such  as  could  be  predicated  upon  his  possession.  The  undisputed 
evidence  shows  clearly  that  appellee's  possession  was  an  actual  and  visi- 
ble appropriation  of  the  land,  adverse  to  all  the  world  and  that  he 
at  all  times  claimed  whatever  right  such  possession  gave  him,  without 
at  any  time  claiming  to  be  the  owner  of  the  land  in  the  sense  of  having 
title  or  right  except  such  as  inhered  in,  and  was  attached  to,  such  posses- 
sion. 
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Appellant's  contention  as  to  the  law  upon  this  state  of  facts  can  best 
be  stated  by  the  following  quotations  from  his  brief : 

"The  language  of  the  statute  applying  to  the  contention  of  appellant 
in  this  case  is  plain.  ^Adverse  possession  is  an  actual  and  visible  ap- 
propriation of  the  land,  commenced  and  continued  under  a  claim  of 
right,  inconsistent  with,  and  hostile  to  the  claim  of  another.'  Under 
this  statute  a  man  to  start  the  statute  of  limitations  running  must  be 
an  honest  claimant  of  the  land  he  is  in  possession  of.  The  statute  was 
made  to  protect  persons  honestly  claiming  their  property  and  in  the 
possession  thereof.  The  statute  was  not  made,  nor  intended  to  deprive 
the  owner  of  land,  of  his  title  thereto,  at  the  claim  of  a  possessor  thereof 
in  bad  faith,  who  was.  occupying  the  land  without  a  claim  of  right,  in 
other  words  knowingly;  without  title  and  without  the  right  of  posses- 
sion. There  is  no  law  in  Texas  that  protects  a  naked  squatter  on  the 
lands  of  another.  His  term  of  occupancy  as  a  naked  squatter,  and 
knowing  that  he  had  no  right  to  enter  or  hold  the  land,  and  not  claiming 
to  have  any  such  right,  would  never  ripen  into  title,  and  possession  of 
this  kind  was  never  intended  to  ripen  into  title  or  deprive  the  owner  of 
any  rights  of  property .'' 

Appellant  lays  much  stress  upon  the  provisions  of  article  3349,  Ee- 
vised  Statutes,  defining  adverse  possession  to  be  "actual  and  visible  ap- 
propriation of  the  land  commenced  and  continued  under  a  claim  of  right, 
inconsistent  with,  and  hostile  to  the  claim  of  another,*'  and  it  is  stren- 
uously insisted  that  the  undisputed  evidence  shows  that  appellee  did 
not  enter  into  possession  under  such  "claim  of  right"  as  is'here  intended. 

It  can  not  be  denied  that  he  claimed  whatever  right  his  possession 
entitled  him  to,  but  it  is  insisted  that  the  entry  and  possession  must  be 
upon  at  least  a  claim,  of  ownership  and  right  of  possession,  indepen- 
dently of  the  possession  itself.  We  think  this  is  a  fair  statement  of 
appellant's  contention. 

The  law  has  clearly  been  settled  otherwise  by  an  unbroken  line  of 
decisions  in  this  State.  It  was  held  by  the  Supreme  Court  in  Charle 
v.  Saffold  (13  Texas,  112),  "It  thus  appears  that  naked  possession  will 
secure  title  for  six  hundred  and  forty  acres  without  enclosure,  or  one 
thousand  or  two  thousand  with  enclosure;  and  the  circumstances  under 
which  the  possession  is  taken  are  altogether  immaterial  to  the  right,  pro- 
vided the  occupant  claims  for  himself  and  adversely  to  others.  No  mat- 
ter how  tortious  or  wrongful  may  be  the  seizure,  if  possession  be  con- 
tinued for  the  time  limited  by  statute,  it  will  give  title  preclusive  of  all 
claims;  ...  no  question  is  made  or  is  open  relative  to  the  bona 
fides  or  mala  fi>des  of  the  possession."  This  doctrine  had  been  followed  in 
numerous  cases  of  which  we  need  only  cite  the  following :  Craig  v.  Cart- 
wright,  65  Texas,  421;  Ward  v.  Drouthett,  44  Texas,  369;  Bruce  v. 
Washington,  80  Texas,  372 ;  Cox  v.  Sherman  Hotel  Co.,  47  S.  W.  Rep., 
809. 

It  is  true  that  the  statute  defining  adverse  possession  was  not  passed 
until  the  adoption  of  the  Revised  Code  of  1879  (article  3198,  Revised 
Statutes,  1879)  and  that  of  the  cases  cited,  Charle  v.  Saffold  and  Ward 
V.  Drouthett,  were  decided  prior  to  that  date,  but  the  statute  referred  to 
only  incorporates,  as  a  part  of  the  law,  the  very  construction  placed  upon 
the  former  law  as  to  what  was  necessary  to  constitute  adverse  posses- 
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sion,  as  laid  down  in   Portis  v.  Hill,  3  Texas,  279;  Craig  v.   Cart- 
wright,  supra. 

There  is  no  intimation  in  the  evidence  that  appellee  held  in  subordi- 
nation to  the  title  of  appellant  or  anyone  else.  He  says  that  he  intended 
to  hold  the  land  until  he  was  put  off,  by  which  is  evidently  meant  until 
he  was  divested  of  possession  by  someone  whose  title  was  superior  to 
whatever  rights  his  possession  gave  him.  Appellee  was  a  naked  posses- 
sor, but  such  persons  are  clearly  within  the  protection  of  the  statute, 
even  where  they  take  and  hold  possession  with  the  intention  of  acquir- 
ing title  by  limitation  to  something  to  which  they  have  no  claim  other- 
wise. None  of  the  cases  cited  by  appellant  in  his  brief  support  his 
contention.  It  will  be  found  that  all  of  them  tuhi  upon  the  point  that 
the  possession  has  been  in  subordination  to  the  title  of  the  owner,  or 
under  circumstances  which  show  that  it  was  not  intended  to  be  adverse 
to  the  owner  or  did  not  show  a  visible  appropriation  of  the  land. 

Appellee's  possession  gave  him  title  to  160  acres  of  the  land.  It  ap- 
pears that  he  had  had  the  particular  160  acres  claimed  by  him,  and 
which  included  his  improvements,  surveyed  in  1903. 

The  assignments  of  error  presenting  the  proposition  discussed  is 
overruled. 

It  is  objected  to  the  verdict  that  it  does  not  settle  the  issue  submitted, 
and  that  the  judgment  is  not  responsive  thereto.  The  verdict  is  as 
follows:  ^^e,  the  jury,  find  a  verdict  for  defendant,  Richard  Bland, 
allowing  him  to  retain  the  160  acres  of  land  with  all  improvements 
thereon." 

In  view  of  the  pleadings  and  the  charge  of  the  court  this  verdict 
was  entirely  sufficient  to  authorize  a  judgment  for  the  specific  160  acres 
claimed  by  appellee  and  described  in  his  answer. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 


Choctaw,  Oklahoma  and  Texas  Railway  Company  v.  Grant 

McLaughlin. 

Decided  June  23,  1906. 

1.— Backing  Train — Signals — Negligence — Qnestion  of  Pact. 

Plaintiff  alleged  two  grounds  of  negligence  causing  his  injury,  viz.:  Failure 
of  the  locomotive  engineer  to  give  the  usual  backing  signal,  and  failure  to  keep 
a  brakeman  near  the  rear  end  of  the  train  to  warn  plaintiff  of  its  backward 
movement.  The  court  in  its  charge  submitted  both  grounds.  Held,  proper, 
because  although  a  code  of  signals  as  to  the  movement  of  the  train,  including 
a  signal  for  backing,  had  been  established,  it  was  a  question  for  the  jury  and 
not  the  court  to  determine  under  the  circumstances  whether  a  person  of  or- 
dinary prudence  would  have  considered  a  code  of  signals  adequate  protection 
to  the  employes. 

8.— Allegation  and  Proof — ^Charge  Construed. 

Where  there  was  nothing  in  the  evidence  to  suggest  any  other  ground  of 
recovery  other  than  those  alleged  it  was  not  reversible  error  for  the  court  in 
its  charge  to  authorize  a  recovery  in  general  terms  if  the  jury  should  believe 
from  the  evidence  that  the  person  in  charge  of  the  train  in  question  was 
guilty  of  negligence,  especially  when  this  was  followed  bj'-  a  distinct,  disjunc- 
tive statement  of  the  two  grounds  of  recovery  alleged. 
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8. — Charge — ''Approximately"  Instead  of  Proximately. 

The  use  of  the  word  "approximately"  for  proximately  in  one  place  in  the 
charge  was  harmless  when  everywhere  else  in  the  charge  proximate  and  not 
approximate  was  used  in  referring  to  the  cause  of  the  injury. 

4. — ^Bailroad  Company — Construction  Company — Snbeontraotor — ^Liability. 

Evidence  considered,  and  held  to  warrant  a  verdict  against  a  railroad 
company  for  personal  injuries  where  the  railroad  company  had  let  the  con- 
tract for  the  construction  of  the  road  to  a  construction  company,  and  the  con- 
struction company  had  sublet  the  contract  for  laying  the  rails  to  a  third  party 
by  whom  plaintiff  was  employed  when  injured. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  Ira  Webster. 

N.  H,  Lassiier,  Robert  Harrison  and  Madden  &  Trulove,  for  appel- 
lant.— The  charge  was  error  in  that  it  directed  the  jury  to  return  a  ver- 
dict for  the  plaintiff,  if  they  believed  that  the  railway  company,  or  its 
agents,  servants  and  employes  failed  to  provide  a  watchman  at  the  rear 
of  the  train  to  warn  persons  working  behind  it,  or  if  the  engineer  failed 
to  give  certain  signals,  as  provided  in  a  code  of  signals,  and  either  of 
these  failures  constituted  negligence  on  the  part  of  the  defendant,  which 
was  the  proximate  cause  of  the  injury.  Quinn  v.  Galveston,  H.  &  S. 
A.  Ey.  Co.,  84  S.  W.  Eep.,  396. 

The  charge  was  error,  because  it  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  if  the  defendant  negligently  caused  the  injury,  unless  they 
should  find  that  the  plaintiff  was  himself  guilty  of  negligence  "approxi- 
mately" contributing  to  his  injury.  Pecos  &  Northern  Texas  Ev.  Co. 
et  al.  V.  Lovelady  et  al.,  80  S.  W.  Hep.,  867. 

The  charge  was  error  in  that  it  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  person  or  persons  in  charge  of  the 
engine  and  constructiqp  train  at  the  time  of  the  injury,  was  guilty  of 
negligence  in  operating  the. train  as  it  was,  and  in  the  manner  it  was 
handled,  at  the  time  of  the  injury,  to  find  for  the  plaintiff,  regardless  of 
whether  or  not  this  negligence  was  the  proximate  cause  of  the  accident. 
Missouri,  K.  &  T.  Ey.  v.  Eyer,  70  S.  W.  Sep.,  529 ;  Missouri,  K.  &  T. 
Ey.  V.  Cardena,  65  S.  W.  Eep.,  44;  Texas  &  Pac.  Ey.  v.  Scrivener,  49 
S.  W.  Eep.,  649. 

The  definition  of  proximate  cause,  as  given  herein,  was  incorrect,  and 
calculated  to  confuse  and  misinform  the  jury,  and  to  cause  them  to  con- 
clude that  the  plaintiff  was  not  guilty  of  negligence  proximately  con- 
tributing to  his  injury,  when  in  fact  he  was.    The  charge  is  as  follows : 

"By  the  expression  ^proximate  cause'  is  meant  such  cause  as  could 
have  been  reasonably  expected  to  produce  the  result  or  injury  com- 
plained of,  and  such  as  would  reasonably  be  expected  to  have  been  antici- 
pated by  the  party  committing  the  alleged  wrongful  act  at  the  time  of 
its  commission." 

The  evidence  is  undisputed  that  the  construction  train  was  not  under 
the  control  and  direction  of  the  defendant  at  the  time  of  the  accident, 
and  is  undisputed  that  the  company  employing  the  persons  operating 
the  construction  train  at  the  time  of  the  accident  was  not  the  agent  of, 
or  under  the  control  of,  or  identical  with,  the  defendant  company.  Pull- 
main  Co.  v.  Missouri  Pac.  Co.,  115  U.  S.,  587;  Sabine  Tram  Co.  v. 
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Bancroft,  40  S.  W.  Bep.,  837;  St.  Louis  S.  \V.  Ky.  Co.  v.  Gate  Citv  Co., 
65  S.  W.  Rep.,  706;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lee,  65  S.  W.  Rep.,  54. 

John  W.  Veale,  Hendricks  &  Ewing  and  Theodore  Mack,  for  appellee. 

STEPHENS,  Associate  Justice. — The  judgment  appealed  from,  in 
the  sum  of  eight  thousand  dollars,  was  recovered  by  appellee  against 
appellant  as  compensation  for  personal  injuries. 

Appellant,  a  Texas  corporation,  chartered  to  construct  a  railroad 
between  Amarillo,  Texas,  and  New  Mexico,  undertook  to  have  this 
railroad  constructed  and  equipped  by  the  Gulf  Construction  Company, 
an  Illinois  corporation,  agreeing,  in  consideration  of  the  construction, 
company's  performance  of  its  undertaking  to  build  and  equip  the  road, 
to  transfer  to  it  all  the  stock  and  bonds  which  the  Railroad  Commission 
of  Texas  would  authorize  to  be  issued  by  the  railroad  company  for  said 
construction  and  equipment.  One  J.  H.  Roberts  made  a  contract  with 
the  construction  company  to  lay  the  track,  the  latter  agreeing  to  furnish 
him  a  supply,  or  construction  train  and  a  crew  to  operate  it.  Appellee 
was  employed  by  Roberts  to  assist  in  laying  the  track,  and,  according  to 
his  testimony  and  that  of  some  other  witnesses,  it  was  his  duty  to  follow 
immediately  behind  the  construction  train  and  bolt  the  rails.  While 
in  the  discharge  of  this  duty  he  was  severely  injured,  the  train  crew 
backing  the  train  on  him  without  sufficient  warning  and  crushing  his 
left  arm.  The  evidence  warranted  a  finding  that  the  accident  was  due  to 
the  negligence  of  the  locomotive  engineer  in  failing  to  sound  his  whistle 
before  backing  the  train  and  that  appellee  was  not  guilty  of  contributry 
negligence. 

Two  grounds  of  negligence  were  alleged:  First,  failure  of  the  loco- 
motive engineer  to  warn  appellee  of  the  backing  of  the  train  by  sound- 
ing the  whistle  of  his  locomotive;  second,  the  failure  to  keep  a  brake- 
man  stationed  near  the  rear  end  of  the  train  to  warn  appellee  of  its 
backward  movement. 

Li  submitting  these  issues  the  court  gave  the  following  charge,  to 
which  error  is  assigned:  "If  you  believe  from  the  evidence  that  the 
injury  to  plaintiff  occurred  as  alleged  in  his  petition,  and  if  you  further 
believe  from  the  evidence  that  the  person  or  persons  in  charge  of  said 
engine  and  construction  train  at  the  time  of  such  injury  was  guilty  of 
negligence  in  operating  said  engine  or  train  made  up  as  it  was  and  in  the 
manner  you  believe  the  same  was  handled  at  the  time  of  the  injury,  or 
that  the  defendant,  its  agents,  servants  and  employes  did  not  provide 
a  watchman  in  the  rear  of  said  train  to  warn  the  persons  working 
behind  said  train  of  the  contemplated  movements  of  the  same,  or  if 
you  believe  that  a  code  of  signals  had  been  established  whereby  it 
became  the  duty  of  the  engineer  of  the  dummy  engine  to  give  three 
blasts  of  the  whistle  of  his  engine,  and  that  it  was  the  duty  of  the  loco- 
motive engineer  to  repeat  the  same  signal  by  three  blasts  of  the  whistle 
of  his  engine  for  the  purpose  of  warning  those  working  in  the  rear  of 
said  train  as  to  the  contemplated  movement  of  said  train;  and  if  you 
further  believe  that  the  engineer  of  the  locomotive  engine  failed  to 
repeat  such  warning  by  three  blasts  of  the  whistle  of  his  engine  just 
before  the  backward  movement  of  said  train  at  the  time  of  the  injury; 
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and  if  you  further  believe  that  such  failure,  if  any,  to  provide  a  watch- 
man in  the  rear  of  said  train  to  notify  those  working  in  the  rear  thereof 
of  the  contemplated  backward  movement  of  the  train,  or  if  you  believe 
that  said  failure,  if  any,  to  warn  said  workmen  working  behind  said 
train  by  blasts  of  the  locomotive  engine,  constituted  negligence  upon 
the  part  of  the  defendant  or  its  agents,  servants  and  employes,  and  if 
you  believe  that  said  negligence,  if  any,  was  the  proximate  cause  of 
said  injury  to  said  plaintiff  Grant  McLaughlin,  then  you  will  return 
a  verdict  in  favor  of  the  plaintiff  Grant  McLaughlin,  unless  under  the 
instructions  hereinafter  given,  you  find,  that  the  said  Grant  McLaughlin 
was  himself  guilty  of  negligence  approximately  contributing  to  his 
.injury.'^ 

The  main  objection  to  this  charge  seems  to  be  that  inasmuch  as  a 
code  of  signals  had  been  established  to  advise  the  men  engaged  in  laying 
the  track  of  the  movements  of  the  construction  train,  which,  if  ob- 
served, would  have  afforded  ample  protection  to  the  appellee,  it  was  not 
incumbent  on  those  undertaking  to  operate  it  to  take  the  further  pre- 
caution of  stationing  a  brakeman  near  the  rear  of  the  train  for  the  same 
purpose.  We  are,  however,  of  opinion  that  it  was  for  the  jury,  and  not 
the  court,  to  determine  whether  a  person  of  ordinary  prudence  would 
have  considered  a  code  of  signals  adequate  protection  to  an  employe  oc- 
cupying the  dangerous  position  in  which  appellee  was  placed,  or  whether 
such  person  would  have  taken  the  further  precaution  of  stationing  a 
brakeman  near  the  rear  end  of  the  train  as  an  additional  protection  to 
appellee  and  those  working  with  him.  The  case  of  Quinn  v.  Galveston, 
H.  &  S.  A.  Ey.  Co.,  84  S.  W.  Rep.,  396,  is  cited  by  appellant  as  one 
"directly  in  point,"  but  there  is  nothing  in  the  disposition  of  that 
appeal,  in  which  the  judgment  was  reversed,  in  conflict  with  the  con- 
clusion we  have  reached,  although  so  much  of  the  opinion  as  approved 
the  action  of  the  court  in  ignoring  one  or  two  of  the  issues  in  the  case 
may  seem  to  be  so.  ITie  circumstances  in  which  appellee  was  placed 
seem  to  have  called  for  more  than  ordinary  precautions  for  his  safety, 
his  position  while  bolting  the  rails  being  within  two  or  three  feet  of 
the  rear  end  of  the  constrjiction  train  and  the  noise  attending  the  work 
in  which  he  and  others  were  engaged  being  such  as  to  render  it  diflScnlt 
to  distinctly  and  readily  hear  and  recognize  even  the  whistle  of  an 
engine  when  at  any  considerable  distance  from  him.  We  note,  also, 
that  two  similar  grounds  of  recovery  were  submitted,  seemingly  with 
approval,  in  the  case  cited  and  so  much  relied  on. 

The  following  clause  of  the  charge  is  also  objected  to:  "And  if  j^ou 
further  believe  from  the  evidence  that  the  person  or  persons  in  charge 
of  said  engine  and  construction  train  at  the  time  of  such  injury  was 
guilty  of  negligence  in  operating  said  engine  or  train  made  up  as  it 
was  and  in  the  manner  you  believe  the  same  was  handled  at  the  time 
of  the  injury.^'  It  must  be  conceded  that  the  charge  would  have  been 
in  better  form  if  this  clause  had  been  omitted,  but  as  only  two  grounds 
of  recovery  were  alleged  and  as  there  was  nothing  in  the  evidence  to 
suggest  any  other  ground  of  recovery,  and  as  this  clause,  containing 
only  a  general  statement,  was  followed  by  a  distinct,  disjunctive  state- 
ment of  these  two  grounds  of  recovery,  we  have  concluded  that  it  would 
be  unreasonable  to  suppose  that  the  jury  were  in  any  way  misled  by  the 
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clause  objected  to.  It  was  a  mere  introductory  statement,  and  the  word 
'^or^'  following  it  must  have  been  used  in  the  sense  of  "that  is." 

The  use  of  the  word  "approximately"  for  proximately  in  the  last 
clause  of  the  charge  above  quoted  is  criticized  and  the  definition  of 
proximate  cause  elsewhere  found  in  the  charge  is  also  criticised,  but 
this  definition  we  approve  as  being  substantially  correct,  and  inasmuch 
as  several  times  and  everywhere  else  in  the  charge  proximate  instead 
of  approximate  was  used,  we  think  this  mere  lapsus  calami  could  not 
have  done  any  harm. 

The  most  important  and  at  the  same  time  most  troublesome  issue  in 
the  case  is  raised  by  the  assignment  complaining  of  the  following 
charge:  **Third,  before  you  can  find  for  the  plaintiff  under  the  above 
paragraph  of  this  charge,  you  must  find  either  that  the  construction 
train  behind  which  plaintiff  was  working  was  under  the  control  and 
direction  of  defendant  through  its  agents,  or  servants,  employed  by  tho 
defendant  company  and  under  the  control  of  said  defendant  company, 
or  that  the  person  or  company  in  whose  employ  they  were,  was  the 
agent  of,  or  under  the  control  of,  or  identical  with,  the  defendant  com- 
pany in  point  of  fact.  Should  you  find  that  the  person  or  persons  in 
charge  of  said  construction  train  were  the  employes  of  a  separate  and 
distinct  corporation  or  person  not  identical  with,  agents  of.  nor  under 
the  control  of  defendant,  the  Choctaw,  Oklahoma  &  Texas  Railroad 
Company,  but  was  an  entirely  separate  and  independent  corporation 
or  person  acting  for  itself  independently,  then  your  verdict  will  be  for 
the  defendant." 

The  following  is  the  proposition,  and  the  only  proposition,  submitted 
under  the  assignment  complaining  of  this  charge:  "The  evidence  is 
imdisputed  that  the  construction  train  was  not  under  the  control  and 
direction  of  the  defendant  at  the  time  of  the  accident,  and  is  undis- 
puted that  the  company  employing  the  persons  operating  the  construc- 
tion train  at  the  time  of  the  accident  was  not  the  agent  of,  or  under  the 
control  of,  or  identical  with,  the  defendant  company." 

The  written  contract  between  the  construction  company  and  the  rail- 
road company,  after  reciting  that  the  railroad  company  *1iad  secured 
from  the  State  of  Texas  a  charter  empowering  it  to  build  a  new  line 
of  railway"  between  Amarillo  and  New  Mexico,  and  that  the  construc- 
tion company  was  desirous  of  performing  all  the  work  and  furnishing 
all  the  material  for  the  construction  of  this  line,  obligated  the  construc- 
tion company,  "under  the  direction  and  subject  to  the  approval  of  the 
chief  engineer  of  the  railway  company,"  to  locate  the  railway,  provide 
the  right  of  way,  construct  the  railroad,  including  section  houses, 
stations,  machine  shops,  et  cetera,  and  equip  the  same  with  rolling 
stock  and  motive  power,  all  at  its  own  expense ;  and  obligated  the  rail- 
way company  to  allow  the  use  of  its  name  in  securing  the  right  of  way 
and  to  issue  and  deliver  to  the  construction  company,  in  consideration 
of  the  full  performance  of  its  covenants,  all  the  first  mortgage  bonds 
and  certificates  of  stock  the  railway  company  would  be  authorized  by 
the  Railroad  Commission  of  Texas  to  issue,  and  to  assign  and  deliver 
to  the  construction  company  all  subsidies  received  for  the  construction 
of  the  railroad.  The  construction  train  used  in  laying  the  track,  the 
backing  of  which,  without  giving  the  requisite  signal,  caused  the  injury. 
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was  the  property  of  the  Choctaw,  Oklahoma  &  Gulf  Railway  Company, 
but  seems  to  have  been  furnished  by  appellant  through  its  superin- 
tendent, and  while  the  wages  of  the  crew  furnished  with  this  train  to 
operate  it  seem  to  have  been  paid  by  the  construction  company,  there 
was  evidence  tending  to  prove  that  these  trainmen  received  orders 
from,  and  had  been  employed,  and  were  dischargeable,  by  the  superin- 
tendent of  appellant,  the  Choctaw,  Oklahoma  &  Texas  Railway  Com- 
pany, which  the  circumstances  indicated  belonged  to  the  family  of  rail- 
road companies  designated  as  the  "Rock  Island  System,'*  although  this 
was  denied  by  the  president  of  the  construction  company,  who  was  also 
vice-president  of  the  Chicago,  Rock  Island  &  Pacific  Railroad  Company, 
the  parent  company  of  this  family  or  system.  It  is  claimed,  however, 
and  there  was  testimony  to  that  eflFect,  that  the  construction  company 
had  leased  or  rented  the  work  train  from  the  railroad  company,  but 
no  attempt  was  made  to  show  exactly  how  this  was  or  what  authority 
the  railroad  company  had  to  make  such  a  lease  to  a  foreign  corporation 
having  no  franchise  to  operate  railroad  trains  in  Texas.  The  evidence 
also  tended  to  show  that  the  chief  engineer  of  appellant,  who  was  also 
engineer  for  the  construction  company,  ordered  the  construction  train 
into  service  when  requested  by  Roberts,  the  subcontractor,  but  the 
manner  of  moving  it  was  committed  entirely  to  the  care  of  the  train 
operatives,  who  do  not  seem  to  have  been  in  any  way  responsible  for  their 
conduct  either  to  the  construction  company  or  to  its  subcontractor,  al- 
though they  probably  would  have  been  discharged  by  the  railroad  com- 
pany if  justly  complained  of  by  the  construction  company  or  Roberts. 
We  can  not,  therefore,  quite  agree  with  appellant  that  "the  evidence  is 
undisputed  that  the  construction  train  was  not  under  the  control  and  di- 
rection of  the  defendant  at  the  time  of  the  accident.'*  While  it  was  the 
duty  of  the  train  crew  to  move  the  train  back  and  forth  at  the  instance 
of  the  construction  company,  or  rather  of  its  subcontractor,  as  occasion 
required  in  laying  the  track,  and  in  this  general  sense  the  work  train 
was  under  the  control  of  the  contractor,  yet  the  actual  and  immediate 
control  of  its  movements  was  at  all  times  in  the  hands  of  the  train 
operatives,  who  were  the  servants  of  appellant,  as  above  seen.  It  was 
from  the  manner  in  which  these  servants  exercised  this  power  and 
discharged  their  duty  to  their  employer,  the  railway  company,  that 
injury  resulted  to  appellee,  and  not  from  any  act  of  the  construction 
company  or  its  subcontractor,  who  had  only  the  right  to  call  for  the 
movement  of  the  train  and  had  to  depend  entirely  on  the  train  opera- 
tives to  properly  handle  it.  See  Burton  v.  Galveston,  H.  &  S.  A.  By. 
Co.,  61  Texas,  527,  where  this  question  is  ably  discussed  bv  Mr.  Justice 
Stayton.  See,  also,  St.  Louis  S.  W.  Ry.  v.  Arnold,  74 "^S.  W.  Rep., 
819,  and  other  cases  there  cited. 

Nor  can  we  agree  with  appellant  that  "it  is  undisputed  that  the 
company  employing  the  persons  operating  the  construction  train  at  the 
time  of  the  accident  was  not  the  agent  of,  or  under  the  control  of,  or 
identical  with  the  defendant  company.'*  While  the  construction  com- 
pany and  the  railroad  company  or  companies  were  theoretically  dis- 
tinct, the  circumstances  at  least  tended  to  show  that  they  were  prac- 
tically one — ^that  the  construction  company  was  but  another  name  for 
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the  railroad  company.  In  view,  however,  of  the  next  preceding  con- 
clusion, this  need  not  be  discussed. 

As  to  the  liability  of  a  railway  company  for  injuries  occurring  on 
its  track  through  negligence  of  those  operating  trains  thereon,  even 
where  such  trains  belong  to  a  foreign  company  and  are  operated  by  its 
employes,  see  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Miller,  9  Texas  Ct.  Rep.,  757, 
11  Texas  Ct.  Rep.,  330.  But  see  Cunningham  v.  International  &  G.  N. 
R  R.,  51  Texas,  503. 

The  remaining  assignments  complain  of  the  refusal  of  special  charges, 
of  the  admission  of  testimony,  and  of  the  overruling  of  the  motion  for 
a  new  trial,  but  while  all  of  these  rulings  have  been  carefully  examined, 
we  find  no  material  error  in  any  of  them. 

The  judgment  is  therefore  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Tom  Hollby  v.  C.  W.  Dukb. 

Decided  June  23,  1906. 

Bifpotition  of  Parties  Necessary  to  Final  Judgment. 

Where  the  sureties  on  an  attachment  bond  were  parties  defendant  to  a 
suit,  but  the  judgment  makes  no  disposition  of  them  the  judgment  is  not  final 
and  an  appeal  therefrom  will  be  dismissed. 

Appeal  from  the  County  Court  of  Terry  County.  Tried  below  before 
Hon.  W.  N.  Copeland. 

W.  R.  Spence,  for  appellant. 

W.  T.  McPherson,  for  appellee. 

SPEER,  Associate  Justice. — ^We  have  no  jurisdiction  to  determine 
the  merits  of  the  controversy  presented  on  this  appeal,  since  there  was 
no  final  judgment  rendered  in  the  cause  in  the  County  Court.  The  suit 
was  instituted  by  appellee  against  appellant  on  a  stated  account,  and 
contemporaneous  with  the  institution  of  the  suit  an  attachment  was 
sued  out  and  levied  upon  property  alleged  to  belong  to  appellant.  Ap- 
pellant reconvened  for  damages  not  only  against  appellee  but  also  asked 
to  have  the  sureties  on  appellee's  attachment  bond  cited,  and  prayed  for 
judgment  against  them  also  on  such  bond.  The  sureties  answered,  but 
the  judgment  nowhere  disposes  of  these  parties.  Until  the  judgment 
does  dispose  of  all  the  issues  and  all  the  parties,  it  is  not  such  final 
judgment  as  will  support  an  appeal  to  this  court.  (Stewart  v.  Tjenoir, 
72  S.  W.  Bep.,  619;  Riddle  v.  Bearden,  10  Texas  Ct.  Rep.,  346,  and 
authorities  cited  in  these  cases.)     Appeal  dismissed. 

Dismissed. 


Vol.  XLTII.  Civil— 34. 
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W.  F.  Stewart  et  al.  v.  Jacob  Sachs  &  Co. 

Decided  June  23,  1906. 

1. — Contract  on  Snnday — ^Market  Valne  of  Ooods — Charge. 

The  suit  being  upon  an  account  for  goods  sold  and  delivered  at  a  stipu- 
lated price  and  the  defenses  being  that  the  goods  were  of  an  inferior  grade,  and 
the  contract  for  their  purchase  was  made  on  Sunday,  the  court  did  not  err  in 
charging  the  jury  to  find  for  the  plaintiff  the  market  value  of  the  goods  in 
question,  although  the  suit  was  ifor  an  agreed  price,  because  the  petition  al- 
leged that  the  market  value  and  the  agreed  price  were  identical,  and  the  de- 
fensive pleading  and  evidence  raised  the  issue  of  market  value.  The  defendant 
was  liable  for  the  market  value  of  the  goods  irrespective  of  the  validity  of  the 
contract. 

2. — Charge — ^Asinmption  of  Fact — ^Harmlesi. 

A  charge  which  assumes  the  fact  that  the  goods  sued  for  had  a  market 
value  is  harmless  when  it  is  certain  that  said  goods  had  at  least  some  value 
in  the  market. 

Error  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

W.  i4.  Hanger,  for  plaintiff  in  error, 
W.  B.  Paddock,  for  defendant  in  error. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  defendants  in  error  upon  an  account  for  certain  whiskeys,  wines, 
cigars,  etc.,  sold  to  the  firm  of  A.  B.  Castleman  &  Company,  showing  a 
balance  of  seven  hundred  and  sixty-eight  dollars  due  thereon.  The  only 
defenses,  necessary  to  notice,  were  that  the  order  or  contract  for  the 
goods  was  made  on  Sunday,  and  that  the  articles  furnished  were  in- 
5ferior,  adulterated,  etc. 

It  is  urged  that  the  court  erred  in  his  charge  insofar  as  the  jury  were 
thereby  authorized  to  find  for  plaintiffs  below  the  market  value  of  the 
merchandise  in  question,  on  the  ground  that  the  suit  was  upon  an 
express  contract  for  a  stipulated  price.  While  it  is  true  that  the  petition 
alleged  that  defendants  agreed  to  pay  the  prices  stated  in  the  itemized 
account  sued  upon,  it  was  also  alleged  in  substance  that  said  prices  were 
identical  with  the  reasonable  market  value  of  the  articles  specified. 
Besides,  the  issue  of  reasonable  or  market  value  was  raised  by  the  evi- 
dence and  defensive  pleading.  It  is  undisputed  that  said  firm  actually 
received  and  appropriated  the  merchandise  shipped  in  answer  to  the 
order  made.  This  being  true,  plaintiffs  in  error  were  liable  for  the 
reasonable  market  value  thereof,  irrespective  of  the  asserted  invalidity 
of  the  order  and  regardless  of  the  fact  that  the  goods  may  have  been  of 
inferior  grade.  Indeed,  it  was  only  in  submitting  the  defenses  named 
that  the  charge  was  given,  the  jury  being  otherwise  charged  per- 
emptorily to  find  for  plaintiffs  below  the  amount  shown  to  be  due  hv 
the  account,  unless  they  should  find  for  defendants  under  said  de- 
fensive issues. 

The  foregoing  conclusions,  we  think,  sufficiently  dispose  of  the  re- 
maining assignments,  unless,  perhaps,  we  should  notice  the  objection 
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that  the  charge  is  upon  the  weight  of  the  evidence,  in  that  it  assumes 
that  the  property  mentioned  ^Tiad  a  market  value."  But  if  it  be  con- 
ceded that  the  charge  is  subject  to  this  criticism,  there  can  be  nothing 
in  it,  inasmuch  as  it  seems  certain  that  the  property  had  at  least  some 
value  in  the  market. 

Finding  no  error  in  the  proceedings  of  which  plaintiffs  in  error  can 
complain,  and  that  the  pleadings  and  evidence  support  the  judgment, 
it  will  be  aflSrmed. 

Affinned. 


Texas  and  Pacific  Railway  Company  v.  W.  T.  Brannon,  Next 

Friend. 

Decided  June  23,  1906. 

I. — ^MseoTered  Peril — Conliietiiig  Evidenoe— Verdict. 

Where  the  vital  issue  in  a  case  is  discovered  peril,  and  the  testimony  is 
oonfiicting,  that  for  the  plaintiff  being  sufficient  to  support  the  verdict,  the 
court  did  not  err  in  refusing  to  instruct  a  verdict  for  the  defendant,  nor  in 
refusing  to  set  the  verdict  aside. 

S. — Same — Charge. 

Charge  on  discovered  peril  considered,  and  held  a  fair  presentation  of  the 
law  on  that  subject. 

S.— Stopping  Trains — ^Distanee— Testimony. 

Where  witnesses  simply  testified  as  to  instances  in  which  they  had  seen 
similar  trains  stop  at  the  same  place  and  the  distance  within  which  they  were 
stopped,  their  testimony  was  not  subject  to  the  objection  that  they  were  not 
qualified  to  testify  as  to  such  matters  because  they  had  had  no  experience  in 
operating  trains. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

H,  C.  Shropshire,  for  appellant. 

J,  M.  Richards  and  Bernard  Martin,  for  appellee. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  appellee 
as  next  friend  of  the  minor  children  of  W.  A.  Cawthon,  deceased,  alle<r- 
iDg  that  said  Cawthon  was  killed  by  one  of  the  defendant's  freight 
trains  through  the  negligence  and  carelessness  of  its  servants  and  agents, 
and  resulted  in  a  judgment  for  the  plaintiff  in  the  sum  of  one  thousand 
dollars,  which  was  divided  among  the  three  children  of  deceased. 

The  vital  issue  in  the  case  is  one  of  discovered  peril,  it  appearing 
that  at  the  time  deceased  was  run  over  and  killed  he  was  lying  on 
appellant's  track  on  a  bridge  asleep  or  dnink.  or  both.  The  testimony 
offered  by  appellant  tends  very  strongly  to  show  that  its  servants  operat- 
ing the  train  which  killed  deceased,  did  everything  in  their  power, 
after  having  discovered  the  presence  of  deceased  on  the  track,  to  avoid 
injuring  him ;  while  on  the  other  hand,  there  is  testimony  in  the  record 
from  which  we  think  the  jury  might  reasonably  have  found  that  its 
servants  were  negligent  in  this  particular  after  discovering  the  perilous 
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position  of  deceased  on  the  track.  Deceased  was  lying  somewhat  near 
the  west  end  of  a  trestle  known  as  bridge  No.  74,  which  is  shown  to  be 
about  eighteen  hundred  feet  west  of  a  trestle  known  as  bridge  No.  75, 
and  was  killed  by  a  west  bound  freight  train.  There  is  testimony  in 
the  record  from  which  the  jury  might  reasonably  have  concluded,  and 
they  probably  did  conclude,  that  the  servants  of  appellant  operating 
this  train  discovered  the  presence  of  deceased  on  the  track  and  his  peril, 
when  the  train  was  in  the  vicinity  of  bridge  No.  75,  and  there  is  ample 
testimony  to  show  that  this  was  in  time  to  avoid  killing  deceased.  The 
testimony  of  appellant's  train  operatives  as  to  the  distance  they  were 
from  deceased  when  they  discovered  his  peril,  and  that  they  did  every- 
thing in  their  power  after  such  discovery  to  avoid  striking,  him,  is 
not  necessarily  conclusive  at  all  upon  this  issue,  but  tiie  testimony  of 
other  witnesses  and  the  circumstances  surrounding  tiie  transaction  may 
have  been,  and  we  think  were,  of  such  cogency  as  to  authorize  a  finding 
against  appellant  upon  this  issue.  This  conclusion  disposes  of  appel- 
lant's contention  that  the  court  should  have  given  a  summary  instruc- 
tion to  the  jury  to  return  a  verdict  in  its  favor,  and  the  further  con- 
tention that  the  verdict  returned  and  judgment  rendered  are  not  sup- 
ported by  the  evidence. 

Upon  the  issue  of  discovered  peril  the  court  charged  that,  **if  you 
believe  that  W.  A.  Cawthon  was  upon  one  of  defendant's  bridges  on  its 
track  and  in  a  dangerous  or  perilous  position,  and  if  you  believe  from 
a  preponderance  of  the  evidence,  while  one  of  the  defendant's  trains 
was  approaching  said  bridge,  that  the  engineer  operating  said  train 
discovered  the  presence  of  the  said  W.  A.  Cawthon  upon  said  bridge, 
and  discovered  his  dangerous  position  in  time  to  have  stopped  the  train 
before  reaching  the  said  W.  A.  Cawthon  by  means  within  his  power, 
and  if  you  further  believe  that  the  said  engineer  negligently  failed  to 
use  all  the  means  at  his  command  to  stop  the  train  before  reaching  the 
said  W.  A.  Cawthon  without  endangering  the  lives  of  those  upon  said 
train,  or  the  destruction  or  damage  of  the  defendant's  property,  and  if 
you  believe  that  by  reason  of  such  negligence  on  the  part  of  the'engineer 
to  use  the  means  at  his  command  to  stop  the  train,  that  the  same  ran 
over  and  killed  the  said  Cawthon,  and  that  the  plaintiffs  were  thereby 
damaged,  you  will  find  for  the  plaintiffs,"  etc.,  and  further,  "if  the 
said  W.  A.  Cawthon  was  lying  down  upon  the  bridge  of  the  defendant, 
and  if  the  engineer  when  he  first  saw  him,  if  he  did  see  him,  thought 
the  object  he  saw  was  a  log  or  some  other  inanimate  object,  and  if  later 
he  discovered  it  was  a  human  being,  and  if  the  engineer,  after  dis- 
covering that  the  object  on  the  track  was  a  human  being,  used  all  means 
in  his  power  to  stop  the  train  before  striking  the  said  Cawthon,  without 
endangering  the  lives  or  safety  of  those  upon  said  train  and  without 
endangering  the  property  of  the  defendant,  the  defendant  would  not 
be  liable,  for  in  such  case  the  defendant  was  under  no  duty  to  the 
plaintiffs  to  stop  train  until  the  agents  in  charge  of  the  train  knew,  or 
thought,  the  object  upon  the  bridge  was  a  human  being."  This  was 
a  fair  presentation  of  the  issue  of  discovered  peril  so  far  as  appellant 
is  concerned,  and  there  was,  therefore,  no  necessity  for  giving  its  special 
charges  requested. 

Bills  of  exception  numbers  1,  2  and  3  show  that  appellant  objected 
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to  various  witnesses  testifying  to  the  distance  within  which  such  a 
train  as  that  which  killed  deceased  could  be  stopped,  upon  the  ground 
that  it  did  not  appear  from  the  statements  of  the  witnesses  that  they 
had  ever  had  any  experience  in  operating  trains  and  were  therefore 
not  qualified  to  testify  as  to  such  a  matter.  The  bills  further  show, 
however,  in  each  instance  that  the  witnesses  did  not  undertake  to  give 
an  opinion  at  all,  but  simply  detailed  instances  in  which  they  had  seen 
similar  trains  stop  at  the  same  place,  and  the  distance  within  which 
they  were  stopped.  The  testimony  was  not,  therefore,  open  to  the 
objection  made,  even  though  it  may  have  been  subject  to  another  ob- 
jection. 

We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused.  ' 


State  v.  St.  Louis  Southwestekn  Eailway  Company  of  Texas. 

Decided  June  27,  1906. 

Xailway — ^Taxation — ^Aueiiin^  Unrendered  Property. 

The  requirement  to  give  the  abstract  number  and  number  of  certificate 
in  rendering  lands  for  taxation  (Rev.  Stats.,  arts.  5118,  5110)  does  not  apply 
to  the  track  ol  a  railway  company  (Rev.  Stats.,  arts.  5073,  5082),  which  is  re- 
quired to  render  its  road  as  an  entirety ;  and  the  assessor,  in  placing  on  the  rolls  as 
unrendered  a  part  of  the  mileage  omitted,  need  not  describe  it  more  fully  than 
hy  giving  the  length  of  road  omitted  as  a  whole;  and  foreclosure  for  the  back 
taxes  on  the  unrendered  portion  could  be  had  on  such  undivided  part  of  the 
line  through  the  county. 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

C.  W.  Stringer,  for  appellant. 

E,  B.  Perkins  and  Olass,  Estes  &  King,  for  appellee. 

EIDSON",  Associate  Justice. — The  statement  of  the  nature  and 
results  of  the  suit  contained  in  appellant's  brief,  which  is  conceded 
by  appellee  to  be  correct,  is  as  follows: 

"This  suit  was  instituted  by  the  county  attorney  of  Franklin  County 
upon  a  back  assessment  compiled  under  article  5120a,  Batts  Civil 
Statutes,  to  recover  delinquent  taxes  for  the  years  1888  to  1901,  in- 
clusive, upon  about  one-quarter  of  a  mile  of  the  roadbed  of  appellee, 
situated  in  Franklin  County. 

"The  petition  alleged,  in  substance,  that  since  the  year  1888,  the 
appellee  has  had  11.29  miles  of  roadbed  extending  across  Franklin 
County  from  east  to  west.  That  for  the  years  1888  to  1891,  inclusive, 
38-100  of  one  mile  of  said  roadbed  was  not  rendered  for  taxes  in 
Franklin  County  and  was  not  placed  upon  the  unrendered  roll,  the 
rendition  for  said  years  being  10.91  miles,  and  that  the  taxes  on  said 
fractional  part  of  a  mile  of  said  roadbed  were  delinquent  and  unpaid. 
A  similar  allegation  was  made  with  respect  to  74-100  of  one  mile  of 


534  Texas  Civil  Appeals  Eeports,  Vol.  43.  [June, 

said  roadbed  for  the  years  1892  to  1898,  inclusive  and  to  25-100  of  one 
mile  for  the  years  1899  to  1901,  inclusive. 

"That  on  the  6th  day  of  February,  1904,  the  tax  assessor  of  Franklin 
County,  after  having  first  ascertained  by  the  certificate  of  the  Comp- 
troller of  Public  Accounts  the  fact  that  the  records  of  his  office  do  not 
show  that  said  fractional  part  of  a  mile  of  roadbed  in  Franklin  County 
has  been  rendered  or  assessed  for  the  years  aforesaid,  proceeded  to  list 
and  assess  said  property  and  place  said  assessment  upon  a  back  or 
additional  roll  which  was  duly  certified  by  the  Commissioners'  Court 
for  collection.  That  the  State  and  county  taxes  due  and  delinquent, 
as  shown  by  said  roll  amounted  to  $561.16,  exclusive  of  interest  and 
penalties. 

"The  suit  was  brought  in  the  name  of  the  State  of  Texas  to  recover 
said  delinquent  taxes  upon  said  back  assessment  roll  for  the  benefit  of 
Franklin  County,  praying  for  judgment  and  foreclosure  of  said  tax 
lien  and  for  general  relief,  to  which  the  defendant's  general  demurrer 
was  sustained  and,  the  plaintiff  refusing  to  amend,  the  suit  was  dis- 
missed. 

Opinion, — Appellant  assigns  as  error  the  action  of  the  court  below 
in  sustaining  appellee's  general  demurrer  to  appellant's  petition  and 
dismissing  the  suit.  The  record  does  not  disclose  the  specific  grounds 
upon  which  the  action  of  the  court  below  was  based.  We  infer  from 
the  argument  of  counsel  for  appellee  contained  in  their  brief  in  sup- 
port of  the  action  of  the  court  below,  that  such  action  was  based  upon 
the  supposed  ground  that  the  assessor  in  making  the  list  and  assess- 
ment of  the  property  for  back  taxes  failed  to  comply  with  the  statute 
relating  to  assessments  of  this  character.  If  such  action  of  the  court 
was  based  upon  that  supposed  ground  in  our  opinion  it  is  untenable. 
Article  5073  of  Sayles'  Revised  Statutes  provides  tfiat  all  railroad 
companies  shall  list  all  of  their  real  and  personal  property,  giving  the 
number  of  miles  of  roadbed  and  line  in  the  county  where  such  roadbed 
and  line  is  situated,  at  the  full  and  true  value;  and  article  5082,  id., 
provides  that  it  shall  be  the  duty  of  every  railroad  corporation  in  this 
State  to  deliver  a  sworn  statement  on  or  before  the  first  day  of  June 
of  each  year  to  the  assessor  of  each  county  into  or  through  which  any 
part  of  their  road  may  run,  a  classified  list  of  all  real  estate  owned  by 
or  in  possession  of  the  said  company  in  said  county,  specifying  the 
whole  length  of  the  railroad  and  the  value  thereof  per  mile,  which 
valuation  shall  include  right  of  way,  roadbed,  superstructure,  depots  and 
grounds  upon  which  said  depots  are  situated,  and  all  shops  and  fixtures 
of  every  kind  used  in  operating  said  road.  Article  5120a;  id.,  provides 
as  follows: 

"If  the  assessor  of  taxes  shall  discover  in  his  county  anv  real  prop- 
erty which  has  not  been  assessed  or  rendered  for  taxation  for  any  year 
since  1870,  he  shall  list  and  assess  the  same  for  each  and  every  year 
for  which  it  has  not  been  assessed,  in  the  manner  prescribed  in  the 
preceding  article,  and  such  assessment  shall  be  as  valid  and  binding  as 
though  it  had  been  rendered  by  the  owner  thereof;  but  no  such  real 
property  shall  be  assessed  by  the  assessor  unless  he  has  ascertained  by 
the  certificate  of  the  Comptroller  of  Public  Accounts  the  fact  that  the 
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records  of  his  office  do  not  show  that  the  property  has  been  rendered 
or  assessed  for  the  year  in  which  he  assesses  it."  And  article  5119 
referred  to  in  the  above  quoted  article  provides  that  if  the  assessor  of 
taxes  discovers  any  real  property  in  his  county  subject  to  taxation  which 
has  not  been  listed  to  him,  he  shall  list  and  assess  such  property ;  and 
specifies  the  manner  of  describing  the  same  by  giving  the  name  of  the 
owner,  abstract  number,  number  of  certificate,  etc. 

In  the  case  of  Morgan  v.  Smith,  70  Texas,  637,  the  Supreme  Court 
held,  in  effect,  that  any  requisite  of  article  5119  need  not  be  complied 
with  where  good  cause  is  shown  for  such  non-compliance ;  and  the  same 
doctrine  is  practically  held  in  the  cases  of  McCormick  v.  Edwards,  69 
Texas,  108,  and  .Henderson  v.  White,  69  Texas,  104. 

Article  5118,  Sayles  Revised  Statutes,  provides  the  same  manner  and 
form  of  assessing  real  property  by  the  owner  as  is  provided  in  article 
5119  to  be  complied  with  by  the  assessor  in  assessing  unrendered  real 
property.  The  statute  providing  for  the  listing  and  assessment  of  the 
roadbed  or  line  of  a  railroad  by  the  corporation  owning  same,  does  not 
require  that  the  provisions  of  article  5118,  relating  to  the  manner  of 
assessment  of  real  property  by  the  ovmer,  be  complied  with,  but  simply 
requires  that  the  number  of  miles  of  roadbed  in  the  county,  and  the 
full  and  true  value  thereof  be  given.  This  being  true,  the  assessor 
could  not  be  required  to  give  a  more  particular  description  of  the  prop- 
erty in  listing  and  assessing  it  for  back  taxes  when  the  owner  had 
failed  to  render  same,  than  the  owner  was  required  to  give  in  making 
the  rendition  itself. 

In  our  opinion  the  assessor  of  Franklin  County  made  a  legal  and 
valid  assessment  of  the  part  of  appellant's  roadbed  unrendered  by  it 
for  the  respective  years  stated  in  appellant's  petition,  by  giving 
on  the  rolls  the  distance  or  length  of  the  roadbed  not  rendered  by  the 
appellee  for  said  year,  and  giving  the  value  thereof  as  assessed  by  him, 
after  procuring  the  required  certificate  from  the  Comptroller,  and  all 
of  these  facts  are  shown  by  appellant's  petition.  The  law  providing 
that  the  whole  length  of  a  railroad  through  a  county  may  be  assessed 
for  taxes  by  giving  the  length  thereof  and  placing  a  value  thereon  per 
mile,  in  effect,  provides  fos  a  valuation  according  to  the  average  value 
of  the  entire  length  of  the  road  through  the  county;  and  hence  the  road 
is  assessed  as  an  entirety  and  not  as  so  many  separate  and  distinct  miles 
of  road,  nor  as  separate  and  distinct  parts  of  the  surveys  over  which 
it  passes.  And  if,  as  alleged  in  appellant's  petition,  appellee  has  failed 
to  render  a  part  of  its  roadbed  for  taxation  in  Franklin  County,  and  the 
assessor  has  listed  and  assessed  same,  as  alleged  in  said  petition,  ap- 
pellant would  be  entitled  to  a  judgment  for  the  amount  of  the  taxes 
and  a  decree  for  the  foreclosure  of  its  lien  upon  an  undivided  interest 
in  the  roadbed  of  appellant  to  the  extent  shown  by  the  assessment  as 
pleaded  by  appnellant. 

Tn  our  opinion  appellant's  petition  was  not  subject  to  general  de- 
murrer, and  the  court  below  erred  in  sustaining  such  demurrer.  The 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  B.  Watkins  Land  Mortgage  Company  v.  Henry  M.  Thetford. 

Decided  June  27,  1906. 

1. — Land  A^ent — CommisiioiiB — Occupatioii  Tax. 

The  failure  of  a  land  agent  to  pay  his  occupation  tax  will  not  defeat  his 
action  to  recover  commissions  for  making  a  sale;  the  law  prohibiting  pursuit 
of  the  occupation  without  such  payment  is  a  revenue  law,  and  not  a  regulation 
of  the  business  on  grounds  of  public  policy. 

2. — Land  Agent — Commission — ^Proonring  Pnrehaser. 

An  agent  who  has  procured  a  purchaser  for  land  whom  the  owner  ac- 
cepted and  contracted  with,  will  not  be  defeated  of  his  right  to  commissions 
by  the  fact  that  the  purchaser  proved  unable  to  cariy  out  such  contract. 

3. — Same — Snbeontraot. 

Where  the  owner  of  land  committed  the  sale  solely  to  an  agency  selected 
by  him,  another,  who  found  a  purchaser  in  pursuance  of  an  agreement  with 
such  agency  for  a  division  of  the  commissions,  and  took  no  other  part  in  clos- 
ing the  transaction,  was  not  entitled  to  recover  any  commission  from  the  owner. 

4. — Charge — ^Ignoring  Issne. 

A  requested  charge  which  ignores  an  issue  supported  by  evidence  and  on 
which  a  different  verdict  from  that  which  it  calls  for  might  be  rendered,  should 
be  refused. 

5. — Contract — ^Acceptance  of  Benefit. 

One  who  accepts  and  takes  the  benefit  of  services  performed  by  another 
under  employment  by  an  agent  not  authorized  to  employ,  can  not  avail  himself 
of  his  agent's  lack  of  authority. 

6. — ^Evidence — ^What  Wonld  Have  Been  Done. 

Testimony  as  to  what  would  have  been  done  by  a  party  in  hypothetical 
circumstances,  was  immaterial  where  the  sole  issue  concerned  what  was  actually 
done. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thomas  F.  NaA. 

W,  P.  Finley,  for  appellant. — The  failure  of  the  appellee  to  pay  an 
occupation  tax  and  to  obtain  a  license  to  piysue  the  business  of  a  real 
estate  broker,  prevents  him  from  maintaining  a  suit  to  recover  com- 
missions. Rev.  Stats.,  art.  5049;  Penal  Code,  art.  112;  Saule  v.  Ryan, 
53  S.  W.  Rep.,  977;  Buckley  v.  Humason,  50  Minn.,  195,  36  Am.'  St. 
Rep.,  637;  Amato  v.  Drevfiis,  34  S.  W.  Rep.,  450;  Carey  L.  Lumber 
Co.  V.  Thomas,  22  S.  W.  Rep.,  743;  Holt  v.  Green,  13  Am.  Rep.,  737; 
Kenedy  v.  Schultz,  6  Texas  Civ.  App.,  461;  Johnson  v.  Hulings,  49 
Am.  Rep.,  131;  San  Antonio  St.  Ry.  Co.  v.  Muth,  7  Texas  Civ.  App., 
448;  Stevenson  v.  Ewing,  9  S.  W.  Rep.,  230;  Peterson  v.  Seagraves, 
94  Texas,  392;  Cooley,  Tax'n  (2d  ed.),  572;  Roach  v.  Davis,  54  S.  W. 
Rep.,  1070;  2  Benj.  Sales  (4th  Am.  ed.),  sec.  825;  Cooper  v.  Griffin, 
40  K  E.  Rep.,  712;  Haworth  v.  Montgomery,  18  S.  W.  Rep.,  399;  4 
Am.  and  Eng.  Ency.  Law  (2d  ed),  982,  and  authorities  there  cited; 
Whitfield  V.  Huling]^  50  111.  App.,  179;  Richardson  v.  Brix  (Iowa),  63 
N.  W.  Rep.,  325. 

It  is  familiar  law  that  a  contract,  prohibited  either  expressly  or 
impliedly  by  statute,  is  illegal,  and  can  not  be  enforced.    Same  anthori- 
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ties.  Also :  Peterson  v.  Seagraves,  94  Texas,  392 ;  Perkins  v.  Watkins, 
2  Baxt.  (61  Tenn),  187;  Ohio,  etc.,  Ins.  Co.  v.  Merchants  Ins.  Co.,  11 
Humph.  (30  Tenn.),  11;  Hale  v.  Henderson,  4  Humph.,  200;  2  Benj. 
Sales  (4th  Am.  ed.),  sees.  818-825;  1  Add.  Cont.,  sec.  294;  Holt  v. 
Green,  73  Pa.  St.,  198;  Dillon  v.  Allen,  46  Iowa,  299;  McConnel  v. 
Kitchens,  20  S.  C,  430;  Woods  v.  Armstrong,  54  Ala.,  150;  Johnson 
V.  Hulings,  103  Pa.  St.,  498. 

The  broker  must  complete,  or  consummate,  the  sale,  to  this  extent, 
that  is,  he  must  find  a  purchaser,  who  is  not  only  ready  and  willing, 
but  able,  and  in  a  situation,  to  complete  the  purchase  on  the  terms 
agreed  upon,  before  he  is  entitled  to  recover  his  commissions.  Wilson 
V.  Clark,  9  Texas  Ct.  Bep.,  612;  McGavock  v.  Woodlief,  20  Howard, 
221 ;  Kennedy  v.  Clark,  1  App.  C.  C,  sec.  843,  p.  483 ;  Brackenridge 
V.  Claridge,  91  Texas,  627;  McLane  v.  Qoode,  68  S.  W.  Bep.,  707; 
Smye  v.  Qroesbeck,  7  Texas  Ct.  Bep.,  480;  De  Cordova  v.  Bahn,  74 
Texas,  645;  14  Cent.  Law  Journal,  204-5;  Mullenhoff  v.  Gensler,  16 
N.  Y.  Supp.,  673;  Coleman  v.  Meade,  13  Bush.  (76  Ky.),  358;  Butler 
V.  Baker,  17  R.  I.,  682,  33  Am.  St.,  897 ;  4  Am.  and  Eng.  Encv.  Law 
(2d  ed.),  975;  Pratt  v.  Hotchkiss,  10  111.  App.,  603;  Iselin  v.  Griffith, 
62  Iowa,  668;  Goss  v.  Bioom,  31  Minn.,  484;  Cook  v.  Kroemeke,  4 
Daly,  268;  Hart  v.  Hoflfman,  44  How.  Pr.,  168. 

U.  P.  Short,  for  appellee. — The  failure  of  the  land  agent  to  pay  the 
occupation  tax  imposed  by  article  5049,  Sayles'  Texas  Civil  Statutes, 
will  not  bar  his  right  to  recover  commissions  earned  in  effecting  sales. 
Amato  V.  Drevfus,  34  S.  W.  Bep.,  450;  Fort  Worth  &  D.  C.  Bv.  v. 
Carlock,  75  S.'W.  Bep.,  931. 

A  broker  is  entitled  to  compensation  when  he  secures  a  purchaser 
with  whom  his  principal  is  satisfied,  and  who  actually  contracts  for  the 
property  at  a  price  satisfactory  to  the  owner.  Conkling  v.  Krakauer, 
70  Texas,  739;  Dumham  v.  Upton,  54  K  E.  Bep.,  873;  Coleman  v. 
Meade,  13  Bush,  358;  Francis  v.  Baker,  47  N.  W.  Bep.,  452;  Wilson 
V.  Mason,  49  Am.  St.  Bep.,  164-5;  Seaburv  v.  Fidelity,  etc.,  Ins.  Co., 
54  Atl.  Bep.,  899;  9  Ballard's  Beal  Property,  661;  Ward  v.  Cobb,  12 
Am.  St.  Bep.,  587;  Fitzpatrick  v.  Gilson,  57  N.  E.  Bep.,  1000;  Donohue 
V.  Flanagan,  28  N.  Y.  St.  Bep.,  757;  Wray  v.  Carpenter,  25  Am.  St. 
Bep.,  265;  Midland  By.  Co.  v.  Fisher,  21  Am.  St.  Bep.,  192;  Boss  v. 
Smiley,  70  Pac,  766. 

EIDSON,  Associate  Justice. — Appellee  brought  this  suit  in  the 
court  below  against  appellant  to  recover  commissions  for  his  services 
as  a  real  estate  agent  in  procuring  a  purchaser  for  certain  real  estate 
owned  by  appellant  and  situated  in  the  city  of  Dallas.  The  trial  before 
the  court  and  jury  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee for  the  sum  of  $1,196. 

Appellant^s  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  sustaining  appellee^s  special  exceptions  to  that  part  of 
appellant's  answer  which  sets  up  as  a  defense  to  this  suit  the  failure 
of  appellee  to  pay  his  occupation  tax  as  a  land  agent  or  real  estate 
broker  prior  to  the  transaction  upon  which  this  suit  is  based,  appel- 
lant's contention  being  that  under  the  laws  of  Texas  the  failure  of  the 
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appellee  to  pay  his  occupation  tax  and  to  obtain  a  license  to  pursue 
the  business  of  real  estate  agent  or  broker  prevents  him  from  maintain- 
ing this  suit  to  recover  his  commissions,  which  he  alleges  accrued  to 
him  in  the  pursuit  of  such  business.  We  do  not  think  this  contention 
is  sound.  In  our  opinion  it  was  not  the  purpose  or  intention  of  the 
statute  providing  for  the  payment  of  an  occupation  tax  by  a  real  estate 
agent  or  broker  to  make  such  payment  a  prerequisite  to  his  right  to 
pursue  the  occupation.  The  civil  statutes  providing  for  the  tax,  and 
the  penal  statutes  making  it  a  misdemeanor  to  pursue  the  occupation 
without  paying  the  tax,  were  enacted  for  the  purposes  of  providing  a 
source  of  revenue  for  the  State  and  the  enforcement  of  the  collection 
thereof.  In  the  case  of  Amato  v.  Dreyfus,  34  S.  W.  Rep.,  450,  the 
San  Antonio  Court  of  Civil  Appeals,  in  a  case  involving  this  ^question, 
uses  this  language,  which  we  approve: 

"It  is  plain  to  us  that  the  primary  object  of  the  statute  is  to  provide 
revenue,  and  that  it  was  not  its  purpose  to  repress  or  prohibit  the 
several  occupations  it  undertakes  to  license.  The  provision  is  that  no 
person  shall  pursue  any  occupation  unless  he  has  such  a  receipt,  which 
means  that  the  person  is  prohibited,  not  the  occupation.  No  considera- 
tion of  public  policy,  nor  one  looking  to  the  regulation  of  the  business, 
enters  into  the  statute  in  question.  The  purpose  sought  to  be  subserved, 
is  altogether  different.  It  could  with  as  much  propriety  be  asserted 
that  a  merchant  carrying  on  business  under  the  same  circumstances 
would  not  be  allowed  to  enforce  payment  for  goods  sold,  nor  a  banker 
for  money  loaned.^*  And  the  Fort  Worth  Court  of  Civil  Appeals  in 
the  case  of  Railway  Co.  v.  Carlock,  75  S.  W.  Rep.,  931,  in  passing  upon 
the  question  as  to  whether  a  lawyer  was  entitled  to  practice  his  pro- 
fession without  first  paying  the  occupation  tax  (the  statutes  with  res- 
pect thereto  applying  to  lawyers  as  well  as  to  land  agents)  held  that  he 
was,  and  referred  to  the  case  of  Amato  v.  Dreyfus,  supra,  with  ap- 
proval. 

Appellant^s  third,  fourth  and  seventeenth  assignments  of  error  are 
based  upon  the  proposition  that  the  purchaser  procured  by  the  appellee 
was  not  able  pecuniarily  to  comply  with  his  contract  for  the  purchase 
of  the  land,  or  to  respond  in  damages  for  a  failure  so  to  do,  and  for 
that  reason,  appellee  was  not  entitled  to  commissions  for  procuring 
such  purchaser.  Under  a  different  state  of  case,  this  proposition  might 
be  correct,  but  the  pleadings  and  uncontroverted  testimony  in  this  ease 
show  that  the  purchaser  was  satisfactory  to  appellant,  and  that  it  con- 
tracted with  the  purchaser  for  the  sale  of  the  property  at  a  price 
satisfactory  to  it;  hence  the  question  as  to  whether  the  purchaser  was 
able  to  carry  out  the  contract  is  not  involved  in  this  case.  (Conkling 
V.  Krakauer,  70  Texas,  739.) 

The  paragraph  of  the  charge  of  the  court  complained  of  in  appel- 
lant's fifth  assignment  of  error  was  favorable  to  it,  and  it  has  no  ground 
for  complaint. 

Appellant's  sixth  assignment  of  error  is  overruled.  The  appellee 
and  the  witnesses  Bird  and  Irwin  testified  to  facts  that  would,  authorize 
the  charge  of  the  court  complained  of  in  this  assignment.  There  was 
sufficient  testimony  to  justify  the  court  in  submitting  the  ease  to  the 
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jury  and  to  support  the  verdict.  Hence  appellant's  seventh  and  six- 
teenth afisignments  of  error  are  overruled. 

In  our  opinion  the  special  charges  asked  by  ^appellant  and  refused 
by  the  court  and  which  are  embraced  in  appellant's  ninth,  eleventh  and 
fourteenth  assignments  of  error  should  have  been  given  to  the  jury. 
If  the  sale  was  made  by  Bird,  Robinson  &  Co.  with  the  assistance  of 
appellee,  under  an  agreement  with  them  to  divide  their  commissions 
with  him,  he  would  not  be  entitled  to  recover  anything  against^  appel- 
lant for  his  services.  There  is  some  testimony  in  the  record  tending  to 
support  this  view  of  the  transaction.  Appellee  testified  that  he  asked 
Bird  for  a  price  on  the  lot,  and  told  him  that  he  had  some  hopes  of 
getting  him  a  buyer;  that  he  knew  that  Bird,  Robinson  &  Co.  were 
file  exclusive  agents  of  appellant,  and  that  he  understood  that  the  lands 
of  appellant  could  only  be  handled  through  them,  and  that  he  was 
privileged  to  offer  this  property  for  sale  through  them,  and  that  he 
made  the  contract  in  this  instance  through  them ;  and  Robinson  testified, 
in  substance,  that  the  sale  was  made  by  Bird,  Robinson  &  Co.  with  the 
assistance  of  appellee;  that  he  furnished  the  customer  but  that  Bird, 
Robinson  &  Co.  made  the  contract  of  sale,  and  that  Higgins,  the  repre- 
sentative of  appellant  who  came  to  Dallas  and  closed  the  contract  with 
the  purchaser,  consulted  with  Bird,  Robinson  &  Co.  in  the  matter,  and 
had  nothing  to  do  with  appellee  in  the  negotiations  which  culniinated 
in  the  contract  for  the  sale  of  the  lot,  and  appellee  did  not  participate 
in  such  negotiations  and  was  only  present  at  some  of  the  interviews  on 
account  of  his  having  furnished  the  purchaser;  that  appellee  asked 
witness  about  the  commissions  he,  appellee,  would  get  and  he,  witness, 
discussed  the  commissions  with  him  and  the  contract  as  the  contract 
of  Bird,  Robinson  &  Co.,  and  appellee  knew  that  other  agents  could 
only  get  one-half  of  the  commissions.  Higgins's  testimony  is  to  the 
effect  that  in  negotiating  and  closing  the  contract  of  sale  with  the 
purchaser,  he  acted  with  Bird,  Robinson  &  Co.  and  not  with  appellee. 
This  testimony,  in  our  opinion,  was  suflBcient  to  require  the  court  to 
give  to  the  jury  said  special  charges,  and  the  refusal  to  give  them 
constitutes  reversible  error. 

There  was  no  error  in  the  refusal  of  the  court  to  give  to  the  jury 
appellant's  special  charge  number  6,  as  it  ignored  the  right  of  appellee 
to  recover  in  the  event  Higgins  acted  with  him  in  making  the  contract 
of  sale;  or,  in  other  words,  it  ignored  the  theory  that  the  efficient  cause 
of  the  contract  of  sale  was  Higgins's  acting  witii  appellee  and  accepting 
his  services  as  a  land  agent  in  the  transaction,  knowing  him  to  be  such 
agent  at  the  time,  although  he,  Higgins,  may  have  acted  with  Bird, 
Robinson  &  Co.  in  some  matters  respecting  the  sale. 

Appellant's  thirteenth  assignment  of  error  is  overruled.  If  appellee 
made  the  sale  in  question,  the  fact  that  appellant  accepted  it  and 
claimed  the  benefits  thereunder  would  preclude  its  setting  up  the  want 
of  authority  of  Higgins  to  employ  appellee  to  make  the  sale. 

The  issue  sought  to  be  injected  into  the  case  by  appellant's  special 
charge  number  10,  not  being  in  any  manner  involved  in  the  case,  said 
special  charge  was  properly  refused. 

The  testimony,  exclusion  of  which  is  complained  of  in  appellant's 
eighteenth  assignment  of  error,  was  immaterial.     What  the  appellant 
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did  do  in  reference  to  the  transaction  in  question  was  material,  but  what 
it  would  have  done  under  circumstances  not  existing  was  immaterial. 
For  the  errors  above  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  M.  Fowler  et  al.  v.  John  A.  Agnew. 

Decided  June  27,  1906. 

Estates  of  Decedents — ^Administration  Closed — Suit  by  Heirs. 

The  administration  of  an  estate  having  been  closed,  leaving  debts  unpaid, 
the  heirs  could  maintain  suit  to  recover  a  tract  of  land  turned  over  by  the 
administrator,  as  being  included  in  the  sale,  to  a  purchaser  of  property  from 
him,  but  which  was  in  fact  never  included  in  the  property  inventoried  nor 
embraced  in  the  sale. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

McOrady  &  McMaJion,  for  appellants. — ^The  heirs  own  the  land  by 
law  and  are  entitled  to  recover  the  same  as  against  all  the  world  where 
their  demands  do  not  conflict  with  an  administration  of  the  estate. 
Rev.  Stats.,  1869,  1880,  1924,  3358;  Giddings  v.  Steele,  28  Texas,  732, 
748;  Fisk  v.  Norvel,  9  Texas,  13;  Walker  v.  Abercrombie,  61  Texas, 
69;  Baker  v.  Hamblen,  75  S.  W.  Rep.,  362;  Thomas  v.  Hawpe,  80  S. 
W.  Rep.,  129;  Hemdon  v.  Davenport,  75  Texas,  462;  Jones  v.  Pyron, 
67  Texas,  47;  Shields  v.  Hunt,  45  Texas,  428. 

Wheeler  dc  Cunningham,  for  appellee. — ^The  surviving  wife  and 
children  of  an  intestate  can  not,  in  their  own  names  and  for  their 
own  benefit,  maintain  a  suit  for  the  recovery  of  property  not  admin- 
istered, belonging  to  said  intestate  at  the  time  of  his  death,  and  subject 
to  the  payment  of  his  debts,  when  the  value  of  said  property  is  far  less 
than  the  amount  of  the  unpaid  probated  claims  against  said  estate. 
Rev.  Stats.,  arts.  1924,  2012,  2013;  Herbert  v,  Herbert,  59  S.  W.  Rep., 
594;  Fort  v.  Fitts,  66  Texas,  593;  Peveler  v.  Peveler,  54  Texas,  53. 

FISHER,  Chief  Justice. — This  is  an  action  by  the  heirs  of  J.  W. 
Palmore  in  trespass  to  try  title  to  recover  the  tract  of  land  in  contro- 
versy. The  case  was  tried  before  the  court  and  judgment  rendered  in 
favor  of  the  defendant  Agnew.  The  court  below  filed  conclusions  of 
fact  and  law,  which  are  as  follows : 

*'J.  W.  Palmore  married  plaintiff  E.  M.  Fowler  day  of  , 

1871,  and  they  lived  together  as  husband  and  wife  in  Fannin  County 
until  the  death  of  J.  W.  Palmore,  which  occurred  January  15,  1897. 
He  died  intestate  leaving  as  his  only  heirs  his  children  by  said  wife, 
to  wit.  Pearl  Staats,  wife  of  \Vm.  Staats,  John  Palmore  and  Virginia 
Palmore,  minors. 

^TDuring  such  marriage,  on  to  wit,  February  18,  1887,  the  land  in 
controversy  was  deeded  by  H.  A.  McDonald  to  J.  W.  Palmore,  for  a 
recited  consideration  of  $100  paid  and  thereby  became  the  community 
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property  of  the  said  J.  W.  Palmore  and  his  said  wife,  and  J.  W.  Palmore, 
immediately  after  such  purchase  took  actual  possession  of  said  land 
and  continued  in  such  possession  until  his  death.  He  died  intes- 
tate and  at  the  time  of  his  death  owned  a  large  estate  of  value  of 
$15,000,  and  owing  debts  to  the  amount  of  $20,000;  administration 
was  duly  granted  in  County  Court  of  Fannin  County  upon  estate  of 
said  J.  W.  Palmore  and  administration  continued  open  and  administrator 
continued  to  act  until  the  regular  April  term,  1899,  at  which  term  and 
on  to  wit,  April  19,  1899,  the  final  report  of  the  administrator  was  ap- 
proved, administration  closed  and  administrator  discharged  by  an 
order  of  said  Coimty  Court  duly  entered  in  term  time.  In  such  ad- 
ministration and  County  Court  the  debts  against  said  estate  were  pro- 
bated to  the  amount  of  $20,000,  on  which  the  administrator  paid  68 
percent,  leaving  a  balance  unpaid  on  probated  claims  of  $4,500.  The 
probate  proceedings  showed  that  all  the  property  inventoried  was  dis- 
posed of,  all  sold  except  the  exempt  property  which  was  set  apart  to 
the  widow  and  minor  children.  The  inventory  of  said  estate  showed 
that  the  land  in  controversy  was  never  inventoried,  and  it  was  never 
disposed  of  in  the  administration  proceedings.  The  administrator  of 
said  estate  as  such  held  possession  of  land  in  controversy  until  April 
12,  1898,  at  which  time  he  delivered  possession  to  defendant,  the  ad- 
ministrator C.  A.  Wheeler  and  defendant  supposing  that  it  was  in- 
eluded  in  and  a  part  of  the  land  for  which  administrator  on  that  day 
made  a  deed  to  defendant,  but  which  supposition  was  a  mistake  in  fact 
on  part  of  the  administrator  and  defendant.  N'either  the  defendant 
nor  any  other  person  for  him  has  ever  paid  any  taxes  on  land  in  con- 
troversy, and  defendant  has  no  deed  for  land  in  controversy — ^taxes  on 
land  in  controversy  have  been  unpaid  since  1898. 

*The  defendant  has  in  good  faith  made  permanent  and  valuable  im- 
provements on  land  in  controversy,  believing  same  to  be  his  property, 
such  improvements  consisting  of  erection  of  a  fence  on  two  sides  and 
making  a  pool  thereon.  The  value  of  land  in  controversy,  exclusive  of 
improvements  placed  thereon  by  defendant,  I  find  to  be  $106.75  and  the 
value  of  such  land  including  the  improvements  so  placed  thereon  by 
defendant,  I  find  to  be  $181.75. 

*T  find  that  the  rental  value  of  the  land,  exclusive  of  improvements 
made  by  defendant  during  time  defendant  has  had  possession  thereof 
and  alleged  by  plaintiffs,  to  wit,  from  January  1,  1903,  up  to  time  of 
trial,  is  the  sum  of  $10  and  defendant  has  used  and  appropriated  such 
use  and  rental  value  thereof,  and  if  plaintiffs  were  entitled  to  recover 
the  land,  they  would  be  entitled  to  recover  of  defendant  $10  for  use 
and  rents  thereof.  That  said  surviving  wife  of  J.  W.  Palmore  married 
plaintiff  J.  B.  Fowler  on  June  — ,  1904,  and  her  name  is  now  E.  M. 
Fowler.  No  other  administration  has  ever  been  had  on  estate  of  said 
J.  W.  Palmore,  deceased. 

^'Conclusions  of  Law. — 1.  I  conclude  as  a  matter  of  law  that  plain- 
tiffs are  not  entitled  to  recover  the  land  in  controversy,  because  the 
estate  of  J.  W.  Palmore  is  insolvent  and  the  impaid  probated  claims 
against  his  estate  amount  to-  more  than  the  value  of  the  land,  and  this 
being  so,  the  heirs  of  J.  W.  Palmore,  deceased,  have  no  such  title  or 
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right  to  the  land  as  would  entitle  them  to  recover  same.     To  this  con- 
clusion of  law  the  plaintiffs  duly  except. 

"2.  But  for  my  first  conclusion  of  law,  the  plaintiffs,  constituting 
the  surviving  wife  and  only  heirs  of  J.  W.  Palmore,  deceased,  would  be 
entitled  to  recover  of  defendant  the  land  sued  for,  and  the  rental  value 
thereof  aforesaid,  but  in  such  event  defendant  would  be  entitled  to 
recover  for  his  improvement*  aforesaid  to  extent  of  $75.  To  this  con- 
clusion of  law  defendant  excepts. 

"3.  I  conclude  that  defendant  is  not  entitled  to  have  reformed  the 
deed  made  to  him  by  C.  A.  A^Tieeler  as  administrator  of  estate  of  J.  W. 
Palmore,  deceased,  April  12,  1898,  and  that  such  does  not  embrace 
the  land  in  controversy  and  such  deed  does  not  entitle  defendant  to 
hold  the  land.    To  this  conclusion  of  law  defendant  excepts.^^ 

We  are  inclined  to  the  opinion  that  the  facts  as  stated  bring  this 
case  within  the  exception  recognized  in  Baker  v.  Hamblen,  75  S.  W. 
Bep.,  362;  Walker  v.  Abercrombie,  61  Texas,  69;  Hemdon  v.  Daven- 
port, 75  Texas,  462,  and  other  cases  that  might  be  cited.  We  agree 
with  the  trial  court,  under  the  facts  as  stated,  that  if  the  appellants  are 
entitled  to  recover,  the  appellee  is  entitled  to  a  judgment  in  his  favor 
for  the  value  of  the  improvements.  The  findings  of  the  court  being 
complete  upon  this  question,  judgment  will  here  be  entered  to  the  effect 
that  the  judgment  of  the  trial  court  is  reversed  and  here  rendered  in 
favor  of  appellants  that  they  recover  the  land  in  controversy,  and  in 
favor  of  appellee  for  the  value  of  the  improvements. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  C.  Kabnbb  v.  S.  J.  Boss. 

Decided  June  27,  1906. 

1.— Plea  of  PrivUeffe— Waiver. 

In  an  action  for  fraud,  after  defendant's  plea  of  privilege  to  be  sued  in 
his  own  county  was  overruled,  plaintiff  amended  alleging  the  fraud  to  hare 
been  committed  in  the  county  where  the  suit  was  brought.  Defendant,  who 
plead  to  and  went  to  trial  on  such  amended  petition  without  reasserting  his 
plea  of  privilege,  waived  same  thereby  and  submitted  to  the  juriediction. 

2.— Pleading:— Fraud— Xateriallty. 

General  allegation  of  the  materiality  of  fraudulent  representations  charged, 
with  facts  pleaded  from  which  it  might  be  inferred,  was  sufficient  as  against  a 
general  demurrer. 

3. — Fraud — ^Written  Contract — Parol  ETldenoe. 

Objections  to  parol  evidence  as  varying  a  written  contract  do  not  apply 
to  an  action  to  recover  for  fraud  therein. 

4. — ^Impeacliment — Declarations  of  Party. 

Declarations  of  a  party  to  the  suit  are  admissible  against  him  without 
laying  a  predicate  in  his  examination  for  impeaching  him  thereby. 

Appeal  from  the  County  Court  of  Hunt  County.    Tried  below  before 
Hon.  F.  M.  Newton. 

A.  B.  Reynolds  and  Jones  &  Cornier,  for  appellant. — On  plea  to 
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jurisdiction.  Facts  must  show  actionable  fraud :  Freeman  v.  Kneckler, 
45  Texas,  592;  Baines  v.  Mensing,  75  Texas,  200;  McLaughlin  v. 
Shannon,  3  Texas  Civ.  App.,  136.  A  promise  unperformed,  not  fraud : 
Chicago  T.  &  M.  Ry.  v.  Titterington,  84  Texas,  218;  Baines  v.  Mensing, 
75  Texas,  200.  Joining  a  defendant  against  whom  is  no  cause  of  action : 
Weeks  McCarthy  v.  Sunset  B.  &  T.  Co.,  22  Texas  Civ.  App.,  556; 
Texas  &  P.  Ry.  Co.  v.  Mangum,  68  Texas,  346 ;  Roan  v.  Raymond.  15 
Texas,  78. 

Must  allege  facts  showing  the  fraud  to  be  a  material  inducement: 
Bremond  v.  McLean,  45  Texas,  10;  Moore  v.  Cross,  87  Texas,  557. 

Oral  evidence  inadmissible  to  vary  contract:  Foote  v.  Frost,  39  S. 
W.  Rep.,  328;  Wolfe  Cigar  Stores  v.  Kramer,  14  Texas  Ct.  Rep.,  46; 
Jones  V.  Ferd  Heim  Brewery  Co.,  44  S.  W.  Rep.,  896. 

Yates  &  Carpenter,  for  appellee. — On  right  to  rescind  contract  for 
fraud:  Jesse  French  Piano  Co.  v.  Nolan,  85  S.  W.  Rep.,  821 ;  Halsell 
V.  Musgrave,  6  Texas  Civ.  App.,  479.  Parol  evidence  to  show  fraud 
in  procuring  contract:  Halsell  v.  Musgrave,  5  Texas  Civ.  App.,  479; 
Turner  v.  Grobe,  44  S.  W.  Rep.,  906 ;  American  Cotton  Co.  v.  Collier, 
69  S.  W.  Rep.,  1024;  Davis  v.  DriscoU,  22  Texas  Civ.  App.,  14;  Amen- 
can  National  Bank  v.  Cruger,  14  S.  W.  Rep.,  1016;  1  Elliott  on  Evi- 
dence,  see.  592. 

EIDSON,  Associate  Justice. — This  suit  was  originally  brought  in 
the  court  below  by  appellee  against  appellant  and  the  Greenville  National 
Bank  to  rescind  a  contract  and  cancel  two  notes  for  $147  each,  and  in 
the  alternative  to  recover  the  value  of  said  notes  against  appellant.  By 
amendment  appellee  dismissed  the  band  from  the  suit,  and  sought  to 
recover  the  value  of  said  notes  from  appellant  on  the  ground  of  fraud 
in  their  procurement.  A  trial  before  a  jury  resulted  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  $294,  with  interest. 

Appellant's  :first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  his  plea  of  privilege  to  be  sued  in  the  county 
of  his  residence.  After  this  plea  was  presented  to  the  court  and  over- 
ruled, appellee  amended  his  petition  and  alleged  that  the  fraud  used 
by  appellant  in  the  procurement  of  the  notes,  the  value  of  which  he 
sued  for,  was  committed  in  Hunt  County,  where  the  suit  was  brought, 
which  allegation  gave  the  court  trying  the  case  jurisdiction.  (Sayles' 
Rev.  Stats.,  art.  1194,  7th  subd.)  Appellant  answered  to  this  amended 
petition  and  went  to  trial  without  urging  or  presenting  for  action  of 
the  court  his  plea  of  privilege  as  against  the  cause  of  action  set  up  in 
said  amended  petition.  By  this  failure  or  omission  on  his  part,  appellant 
waived  his  plea  of  privilege  to  be  sued  in  the  county  of  his  residence, 
and  submitted  his  person  to  the  jurisdiction  of  the  court  trying  tie 
case.  (Hall  v.  Howell,  66  S.  W.  Rep.,  561;  Watson  v.  Baker,  67 
Texas,  60;  Floyd  v.  Gibbs,  34  S.  W.  Rep.,  154.) 

Appellee^s  petition  was  not  subject  to  general  demurrer,  and  we  there- 
fore overrule  appellant^s  second  assignment  of  error.  If  facts  showing 
the  materiality  of  the  fraudulent  representations  alleged  to  have  been 
made  by  appellant  in  the  procurement  of  the  notes  are  not  specifically 
alleged  in  the  petition,  there  is  a  general  allegation  of  the  materality 
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of  such  fraudulent  representations,  and  facts  are  alleged  from  which 
their  materiality  may  be  inferred,  which  is  sufficient  as  against  a  general 
demurrer. 

The  testimony  admission  of  which  is  complained  of  in  appellant's 
third,,  fourth  and  fifth  assignments  of  error,  was  properly  admitted. 
The  rule  as  to  the  exclusion  of  parol  testimony  tending  to  vary,  add  to 
or  contradict  a  written  instrument  does  not  apply  to  a  case  of  this 
character.  (Halsell  v.  Musgraves,  5  Texas  Civ.  App.,  479;  Turner  v. 
Grobe,  44  S.  W.  Sep.,  906;  American  Cotton  Co.  v.  Collier,  69  S.  W. 
Sep.,  1024;  Davis  v.  Driscoll,  22  Texas  Civ.  App.,  14;  American 
Natl.  Bank  v.  Cruger,  14  S.  W.  Rep.,  1016;  1  Elliott  on  Evidence, 
sec.  692.) 

There  was  no  error  in  the  admission  of  the  interrogatory  and  answer 
thereto  contained  in  the  deposition  of  J.  C.  Kamer.  He  being  a  party 
to  the  record,  no  predicate  was  required  for  the  admission  of  this 
testimony. 

The  testimony,  as  shown  by  the  record,  was  sufficient  to  support  the 
verdict  of  the  jury,  and  therefore  the  court  below  did  not  err  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed. 

Affiffiied. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  J.  L. 

Rutherford. 

Decided  June  27,  1906. 

1. — ^Bailway — ^Extortion — ^Penalty — Pleading:. 

A  petition  seeking  to  recover  from  a  railway  excessive  charges  ooUected, 
with  penalty  for  extortion,  which  substantially  alleges  that  defendant  charged 
and  collected  a  greater  rate  for  the  use  of  the  car  than  was  fixed  or  authorized 
by  law,  held  go^  as  against  general  demurrer. 

2. — Demurrage. 

The  consignee  of  a  car  of  freight,  on  payment  of  the  transportation 
charges,  was  entitled  to  48  hours  clear  time,  exclusive  of  Sunday,  to  unload 
same;  and  where  the  carrier,  after  interfering  with  the  unloading  during  a 
part  of  this  time  by  switching  the  car  to  a  iTlace  where  it  was  impracticable, 
compelled  payment  of  demurrage  before  permitting  junloading  to  continue  it  is 
liable  for  the  overcharge  and  penalty. 

3. — Same — Defense — ^Pleading. 

The  defense  that  the  charge  for  demurrage  was  exacted  innocently,  in 
ignorance  of  the  fact  that  the  unloading  had  been  interfered  with  by  defendant 
(luring  a  part  of  the  time  allowed,  must  be  pleaded  by  defendant,  in  order  to 
be  available. 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  S.  P.  Pounders,  Esq.,  Special  Judffe. 

Olass,  Estes  &  King  and  E.  B,  Perkins,  for  appellant. — The  general 
demurrer  to  the  petition  should  have  been  sustained,  because  it  was 
not  alleged  that  the  Railroad  Commission  had  established  a  rate  for 
demurrage  and  the  defendant  had  exacted  a  greater.    Bev.  Stats.,  4573, 
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4575;  Houston,  E.  &  W.  Ty.  Ry.  v.  Campbell,  91  Texas,  558;  Conley 
V.  Sherman  S.  &  S.  Ry.  Co.,  90  Texas,  257 ;  State  v.  International  &  6. 
N.  Ry.,  4  Texas  Ci  Rep.,  773;  St.  Louis  S.  W.  Ry.  Co.  v.  Hill  A 
Morris,  80  S.  W.  Rep.,  368. 

The  evidence  shows  conclusively  that  plaintiff  was  not  entitled  to 
recover  a  penalty,  and  that  therefore,  the  $4  sued  for  as  overcharge  was 
not  within  the  jurisdiction  of  the  District  Court.  St.  Louis  S.-  W.  Rv. 
Co.  V.  Hill  &  Morris,  80  S.  W.  Rep.,  368;  Houston,  E.  &  W.  T.  Rv.  Co. 
V.  Campbell,  91  Texas,  558;  Conley  v.  Sherman  S.  ft  S.  Ry.  Co.,  90 
Texas,  257. 

R.  T.  WUhinson,  for  appellee. — ^The  petition  was  good  as  against 
general  demurrer.  Rev.  Stats.,  arts.  4573,  4575;  Houston  ft  T.  C. 
Ry.  Co.  V.  Lone  Star  Salt  Co.,  19  Texas  Civ.  App.,  684. 

The  facts  entitled  plaintiff  to  recover:    Rev.  Stats.,  arts.  4573,  4575. 

It  was  not  necessary  for  the  plaintiff  to  allege  nor  prove  that  the 
diarges  were  knowingly  made,  but  if  such  charges  were  innocently  made, 
the  statute  makes  this  a  defense  that  may  be  urged  by  the  railway  com- 
pany.    Luens  v.  Petty,  2  Texas  Ct  Rep.,  857. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  appellee  against  appellant  to  recover  the  penalty  provided  by 
the  statute  for  extortion  by  railroads  in  this  State,  and  also  to  recover 
for  excessive  charges  alleged  to  have  been  collected  as  demurrage  by  the 
agent  of  appellant  at  Mount  Vernon,  Texas,  for  the  use  of  a  car  shipped 
to  that  place  by  appellant  loaded  with  brick.  The  trial  before  the  court 
without  a  jury  resulted  in  a  judgment  in  favor  of  appellee  in  the  sum 
of  $127,  this  amount  consisting  of  $125,  the  statutory  penalty  for  ex- 
tortion, and  $2  excessive  charges. 

By  its  first  assignment  of  error  appellant  complains  of  'the  action  of 
the  court  below  in  overruling  its  general  demurrer  to  appellee's  petition. 
In  our  opinion  appellee's  petition  is  not  obnoxious  to  a  general  de- 
murrer. The  petition  substantially  alleges  that  the  appellant  charged 
and  collected  a  greater  rate  for  the  use  of  the  car  than  was  fixed  or 
authorized  by  law,  and  this  was  sufficient  as  against  a  general  demurrer. 

Appellant's  second  assignment  of  error  is  overruled.  Appellee  under 
the  law  was  entitled  to  the  free  and  unmolested  use  of  the  car  for  the 
purpose  of  unloading  the  same  for  48  hours  from  and  after  noon  on 
Saturday,  December  14,  1901,  exclusive  of  Sunday;  and  the  court 
found,  and  the  testimony  supports  such  finding,  that  appellee  was 
prevented  by  the  acts  of  appellant  from  using  the  said  car  to  unload 
same  for  eight  hours  within  said  48  hours  and  that  appellant  took 
possession  of  said  car  and  sealed  up  same  before  appellee  had  unloaded 
the  same  or  had  the  use  of  the  same  the  48  hours  allowed  him  by  law 
within  which  to  unload  same^  and  would  not  permit  appellee  to  take 
possession  of  the  car  and  resume  or  complete  the  unloading  thereof 
until  two  days  thereafter,  and  after  it  had  demanded  of  and  collected 
from  appellee,  over  his  protest,  the  sum  of  $2  as  demurrage,  and  that 
appellee  had  previously  paid  to  appellant  the  legal  charges  for  the  car, 
including  its  use  in  unloading  same.  When  a  railroad  company  makes 
Vol.  XLIII.  Civil— 35. 


546  Texas  Civil  Appeals  Rbports.  Vol.  43.  [June, 

a  contract  to  transport  an  article  or  commodity  from  one  point  to 
another  at  a  certain  rate,  the  contract  includes  the  use  of  the  car 
during  the  48  hours  allowed  by  law  for  unloading  same.  The  amount 
fixed  by  law  through  the  Bailroad  Commission  for  the  transportation 
of  the  car  of  brick  in  question  from  Sulphur  Springs  to  Mount  Vernon 
being  $10,  this  amount  covered  the  compensation  to  the  railroad  com- 
pany for  the  use  of  the  car  the  48  hours  allowed  by  law  for  unloading 
it;  and  appellants  act  in  demanding  and  collecting  from  appellee  $1 
per  day  for  the  use  of  said  car  prior  to  giving  him  the  use  tiiereof  the 
48  hours  allowed  by  law  for  unloading  same,  made  it  guilty  of  ex- 
tortion as  defined  by  article  4573,  Sayles'  Revised  Statutes. 

What  has  just  been  said  in  passing  upon  appellant's  second  assign- 
ment of  error  disposes  of  its  third,  fourth  and  fifth  assignments.  And 
further,  it  is  not  necessary,  in  order  to  show  a  railroad  company  guilty 
of  extortion  under  the  statute,  that  it  be  alleged  and  proven  that  the 
excessive  charge  was  knowingly  made.  If  such  excessive  charge  was 
unintentionally  and  innocently  made  through  a  mistake  of  fact,  it  was 
a  matter  of  defense  for  appellant  to  plead  and  prove,  and  there  was  no 
such  pleading  by  appellant  in  this  case.  (Art.  4575,  Sayles'  Bev. 
Stats.)  We  adopt  tiie  findings  of  fact  of  the  court  below,  the  same 
being  supported  by  the  evidence. 

All  of  appellant's  assignments  of  error  are  overruled,  and  the  judg- 
ment of  the  court  below  is  aflSrmed. 

Affirmed. 


L.  J.  Patterson  et  al.  v.  Hill  County  bt  al. 

Decided  June  27,  1906. 

Pnbllo  Boad — Consent — Jnrisdlotlon. 

Owners  of  'land  who  have  agreed  to  donate  same  for  a  public  road  and 
waive  their  claim  for  damages  if  the  county  would  establisli  and  maintain 
it  can  not  question  the  validity  of  the  order  of  the  Commissioners'  Court 
directing  the  opening  of  it  on  the  ground  that  the  proceedings  were  irregular 
and  insufficient  to  give  the  court  jurisdiction. 

Error  from  the  County  Court  of  Hill  County.  Tried  below  before 
Hon.  N".  J.  Smith. 

Walker  &  Scruggs  and  A,  P,  McKinnon,  for  plaintiff  in  error. — 
Commissioners'  Court  can  not  exercise  jurisdiction  to  open  a  road  until 
notice  has  been  given  by  the  jury  of  view,  authorized  to  assess  the 
damages.  Mclntire  v.  Lucker,  77  Texas,  359;  Vo^  v.  Bexar  County, 
5  Texas  Civ.  App.,  277;  Bowie  County  v.  Powell,  66  S.  W.  Bep.,  23*8, 

Adequate  compensation  must  be  paid  or  deposited  for  the  land  taken, 
regardless  of  benefits  which  can  not  be  offset  against  adequate  compen- 
sation for  land  taken.  Travis  County  v.  Troydon,  88  Texas,  302; 
Evans  v.  Santana  Live  Stock  Co.,  81  Texas,  622. 

When  a  road  is  located  without  notice  damages  can  be  recovered  by 
suit  in  court  having  jurisdiction  of  amount.  Bowie  Countv  v.  Poweli, 
66  S.  W.  Bep.,  238;  IJano  County  v.  Scott,  2  Texas  Civ."^App.,  412; 
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Ciumingham  y.  San  Saba  County^  1  Texas  Civ.  App.,  483;  Mclntire 
V.  Lncker,  77  Texas,  269;  Bounds  v.  Kirven,  63  Texas,  160. 

L.  C,  Hill  and  Frazier  <f  Basham,  for  defendants  in  error. 

KEY,  Associate  Justice. — ^This  is  a  suit  to  recover  damages  from 
Hill  County  for  the  alleged  wrongful  taking  of  certain  land  for  a  public 
road.  The  plaintiflfs'  petition  alleged  that  the  Commissioners*  Court  of 
the  county  had  made  an  order  establishing  the  road  and  requiring  it  to 
be  opened,  a  copy  of  which  order  is  attached  to  and  made  a  part  of  the 
petition.  The  order  referred  to  recites  the  fact  that  the  owners  of  the 
land  affected  by  the  establishment  of  the  road  had  waived  their  claims 
for  damages  and  donated  the  right  of  way  to  the  county.  The  petition 
does  not  controvert  this  recital,  but  contends  that  the  Commissioners' 
Court  had  no  jurisdiction  to  establish  and  open  up  the  road,  because 
of  the  failure  to  comply  with  certain  provisions  of  the  statute  regulat- 
ing such  matters. 

If  it  be  true,  as  appears  from  the  minutes  of  the  Commissioners' 
Court,  that  the  owners  of  the  land  upon  which  it  was  sought  to  estab- 
lish the  road  agreed  to  donate  the  land  and  waive  their  claim  for  damages 
if  the  county  would  establish  and  maintain  the  road,  we  do  not  think 
such  owners  can  be  heard  to  question  the  jurisdiction  of  the  Com- 
missioners' Court  Hence  we  hold  that  the  trial  court  ruled  correctly 
when  it  sustained  a  general  demurrer  to  the  petition. 

Judgment  affirmed. 


Commercial  Telephone  Company  v.  J.  R.  Davis. 

Decided  June  2S,  1006. 

1. — Charge    Amunlng  XTnqneftioned  Facte. 

Instructions  should  not  treat  as  doubtful  facts  which  are  unquestioned, 
but  may  assume  that  they  exist. 

8.— Damaget— Penonal  Injury. 

Evidence  considered  and  held  to  sustain  a  recovery  of  $5,000  for  personal 
injuiy  to  a  traveler  on  the  highway,  through  his  horse  getting  entangled  in 
a  wire  n^ligently  permitted  to  fall  down  by  a  telephone  company. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Stevens  &  Pickett,  .for  appellant. — On  excessive  verdict:  Interna- 
tional &  G.  N.  By.  Co.  V.  Underwood,  64  Texas,  469 ;  Bailway  Company 
V.  Buckalew,  3  Texas  Civ.  App.,  622;  Texas  &  P.  By.  v.  Morin,  66 
Texas,  225;  I.  G.  K  By.  v.  Hall,  16  S.  W.  Bep.,-  108;  St.  Tx)uis  Bv.  v. 
Finley,  15  S.  W.  Bep.,  390. 

Marshall  &  Marshall,  for  appellee. — That  the  court  in  its  charge  may 
assume  a  fact  proven  where  there  is  no  controversy,  or  where  tBe  evi- 
dence is  undisputed,  we  cite :  Wintz  v.  Morrison,  17  Texas,  387 :  Inter- 
national &  G.  N.  By.  Co.  V.  Stewart,  57  Texas,  170;  Artusy  v.  Missouri 
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Pac.  By.  Co.,  73  Texas,  194;  Capp  v.  Terry,  75  Texas,  403;  Beaumont 
Pasture  Co.  v.  Preston,  65  Texas,  452. 

The  verdict  of  the  jury  for  five  thousand  dollars  is  not  excessive  in 
light  of  the  evidence,  but  is  fully  supported  by  same.  Missouri  Pac. 
Rv.  Co.  V.  Aiken,  71  Texas,  379;  Missouri  Pac.  Ry.  Co.  v.  Johnson, 
72  Texas,  103 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cook,  12  Texas  Civ.  App., 
543 ;  East  Line  &  Red  River  Ry.  Co.  v.  Smith,  65  Texas,  173 ;  Western 
TJ.  Tel.  Co.  V.  Broe^che,  72  Texas,  659 ;  Ft.  Worth  &  N.  0.  Rv.  Co.  v. 
Wallace,  74  Texas,  585;  Cook  v.  Garza,  9  Texas,  362;  Btocke  v.  Clark, 
57  Texas,  113. 

REESE,  Associate  Justice. — J.  R.  Davis  instituted  this  suit  against 
the  Commercial  Telephone  Company  to  recover  $30,000  damages  for 
personal  injuries.  It  is  alleged  that  while  plaintiff  was  riding  along 
the  public  road  from  Liberty  to  Wallisville  his  horse  became  entangled 
in  a  telephone  wire  put  up  by  defendant,  across  said  public  road,  and 
which  it  had  negligently  allowed  to  be  down,  resulting  in  plaintiff  being 
thrown  from  his  horse  and  receiving  the  injuries  of  which  he  complains. 
There  was  a  verdict  for  plaintiff  for  $5,000,  from  the  judgment  upon 
which  defendant  appeals. 

It  is  assigned  as  error  that  in  its  charge  the  court  assumed  the  ex- 
istence of  certain  material  facts  about  which  there  was  a  controversy. 
The  assignments  presenting  the  question  do  not  specify  what  particular 
facts  were  so  improperly  assumed,  nor  does  the  statement  thereunder 
enlighten  us  upon  this  point.  The  only  facts  which  can  be  said  to  have 
been  assumed  are  the  accident  and  injury  to  the  appellee.  There  was 
no  error  in  assuming  that  there  had  been  an  accident  to  appellee  and 
that  he  had  sustained  injuries  thereby.  There  was  no  issue  raised  bv 
the  evidence  as  to  these  facts.  Three  witnesses  testified  for  appellee 
with  regard  to  such  accident  and  injuries,  all  agreeing  in  their  testi- 
mony, and  the  testimony  is  not  controverted  in  any  particular  on  this 
point.  **Where  there  is  no  conflict  in  the  testimony,  and  no  room  to 
doubt  or  to  hesitate  as  to  a  matter  of  fact  in  issue,  the  judge  in  his 
charge  ought  not  to  assume  that  it  is,  or  may  be,  doubtful.  .  .  . 
Where  the  evidence  to  a  fact  is  positive  and  not  disputed  or  questioned, 
it  is  to  be  taken  as  an  established  fact  and  the  court  should  proceed 
upon  that  basis.*'    (Wintz  v.  Morrison,  17  Texas,  388.) 

The  issue  as  to  whether  the  accident  was  caused  by  the  negligence  of 
appellant  was  submitted  to  the  jury  by  proper  instructions,  and  especi- 
ally by  a  charge  given  at  the  request  of  appellant. 

Appellant  also  complains  that  the  damages  allowed  by  the  verdict 
and  judgment  are  excessive.  The  amount  awarded  appears  to  us  to 
be  very  large  and  we  have  had  much  difiiculty  in  determining  whether 
it  is  not  so  much  so  that  the  verdict  should  not  be  allowed  to  stand. 
There  is,  however,  nothing  in  the  record,  except  the  amount  of  the 
damages  awarded,  to  indicate  that  the  jury  were  influenced  by  any- 
thing except  their  honest  judgment  as  to  the  extent  and  seriousness  of 
appellee's  injuries  and  the  amount  of  physical  and  mental  suffering 
imdergone  by  him,  in  consequence  thereof. 

Appellee  is  a  lawyer  and  it  appears  that  he  has  sustained  a  fracture 
of  the  jaw,  which  liie  medical  witness  calls  a  **green  stick''  break,  by 
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which  is  meant,  as  explained  by  him,  a  crack  without  any  separation 
of  the  bone,  and  also  ^at  the  lip  had  been  torn  loose  and  lacerated  on 
the  inside.  There  was  considerable  injury  to  the  neck,  from  which 
appellee  testified  that  he  was  still  suffering  at  the  time  of  the  trial, 
more  than  a  year  after  the  injury  was  received,  and  that  he  could  not 
turn  his  head  without  turning  his  entire  body,  or  move  it  at  all  without 
pain.  Appellee  testified  that  from  this  injury  he  suffered  pain  all  the 
time,  and  at  times  seriously,  that  his  chin  was  partly  paralyzed  and  the 
muscles  and  ligaments  injured.  The  testimony  of  the  medical  man  is 
uncertain  and  indefinite,  but  appellee  himself  testifies  quite  positively 
about  his  injuries  and  the  pain  he  has  suffered,  and  is  still  sufferings 
and  his  testimony  is  not  attempted  to  be  controverted. 

After  a  most  careful  examination  of  this  testimony  our  conclusion  is 
that  while  the  verdict  appears  to  us  to  be  for  a  larger  amount  than 
should  have  been  awarded,  we  are  unable  to  say  that  it  is  so  excessive 
as  to  indicate  that  it  is  the  result  of  passion  or  prejudice  on  the  part  of 
the  jury,  or  other  improper  influences,  which  we  must  find  before  we 
can  properlv  snbstitnte  our  judgment  for  that  of  the  jury,  in  the 
matter.  (East  Line  &  Red  River  Ry.  Co.  v.  Smith,  66  Texas,  173.) 
This  is  especially  true  in  view  of  the  fact  that  the  verdict  has  under- 
gone the  security  of  the  learned  and  experienced  trial  judge  by  whom 
it  is  approved. 

The  record  presents  no  error  requiring  a  reversal  of  the  judgment 
and  it  is  afSrmed. 

Affirmed. 


Missouri,  Kansas  and  Texas  Railway  Company  op  Texas  et  al.  v. 
Williams  and  Scoggin. 

Decided  June  30,  1906. 

1. — Shipment  of  Cattle— Delays — ^Xeature  of  Damagre — ^Vnintelligible  Charge — 

Cook  ▼.  Wootten,  42  Texas,  296,  Critioised. 

In  a  suit  for  damage  to  a  shipment  of  cattle  caused  by  delay  in  trans- 
porting them,  the  charge  of  the  court  upon  the  measure  of  damage  was  unin- 
telHgible;  no  exception  was  taken  to  the  charge  and  no  counter-instruction 
askra  by  appellant.  Held,  the  rule  announced  in  Cook  v.  Wootters,  42  Texas, 
296,  that  such  error  is  not  ground  for  reversal  ''unless  it  clearly  appeared 
that  the  jury  were  misled  by  the  charge  given  and  complained  of  "  is  not  sup- 
ported by  authority.  It  is  the  duty  of  the  Appellate  Court  to  reverse  for 
error  plainW  appearing,  unless  it  can  be  said  from  a  consideration  of  the 
entire  record  that  injury  to  the  complaining  party  did  not  result. 

2. — Same— Shrinkage  of  Cattle— Conflicting  Testimony. 

Where  the  testimony  of  disinterested  witnesses  who  actually  weighed  the 
cattle  in  controversy  at  the  point  of  shipment  and  at  destination  was  widely 
variant  from  that  of  witnesses  who  testified  as  experts  upon  hypothetical  ques- 
tions as  to  the  probable  shrinkage  of  cattle  under  similar  circumstances,  and 
the  verdict  was  contrary  to  the  testimony  as  to  the  actual  shrinkage,  the  Ap- 
pellate Court  can  not  say  that  an  error  in  the  charge  of  the  trial  court  upon 
the  measure  of  damage  was  not  prejudicial  to  appellant. 

3. — ^Privileged  Commnnioation — Corporation — Attorney. 

A  letter  between  the  general  attorney  of  a  corporation  and  the  local  at- 
torney of  such  corporation,  concerning  an  issue  on  the  trial,  is  a  privileged 
communication. 
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4. — ^Letter  of  Agent — ^Market  Yaliie»— Inoompetent  Evidence. 

A  letter  and  telegram  from  plaintiff's  agent  at  the  stock  yards  are  incom- 
petent evidence  of  market  values  at  the  times  stated  therein; 

5. — ^Taking  Depositions — Hotioe  of  Date. 

Where  the  agent  of  the  opposite  party  appeared  at  the  time  and  place 
stated  for  taking  the  deposition  of  a  witness,  but  the  taking  of  such  deposition 
was  postponed  to  a  later  date  without  objection  on  the  part  of  such  agent,  the 
postponement  is  not  ground  for  quashing  the  deposition. 

6. — ^Transcript — Snperflnons  Hatter — Cost. 

When  the  transcript  contains  superfluous  matter  not  made  the  basis  of  any 
assignment  of  error  the  extra  cost  of  such  matter  will  be  taxed  against  the 
appellant. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below 
before  Hon.  W.  B.  Crockett 

T,  S.  Miller  and  Whitaker  &  Oibbs,  for  appellants. — ^Where  the  court 
charges  the  jury  on  the  main  issue  in  the  case,  and  in  giving  such  charge, 
gives  it  in  such  a  manner  that  it  can  not  be  comprehended  by  the  jury, 
it  is  error.  Acts  of  1903,  p.  56;  Chambee  v.  Tarbox,  27  Texas,  145; 
Beazley  v.  Denson,  40  Texas,  433;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stanley, 
89  Texas,  44;  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Smith,  32  S.  W. 
Rep.,  828;  Houston,  T.  C.  Ry.  Co.  v.  Williams,  31  S.  W.  Rep.,  669. 

Where  a  witness  testifies  by  deposition  and  his  evidence  is  undispnted, 
the  jury  can  not  disregard  his  testimony.  Thomas  Heirs  v.  Frazer's 
Heirs,  60  Texas,  260;  Henderson  v.  Jones,  1  Texas  Law  Review,  356. 

Ed.  J.  Hamiier,  for  appellees. 

CONNER,  Chief  Justice. — ^Appellees  instituted  this  suit  against 
appellants  and  the  Texas  and  Pacific  Railway  Company,  for  damages  in 
the  sum  of  $1,000,  on  the  ground  of  alleged  negligent  delays  in  the 
transportation  of  333  cattle  from  Colorado  City,  Texas,  to  Kansas  City, 
Missouri.  The  shipment  was  via  the  Texas  and  Pacific  Railway  to 
Fort  Worth,  Texas,  where  the  M.j,  K.  &  T.  Ry.  Co.  of  Texas  received  the 
cattle  and  transported  them  to  Denison,  Texas,  at  which  latter  point  they 
were  delivered  to  the  M.,  K.  &  T.  Ry.  Co.,  which  completed  the  ship- 
ment. The  trial  resulted  in  a  judgment  for  appellees  against  the  Texas 
&  Pacific  Railway  Company  for  the  sum  of  $50;  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas  for  $316.66  2-3;  and 
against  the  Missouri,  Kansas  &  Texas  Railway  Company  for  $633.33  1-3. 
The  latter  two  companies  alone  appeal. 

Complaint  is  first  made  of  the  court's  charge  upon  the  measure  of 
damages.  The  charge  is  in  the  following  words:  "The  measure  of 
damages  in  this  case  is  the  difference  between  the  market  value  of  these 
cattle  in  Kansas  City  in  the  condition  and  at  the  time  in  which  they 
should  have  arrived  there,  the  difference  in  and  their  market  value,  at  the 
time  and  in  the  condition  in  which  they  should  have  arrived  there,  trans- 
ported with  ordinary  diligence/'  That  this  charge  fails  to  give  the 
proper  measure  of  damages  and  is  unintelligible  is  conceded.  Appellees 
insist,  however,  upon  the  auUiority  of  Cook  v.  Wootters,  42  Texas,  296, 
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that  inasmuch  as  no  exception  was  taken  to  the  charge  and  no  counter 
instruction  asked  on  behalf  of  appellants,  that  the  error  will  not  be  suflS- 
cient  ground  for  the  reversal  of  the  judgment  "unless  it  clearly  ap- 
peared that  the  jury  were  misled  by  the  charge  given  and  complained 
of.''  The  language  to  this  effect  used  in  the  case  of  Cook  v.  Wootters  was 
not  necessary  to  the  decision  and  evidently  not  intended  as  an  announce- 
ment of  the  general  rul^,  or  if  so^  is  not  supported  by  a  single  case 
therein  cited  in  support  of  the  decision.  On  the  contrary,  we  think  the 
cases  cited  support  the  rule  which  we  understand  to  be  now  well  es- 
tablishedy  that  the  duty  of  the  Appellate  Court  is  to  reverse  for  error 
plainly  appearing,  unless  it  can  be  said  from  a  consideration  of  the 
entire  record  that  injury  to  the  complaining  party  did  not  result.  A 
careful  consideration  of  the  record  in  the  light  of  this  rule  impels  the 
conclusion  that  the  judgment  should  be  set  aside. 

The  evidence  shows  that  tiie  cattle  were  delivered  in  the  Ft.  Worth 
Stock  Yards  at  11 :30  a.  m.  on  Tuesday,  December  14,  1904,  and  were 
not  shipped  out  from  this  point  on  the  M.  K.  &  T.  Bailway  of  Texas 
until  about  2  o'clock  p.  m.  of  the  next  day.  This  delay  constituted  one 
of  the  principal  delays  of  the  shipment  after  leaving  Colorado  City. 
The  cattle  were  fed  and  watered  at  Fort  Worth;  the  trainmen  testify 
to  careful  handling;  and  E.  B.  Carver,  who  sold  the  cattle  in  Kansas 
City  for  appellees,  testified  that  they  arrived  in  "fair  condition."  Ap- 
» pellees'  evidence  on  the  issue  of  damages  is  that  of  expert  witnesses  only, 
and  it  also  appears  that  Sam  McLaughlin,  the  sole  agent  of  the  ap- 
pellees in  charge  of  the  cattle  in  question  from  Fort  Worth  to  Kansas 
City,  was  not  called  as  a  witness.  J.  M.  Williams,  one  of  the  appellees, 
and  whose  testimony  is  perhaps  most  favorable  to  them,  testified  as  an 
expert  that  the  unnatural  shrinkage  of  the  cattle,  because  of  the  delays 
shown,  "over  and  above  what  they  would  have  shrunk  had  they  been 
transported  with  reasonable  care,  diligence  and  dispatch,  was  from  forty 
to  fifty  pounds  per  head,  and  that  this  unnatural  shrinkage  would  cause 
them  to  sell  from  fifteen  to  twenty-five  cents  per  cwt.  less."  He  also 
testified  that  "the  market  at  Kansas  City  on  Friday,  the  day  the  cattle 
were  sold,  was  from  fifteen  to  twenty  cents  per  cwt.  less  than  it  was  on 
Thursday,  the  day  they  should  have  been  sold."  Damages  estimated 
upon  this  testimony  as  a  basis,  will  doubtless  be  found  to  equal  the 
verdict  as  appellees  urge.  Appellants,  however,  proved  by  the  deposi- 
tion of  J.  Conway  that  he  weighed  the  333  cattle  at  Fort  Worth  im- 
mediately preceding  their  delivery  to  the  stock  yards;  that  their  net 
weight  was  240,100  pounds,  or  an  average  of  721  pounds  each.  Ap- 
pellants also  proved  by  the  deposition  of  E.  B.  Carver  that  he  weighed 
331  head  of  appellee's  cattle  at  Kansas  City  after  they  were  fed  and 
watered  at  that  point;  that  they  then  weighed  242,015  pounds,  or  an 
average  of  731.  W.  Lake  Henry  testified  that  he  also  weighed  329  head 
of  the  cattle  at  Kansas  City;  and  that  the  weight  was  239,440  pounds,  or 
an  average  of  728  pounds.  Appellee  Williams  testified  that  the  reason- 
able "fill"  on  cattle  such  as  those  involved  in  this  controversy  at  Fort 
Worth  would  be  from  fifteen  to  twenty  pounds.  He  also  testified  that 
a  reasonable  and  natural  shrinkage  on  cattle  transported  from  Fort 
Worth  to  Kansas  City  was  "from  no  pounds  to  forty  pounds."  If  this 
testimony  as  to  actual  weights  be  accepted,  and  it  is  uncontradicted,  ap- 
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pellees'  cattle  in  the  transportation  from  Fort  Worth  to  Kansas  City 
conld  not  have  depreciated  in  weight,  disregarding  all  natural  shrink- 
age, more  than  ten  pounds.  If  the  damages  be  estimated  upon  the  basis 
of  a  ten-pound  loss  upon  each  animal  shipped  from  Fort  Worth  to 
Kansas  City,  and  upon  a  depreciated  selling  price  of  tweniy-five  cents 
per  cwt.  arising  from  this  cause,  and  of  a  decline  in  the  market  of 
fifteen  cents  per  cwt.,  as  testified  by  the  witness  Williams,  the  verdict 
and  judgment  are  largely  excessive.  Appellees  insist  that  the  jury  had 
the  right  to  disregard  the  testimony  of  the  witness  Conway.  He  testi- 
fied, however,  by  deposition;  he  is  not  shown  to  be  an  employe  of 
either  of  the  appellant  companies ;  and  no  reason  appears  of  record  why 
his  testimony  should  be  disregarded.  Neither  his  testimony  nor  that 
of  the  witnesses  Carver  and  Henry  is  contradicted  except  by  the  testi- 
mony of  experts,  who  did  not  accompany  the  cattle  beyond  Ft.  Worth, 
to  the  effect  that  in  their  opinion  delays  of  the  hours  shown  and  em- 
bodied in  the  hypothetical  questions  would  result  in  depreciated  weights 
as  stated  by  them.  Mere  opinions,  even  of  experts,  are  usually  attended 
witii  some  degree  of  uncertainty,  and  the  evidence  in  this  case  as  a 
whole  is  such  as  to  make  it  doubtful  if  the  jury  reached  the  right  result. 
It  was  at  least  important  to  the  rights  of  the  appellants  that  the  court 
should  not  improperly  instruct  the  jury  upon  the  measure  of  damages. 
Revised  Statutes,  article  1317,  requires  the  court  to  charge  the  jury 
*'the  law  arising  on  the  facts,'*  and  we  feel  unable  to  say  that  the  charge 
given  was  not  misleading  and  prejudicial. 

Several  other  questions  should  perhaps  be  noticed.  The  court,  over 
the  objection  that  it  was  a  privileged  communication,  compelled  appel- 
lants* local  counsel  to  give  in  testimony  the  contents  of  a  letter  received 
by  him  from  appellants'  general  attorney  relating  to  an  issue  arising 
on  the  trial.  Fnder  the  circumstances  shown,  we  fail  to  see  why  the 
contents  of  the  letter  were  not  privileged  within  the  meaning  of  the 
general  rule  on  the  subject.  The  general  attorney,  it  is  true,  was  not 
9ie  corporation,  but  a  corporation  can  act  only  by  its  oflicers  and  he 
was  the  ofiicer  having  general  supervision  and  control  of  all  litigation, 
including  this;  he  employed  the  counsel  testifying,  and  it  would  seem 
that  in  relation  to  the  matter  under  consideration,  the  general  attorney 
would  be  the  alter  ego  of  the  corporation,  and  that  hence  the  communi- 
cations between  him  and  local  counsel  would  be  in  the  nature  of  privi- 
leged communications.     (1  Green.  Ev.,  sec.  237.) 

We  think  also  that  the  telegram  and  letter  of  appellees'  agent  at 
Kansas  City,  incompetent  evidence  of  market  values  at  the  times  stated 
therein.    (See  Western  TT.  Tel.  Co.  v.  Bradford,  14  Texas  Ct.  Rep.,  1006.) 

No  error  appears  in  the  action  of  the  court  in  overruling  appellants' 
motion  to  quash  the  depositions  of  W.  Lake  Henrv  and  E.  B.  Carver. 
Appellants  had  fuU  five  days  notice  of  the  time  and  place  of  taking  the 
deposition.  The  fact  that  the  notary  who  took  them  did  not  do  so  at 
the  time  she  stated  in  the  notice  given  to  appellants'  counsel  that  they 
would  be  taken,  seems  wholly  immaterial  in  view  of  the  further  fact  that 
one  of  appellants'  agents  attended  before  the  notary  on  the  day  speci- 
fied in  tne  notice  and  no  objection  appears  to  have  been  made  to  a 
postponement.  It  appears  that  the  transcript  contains  pleas  of  privilege 
and  certain  bills  of  exception  not  made  the  basis  of  any  assignment  of 
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error,  and  appellees  pray  that  the  costs  thereof  be  taxed  against  appel- 
lants. We  think  the  motion  therefore  shonid  be  granted.  The  rules 
provide  for  the  elimination  of  all  such  useless  matter,  and  we  think  the 
party  so  encumbering  the  record  of  a  cause  on  appeal  should  at  least 
be  required  to  pay  the  costs  relating  to  the  same.  Appellants  are  there- 
fore  taxed  with  the  cost  of  the  motion  of  the  redundant  matter  specified 
therein.    Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Texas  and  Pacific  Bailway  Company  et  al.  v.  A.  A.  Bailby. 

Decided  June  30,  1906. 

1. — Conneotlng  Oarrlen— Deliverj  of  Cattle— Gliarre. 

It  being  an  issue  on  the  trial  as  to  which  of  two  roads  was  liable  for  the 
delay  of  a  shipment  of  cattle  at  the  junction  station,  and  at  what  time  and 
place  the  connecting  carrier  assumed  control  of  the  cattle,  it  was  error,  be- 
cause upon  the  weight  of  the  evidence,  for  the  court  to  charge  the  jury  that 
it  was  the  duty  of  the  initial  carrier  to  deliver  said  cattle  to  the  connecting 
carrier  at  a  certain  one  of  two  disputed  points.  The  liability  of  the  connecting 
carrier  b^|an  whenever  and  wherever  it  assumed  control  of  the  shipment. 

8.— InJiiTy— Presumption  Against  last  Carrier,  When  Applicable. 

The  presumption  that  injury  to  a  shipment  of  cattle  occurred  on  the  road 
of  the  last  earner  does  not  obtain  when  the  shipper  accompanies  the  cattle. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below  be- 
fore Hon.  W.  B.  Crockett 

Ed.  W.  Smith,  for  appellant  T.  &  P.  By.  Co. 

T,  S.  Miller  and  Whitaker  A  Gibbs,  for  appellant  M.  K.  &  T.  By.  Co. 
of  Texas. 

SPEEB,  Associate  Justice. — ^A.  A.  Bailey  sued  the  Texas  &  Pacific 
Bailway  Company,  the  Missouri,  Kansas  &  Texas  Bailway  Company  of 
Texas  and  the  Missouri,  Kansas  &  Texas  Bailway  Company  for  dam- 
ages to  two  shipments  of  cattle  from  Colorado,  Texas;  the  first  ship- 
ment, being  of  cows  and  bulls,  was  made  to  National  Stock  Yards, 
Illinois,  and  the  second,  being  two  cars  of  calves,  was  made  to  Kansas 
City.  Plaintiff  recovered  judgment  against  the  Texas  and  Pacific 
Bailway  Company  for  $100  with  6  percent  interest  from  December  16, 
1904,  the  date  of  the  sale  of  the  calves  in  market,  and  against  the 
Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  for  $126  at  6 
percent  interest  from  the  same  date,  and  against  the  Missouri,  Kansas  & 
Texas  Bailway  Company  for  $125  at  6  percent  interest  from  November 
2,  1904.    All  of  the  defendants  have  appealed. 

Amongst  other  things  there  was  an  issue  on  the  trial  as  to  which 
road  was  liable  for  a  delay  after  the  cattle  reached  Port  Worth,  and 
prior  to  the  time  they  were  carried  out  by  the  connecting  carrier,  and  in 
this  connection  the  trial  court  charged  the  jury  as  follows:  "Gentle- 
men of  the  jury,  you  are  instructed  that  it  was  the  duty  of  the  Texas 
&  Pacific  Bailway  Company  to  deliver  plaintiflPs  cattle  to  the  Missouri, 
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Kansas  &  Texas  Railway  Company  of  Texas  at  North  Fort  Worth, 
Texas,"  and  refused  the  Texas  &  Pacific  Railway  Company^s  requested 
charge  to  the  effect  that  if  the  jury  found  from  the  evidence  that  the 
defendant  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  assumed 
control  of  appellee's  cattle  at  Fort  Worth  Stock  Yards,  then  the  Texas 
&  Pacific  Railway  Company  would  not  be  liable  for  any  delays  occurring 
after  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  had 
assumed  control  of  the  cattle.  The  charge  given,  in  view  of  the  evidence 
in  the  record,  is  such  as  to  indicate  that  the  court  was  of  the  opinion  that 
the  delivery  by  the  Texas  &  Pacific  Railway  Company  should  have  been 
made  at  yards  in  North  Fort  Worth,  which  are  shown  to  be  some  two  or 
three  miles  from  the  Fort  Worth  Stock  Yards,  at  which  latter  place  the 
Texas  &  Pacific  contends  actual  delivery  was  made  to  its  connecting 
carrier.  This  charge,  therefore,  was  on  the  weight  of  the  evidence, 
inasmuch  as  it  took  from  the  jury  the  right  to  determine  the  question 
of  where  the  Texas  &  Pacific  Railway  Company  should  have  made  de- 
livery to  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas.  The 
special  charge  could  with  propriety  have  been  given,  for,  as  stated  by  us 
in  Texas  &  Pac.  Ry.  Co.  v.  Scoggin  &  Brown,  14  Texas  Ct.  Rep.,  297, 
if  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  assumed 
control  of  appellee's  cattle  at  Fort  Worth  Stock  Yards,  and  agreed  to 
ship  them  out  from  that  place,  then  such  necessarily  would  operate 
as  a  delivery  to  it  by  the  Texas  &  Pacific  Railway  Company. 

The  court's  charge  on  the  measure  of  damages  is  open  to  the  same 
objection  as  that  in  the  case  of  the  Missouri^,  Kansas  &  Texas  Railway 
Company  of  Texas  et  al.  v.  Williams  &  Scroggin,  this  day  decided  by  us. 

The  court  also  erred  in  giving  the  following  special  charge  requested 
by  the  Texas  &  Pacific  Railway  Company:  '^f  you  find  from  the  evi- 
dence that  any  of  plaintiff's  cattle  in  either  or  both  shipments  were  in- 
jured en  route  to  market,  but  are  unable  to  determine  from  the  evi- 
dence which,  if  either  of  the  carriers  caused  such  injuries,  then  you  are 
charged  that  under  the  law  the  last  carrier  handling  said  cattle  is 
liable  for  such  injuries,  if  any."  This  charge,  under  a  similar  state  of 
evidence,  was  condemned  by  us  in  the  case  of  the  Texas  &  Pacific 
Railway  Company  v.  Scoggin  &  Brown,  supra.  That  case  had  not  been 
decided,  however,  at  the  time  the  present  case  was  tried. 

We  think  appellee's  pleadings  were  sufficient,  certainly  in  the  absence 
of  a  special  exception,  to  admit  proof  concerning  a  decline  in  the  market 
from  Tuesday,  December  13,  to  Friday,  December  16,  on  which  latter 
day  the  shipment  of  calves  was  sold. 

The  question  of  excessiveness  of  the  verdict  can  hardly  present  itself 
on  another  trial  as  it  is  presented  in  this,  and  therefore  need  not  be  dis- 
cussed. 

For  the  errors  indicated,  the  judgment  ia  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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D.  D.  Kbeler  v.  Paulus  Manufacturing  Company, 

Decided  June  30,  1906. 

1.— Bale  Ity  Sample— Implied  Warranty— Bight  of  Inspeetion. 

In  a  sale  by  sample  there  is  an  implied  warranty  by  the  seller  that  the 
goods  will  be  of  the  same  quality  as  the  sample,  and  the  buyer  has  the  riffht 
to  inspect  the  goods  upon  their  arrival  notwithstanding  the  order  proviaed 
for  deliyery  f.  o.  b.  cars  at  seller's  factoiy. 

S.— Contract— Entirety — ^Eight  of  &ejeotion. 

Where  some  of  the  goods  tendered  the  buyer  were  not  according  to  sample, 
and  all  the  goods,  those  according  to  sample  and  those  not  according  to 
sample,  were  packed  together,  the  buyer  coula  not  be  required  to  separate  the 
gooa  from  the  bad  and  accept  the  good,  but  had  the  right  to  reject  the  entire 
shipment. 

S. — ^Pleading — Contraet — Countermand— Burden  of  Proof. 

The  defendant  plead  that  the  order  for  the  goods  had  been  countermanded; 
the  court  found  as  a  conclusion  of  fact  that  the  onler  was  not  subject  to  counter- 
mand, but  also  found  that  some  of  the  goods  were  not  accordmg  to  contract 
and  that  all  the  goods  were  packed  together.  Held,  the  burden  of  proof  was 
upon  the  plaintiff  to  show  a  compliance  on  its  part  with  the  contract;  fail- 
ing in  this,  it  was  not  entitled  to  recover  on  the  contract,  althouffh  ^the  de^ 
fendant  assigned  a  different  reason  for  refusing  to  pay  for  the  goocuB. 

Appeal  from  the  County  Court  of  Cooke  County.  Tried  below  before 
Hon.  J.  H.  Qarnett,  special  judge. 

Potter  £  Potter,  for  appellants. — A  sale  upon  condition  that  goods  of 
a  certain  quality  and  quantity  will  be  delivered  is  one  to  which  the 
doctrine  of  condition  precedent  applies.  If  a  seller  fails  to  comply 
with  the  terms  of  such  agreement  the  party  aggrieved  may  repudiate  the 
whole  contract.  21  Am.  &  Eng.  Enc,  p.  635,  sec.  6;  Cleveland  Roller 
Mills  V.  Rhodes,  121  U.  S.,  261;  Norrington  v.  Wright,  115  U.  S.,  188; 
Pope  V.  Porter,  102  N.  Y.,  368. 

Where  a  vendor  ships  the  goods  demanded  by  the  contract  and  some 
of  the  goods  are  good  and  comply  with  the  contract  and  other  of  the 
goods  are  bad  and  do  not  comply  with  the  contract,  the  vendee  can  not 
be  compelled  to  receive  the  entire  shipment  and  select  the  good  from 
the  bad,  but  has  a  right  to  reject  the  entire  shipment.  Am.  &  Eng.  Enc, 
p.  169,  notes  2,  3 ;  also  p.  173,  note  5,  citing  Osbom  v.  Grantz,  60  N. 
Y.,  540 ;  Friedman  on  Sales,  sec.  101 ;  Benjamin  on  Sales,  sec.  689  to 
sec.  690 ;  21  Am.  &  Eng.  Enc.  of  Law,  p.  635,  and  authorities  cited  in 
note  6;  Brantley  v.  Thomas,  22  Texas,  270;  Barton  v.  Kane,  84  Am. 
Dec.,  730. 

Oreen  £  Blanton,  for  appellees. — The  parties  divided  their  own  con- 
tract. The  items  of  five  gross  of  Aerial  Bombs  at  $3.40  per  gross,  and 
5  gross  of  "20th  Century  Bombs*'  at  $3.50  per  gross,  are  separate  and 
distinct  items  from  the  canes  which  the  appellant  complains  of  only,  and 
the  trial  judge  committed  no  error  in  holding  the  contract  a  divisible 
one.  TTie  orders  were  made  separately,  the  first  being  for  canes  and 
ammunition  alone  for  the  street  fair  trade,  and  the  second  for  the  Aerial 
and  20th  Century  Bombs  and  the  ammunition  therefor  and  the  residue  of 
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the  canes.  They  are  separate  and  distinct  items  and  separate  and  dis- 
tinct charges  made  for  each.  Smith  v.  Crosby,  47  Texas,  128 ;  2  Parsons 
on  Contract,  517.  On  waiver  of  right  to  rescind,  we  cite:  Vogel  v. 
Moore,  84  S.  W.  Rep.,  559;  McCormick  Harvesting  Machine  Co.  v. 
Arnold,  76  S.  W.  Rep.,  323 ;  Manlev  v.  Crescent  Mfg.  Co.,  77  S.  W. 
Rep.,  489;  Skinner  v.  Kerwin,  77  S.  W.  Rep.,  1011 ;  Dinwiddie  v.  Nash, 
86  S.  W.  Rep.,  518;  Yeiser  v.  Rnssell,  83  S.  W.  Rep.,  575. 

That  upon  the  breach  of  the  contract  by  the  refusal  of  the  appellant 
to  take  the  goods  appellee  had  its  choice  of  three  remedies,  to  wit: 

1.  It  might  have  retained  the  goods  and  recovered  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time  and  place  of 
delivery. 

2.  Or  it  might  have  (as  it  did  do)  held  the  property  for  the  appel- 
lant or  tendered  it,  and  recovered  the  purchase  money  at  the  contract 
price. 

3.  Or  it  might  have  sold  the  goods  at  the  best  price  obtainable  at  the 
place  of  delivery,  or  if  there  was  no  market  for  the  goods  there,  then  in 
the  most  accessible  market,  charging  appellant  with  the  reasonable  ex- 
pense of  keeping  the  goods  and  the  sale,  and  recovered  the  contract 
price,  less  the  amount  received  for  the  goods  at  such  sale.  Waples  v. 
Overaker  &  Co.,  77  Texas,  11 ;  Welden  v.  Texas  Continental  Meat  Co., 
65  Texas,  487;  Sour  Lake  Townsite  Co.  v.  Deutser  Furniture  Co.,  16 
Texas  Ct.  Rep.,  631 ;  Field  on  Damages,  sec.  299. 

CONNER,  Chief  Justice. — Appellees  sued  to  recover  the  contract 
price  for  certain  bombs  and  firing  canes,  popular  with  young  America  on 
certain  holiday  occasions,  together  with  ammunition  for  the  same,  that 
had  been  theretofore  ordered  by  the  firm  of  which  appellant  is  the 
surviving  member.  When  tendered  in  Gainesville,  the  firm  refused  to 
receive  the  property  mentioned  on  the  ground  that  the  order  therefor 
had  been  countermanded.  The  court,  however,  found  that  the  order  was 
not  subject  to  countermand,  and  rendered  judgment  for  appellee  for 
the  price  of  the  bombs  and  ammunition  therefor,  but  denied  a  recovery 
for  the  price  of  the  canes  and  cane  ammunition,  for  the  reason  that  the 
canes  were  not  such  as  called  for  by  the  contract.  The  court,  who  filed 
his  conclusions  of  fact  and  law,  also  further  found,  that  when  the 
goods  were  tendered,  **they  were  contained  in  three  boxes,  but  that  the 
canes  were  contained  in  one  box  and  the  ammunition  for  the  canes  were 
contained  in  one  of  the  other  boxes  with  the  Aerial  Bombs.*^  Appellee 
has  filed  no  cross  assignment  to  the  finding  we  have  quoted,  nor  does 
appellee  in  like  manner  contest  the  court's  finding  that  the  canes  were 
defective  and  did  not  equal  the  sample  exhibited  at  the  time  the  order 
for  them  was  made.  This  being  true,  the  findings  are  conclusive,  and 
the  court  erred  in  holding  that  appellant  was  bound  to  receive  and  pay 
for  the  bombs. 

The  sale  being  by  sample,  there  was  an  implied  warranty  on  the  part 
of  the  appellee  company  that  the  canes  should  be  equal  to  the  sample, 
and  notwithstanding  the  order  provided  for  delivery  f.  o.  b.  cars  at 
appellee's  place  of  business  in  New  Jersey,  appellant  had  the  right  upon 
tender  of  the  goods  at  Gainesville,  to  examine  the  same  and  to  reject 
them  if  not  in  accord  with  the  implied  warranty.     (Tiedman  on  Sales, 
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sec.  114.)  And  we  think,  in  this  case,  the  right  of  rejection  extended 
to  the  whole  of  the  goods  tendered.  The  ammunition  for  the  canes 
was  valueless  without  effective  canes.  Canes,  bombs  and  ammunition 
were  all  included  in  one  order,  the  price  charged  therefore  aggregated 
the  sum  for  which  the  suit  was  instituted,  and  we  do  not  think  appel- 
lant was  required  to  separate  the  merchantable  articles  from  those  that 
were  not,  and  to  undertake  the  solution  of  questions  of  abatement  in 
cost  of  drayage,  freights,  etc.,  or  of  prices  charged,  that  would  in  such 
ease  naturally  arise.  Mr.  Tiedman  on  Sales  (sec.  113),  in  speaking 
of  the  duty  of  acceptance,  says:  "The  buyer  is  not  obliged  to  accept 
the  goods,  unless  they  have  been  tendered  to  him  exactly  in  accordance 
with  the  terms  of  the  contract.  In  other  words,  the  requirements  of 
the  law  as  to  delivery,  must  be  observed  by  the  seller,  before  the  buyer 
is  obliged  to  accept.  If,  for  example,  the  seller  has  failed  to  make  the 
proper  delivery,  either  because  he  has  made  it  at  an  unreasonable  time 
of  the  day,  or  he  has  failed  to  deliver  the  exact  quantity  of  goods, 
neither  more  nor  less,  nor  mixed  with  other  goods,  or  he  has  delivered 
less  than  the  required  quantity,  or  has  not  delivered  in  the  form  called 
for  by  the  contract  of  sale ;  in  every  such  case  the  buyer  may  refuse  to 
accept  the  goods,  and  relieve  himself  from  all  liability  by  rejecting 
them  and  notifying  the  vendor  of  the  rejection.  The  buyer  is  of  course 
not  obliged  to  accept  the  goods  unless  he  has  an  opportunity  to  inspect 
and  examine  them.*'  In  note  3  to  the  section  stated  the  author  says: 
"The  buyer  is  not  obliged  to  select  the  goods  he  ordered  from  others 
shipped  in  the  same  package  without  being  ordered.'*  Citing  a  number 
of  cases  not  available  to  us. 

It  can  make  no  difference,  we  think,  that  appellant  assigned  a  right 
to  reject  that  the  court  finds  did  not  exist,  or  that  appellant  did  not 
make  an  examination  before  refusing  to  receive  the  goods.  In  order 
to  entitle  it  to  a  recovery,  the  burden  was  primarily  upon  the  appellee 
company  to  show  a  compliance  on  its  part  with  the  contract  of  sale  and 
a  wrongful  breach  by  appellant.  This  included  a  necessity  for  proof 
that  the  goods  tendered  were  substantially  such  as  ordered,  and  under 
the  court's  findings  it  is  clear  that  there  was  a  substantial  failure  in  this 
respect.  It  is  also  clear  that  appellant  had  reason  for  believing  that  the 
canes  ordered,  were  practically  worthless,  and  that  had  examination  at 
the  time  of  the  tender  been  made,  a  refusal  to  accept  would  certainly 
have  followed. 

We  accordingly  approve  and  adopt  the  court's  findings  of  fact,  but 
conclude,  as  a  matter  of  law  arising  thereon,  that  the  judgment  should 
have  been  for  appellant.  The  judgment  below,  is  therefore  reversed, 
and  here  rendered  in  appellant's  favor. 

Reversed  and  rendered. 


Hiram  Smith  v.  W.  P.  Florence. 

Decided  June  30,  1906. 

TnreliAsa  of  School  Land — ^Actual  Settlement. 

In  a  contest  between  applicants  to  purchase  school  land  from  the  State 
the  evidence  for  the  defendant  as  to  actual  settlement  on  the  land  was,  in 
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substance,  that  on  the  evening  of  September  22,  1902,  he  drove  upon  the  land 
with  his  wagon  and  buggy,  in  which  were  contained  all  his  household  goods 
and  means  of  living;  that  on  the  next  day  he  drove  to  the  county  seat  in  his 
buggy,  leaving  his  wagon  and  household  goods  upon  the  land,  and  made  ap- 
plication to  purchase  the  land;  that  he  used  his  covered  wagon  as  his  place 
of  abode  until  he  constructed  a  house  and  made  other  substantial  improve- 
ments in  November  following;  that  the  lumber,  wire,  posts  and  stock  feed  were 
put  upon  the  land  in  October;  that  he  moved  upon  the  land  for  the  purpose 
of  making  it  his  home  and  had  continuously  thereafter  resided  on  the  land; 
that  he  was  a  widower  without  family.  The  plaintiff  settled  upon  the  land  and 
made  application  to  purchase  the  same  two  years  later.  Held,  that  the  evidence 
of  actual  settlement  by  defendant  was  sufficient  to  support  a  verdict  for  him. 

Appeal  from  the  Digtrict  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

L,  W.  Dalian,  W.  D.  Benson  and  John  R,  McGee,  for  appellant. — 
Appellee  liaving  made  no  settlement  upon  the  land  in  controversy  prior 
to  the  time  of  making  his  applications  to  purchase  the  same,  his  appli- 
cations, obligations  and  aflSdavits  attached  thereto,  were  absolute  nulli- 
ties and  he  acquired  no  rights  whatever  to  the  land  in  question  under 
such  applications  to  purchase.  Sayles  Civ.  Statutes,  art.  4218f;  Acta 
first  called  session  Legislature,  1900,  pp.  32,  33 ;  Acts  of  1901,  regular 
session,  p.  254;  Acts  of  1901,  regular  session,  sees.  8,  7,  pp.  294-6; 
Busk  V.  Lowrie,  86  Texas,  128;  Cordill  v.  Moore,  17  Texas  Civ.  App., 
219;  Lee  t.  Green,  24  Texas  Civ.  App.,  110;  Thomson  Bros.  v.  Hub- 
bard, 6  Texas  Ct.  Rep.,  299;  Metzler  v.  Johnson,  1  Texas  Civ.  App., 
139 ;  Eastin  v.  Purgeson,  4  Texas  Civ.  App.,  646 ;  Willoughby  v.  Town- 
send,  93  Texas,  80 ;  Martin  v.  Marr,  2  Texas  Ct.  Rep.,  396 ;  Briggs  v. 
Key,  6  Texas  Ct.  Bep.,  92;  Lewis  v.  Scharbauer,  8  Texas  Ct.  Bep.,  268; 
Jones  V.  Bourbonnais,  60  S.  W.  Bep.,  986 ;  Borchers  v.  Mead,  17  Texas 
Civ.  App.,  35 ;  Benner  v.  Petterson,  51  S.  W.  Bep.,  867. 

Wm.  J.  Berne,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  suit  was  brought  by  appel- 
lant to  recover  from  appellee  two  sections  of  school  land  in  Lubbock 
County,  which  had  been  awarded  to  appellee  on  applications  made  about 
two  years  prior  to  those  of  appellant.  The  case  was  submitted  on  special 
issues,  and  the  jury  found:     (1)  That  appellee  was  an  actual  settler 

at  the  date  of  his  purchase  from  the  State  ( day  of  September, 

1902),  and  that  he  had  thereafter  continuously  resided  on  the  land, 
making  permanent  improvements  thereon  of  the  value  of  $300;  (2)  that 
appellant  was  an  actual  settler  at  the  date  of  his  application,  and  had 
also  continued  to  reside  on  the  land. 

Appellant  strenuously  controverts  the  sufficiency  of  the  evidence  to 
warrant  the  finding  that  appellee  was  an  actual  settler  at  the  date  of  his 
purchase,  making  the  following  quotation  from  his  testimony  to  sustain 
the  contention:  ''My  name  is  W.  P.  Florence  and  I  am  the  defendant 
in  this  case.  I  drove  on  section  No.  113  of  the  land  in  controversy  with 
my  wagon  to  which  was  trailed  a  buggy,  on  the  22d  day  of  September. 
A.^  D.  1902;  the  wagon  was  full  of  household  goods  consisting  of  bed- 
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ding,  two  mattresses,  eight  or  ten  quilts,  four  pillows,  a  supply  of  slips 
for  each  pillow,  kitchen  and  cooking  vessels,  grips  and  boxes  containing 
clothing,  two  carpets,  lamp  and  oil,  window  curtains,  some  provisions 
and  a  lot  of  books — ^about  200  volumes,  and  other  articles ;  the  wagon 
had  bows  and  a  sheet  stretched  over  the  bows  in  the  usual  way ;  I  drove 
on  this  section  of  land  in  the  evening  with  the  wagon,  buggy  and  house- 
hold goods  as  stated,  ate  my  supper  there  in  the  wagon  and  slept  there 
in  the  wagon  that  night;  I  had  some  provisions  cooked  and  ate  a  cold 
Buppep;  the  next  morning  I  ate  a  cold  breakfast  of  the  same  provisions ; 
I  have  no  recollection  of  making  a  fire  there  the  next  morning;  this 
wagon  and  buggy  was  standing  on  the  section  No.  113  of  the  land  in 
controversy,  and  this  is  wh&t  I  did  in  making  settlement  on  the  same; 
the  next  morning,  September  23,  1902, 1  hitched  my  horses  to  the  bugg}', 
leaving  the  said  wagon  and  household  goods  there  on  the  land,  and 
leaving  the  household  goods  in  the  wagon  the  same  as  they  were  when 
driven  on  the  land  the  evening  before,  drove  into  the  town  of  Lubbock 
and  made  my  application  to  purchase  the  land  in  controversy  in  this 
suit,  on  that  day,  the  23d  day  of  September,  A.  D.  1902 ;  when  I  left 
my  wagon  there  that  morning  I  left  everything  that  I  had  there  in  the 
wagon;  I  left  nothing  outside  of  the  wagon  on  the  ground  and  had  noth- 
ing else  on  the  land,  at  that  time ;  I  never  did  have  a  tent  on  the  land 
and  never  had  anything  on  the  land  but  my  wa^on  with  the  household 
goods  in  it  as  stated,  up  to  the  time  that  I  built  my  house  on  this  sec- 
tion of  land  in  November  following,  except  the  lumber,  wire,  feed  and 
posts  that  I  put  there  in  the  latter  part  of  October,  1902." 

The  evidence  further  disclosed  that  appellee  was  an  unmarried  man 
(though  he  had  once  been  married)  and  had  no  family ;  that  he  went 
on  the  land  for  the  purpose  of  making  it  his  home,  taking  with  him  all 
his  household  goods  and  means  of  living,  and  treating  the  covered  wagon, 
which  remained  stationary,  as  his  place  of  abode  until  he  had  constructed 
a  house  and  made  other  substantial  improvements,  which  were  made, 
however,  after  the  award  to  him,  but  before  appellant  had  filed  his  ap- 
plications; and  that  appellee  had  no  other  home  or  place  of  residence. 

We  are  thus  again  confronted  with  the  difficulty,  so  often  encoun- 
tered heretofore,  of  determining  the  sufficiency  of  the  proof  offered  of 
actual  settlement  on  the  part  of  a  purchaser  or  an  intending  purchaser 
of  school  lands.  (See  Borchers  v.  Mead,  43  S.  W.  Rep.,  122,  and 
several  other  cases.  The  definitions  by  which  the  proof  in  a  given  case 
is  to  be  tested  are  as  follows:  "Actual  settlement  means  actual  resi- 
dence." (Mosely  v.  Torrence  (Calif.),  12  Pac.  Bep.,  430.)  The  same 
court,  in  Gavitt  v.  Mohr,  10  P-ac.  Rep.,  337,  used  this  language:  "An 
actual  settler  upon  land  belonging  to  the  state  is  one  who  establishes 
himself  upon  the  land,  or  fixes  his  residence  upon  it,  to  take  possession, 
for  his  exclusive  occupancy  and  use,  with  a  view  to  acquire  title  to  it 
by  purchase  from  tiie  State.*'  In  Bratton  v.  Cross,  22  Kan.,  673,  this 
language  was  used:  'To  settle  upon  land  we  think  means  to  fix  one's 
place  of  residence  thereon;  and  a  settler  upon  land  is  one  who  resides 
thereon.  This  is  in  accordance  with  all  the  definitions  of  the  words 
settle,  settler  and  settlement,  when  applied  to  settlements  upon  land,'' 
citing,  among  other  cases,  that  of  Burleson  v.  Durham,  46  Texas,  152, 
where  the  question  is  discussed  at  length.    Read  in  the  light  of  these 
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definitions,  can  we  say  that  the  facts  of  this  case  did  not  warrant  the 
inference  that  appellee  established  himself,  or  fixed  his  residence  on  the 
land  in  controversy  when  he  went  there  and  stopped  his  wagon,  prepared 
and  intending  to  then  and  thereafter  live  and  remain  permanently? 
We  think  not.  There  must  always  be  a  time  when  residence,  or  tlie 
state  of  being  a  resident,  begins,  and  the  use  of  a  covered  wagon  as  a 
habitation  until  something  better  can  be  provided  is  not  conclusive 
evidence  that  one  so  living  is  a  wayfarer  and  not  a  settler. 

It  is  not  easy  to  distinguish  this  case  from  the  unreported  case  of 
Hawley  v.  Eodgers,  decided  by  us  November  26,  1904,  in  which  we 
adopted  the  conclusions  of  the  trial  court  and  in  which  a  writ  of  error 
was  refused.  The  principal  difference  between  that  case  and  this  is  to 
be  found  in  the  fact  that  Bodgers,  after  going  on  the  land  in  his  wagon, 
took  the  wagon  bed  off,  slept  a  part  of  one  night  in  it,  and  left  on  the 
running  gear  of  his  wagon  early  the  next  morning,  after  building  a 
brush  pen  around  the  wagon  bed  to  protect  the  provisions  and  other 
things  he  had  placed  in  it.  He  was  a  married  man,  had  his  wife  with 
him,  and  cooked  and  ate  one  or  two  meals  while  there. 

The  other  findings  were  also  warranted  by  the  evidence. 

The  judgment  is  therefore  affirmed. 

Affirmed, 


George  Heppinoton  et  al.  v.  Jackson  &  Norton. 

Decided  June  30,  1006. 

Contract  by  XiAor— VoldaUe— Veoetsariet. 

In  a  suit  a^inst  a  minor  and  his  mother  upon  a  promissory  note  ex- 
ecuted by  the  mmor  alone  for  the  balance  due  for  a  buggy  and  harness  sold 
by  the  plaintiffs  to  said  minor,  it  appeared  from  the  evidence  that  the  plain- 
tiffs knew  that  the  purchaser  was  a  minor;  that  he  was  living  with  his  mother 
on  her  farm;  that  he  then  had  a  buggy;  that  he  was  not  eng^iged  in  any  busi- 
ness demanding  the  use  of  a  buggy;  that  they  would  have  to  look  to  him  for 
the  payment  of  the  note,  and  that  his  mother  would  not  pay  it.  Held,  there 
being  no  evidence  of  fraud  on  the  part  of  said  minor,  nor  that  said  buggy  was 
a  necessary,  the  minor  had  the  rij^ht  to  avoid  said  contract,  and  upon  tendering 
back  the  buggy  and  harness  received  from  plaintiffs  to  have  jud^ent  against 
them  for  the  money  and  property  paid  by  him  to  them. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Hiram  T.  Liveley. 

Ed,  T.  Harrison  and  Oraham  B.  Smedley,  for  appellants. 

BOOKHOTIT,  Associate  Justice.— This  suit  was  instituted  in  the 
Justice  Court  of  Dallas  County  by  plaintiffs  Jackson  &  Norton  against 
George  Heffington^  a  minor,  and  Mrs.  S.  A.  Heffington,  his  mother, 
upon  a  note  executed  by  the  said  George  Heffington  for  $61.25,  in 
part  payment  for  a  buggy  and  harness  sold  by  plaintiffs  to  the  said 
George  Heffington  for  the  sum  of  $103.75.  From  a  judgment  in  favor 
of  plaintiffs  for  $76.65  defendants  appealed  to  the  County  Court.  Plain* 
tiffs  sought  to  recover  against  George  Heffington  upon  the  ground 
that  tiie  buggy  and  harness  sold  him  were  necessaries,  and  against  Mrs. 
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S.  A.  Heffington  upon  the  same  ground,  and  that  she  failed  to  supply 
him  with  the  same,  and  upon  the  further  ground  that  she  constituted 
the  said  (George  Heffington  her  agent  to  purchase  said  buggy  and  har- 
ness, and  after  the  purchase  thereof  ratified  his  act.  Mrs.  S.  A.  Heffing- 
ton answered  with  a  plea  of  general  demurrer  and  general  denial. 
QeoTge  Heffington  plead  infancy  in  avoidance  of  the  payment  of  said 
note,  tendered  to  plaintiffs  the  buggy  and  harness  for  which  said  note 
was  executed  in  part  payment,  and  prayed  judgment  against  plaintiffs 
for  the  following  sums:  $25  money  paid  plaintiffs  on  said  buggy  and 
harness ;  $25,  the  value  of  a  second  hand  buggy  traded  plaintiffs  in  part 
payment  for  the  buggy  and  harness  purchased  from  them ;  and  for  the 
cancellation  of  said  note  of  $61.25.  From  a  judgment  of  the  County 
Court  in  favor 'of  plaintiffs  for  $61.25  against  both  defendants  and 
against  Oeorge  Heffington  on  his  counterclaim,  defendants  appHealed. 

J.  A.  Jackson,  one  of  the  plaintiffs,  testified  in  bdialf  of  plaintiffs  as 
follows :  ^Ttfy  name  is  J.  A.  Jackson.  I  live  at  Renner,  and  am  one 
of  the  plaintiffs  in  this  case.  I  know  George  Heffington  and  his  mother, 
Mrs.  S.  A.  Heffington.  I  sold  Oeorge  Heffington  on  or  about  January 
20,  1904,  the  buggy  and  harness  for  the  sum  of  $103.75,  being  $90 
for  the  buggy  and  $13.75  for  the  harness.  He  gave  me  this  note  for 
$61.25  and  a  second  hand  buggy  and  twenty-five  dollars  in  money.  I 
sold  him  the  buggy  at  Benner,  Texas,  some  time  in  January,  1904,  and 
about  a  month  after  he  paid  me  $25  in  money,  delivered  the  old  buggy 
to  me  and  executed  this  note.  This  was  at  Renner,  at  my  place  of  busi- 
ness- The  first  conversation  I  remember  having  had  with  George  about 
selling  him  the  l)uggy  was  one  day  at  a  blacksmith  shop  at  Renner. 
He  had  his  old  buggy  there  to  have  it  repaired,  and  I  proposed  to  sell 
him  a  new  buggy  and  take  his  old  one  as  part  payment,  I  asked  how 
much  cash  he  could  pay.  He  said  he  thought  he  could  get  thirty  dollars 
from  his  mother  and  would  pay  that  much,  and  I  told  him  if  he  could 
pay  that  much  and  put  in  his  old  buggy,  I  would  sell  him  the  new  one. 
We  agreed  on  this  and  set  a  day  to  go  to  Dallas  to  select  the  buggy. 
I  have  known  George  Heffington  all  his  life,  and  at  the  time  I  sold 
him  the  buggy  I  knew  he  was  not  of  age.  He  made  no  representations 
to  me  about  his  age,  because  I  knew  he  was  a  minor.  I  knew  he  was 
buying  ttie  buggy  for  himself  and  for  his  own  use.  I  did  not  under- 
stand that  he  was  acting  for  his  mother,  and  knew  that  he  was  not  buy- 
ing the  buggy  for  her,  but  for  himself.  I  sold  the  buggy  to  him  and 
not  to  his  mother,  and  was  expecting  him  to  pay  for  it.  I  did  under- 
stand  that  he  was  to  get  thirty  dollars  from  his  mother  to  pay  on  the 
buggy,  but  I  was  looking  to  him  to  pay  for  the  buggy  and  not  to  his 
mother.  He  told  me  at  the  time  he  bought  the  buggy  that  his  mother 
would  not  pay  for  it,  but  that  she  knew  he  wanted  it  and  he  thought 
he  could  get  $25  from  her  to  pay  on  it.  I  knew  George  was  living  at 
home  with  his  mother  at  the  time  he  bought  the  buggy.'' 

Defendant  George  Heffington  is  a  minor  and  was  a  minor  when  he 
executed  the  note  sued  on.  Such  being  the  case  he  could  avoid  the  note. 
A  recognized  authority,  speaking  of  the  right  of  an  infant  to  avoid  his 
contracts,  states  the  rule  thus:  "The  right  of  an  infant  to  avoid  his 
contracts  is  one  conferred  by  law  for  his  protection  against  his  own 
Vol.  XLTIT.  Civil— 36. 
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improvidence  and  the  designs  of  others;  and  though  its  exercise  is  not 
infrequently  the  occasion  of  injury  to  those  who  have  in  good  faith 
dealt  with  him,  this  is  a  consequence  which  they  might  have  avoided 
by  declining  to  enter  into  the  contract.  It  is  the  policy  of  the  law  to 
discourage  adults  from  contracting  with  infants,  and  tiie  former  can- 
not complain,  if,  as  a  consequence  of  their  violation  of  this  rule  of  con- 
duct, they  are  injured  by  the  exercise  of  the  right  with  which  the  law 
has  purposely  invested  the  latter,  nor  charge  that  the  infant,  in  exer- 
cising the  right,  is  guilty  of  fraud."  (16  Am.  &  Eng.  Enc.  Law,  p. 
287.)  The  principle  announced  is  recognized  in  this  State  in  Bul- 
lock V.  Sprowles,  93  Texas,  188.  However,  there  are  exceptions  to  the 
rule,  as  where  the  contract  is  for  necessaries  for  the  infant.  Parsons 
V.  Keys,  43  Texas,  669,  or,  where  the  infant  has  been  guilty  of  some 
fraud  in  creating  the  debt.  In  this  case  there  is  no  contention  that  the 
minor  was  guilty  of  fraud.  The  plaintiffs  had  known  him  from  in- 
fancy, knew  that  he  was  a  minor  when  they  solicited  him  to  purchase 
the  buggy  for  which  the  note  was  executed,  knew  that  he  was  living 
with  his  mother  on  her  farm;  knew  that  he  then  had  a  buggy,  knew 
that  he  was  not  engaged  in  any  business  demanding  the  use  of  a  buggy, 
and  knew  that  his  mother  would  not  pay  for  it. 

The  question  arises,  was  the  buggy  a  necessary  to  a  person  situated 
as  was  George  Heflington?  He  was  not  engaged  in  any  business  re- 
quiring the  use  of  a  buggy,  nor  was  he  attending  school,  which  made  it 
necessary  for  him  to  ride  to  and  from  school.  It  was  held  in  the  case 
of  House  V.  Alexander,  106  Ind.,  109,  that  a  horse  purchased  by  an 
infant  who  is  engaged  in  farming  is  not  a  necessary.  Horses,  saddles, 
bridles,  pistols,  liquors,  fiddles  and  chronometers  have  been  generally 
excluded  as  necessaries.     (McKanna  v.  Merry,  61  111.,  177.) 

The  case  of  Howard  v.  Simpkins,  70  6a.,  322,  is  cited  by  the  ap- 
pellant as  holding  that  a  buggy  is  not  a  necessary.  The  case  is  not 
accessible  to  us,  and  hence,  we  do  not  feel  authorized  to  cite  it.  The 
facts  do  not  show  wherein  a  buggy  was  necessary  for  the  defendant 
George  Heflington.  He  had  a  buggy  when  he  was  solicited  by  Jackson 
to  purchase  the  one  for  which  the  note  was  executed.  The  appellees 
sold  the  buggy  to  George  HeflSngton  and  not  to  his  mother,  Imowing 
that  Mrs.  Heffington  did  not  intend  to  pay  for  it.  They  knew  that 
George  lived  with  his  mother  on  her  farm.  They  knew  he  was  a  minor 
and  relied  on  him  to  pay  the  note  given  for  the  balance  due  on  the 
vehicle.  The  case  was  tried  by  the  court  below  without  a  jury  and  in 
rendering  judgment  for  plaintiffs  there  was  error.  The  judgment  will 
be  reversed  and  under  the  statute  it  becomes  our  duty  to  render  such 
judgment  as  the  trial  court  should  have  rendered.  Judgment  will  be 
here  rendered  for  appellants,  cancelling  the  note  sued  on,  and  in  favor 
of  George  HeflBngton  for  $42.60,  the  amount  paid  by  him  to  appellees 
on  the  buggy,  with  interest  at  six  percent  from  July  16,  1905,  the 
date  of  tendering  back  the  buggy  by  George  HeflSngton  in  the  Justice's 
Court,  and  that  upon  his  returning  to  the  appellees,  or  tendering  to 
them  said  buggy,  and  harness,  execution  may  issue  for  said  amount. 
(Price  V.  Purman,  27  Vi,  268,  66  Am.  Dec.,  194.) 

Reversed  and  rendered. 
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A.  B.  Mbek  v.  Houston  Ice  and  Brewing  Company,  Qarnishbe. 

Decided  October  6,   1906. 

CourtT-Juriidiotion — ^Amount    of   Demand — ^I^onresldent  —  Citation  —  Oamish- 

nent. 

Plaintiff  brought  suit  in  the  District  Court  against  a  nonresident  defend- 
ant for  the  sum  of  $7.75  alleged  to  be  due  on  contract,  and  for  $2,000  damages 
for  breadi  for  said  contract;  no  service  was  had  on  defendant;  a  writ  of 
garnishment  was  sued  out,  the  application  and  affidavit  averring  that  the  de- 
fendant was  indebted  to  plaintiff  in  the  sum  of  $7.75  and  a  bond  was  executed 
in  the  sum  of  $15.50.  The  garnishee  moved  to  abate  the  suit  for  want  of 
jurisdiction  in  the  District  Court,  and  answered  admitting  an  indebtedness  to 
defendant  in  the  sum  of  $561.90.  Held,  the  motion  to  abate  was  properlj  sus- 
tained. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  C.  E.  Ashe. 

J.  Y.  Meek  and  W,  H,  Haynes,  for  appellant. — In  an  action  on  a 
claim — ^pait  of  which  Ib  liquidated  and  part  unliquidated — plaintiff 
is  entitled  to  writ  of  garnishment,  although  the  portion  of  the  claim 
which  is  liquidated,  standing  alone  and  separate  from  the  balance  of 
the  claim,  would  be  for  an  amount  not  within  the  jurisdiction  of  the 
court  in  which  the  suit  is  pending.  Sayles^  Civ.  Stats.,  art.  217  et 
seq.;  Qoodman  v.  Henley  &  Gabbert,  80  Texas,  499;  Dwyer  v.  Testard, 
65  Texas,  432;  Evans  v.  Lawson,  64  Texas,  199;  Stewart  v.  Heiden- 
heimer,  55  Texas,  648. 

Baker,  BotU,  Parker  dk  Garwood,  for  garnishee. 

PLEASANTS,  Associate  Justice. — Appellant  filed  suit  in  a 
District  Court  of  Harris  County  against  The  Meek  Company,  a  foreign 
corporation  having  its  domicile  in  the  State  of  Ohio,  on  a  claim  for 
$2,007.75.  Of  the  amoimt  claimed  $7.75  was  alleged  to  be  due  appellant 
on  a  contract  of  employment  and  the  remaining  $2,000  was  claimed  as 
unliquida^d  damages  caused  by  the  breach  by  the  defendant  of  said 
contract.  The  petition  alleges  that  the  defendant  is  a  foreign  corpora- 
tion and  contains  no  allegations  that  it  has  a  representative  in  this 
State  upon  whom  service  of  citation  could  be  had,  and  the  record  fails 
to  show  service  of  any  kind  upon  the  defendant. 

At  the  time  this  suit  was  filed  appellant  applied  for  and  obtained 
a  writ  of  garnishment  against  the  appellee.  The  application  and 
aflSdavit  in  garnishment  allege  that  the  original  defendant  was  in- 
debted to  appellant  in  the  sum  of  $7.75  and  contain  all  other  necessary 
allegations  to  authorize  the  issuance  of  the  writ,  and  was  accompanied 
by  a  bond  executed  in  accordance  with  the  statute  for  the  sum  of 
$15.50.  The  writ  of  garnishment  was  issued  and  served  upon  appellee 
on  April  7,  1905. 
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At  the  succeeding  June  term  of  the  court  appellee  filed  a  motion 
to  abate  the  writ  of  garnishment  on  the  ground  that  the  proceeding 
showed  upon  its  face  that  the  court  was  without  jurisdiction  to  hear 
and  determine  the  matters  in  controversy,  and  subject  to  this  motion 
filed  an  answer  admitting  that  it  was  indebted  to  the  defendant  in  the 
sum  of  $561.90. 

The  motion  to  abate  was  sustained  by  the  trial  court  and  from  a  judg- 
ment dismissing  the  proceedings  this  appeal  is  presented. 

Under  an  appropriate  assignment  of  error  the  appellant  presents  the 
following  proposition  upon  which  he  contends  the  judgment  of  the 
trial  court  should  be  reversed: 

"In  a  suit  on  a  liquidated  demand  joined  with  an  unliquidated 
demand,  against  a  nonresident  defendant,  and  garnishment  against 
resident  garnishee,  and  garnishee  answers  that  it  is  indebted  to  de- 
fendant, the  amount  of  such  indebtedness  is,  as  it  were,  brought  into 
and  is  in  the  custody  of  the  court,  and  the  court  has  the  right  to 
adjudicate  the  entire  cause  of  action,  and  apply  the  amount  that 
garnishee  is  indebted  to  defendant  to  the  payment  of  such  judgment 
as  plaintiff  is  entitled  to  recover  against  defendant,  whether  such 
judgment  is  on  the  liquidated  or  unliquidated  portion  of  plaintifFs 
claim.  Jurisdiction  having  once  attached,  the  court  retains  juris- 
diction for  all  purposes.'* 

It  may  be  conceded  as  a  general  rule  that  when  a  plaintiff  brings  a 
suit  upon  two  or  more  causes  of  action  which  are  properly  joined,  and 
the  sum  of  the  claims  is  an  amount  within  the  jurisdiction  of  the  court, 
he  may,  if  otherwise  entitled  thereto,  obtain  a  writ  of  garnishment 
upon  any  one  of  his  claims  or  causes  of  action  notwithstanding  the 
fact  that  such  claim  is  for  an  amount  below  the  jurisdiction  of  the 
court  in  which  tiie  suit  is  brought.  This  rule,  however,  is  necessarily 
limited  to  cases  in  which  the  court  has  potential  jurisdiction  of  the 
suit,  and  such  jurisdiction  can  only  be  acquired  by  proceedings  in  rem 
which  seek  to  bring  the  subject  matter  of  the  suit,  of  value  sufficient 
to  give  jurisdiction,  into  court,  or  by  service  upon  the  defendant  suffici- 
ent to  give  the  court  jurisdiction  of  his  person. 

This  record  does  not  disclose  such  a  case,  but  on  the  contrary  it 
appears  from  the  face  of  the  proceedings  that  the  only  portion  of  the 
claim  against  the  defendant  upon  which  an  attachment  or  garnishment 
could  issue  is  the  $7.75  claimed  as  debt,  the  remainder  of  the  claim 
being  for  unliquidated  damages,  and  that  the  defendant  is  beyond 
the  jurisdiction  of  the  court  and  no  service  can  be  had  which  would 
bring  it  before  the  court  so  that  personal  judgment  could  be  rendered 
against  it. 

The  garnishment  proceedings  only  attached  a  sufficient  amount  of 
the  indebtedness  due  the  defendant  by  the  garnishee  to  satisfy  the 
claim  for  $7.75,  and  that  amount  being  below  the  jurisdiction  of  the 
court  the  proceedings  must  fall. 

We  think  the  judgment  of  the  court  below  should  be  affirmed  and 
it  is  so  ordered. 

Affirmed^ 

Writ  of  error  refused. 
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T.  S.  Teague  v.   Xavier  Ryan. 

Decided  October   G,    1906. 

Trial  of  the  Bight  of  Property — Judgment — ^Value  of  Use  of  Property. 

In  a  trial  of  the  right  of  property  when  the  judgment  -is  against  the 
claimant  and  provides  for  the  return  by  him  of  the  property  in  controversy 
and  for  payment  of  the  reasonable  value  of  the  use  of  the  property  while  in 
his  possession,  the  judgment  should  fix  the  amount  of  such  use,  rent  or  hire. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Robi.  E.  Breeding,  for  appellant. — ^The  court  erred  in  rendering 
judgment  herein  for  appellee  for  "the  reasonable  value  of  the  rent,  use 
and  hire  of  said  property,"  without  fixing  the  amount  of  same.  Fort 
Worth  Pub.  Co.  V.  Hitson,  80  Texas,  233;  Martin  v.  Hartnett,  24  S. 
W.  Rep.,  963. 

Xavier  Ryan,  for  appellee. — Judgment  for  the  value  of  the  property 
alone  without  providing  that  its  return  satisfies  the  judgment  is  not 
erroneous  as  the  right  to  return  exists  independent  of  the  judgment. 
Muenster  v.  Tremont  Nat.  Bank,  92  Texas,  426. 

GILL,  Chief  Justice. — Xavier  Ryan  having  had  an  execution 
levied  upon  certain  personalty  as  the  property  of  one  Zierath  (the 
defendant  in  the  judgment  out  of  which  the  execution  issued),  T.  S. 
Teague  filed  a  claimant's  oath  and  bond  under  the  statute  governing 
proceedings  in  trial  of  right  of  property.  Others  intervened  in  the 
proceeding  setting  up  like  claim  in  behalf  of  themselves,  but  as  their 
interventions  were  dismissed  and  they  have  not  appealed  no  further 
reference  to  their  claim  is  necessary. 

The  court  tried  the  cause  upon  issues  made  up  between  Teague 
and  Ryan  and  rendered  judgment  in  favor  of  Ryan  for  $1,600,  the 
adjudged  value  of  the  property,  six  percent  interest  on  that  amount 
from  tiie  date  of  the  claim  and  ten  percent  on  that  amount  as  damages. 
The  judgment  further  expressly  provided  that  the  officer  should  not 
accept  the  returned  property  in  satisfaction  of  the  judgment  unless 
the  tender  was  accompanied  by  the  payment  of  costs,  the  damages 
adjudged  and  a  sum  equal  to  the  reasonable  value  of  the  rent  and 
hire  of  the  property  during  the  time  it  had  been  in  the  hands  of  the 
claimant.    The  amount  of  this  item  was  not  adjudged. 

llie  claimant  has  appealed  and  offers  several  assignments  of  error 
for  our  determination.  One  of  these  is  to  the  effect  that  the  court  erred 
.  in  failing  to  adjudge  the  amount  of  the  rent  and  hire  necessary  to  be 
tendered  in  case  appellant  desired  to  return  the  property  unimpaired, 
together  with  damages  and  costs  in  satisfaction  of  the  judgment  as  the 
statute  provided  he  might  do.  We  were  first  inclined  to  think  the 
judgment  might  be  affirmed  notwithstanding  this  assignment,  on  the 
theory  that  as  the  amount  of  the  rent  and  hire  had  not  been  adjudged, 
that  part  of  the  judgment  could  be  treated  as  a  nullity  to  the  ap- 
pellee's loss.    We  were  also  impressed  with  the  force  of  the  suggestion 
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that  the  judgment  recited  all  that  the  statute  required  it  to  recite. 
That  the  statute  did  not  require  the  determination  by  the  judge  of 
the  value  of  the  rent  and  hire  but  passed  that  to  the  officer  to  be 
determined  when  the  property  should  be  tendered,  just  as  he  must 
determine  for  himself  whether  the  property  when  tendered  is  in  as 
good  condition  as  when  claimed  and  taken.  But  to  our  minds  the 
question  is  expressly  decided  in  Port  Worth  Pub.  Co.  v.  Hitson  &  Eeed, 
80  Texas,  233,  wherein  Chief  Justice  Gaines  said,  speaking  to  the 
same  point: 

^The  judgment  should  also  have  fixed  the  value  of  the  use  of  the 
property  in  controversy.  .  .  .  The  court  'should  determine  the 
value  of  tiie  use  of  the  property  ...  to  enable  the  claimant  if 
he  should  wish  to  return  the  property  in  satisfaction  of  the  judgment 
as  provided  by  article  4845  (of  the  statute  of  1879)  to  know  what 
amount  he  is  required  to  pay  for  the  use  of  such  property  up  to  the 
date  of  the  judgment." 

The  point  is  well  taken  and  requires  that  the  judgment  be  reversed 
and  the  cause  remanded,  and  it  is  so  ordered.  The  other  assignments 
are  without  merit 

Reversed  and  remanded. 


J.  H.  Ham  v.  Hatward  Lumber  Company. 

Decided  October  8,   1906. 

Personal  Injury — ^Improper  Tooli — Hegligenoe  of  Master — Peremptory  Cliar8:«. 
In  a  suit  for  personal  injuries  where  there  was  evidence  tending  to  show 
that  the  tool  by  which  plaintiff  was  injured  was  not  a  safe  tool  or  apparatus 
to  use  for  the  purpose  for  which  it  was  provided  by  the  master,  that 
it  was  insecure  and  dangerous  for  that  purpose,  that  complaint  of  these  facts 
had  been  made  to  the  representative  of  the  master  without  effect,  that  the 
accident  was  caused  by  the  improper  construction  of  the  tool  and  that  the 
accident  would  not  have  occurred  if  a  proper  tool  had  been  used,  it  was  re- 
versible error  for  the  court  to  instruct  a  verdict  for  the  defendant,  although 
the  evidence  for  the  defendant  strongly  controverted  the  foregoing  facts. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried 
below  before  the  Hon.  James  I.  Perkins.  * 

T,  B.  Lewis  and  Mims  &  Strong,  for  appellant. 

Harry  P.  Lawther  and  S,  M.  Adams,  for  appellee. 

REESE,  Associate  Justice. — .T.  H.  Ham,  employed  by  the  Hay- 
ward  Lumber  Company  as  a  common  laborer,  was  engaged  in  assisting 
in  the  erection  of  a  smoke-stack  for  his  employer.  His  business  was 
to  send  up  from  the  foot  of  the  smoke-stack  sections  of  the  stack,  as 
they  were  needed,  to  the  men  at  the  top,  to  be  used  in  building  up  the 
stack.  One  Mullins  was  engaged  in  the  work  at  the  top  of  the  stack. 
His  business  was  to  assist  in  *T)ucking  the  rivets,*'  that  is,  to  put  the 
bolts  and  rivets  through  the  holes  in  the  sections  of  the  stAck  and  then 
to  hold  a  piece  of  iron,  called  a  "dolly-bar,*'  against  the  rivets  on  the 
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outside,  while  men  on  the  inside  riveted  them  with  hammers.  The 
doUy-bar  in  use  for  the  work  was  a  piece  of  iron  or  steel  about  Sy^ 
inches  wide  and  about  18  inches  long  and  weighed  40  or  50  pounds. 
It  had  a  V  shaped  cut  in  it  about  the  middle,  shaped  like  this 
I  A  I       ;  which  extended  about  2-3  of  the  way  through 

the  bar.  A  rope  was  tied  around  the  bar  by  a  slip  knot,  at  this  cut, 
which  passed  through  a  hook  higher  up  and  came  down  and  was  tied 
in  the  noose  or  knot  around  the  dolly-bar.  This  held  the  dolly-bar  in 
place  opposite  the  rivets  against  which  it  was  pressed  and  held  by  the 
workman  engaged  in  that  work,  in  the  present  case,  Mullins,  while 
the  rivets  were  fastened  with  hammers  by  the  men  on  the  inside  of  the 
stack.  The  dolly-bar  thus  suspended  would  be  above  and  over  the 
place  where  Ham  was  required  to  work,  on  the  ground,  at  the  foot  of 
the  stack.  At  the  time  of  the  accident  hereinafter  referred  to  the. 
smoke-stack  had  been  built  up  about  30  or  40  feet  high.  The  iron  used 
in  '1)ucking  the  rivets"  was  not  a  regular  dolly-bar  and  was  simply 
a  piece  of  iron  or  steel  picked  up  and  used  for  that  purpose.  There  is 
such  an  instrument  as  a  dolly-bar  specially  made  for  that  purpose, 
which  has  a  ring  in  it  about  where  the  cut  was  in  this 'bar  in  which 
the  rope  is  fast^ed  that  suspends  the  bar  when  in  use.  The  entire 
apparatus  used  upon  this  occasion  consisted  of  the  bar  of  iron,  the  rope 
tie^  around  it  and  the  overhead  hook  upon  which  the  rope  was  hung. 

On  the  15th  day  of  October,  1904,  while  the  men  employed  in  erect- 
ing the  smoke-stack  were  engaged  in  the  work,  J.  H.  Ham  being  on  the 
ground,  at  the  foot  of  the  stack,  and  Mullins  at  the  top  of  and  outside 
of  the  stack  in  a  "chair  or  buggy"  placed  there  for  him  to  sit  in  while 
holding  the  dolly-bar  against  the  rivets,  the  dolly-bar  in  some  way  was 
loosen^  from  the  rope  and  fell,  rebounding  and  striking  Ham  on  the 
legs  and  injuring  him.  This  suit  is  brought  by  said  Ham,  appellant, 
against  the  Hayward  Lumber  Company,  appellee,  to  recover  damages 
for  such  injuries.  It  is  alleged  that  the  dolly-bar  or  piece  of  iron 
used  as  such  was  not  a  proper  tool  for  the  purpose,  but  was  insecure 
and  dangerous  to  the  workmen  situated  as  appellant  was;  that  appellee 
was  negligent  in  furnishing  such  a  tool  and  apparatus  to  work  with, 
and  that  the  falling  of  the  dolly-bar  and  appellant's  consequent  injury 
were  proximately  caused  by  the  improper  and  insecure  character  of  the 
doUy-bar. 

Appellee  pleaded  general  denial,  contributory  negligence  and  assumed 
risk,  and  also  negligence  of  the  fellow  servants  of  appellant. 

Upon  the  evidence  the  court  instructed  a  verdict  for  appellee,  and 
from  the  judgment  for  appellee  this  appeal  is  presented.  The  action 
of  the  court  in  directing  a  verdict  is  assigned  as  error. 

The  principle  of  law  that  the  master  is  required  to  use  ordinary  care 
to  furnish  for  his  servants  a  safe  place  in  which  to  work  and  safe  tools 
to  work  with,  and  is  responsible  for  the  proximate  consequences  of  his 
failure  to  do  so,  is  not  controverted  by  appellee,  but  it  is  claimed  that 
there  was  no  evidence  introduced  to  authorize  the  submission  of  the 
case  to  the  jury  upon  the  issue  that  the  accident  by  which  appellant 
was  injured  was  caused  by  the  improper  structure  of  the  iron  used  as 
a  dolly-bar,  or  the  improper  and  insecure  condition  of  the  apparatus 
being  used. 
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There  was  evidence  tending  to  show  that  this  dolly-bar  was  not  a 
safe  tool  or  apparatus  to  use  for  the  purpose,  that  it  was  insecure  and 
dangerous  and  that  complaint  had  been  made  to  the  representative  of 
the  master  of  these  facts  without  effect,  other  than  a  direction  to  con- 
tinue to  use  it.  There  was  also  evidence  which,  if  true,  tended  to  show 
that  the  accident  was  caused  by  the  improper  and  insecure  construction 
of  the  dolly-bar  as  a  tool  or  implement  for  the  purpose  for  which  it 
was  being  used,  and  would  not  have  occurred  if  a  proper  tool  had  been 
used.  It  is  true  that  all  of  this  evidence  was  strongly  controverted  by 
appellee,  but  we  are  of  the  opinion  that  the  evidence  introduced  on  the 
part  of  appellant  was  sufficient  to  require  the  submission  of  the  issue 
to  the  jury  upon  proper  instructions,  and  that  the  court  committed 
error  in  instructing  a  verdict  for  appellee.  It  is  not  necessary  in  this 
opinion  to  further  discuss  the  evidence.  (Wood's  Master  and  Servant^ 
sec.  405.) 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


C.  B.  PiNKSTOX  ET  AL.  V.  Q.  W.  BOYD. 

Decided  October  10,  1906. 

1. — ^DefeotlYe  Brief— Fundamental  Error. 

The  Appellate  Court  may  reverse  a  judgment  upon  errors  assigned,  though 
not  presented  in  compliance  with  the  rules  governing  briefs,  especially  where 
the  ruling  complained  of  partakes  of  the  nature  of  fundamental  error. 

ft. — Charge — ^Ignoring  lune. 

A  charge  which,  in  directing  a  verdict  on  the  finding  of  certain  enumerated 
facts,  ignores  a  theory  of  the  case  supported  by  pleading  and  evidence  requir- 
ing a  contrary  finding,  presents  error  which  necessitates  reversal. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

Faulk  &  Faulk,  for  appellants. 

J.  W.  Donaldson  and  Richard  B,  Semple,  for  appellee. 

KEY,  Associate  Justice. — ^The  controversy  in  this  case  arose  out 
of  a  contract  for  the  sale  of  a  tract  of  land,  by  which  contract  each 
party  deposited  $150  with  the  First  National  Bank  as  a  forfeit.  The 
sale  was  not  consummated  and,  the  parties  failing  to  agree  as  to  the 
disposition  of  the  money,  the  bank  brought  this  suit  to  have  the  matter 
judicially  determined  and  a  judgment  rendered  which  would  protect 
it.  A  judgment  was  rendered  awarding  the  forfeit  money  to  the  con- 
tracting purchaser,  G.  W.  Boyd,  and  Pinkston  and  Johnson,  the  con- 
tracting sellers,  have  appealed. 

Appellee  objects  to  a  consideration  of  appellants'  brief  because  all 
of  the  assignments  of  error,  fourteen  in  number,  are  grouped  together. 
It  must  be  conceded  that  appellant's  brief  in  the  respect  referred  to 
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does  not  conform  to  prescribed  rules.  However,  in  International  & 
6.  N.  Ry.  Co.  V.  Anderson,  82  Texas,  521,  where  the  appellant^s  brief 
was  subject  to  the  same  objection,  the  Supreme  Court,  while  conceding 
the  irregularity  of  the  brief,  passed  upon  the  questions  sought  to  be 
presented  and  reversed  the  case.  In  view  of  that  decision  and  the 
fact  that  the  error  for  which  this  case  is  reversed  is  so  vital  as  perhaps 
to  constitute  fundamental  error,  we  have  concluded  to  consider  and 
decide  at  least  one  of  the  questions  suggested  in  appellants'  brief. 

On  March  14,  1905,  the  contending  parties  entered  into  a  written 
contract  by  which  appellants  agreed  to  sell  to  appellee  300  acres  of 
land  in  Henderson  County,  Texas,  for  $3,300,  $1,300  of  which  was  to 
be  cash,  and  for  the  remainder  they  were  to  take  a  house  and  lot 
situated  in  Tennessee.  Appellants  agreed  to  furnish  a  good  and  suffici- 
ent title  to  the  land  and  reserved  the  right  to  examine  the  house  and 
lot,  and,  if  not  satisfied  with  them,  or  if  appellee's  agent  had  sold 
them,  the  trade  was  to  be  cancelled.  The  contract  allowed  60  days 
for  the  consummation  of  the  trade,  and  stipulated  that  if  either  party 
failed  or  refused  to  carry  out  the  contract,  the  other  party  should  be 
entitled  to  the  $300  deposited  in  the  bank.  Appellants  pleaded  per- 
formance of  the  contract  by  them,  and  alleged  that  appellee  had  failed 
and  refused  to  comply  with  the  contract,  and  prayed  for  judgment  for 
the  $300.  Appellee  in  his  answer  admitted  the  execution  of  the  written 
contract,  but  alleged  that  it  did  not  embrace  the  entire  contract  be- 
tween the  parties,  and  that  by  mistake  there  was  omitted  from  it  a 
stipulation  to  the  effect  that  appellants  were  to  furnish  appellee  with 
an  abstract  showing  a  good  and  perfect  title  to  the  300  acres  of  land. 
This  averment  was  traversed  by  a  supplemental  pleading  filed  by  ap- 
pellants. 

The  court  instructed  the  jury  that  if  the  omission  alleged  by  ap- 
pellee was,  in  fact,  part  of  the  contract  agreed  upon,  and  was  by  mutual 
mistake  omitted  from  the  written  contract,  to  find  a  verdict  for  appellee 
for  the  forfeit  money.  This  charge  was  erroneous,  because  there  was 
testimony  tending  to  show  that  before  the  expiration  of  the  sixty  days 
allowed  by  the  contract  for  the  consummation  of  the  sale  appellee 
repudiated  the  contract.  If  the  alleged  omission  should  be  considered 
as  part  of  the  contract,  still  appellants  were  entitled  to  sixty  days  from 
its  date  in  which  to  comply  with  that  as  well  as  other  provisions  of 
the  contract ;  and  if  before  the  expiration  of  the  time  referred  to  appellee 
repudiated  the  contract,  then  he  was  not  entitled  to  recover.  The 
charge^  referred  to  ignored  and,  in  effect,  eliminated  this  vital  feature 
of  the  case,  and  for  this  grave  error  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Nancy  J.  Cowan  v.  Holt  Brett  et  al. 

Decided  October  10,  1906. 
1.— Judipnent — ^Ftaud — Special  Verdict. 

A  finding  that  the  court  was  led  to  render  a  decree  of  partition  by  repi«-- 
sentations  that  certain  part  owners  had  no  interest  in  the  land  was  sufficient 
to  establish  the  procurement  of  such  decree  by  fraud. 
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2. — Judgment — Xlnon — Senrioe  by  Pnblioation. 

Minors  cited  by  publication,  not  appearing  except  by  attorney  appointed 
by  the  court,  where  no  statement  of  facts  was  lied  as  required  by  statute,  and 
they  can  show  a  good  defense,  are  entitled  to  have  the  judgment  set  aside 
without  relying  on  fraud  in  its  procurement. 

8. — Eequeited  Charge. 

Failure  to  instruct  on  a  point  is  ^ound  for  reversal  where  request  was 
made  for  a  charge  covering  that  question  only,  not  where  other  propositions, 
some  of  them  not  correct,  were  embraced  in  the  requested  instruction. 

4. — ^Advancement — ^Deed  of  Gift. 

A  deed  to  a  child  in  consideration  of  love  and  affection  is  not  necessarily 
to  be  taken  as  an  advancement,  and  one  upon  valuable  consideration  could 
not  be  so  taken. 

5.^]Carried  Woman— Partition. 

A  married  woman  may  make  verbal  partition  of  her  real  estate,  and  her 
deed,  though  not  acknowledged,  may  be  effective  therefor. 

6. — ^Hew  Trial— Juror  Xln  to  Attorney. 

The  fact  that  one  of  the  jury  was  kin  to  appellee's  attorney  and  the  latter 
interested  in  the  controversy  by  a  contingent  fee,  was  not  ground  for  new  trial 
unless  such  contingent  interest  was  shown  to  be  unknown  both  to  the  appellant 
and  her  attorney  when  they  accepted  such  juror  with  knowledge  of  his  kinship 
to  the  attorney. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

Richard  B.  Semple,  for  appellant. — ^When  a  judgment  is  rendered 
against  a  minor,  regular  on  its  face  in  all  respects,  he  can.  after  his 
majority,  have  it  set  aside  only  by  showing  that  fraud  or  collusion  was 
used  in  procuring  its  rendition  or  that  he  had  a  good  defense  which 
was  not  presented  at  a  former  trial.  Johnson  v.  Johnson,  12  Texas 
Ct.  Rep.,  416;  Cannon  v.  Hemphill.  7  Texas,  201;  Garcia  v.  lUg,  14 
Texas  Civ.  App.,  485;  Walker  v.  Renfro,  26  Texas,  144;  Qrigsby  v. 
Peak,  68  Texas,  240;  Wright  v.  Bearrow,  13  Texas  Civ.  App.,  151. 

Where  a  mother  owning  land  jointly  with  a  child  conveys  to  said 
child  her  interest  in  said  property  without  a  valuable  consideration,  and 
the  evidence  fails  to  disclose  the  purpose  of  the  mother  in  making  said 
conveyance,  the  law  presumes  such  conveyance  to  be  a  gift  from  the 
mother  to  the  child  by  way  of  advancement.  Lott  v.  Kaiser,  61  Texas, 
665 ;  Williams  v.  Emberson,  22  Texas  Civ.  App.,  627. 

The  court  erred  in  charging  the  jury  that  if  the  conveyance  by 
Nancy  Price  to  Carrie  Brett  was  a  gift  by  Nancy  Price  to  Carrie 
Brett  and  intended  by  her  to  be  in  full  of,  or  in  lieu  of  what  Carrie 
Brett  might  inherit  from  Nancy  Price  at  her  death  as  an  heir  to  the 
land  (other  than  said  86  acres),  then  such  consideration  would  be  an 
advancement,  but  if  the  real  consideration  was  a  release  of  Carrie 
Brett's  interest  in  other  lands  as  stated  in  the  deed,  then  it  would  not 
be  an  advancement.  Williams  v.  Emberson,  22  Texas  Civ.  App..  527; 
Cross  V.  Evarts,  28  Texas,  525;  Cazassa  v.  Cazassa,  36  Am.  St.  Rep., 
112;  Lynch  v.  Ortlieb,  70  Texas,  730;  Tiedman  on  Sales,  sec.  11;  Hale 
V.  Hollon,  90  Texas,  427 ;  Jenkins  v.  Adcock,  5  Texas  Civ.  App.,  466. 

In  a  suit  for  land  where  the  son-in-law  of  one  of  the  jurors  is  a  party 
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in  interest  and  is  to  receive  a  part  of  the  land  sued  for,  if  recovered, 
his  father-in-law  is  under  the  statute  disqualified  from  serving  as  a 
juror  to  try  said  cause.  Texas  &  Pac.  Ry.  v.  Elliott,  -22  Texas  Civ. 
App.,  31;  Houston  &  T.  C.  Ry.  v.  Terrell,  69  Texas,  660;  Schultze 
V.  McLeary,  73  Texafi,  92. 

McGrady  dk  McMdkon,  for  appellees. — ^The  facts  showing  that  plain- 
tiflfs  had  a  good  defense  to  the  former  suit,  they  being  minors,  cited 
by  publication  and  not  appearing  and  there  being  no  innocent  pur- 
chaser, they  were  entitled  to  have  the  former  decree  set  aside.  Rev. 
Stats.,  arts.  1375-1376;  Snow  v.  Hawpe,  22  Texas,  168;  Wallis  v. 
Stuart,  92  Texas,  568;  Crouch  v.  Crouch,  70  S.  W.  Rep.,  595. 

The  jury  having  found  that  the  plaintiffs  in  the  former  suit  falsely 
represented  the  facts  to  the  court  and  thereby  induced  the  court  to 
enter  a  decree  depriving  the  minors  of  their  property  which  the  court 
would  not  have  done  but  for  such  false  representations,  is  conclusive 
fraud  in  law,  and  entitles  the  minors  to  have  such  decree  set  aside,  no 
innocent  rights  having  intervened.  Mitchell  v.  Zimmerman,  4  Texas, 
75;  Mussina  v.  Moore,  13  Texas,  7;  Gross  v.  McClaran,  8  Texas,  341; 
Cundiflf  V.  Teague,  46  Texas,  475. 

The  minors  being  nonresidents,  cited  by  publication  and  not  ap- 
pearing, it  was  duty  of  plaintiffs  in  that  suit  to  have  made  and  filed  a 
statement  of  the  testimony,  and  having  failed,  entitles  the  minors  to  a 
new  trial,  as  they  have  no  right  of  appeal,  at  least  in  absence  of  a 
showing  tiiat  their  rights  were  made  known  to  the  court.  Rev.  Stats., 
art  1346;  Perry  v.  Warner,  40  S.  W.  Rep.,  170;  Taliaferro  v.  Carter, 
74  Texas,  637;  Thomas  v.  Jones,  41  Texas,  265;  Byrnes  v.  Sampson, 
74  Texas,  79;  Yturri  v.  McLeod,  26  Texas,  84. 

Alexander,  the  juror,  did  not  know  that  Meade  had  a  contingent 
interest  in  tiie  case.  Appellant  willingly  accepted  the  juror  knowing 
of  the  relationship,  and,  so  far  as  this  court  knows,  also  knew  of 
Meade^s  contingent  interest.  Meade  was  not  a  party  to  the  suit,  there- 
fore if  Alexander  was  related  to  him  it  would  not  disqualify  him. 
Patton  V.  Collier,  90  Texas,  115;  Winston  v.  Masterson,  87  Texas, 
200.  The  failure  of  appellant  to  make  the  record  show  what  the  full 
facts  were,  as  disclosed  on  motion  for  new  trial,  precludes  this  court 
from  considering  the  question.  De  Garcia  v.  San  Antonio  &  A.  P.  Ry.,  77 
S.  W.  Rep.,  275 ;  Graves  v.  George,  54  S.  W.  Rep.,  262 ;  Bailey  v.  fram- 
mell,  27  Texas,  317;  McDowell  v.  Fowler,  80  Texas,  587;  Lester  v. 
State,  2  Texas  Crim.  App.,  446. 

KEY,  Associate  Justice. — Holt  and  Prank  Brett  brought  this 
suit  to  set  aside  a  former  judgment  upon  the  grounds  (1)  of  fraud 
in  procuring  it;  (2)  a  meritorious  defense  which  was  not  presented; 
and  (3)  failure  to  file  statement  of  testimony  in  the  former  suit,  as 
required  by  statute,  the  defendants  being  served  by  publication.  It  was 
also  alleged  that  the  plaintiffs  in  this  suit,  who  were  defendants  in 
the  former  suit,  were  minors  at  the  time  the  former  judgment  was 
rendered.  It  was  asked  that  the  former  judgment  be  set  aside  and  a 
decree  of  partition  entered  dividing  the  lands  referred  to. 

The  case  was  sumbitted  to  a  jury  upon  special  issues,  the  answers  to 
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which,  together  with  certain  findings  of  fact  by  the  trial  judge,  were 
made  the  basis  of  a  decree  setting  aside  the  former  judgment  and 
decrees,  and  awarding  to  the  plaintiffs  a  5-6  undivided  interest  in  one 
of  the  tracts  of  land,  and  a  3-24  interest  in  the  other  tract.  Mrs. 
Nancy  J.  Cowan,  one  of  the  defendants,  has  appealed.  It  was  held 
that  she  had  no  interest  in  the  first  tract  of  land,  but  the  judgment 
awards  to  her  14-24  of  thp  other  tract. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  refusing  to  render  judgment  for  Mrs.  Cowan  upon  her  motion  to 
that  effect,  for  the  alleged  reason  that  the  jury  found  that  there  was 
no  fraud  or  collusion  in  the  procurement  of  the  former  judgment. 
The  first  issue  submitted  to  the  jury  was  whether  or  not  the  judgment 
referred  to  was  procured  by  fraud  or  collusion  on  the  part  of  the  plain- 
tiffs in  that  suit.  The  jury  answered:  "As  to  the  court  there  was  no 
fraud,  but  N.  J.  Cowan  and  others  did  make  false  statements  in  their 
pleadings."  But  in  response  to  the  nineteenth  and  twentieth  issues 
submitted  the  jury  answered  that  the  plaintiffs  in  the  former  suit 
represented  to  the  court  that  N.  J.  Cowan  owned  one-half  of  the  86 
acres  in  controversy,  for  the  purpose  of  depriving  Holt  Brett  and  Prank 
Brett  of  their  interest  in  said  86  acres,  and  that  Ed.  Price  as  agent, 
so  represented,  and  that  the  representations  referred  to  caused  the  court 
to  enter  a  decree  which  would  not  have  been  entered  but  for  such  rep- 
resentations. The  uncontroverted  testimony  shows  that  at  the  time 
referred  to  Holt  and  Prank  Brett  owned  5-6  of  the  86  acre  tract  of 
land.  Therefore  the  representations  which  the  jury  found  were  made 
to  the  court  on  the  former  trial  were  false,  and  as  they  resulted  in 
misleading  the  court  and  causing  it  to  enter  a  decree  depriving  the 
Bretts  of  their  interest  in  the  land,  such  representations  constituted  a 
fraud.  Hence  we  hold  that  the  record  does  not  sustain  appellant's  con- 
tention that  the  jury  found  that  the  former  judgment  was  not  procured 
by  fraud.  Purthermore,  the  plaintiffs  in  this  suit,  being  minors  at  the 
time  the  judgment  referred  to  was  rendered,  and  having  been  served 
by  publication,  and  not  having  answered  except  by  an  attorney  ap- 
pointed by  the  court,  and  no  statement  of  facts  having  been  filed  as 
required  by  statujte,  and  it  being  shown  that  they  had  a  good  defense 
to  the  former  suit,  it  would  seem  that  they  are  entitled  to  have  the 
former  judgment  set  aside  regardless  of  the  question  of  fraud.  (Rev. 
Stats.,  arts.  1346,  1375,  1376;  Snow  v.  Hawpe,  22  Texas,  168;  Wallis 
V.  Stuart,  92  Texas,  568;  Thomas  v.  Jones,  41  Texas,  265;  Taliafero 
V.  Carter,  74  Texas,  637.) 

The  second  assignment  complained  because  the  court  did  not  instruct 
the  jury  that  if  tiie  consideration  of  a  certain  deed  from  Nancy  Price 
to  Carrie  Brett  was  love  and  affection  said  conveyance  would  be  a  gift, 
and  treated  as  an  advancement,  Carrie  Brett  being  a  child  of  Nancy- 
Price.  Appellant's  brief  does  not  show  that  any  such  instruction  was 
requested.  The  record  contains  a  special  instruction  covering  that  and 
several  other  propositions,  which  instruction  was. properly  refused  for 
reasons  not  relating  to  the  question  under  consideration.  To  have 
presented  the  question  referred  to  properly,  appellant  should  have 
asked  an  instruction  covering  that  question  only.  However,  if  such 
instruction  had  been  asked,  we  are  not  prepared  to  hold  that  it  should 
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have  been  given.  We  do  not  concede  the  proposition  that  whenever  a 
deed  from  parent  to  child  is  made  npon  consideration  of  love  and 
affection,  it  necessarily  follows  as  a  matter  of  law  that  the  property 
conveyed  must  be  treated  as  an  advancement  under  the  statute.  In  our 
opinion  the  court  properly  instructed  the  jury  as  to  what  would  con- 
stitute an  advancement,  and  we  overrule  the  fifth  assignment  of  error 
which  complains  of  the  court's  charge  upon  that  subject. 

The  deeds  referred  to  imder  the  fourth  assignment  were  not  void. 
A  married  woman  can  make  a  verbal  partition  of  her  real  estate;  and 
her  deed,  though  not  acknowledged,  may  be  effective  for  the  purpose  of 
accomplishing  a  partition. 

There  are  some  other  questions  presented,  all  of  which  have  been 
considered  and  none  of  wluch  it  is  deemed  necessary  to  discuss  in  this 
opinion,  except  the  one  raised  by  the  seventh  assignment,  which  asserts 
that  the  trial  court  should  have  granted  a  new  trial  because  it  was 
shown  that  one  of  the  jurors  was  related  to  one  of  the  attorneys  rep- 
resenting the  plaintiffs.  The  record  shows  that  the  foreman  of  the 
jury  was  the  father-in-law  of  Jno.  C.  Meade,  one  of  the  attorneys  who 
represented  the  plaintiffs;  that  Meade  and  his  partner,  plaintiffs'  other 
attorney,  had  a  contract  with  the  plaintiffs  by  which  they  were  to  have 
a  portion  of  the  property  recovered.  It  was  also  shown  that  appellant's 
attorney  knew  of  the  relationship  referred  to  when  the  juror  was  ac- 
cepted, but  did  not  know  that  appellees'  attorney  had  a  contingent 
interest  in  the  case;  that  appellant  had  exhausted  her  peremptory  chal- 
lenges, and  if  her  attorney  had  known  of  the  contract  between  ap- 
pellees and  their  attorneys,  he  would  have  objected  to  the  foreman 
sitting  on  the  jury.  However,  it  was  not  shown  that  appellant  herself 
did  not  know  of  the  existence  and  purport  of  the  contract  referred  to. 
The  record  shows  that  she  was  present  and  testified  in  the  case;  and, 
for  aught  that  is  disclosed,  she  may  have  known  at  the  beginning  of 
the  trial  that  the  juror  was  related  to  one  of  appellees'  attorneys,  and 
of  the  existence  of  the  contract  by  which  that  attorney  would  be  en- 
titled to  a  portion  of  the  land  recovered.  Hence  we  hold  that  sufficient 
diligence  was  not  shown  to  entitle  appellant  to  have  the  judgment  set 
aside  on  account  of  the  matters  referred  to. 

No  reversible  error  "has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


City  op  Tyler  v.  W.  F.  Boyette. 

Decided  October  10,  1906. 

Streets  aad  Alleyi— Dedication. 

When  an  owner  of  land  lays  out  and  establishes  an  addition  to  a  city 
and  makes,  exhibits  and  files  in  the  county  clerk's  office  a  plat  of  said  land, 
including  in  the  plat  streets  and  alleys,  and  sells  the  lots  with  clear  reference 
to  that  plat,  the  purchasers  of  the  lots  acquire,  as  appurtenant  to  their  lots, 
every  easement,  privilege  and  advantage  which  the  plat  represents  as  belong- 
ing to  them,  as  part  of  the  town,  and  title  vests  in  the  city  in  order  that  it 
may  keep  said  streets  in  such  a  condition  as  that  the  traveling  public  may 
with  safety  pass  over  and  along  said  streets. 


574  Texas  Civil  Appeals  Reports,  Vol.  43.         [October, 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon.  R.  W.  Simpson. 

R.  P.  Borough,  for  appellant. — The  court  erred  in  rendering  judgment 
for  the  defendant  because  the  evidence  shows  beyond  any  controversy 
that  H.  H.  Rowland,  the  original  owner,  made  a  plat  of  that  portion 
of  said  city  in  which  the  street  in  controversy  is  situated ;  that  he  placed 
said  plat  on  record  in  the  oflBce  of  the  county  clerk  of  Smith  County, 
and  sold  lots  with  reference  to  said  plat,  thereby  vesting  in  the  city  of 
Tyler  the  title  to  the  streets  shown  in  said  plat.  City  of  Corsicana  v. 
Zom^  78  S.  W.  Rep.,  924;  Heard  v.  Connor,  84  S.  W.  Rep.,  605. 

W.  F.  Boyette,  in  propria  persona. — The  acts  of  H.  H.  Rowland  in 
making  and  recording  the  plot  marking  streets  and  alleys,  and  showing 
the  land  in  this  controversy  as  a  street,  did  not  and  could  not  give  to  the 
city  of  Tyler  or  to  the  public  any  right,  title  or  interest  in  and  to  the 
strip  of  land  claimed  in  this  suit,  because  the  fee  to  said  land  was  not 
in  H.  H.  Rowland  at  the  time  or  subsequent  to  the  time  the  plot  was 
made  and  recorded.  12  S.  W.  Rep.,  979;  12  S.  W.  Rep.,  986;  28  S.  W. 
Rep.,  1056;  29  S.  W.  Rep.,  760;  28  S.  W.  Rep.,  770. 

Before  a  city  can  set  up  any  rights  of  control  over  property  it  must 
show  that  it  has  accepted  the  dedication  of  the  property.  And  that  a 
dedication  was  properly  made.  3  S.  W.  Rep.,  309 ;  6  S.  W.  Rep.,  860 ; 
12  Atl.  Rep.,  130;  32  Mich.,  279;  12  S.  W.  Rep.,  462;  44  S.  W.  Rep., 
471 ;  85  S.  W.  Rep.,  470. 

NEILL,  Associate  Justice. — ^This  suit  was  originally  brought  by 
appellant,  a  municipal  corporation,  against  appellee  for  an  injunction 
to  restrain  him  from  fencing  that  part  of  Twenty-first  Street  of  the  city 
of  Tyler  between  Glade  and  Holland  Streets  and  from  using  and  occupy- 
ing said  portion  of  the  street  for  his  private  benefit.  Upon  filing  his 
answer  the  temporary  injunction  which  had  theretofore  issued  was  dis- 
solved by  an  interlocutory  order  of  the  court.  Whereupon  appellant  filed 
its  first  amended  original  petition  in  the  nature  of  trespass  to  try  title  for 
said  part  of  the  street;  to  which  the  appellee  answered  by  a  general  denial 
and  specially  plead  the  three,  five  and  ten  years* statutes  of  limitation. 
The  case  was  tried  before  the  court  without  a  jury  and  judgment  rendered 
in  favor  of  appellee  from  which  this  appeal  is  prosecuted. 

Even  if  the  statute  of  limitations  ran  against  a  city  in  favor  of  an 
occupant  of  a  portion  of  one  of  her  public  streets,  there  is  not  a  scin- 
tilla of  evidence  tending  to  support  any  of  appellee's  pleas  of  limitation. 
The  questions  of  fact,  then,  are  whether  the  land  in  controversy  is  a  part 
of  Twenty-first  Street  of  the  city  of  Tyler  and  whether  appellee  is  a 
trespasser  upon  it. 

'Hie  evidence  shows  beyond  controversy  that  H.  H.  Rowland,  formerly 
the  owner  of  a  certain  tract  of  land  upon  which  the  premises  in  con- 
troversy are  situated,  made  a  plat  of  that  portion  of  the  city  of  Tyler 
where  the  land  lies,  laying  the  same  out  in  blocks,  streets  and  alleys 
numbering  the  blocks  and  designating  the  streets  by  name,  and  placed 
said  plat  on  record  in  the  county  clerk's  office  of  Smith  County,  intend- 
ing to  dedicate  to  the  city  of  Tyler  the  streets  and  alleys  shown  by  the 
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plat.  Among  the  streets  so  designated  on  the  plat  are  Twenty-first, 
Glade  and  Holland.  After  placing  the  plat  on  record  he  sold  lots  by  it, 
and  that  portion  of  the  land  designated  as  streets,  including  Twenty- 
first  Street,  was  used  as  streets  by  the  public.  When  this  plat  was  made 
and  recorded  does  not  appear  from  the  record ;  but  it  is  apparent  that  it 
was  made  long  before  the  appellee  encroached,  as  hereinafter  stated, 
upon  the  part  of  the  land  in  controversy.  For  a  witness  who  lives  on 
block  51  of  the  land  designated  by  the  plat,  whose  lot  fronts  on  Twenty- 
first  Street,  testified  that  he  had  been  living  there  sixteen  years  .and  that 
Twenty-first  Street  between  Glade  and  Holland  Streets  had  been  used 
as  a  street  all  the  time  he  lived  there  until  the  time  Boyette  closed  it  up. 
The  appellee  owns  block  25  designated  on  the  plat  made  by  Rowland. 
Twenty-first  Street  runs  east  and  west  just  north  of  said  block  between 
Glade  and  Holland  Streets  which  intersect  it  at  right  angles.  A  fence, 
marking  the  north  boundary  line  of  block  25  was  on  the  south  boundary 
line  of  Twenty-first  Street  before  Boyette  bought  the  block.  In  1904, 
after  appellee  had  owned  the  block  a  little  while,  he  moved  the  fence 
from  where  it  was  and  placed  it  on  the  north  boimdary  line  of  Twenty- 
first  Street,  enclosing  said  street  between  Glade  and  Holland  Streets. 
Previous  to  that  time,  Twenty-first  Street  was  opened  and  had  been  ever 
since  the  Bowland  addition  of  the  city  was  platted  and  laid  off  and  lots 
sold  by  it.  Indeed  the  appellee  in  his  sworn  answer,  which  was  introduced 
in  evidence,  to  appellant's  petition  for  an  injimction,  admitted  that 
during  the  year  1904  he  closed  up  and  fenced  that  part  of  Twenty-first 
Street  of  the  city  of  Tyler,  between  Glade  and  Holland  Streets,  a  distance 
of  about  300  feet,  and  at  said  time  moved  his  fence  from  its  north 
boundary  line  so  as  to  make  the  north  boundary  line  of  the  street  the 
north  boundary  line  of  his  premises.  It  is  true  that  the  appellee  testified 
that  the  portion  of  the  street  which  he  so  enclosed  was  never  used  as  a 
street  by  the  public.  But  inasmuch  as  his  testimony  shows  that  he  was 
away  from  Tyler  from  1895  to  1903,  such  testimony  is  of  little,  if  any, 
value.  However,  under  the  law  as  we  understand  it,  it  is  a  matter  of 
no  moment  whether  such  part  of  the  street  was  used  by  the  public  or  not. 
For,  the  proposition  "that  when  an  owner  of  land  lays  out  and  establishes 
an  addition-  to  a  city  and  makes,  exhibits  and  files  in  the  county  clerk's 
ofiice  a  plat  of  said  land,  including  in  the  plat  streets  and  alleys,  and  sells 
the  lots  with  clear  reference  to  that  plat,  the  purchasers  of  the  lots 
acquire,  as  appurtenant  to  their  lots,  every  easement,  privilege  and  ad- 
vantage which  the  plat  represents  as  belonging  to  them,  as  part  of  the 
town,  and  title  vests  in  the  city  in  order  that  it  may  keep  said  streets  in 
such  a  condition  as  that  the  traveling  public  may  with  safety  pass  over 
and  along  said  streets,"  asserted  by  appellant's  counsel  under  its  first  and 
only  assignment  of  error,  is  too  well  settled  in  this  State  to  admit  of 
question.  (City  of  Corsicana  v.  Zom,  78  S.  W.  Rep.,  924;  Heard  v. 
Connor,  84  S.  W.  Eep.,  605 ;  Sanborn  v.  City  of  Amarillo,  and  authorities 
there  cited;  93  S.  W.  Bep.,  473.)  In  view  of  the  facts  and  law  applic- 
able thereto,  as  stated,  the  District  Court  should  have  rendered  judgment 
in  favor  of  appellant.  Wherefore,  its  judgment  is  reversed  and  judgment 
here  rendered  in  favor  of  the  cilgr  of  Tyler  for  the  land  in  controversy. 

Reversed  and  remanded. 
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Houston  Rice  Milling  Company  v.  J.  W.  Hankambr  et  al. 

Decided  October  10,  1906. 

1. — ^Injuiiotioii — Jurifldiotion— Entire  ControYerty. 

When  a  court  of  equity  has  obtained  jurisdiction  of  a  cause  by  reason  of 
injunction  it  will  retain  jurisdiction  for  the  purpose  of  inquiring  into  and 
adjudicating  all  the  points  or  the  controversy;  and  this  rule  prevails  regardless 
of  the  fact  that  the  amount  involved  could  not  originally  have  been  sued  for  in 
tlie  court  granting  the  injunction. 

2. — Same — Coniolidation  of  Suitt^EnJolnlng  Judgments  of  Jnstloe  Court 

Where  appellant  was  sued,  with  others,  in  the  Justice  Court  l^  twenty- 
seven  different  parties  in  as  many  different  suits;  and  where  the  questions  of 
law  and  fact  were  practically  the  same  in  all  said  suits;  and  where  all  of  said 
Justice  Court  plaintiffs  claimed  a  lien  upon  the  same  property  in  appellant's 
possession;  ana  where  the  judgments  obtained  in  said  suits  were  void  for  the 
want  of  jurisdiction  in  the  Justice  Court,  the  District  Court  having  obtained 
jurisdiction  of  said  causes  bv  enjoining  the  further  prosecution  of  said  suits 
and  the  collection  of  said  judgments,  should  have  retained  jurisdiction  for  the 
trial  of  said  causes  upon  the  merits  and  the  adjustment  of  the  equities  of  the 
parties.  The  fact  that  the  suits  could  not  be  consolidated  under  the  statute 
was  immaterial;  having  been  consolidated  by  the  injunction  they  should  have 
been  tried  in  that  condition. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Marshall  dc  Marshall  and  J.  R.  Davis,  for  appellant. — ^Where  the  court 
takes  jurifldiction  of  an  injunction  suit  to  enjoin  judgment  for  any 
purpose,  it  should  take  jurisdiction  for  all  purposes  and  render  such 
judgment  as  should  have  been  rendered.  Masterson  v.  Ashcom,  54  Texas, 
329;  Hale  v.  McComas,  59  Texas,  486;  Pardue  v.  James,  74  Texas,  304; 
Willis  V.  Gordon,  22  Texas,  241 ;  Witt  v.  Miller,  25  Texas  Sup.,  386. 

Injunction  will  be  granted  when  there  is  no  adequate  remedy  at  law. 
Sumner  y^  Crawford,  91  Texas,  129. 

Injunction  will  lie  when  it  appears  that  the  party  applying  therefor  is 
entitled  to  the  relief  demanded.    Bey.  Stats.,  art.  2989. 

District  Court  will  issue  injunction  to  enforce  its  own  jurisdiction. 
Bev.  Stats.,  art.  1107. 

In  addition  to  the  ground  for  injunction,  as  set  forth  in  the  foregoing 
proposition,  another  reason  and  ground  existed,  in  that  each  of  the 
twenty-seven  cases  in  the  Justice  Court  depend  upon  the  same  Questions 
of  law  and  fact,  and  therefore  injunction  will  lie  to  restrain  a  multiplicity 
of  suits.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Dowe,  70  Texas,  10 ;  Paddock 
V.  Jackson,  16  Texas  Civ.  App.,  659;  Pomeroy's  Equity,  sees.  222,  911. 

The  judgments  rendered  by  the  Justice  Court  are  void,  because  court 
was  held  and  cases  tried  at  another  and  different  place  than  that  pre- 
scribed by  the  Commissioners'  Court  for  holding  said  court.  Const., 
art.  6,  sec.  19;  Bev.  Stats.,  art.  1637;  Koehler  v.  Earl,  77  Texas,  188. 

Stevens  £  Pickett,  for  appellees. — ^If  an  injunction  is  granted  against 
the  judgment  of  a  lower  court  and  on  hearing  in  term  time  that  in- 
junction is  perpetuated,  the  District  Court  could,  if  the  defendant  in  the 
injunction  (plaintiff  in  the  lower  court)  desired  and  asked  that  it  be 


i906.]  Houston  Rice  Milling  Co.  v.  Hankaheb.  577 

done,  enter  into  and  hear  the  whole  case  on  the  merits  of  the  original 
controversy  and  grant  the  defendant  in  the  injunction  such  relief  as  he 
might  show  himself  entitled  to,  and  if  on  such  hearing  in  term  time  the 
injunction  is  dissolved  because  of  want  of  equity  in  the  application  &ere- 
for^  and  the  plaintiff  declines  to  amend,  then  the  cause  is  dismissed  or 
judgment  entered  on  demurrer.  O'Neal  v.  Wills  Point  Bank,  64  Texas, 
646;  Hale  v.  McComas,  59  Texas,  486;  Love  v.  Powell,  67  Texas,  16. 

It  was  held  by  the  foUowing  cases  that  even  if  separate  suits  are 
capable  of  being  consolidated,  a  consolidation  should  not  be  granted 
where  the  amounts  when*  consolidated  defeat  the  court's  jurisdiction. 
Mohrhardt  v.  S.  P.  &  T.  N.  Ey.  Co.,  2  Texas  App.  Civ.  Cases,  sec.  322; 
Texas  &  Pac.  Ry.  Co.  v.  Hays,  2  Texas  App.  Civ.  Cases,  p.  341;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  V.  Edwards,  3  Texas  App.  Civ.  Cases,  p.  416. 

It  is  not  within  the  power  of  one  court  to  consolidate  causes  pending 
in  another  court.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  2  Texas  App. 
Civ.  Cases,  sec.  357. 

Even  if  there  had  been  rice  of  a  value  within  the  jurisdiction  of  the 
IHstrict  Court  subject  to  a  lien  of  each  appellee,  that  would  not  have 
authorized  the  District  Court  to  interfere  with  the  prosecution  of  the 
suits  in  the  District  Court;  first,  because  that  was  a  matter  in  which 
appellant  was  not  concerned;  as  to  how  their  different  liens  should  be 
protected  was  for  the  appellees  to  look  after;  and  second,  our  courts  hold 
that  in  the  foreclosure  of  a  labor  lien  the  amount  of  the  debt  sued  for 
and  not  the  value  of  the  property  governs  the  jurisdiction.  See  Allen 
V.  Glover,  65  S.  W.  Rep.,  379;  Texas  &  S.  L.  Ry.  v.  Allen,  1  Texas  App. 
Civ.  Cases,  sec.  568. 

PLY,  Associate  Justice, — ^Appellant  applied  for  a  writ  of  injunction 
to  restrain  the  collection  of  judgments  obtained  by  twenty-five  persons 
against  it  in  a  Justice's  Court  of  Chambers  County,  each  one  based  on  a 
separate  claim.  It  was  alleged  that  Lee  Barrow,  Clarence  Barrow,  John 
M.  Barrow  and  Eliza  J.  Barrow  were  sued  with  appellant,  they  having 
employed  each  of  the  plaintiffs  to  do  certain  work  in  and  about  certain 
rice,  appellant  being  sought  to  be  held  liable  on  the  ground  that  it  had 
converted  the  rice  with  full  knowledge  that  each  of  them  had  a  laborer's 
lien  on  it.  Appellant  denied  the  existence  of  the  lien  and  proceeded  as 
follows :  "Now  plaintiff  says  that  by  reason  of  the  facts  set  forth  herein 
in  paragraphs  No.  1,  2,  3,  and  4,  showing  the  nature  of  the  claim  as- 
serted by  the  defendants  who  have  filed  said  suits  in  said  Justice  Court, 
and  because  the  claims  in  each  of  said  cases  are  the  same  and  growing 
out  of  the  same  alleged  acts  of  this  plaintiff  and  defendants  John  M., 
Lee  and  Clarence  Barrow  and  because  the  evidence,  facts  and  testimony 
to  establish  or  to  attempt  to  establish  any  one  case,  except  as  to  the 
amount  of  the  sum  due  each,  is  the  same  in  each  and  all  of  the  said 
cases,  that  the  rights  and  claims  of  the  said  defendants  who  have  sued 
plaintiff  depend  on  the  same  question  of  law  and  fact.  And  further 
plaintiff  says  that  because  each  of  said  defendants  is  attempting  to 
establish  a  laborer's  lien  on  the  same  crop  of  rice  and  is  attempting  to 
subject  the  said  crop  of  rice  to  the  alleged  laborer's  lien,  that  all  of  said 
defendants  have  a  common  or  community  of  right  and  alleged  interest 
Vol.  XLIIT.  Civil— 37. 


578  Texas  Civil  Appeals  Reports,  Vol.  43.         [October, 

in  the  subject  matter  of  this  litigation  insofar  as  the  laborer's  lien  con- 
tention is  asserted.  PlaintiflE  further  says  that  because  of  the  facts  set 
forth  in  paragraphs  1,  2,  3  and  4  herein,  that  this  plaintiff  has  the  same 
defense  to  each  of  said  suits  in  said  Justice  Court  and  a  common  defense 
to  all  of  them.  Plaintiff  further  shows  the  court  that  said  cases  pending 
in  the  said  Justice  Court  can  not  be  consolidated  in  said  court  for  the 
reason  that  the  aggregate  amount  of  said  suits  is  without  the  jurisdiction 
of  said  court,  to  wit,  the  sum  of  $654.75.  Plaintiff  further  says  that  the 
said  Justice  Court,  because  all  of  the  suits  therein  pending  are  separate 
and  distinct  and  because  the  various  plaintiffs  therein  are  not  parties 
to  each  suit  and  all  suits,  can  not  adjust  and  arrange  priorities  of  liens, 
if  liens  are  established,  among  the  various  plaintiffs  therein,  defendants 
herein;  that  because  said  priorities  can  not  be  adjusted  by  said  Justice 
Court,  that  this  plaintiff,  if  found  liable  on  the  lien  feature  of  said  suits, 
would  be  unable  to  protect  itself  even  when  the  subject  matter  of  the 
lien  is  exhausted,  because  by  virtue  of  the  justice  judgment  against  this 
plaintiff  each  of  said  defendants  would  have  a  lien  of  equal  rank  with  all 
others  and  on  which  plaintiff  would  be  liable  on  all.  Plaintiff  further 
says  that  while  some  of  said  cases  insofar  as  amounts  sued  for  ar^ 
concerned  can  be  appealed  to  the  County  Court,  that  said  appeals  would 
be  ineffective  to  adjust  priorities  among  said  parties  and  to  protect 
plaintiff  thereunder. 

*TVherefore  plaintiff  says  he  has  no  adequate  remedy  at  law  to  protect 
its  rights  in  said  Justice  Court. 

*Tlaintiff  further  shows  the  court  that  while  the  various  plaintiffs  in 
said  Justice  Court  (defendants  herein)  have  cases  depending  upon  the 
same  questions  of  law  and  fact  and  have  a  community  of  interest  and 
right  in  the  subject  matter  thereof,  to  wit,  the  alleged  lien  on  said  crop 
of  rice,  and  while  plaintiff  has  a  common  defense  to  all  of  said  suits,  yet 
because  each  of  said  defendants  have  filed  a  separate  suit  this  plaintiff 
will  have  to  make  twenty-six  different  defenses  and  if  cast  in  the  cases 
will  incur  the  costs  of  twenty-six  cases.  Wherefore  this  plaintiff  says 
that  it  is  entitled  to  have  the  further  prosecution  of  said  case  enjoined 
in  said  Justice  Court  and  all  of  same  tried  in  one  action  in  this  court  in 
order  to  protect  plaintiff  from  a  multiplicity  of  suits  and  vexations  and 
unnecessary  litigation,  expenses  and  costs.^'  Grounds  were  set  up  as  to 
the  nullity  of  the  judgments  which  were  admitted  by  appellees  to  be 
well  taken  and  the  court  enjoined  the  execution  of  the  judgment,  but 
refused  to  try  the  question  as  to  whether  appellant  was  liable  for  con- 
version of  the  rice. 

We  will  not  inquire  into  the  correctness  of  the  judgment  enjoining  the 
collection  of  the  judgments  rendered  by  the  Justice's  Court  on  the 
ground  of  their  nullity,  because  appellees  seem  to  be  perfectly  satisfied 
with  it,  and  the  only  question  presented  is  that  of  the  correctness  of  the 
action  of  the  court  in  refusing  to  try  the  question  of  appellant's  liability 
on  account  of  its  conversion  of  the  property  on  which  each  of  the 
different  plaintiffs  in  the  Justice's  Court  claimed  a  laborer's  lien. 

It  is  a  well  established  rule  of  equity,  adopted  by  the  courts  of  Texas, 
that  when  a  court  has  obtained  jurisdiction  of  a  cause  by  reason  of  in- 
junction it  is  authorized  to  retain  that  jurisdiction  for  the  purpose  of 
inquiring  into  and  adjudicating  all  points  of  controversy.     (Edrington 


1606.]  Houston  Rice  Milling  Co.  v..Hankamer.  579 

V.  Allsbrooks,  21  Texas,  186;  Bourke  v.  Vanderlip,  22  Texas,  221;  Willis 
V.  Gordon,  22  Texas,  241 ;  Witt  v.  Miller,  25  Texas  Supp.,  384;  Trevino 
V.  Stillman,  48  Texas,  561 ;  Masterson  v.  Ashcom,  54  Texas,  324 ;  Hale 
V.  McComas,  59  Texas,  484;  Chambers  v.  Cannon,  62  Texas,  293;  Stein 
V.  Frieberg,  64  Texas,  271 ;  Seymour  v.  Hill,  67  Texas,  385 ;  Pardue  v. 
James,  74  Texas,  304 ;  Carter  v.  Hubbard,  79  Texas,  356 ;  Ablowich  v. 
Greenville  Nat.  Bank,  95  Texas,  429.)  This  rule  prevails  regardless  of 
the  fact  that  the  amount  involved  could  not  originally  have  been  sued 
for  in  the  court  granting  the  injunction. 

In  this  case  the  judgments  of  a  number  of  plaintiffs  in  the  Justice's 
Court  have  been  held  void,  for  reasons  admitted  by  such  plaintiffs  to  be 
valid,  and  no  reason  is  offered  as  to  why  the  District  Court  having  ob- 
tained jurisdiction  of  the  cases  for  purposes  of  injunction  should  not 
proceed  to  adjudicate  all  matters  of  controversy  between  the  parties. 
It  is  useless  to  contend  that  the  causes  could  not  be  consolidated,  under 
the  statute,  because  having  been  consolidated  for  the  purpose  of  in- 
junction, they  are  in  a  consolidated  condition  in  the  District  Court,  and 
having  them  there  in  that  condition  they  should  be  tried  on  their  merits. 

The  pleadings  clearly  set  out  that  each  and  all  of  the  parties,  who  were 
plaintiffs  in  the  Justice's  Court,  claim  a  lien  on  rice  which  has  been 
appropriated  by  appellant,  and  in  connection  with  that  lien  there  is  a 
community  of  interest  among  the  appellees,  that  would  entitle  appellant 
to  a  consolidation  on  that  point,  if  nothing  more.  Upon  the  question  of 
the  lien  on  the  rice  hangs  the  responsibility  and  liability  of  appellant, 
and  that  runs  like  a  thread  through  the  warp  and  woof  of  the  different 
cases.  Appellant  has  brought  all  of  the  parties  into  court,  and  properly 
so,  on  the  question  of  injunction,  and  having  enjoined  the  judgments  it 
has  the  right  to  demand  that  every  issue  in  the  case  be  determined.  The 
effect  doubtless  is  to  give  appellant  an  advantage  that  it  could  not  have 
obtained  on  an  appeal,  but  that  may  be  true  in  case  of  the  enjoining  of 
any  judgment  of  the  Justice's  Court.  The  jurisdiction  of  the  Justice's 
Court  would  have  never  been  ousted  had  not  the  plaintiffs  admittedly 
placed  themselves  in  such  position  as  to  have  their  cases  haled  into 
another  court  by  having  void  judgments  rendered  against  appellant.  It  is 
not  apparent  that  they  will  be  placed  at  any  disadvantage  by  having  their 
cases  tried  in  the  District  Court.  The  District  Court  having  acquired 
jurisdiction  of  the  cause  for  purposes  of  the  injunction  can  and  should 
proceed  to  do  full  equity  between  the  parties,  and  should  hear  and  de- 
termine the  whole  case.     (Pardue  v.  James,  above  cited.) 

The  part  of  the  judgment  of  the  District  Court  enjoining  the  judg- 
ments of  the  Justice's  Court  will  be  affirmed,  but  that  portion  denying 
a  trial  on  the  merits  of  the  cases  will  be  reversed  and  the  cause  remanded 
to  be  tried  on  all  the  issues  between  all  the  parties. 

Affirmed  in  part  and  reversed  in  part. 

Writ  of  error  dismissed. 
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Texas  &  New  Orleans  Bailroad  Company  v.  State  of  Texas. 

Decided  October  11,  1006. 

1. — ^Payment  of  Taxes— Authority  of  Collector. 

The  payment  of  taxes  to  a  tax  collector  before  thej  are  due  and  before 
the  tax  rolls  had  been  delivered  to  him,  is  not  binding  on  the  State. 

2. — ^Defaulting  Tax  Colleotor— Eemedlet. 

For  the  collection  of  taxes  prematurely  paid  to  a  collector  who  afterwards 
defaulted  the  State  has  two  remedies;  one  against  the  collector  and  his  bonds- 
men; and  the  other  against  the  tucpayer.  Orange  Co.  v.  Texas  A  N.  O.  Ry. 
Co.,  80  S.  W.  Rep.,  670,  followed. 


S.- 

By  arrangement  between  the  bondsmen  of  a  defaulting  tax  collector  and 
the  attorney  for  the  State  it  was  agreed  that  in  consideration  of  said  attorney 
forbearing  suit  against  said  bondsmen  for  the  amount  of  taxes  prematurely 
paid  by  a  certain  taxpayer  to  said  collector  the  bondsmen  would  at  their  own 
expense  prosecute  a  suit  in  the  name  of*  the  State  against  said  taxpayer  for 
the  taxes  so  prematurely  paid  and  in  the  meantime  would  deposit  with  the 
State  the  amount  of  taxes  claimed  by  it,  to  abide  the  successful  result  of  said 
suit.  Held,  said  arrangement  was  no  defense  to  the  taxpayer  in  the  suit  in- 
stituted In  pursuance  thereof.  The  payment  by  the  bondsmen'  of  the  amount 
of  the  taxes  to  the  attorn^  for  the  State  did  not  in  fact  discharge  the  State's 
claim. 

Appeal  from  the  District  Court  of  Orange  Comity.  Tried  below  before 
Hon.  W.  P.  Nicks. 

Baker,  BoUs,  ParJcer  &  Garwood  and  Chester  £  Chester,  for  appellant. 
— When,  after  the  tax  rolls  have  been  made  up  and  approved  by  the 
Commissioners'  Courts  and  the  amount  of  the  taxes  thus  ascertained  and 
fixed,  but  before  the  rolls  are  delivered  to  the  tax  collector,  he  demands 
and  receives  from  the  taxpayer  the  amount  of  the  same  and  receipts  for 
the  same  as  such,  and  has  such  funds  in  his  possession  when  the  rolls 
are  delivered  to  him,  then,  as  between  the  State  and  the  collector,  this 
would  constitute  a  payment  of  the  tax,  and  for  the  amounts  so  collected 
the  collector  and  his  bondsmen  would  be  primarily  liable  to  the  State. 
Bev.  Stats.,  arts.  5164,  5166  and  5210;  Mast  v.  Nacogdoches  Co.,  7 
Texas,  384;  Webb  Co.  v.  Gonzales,  69  Texas,  456;  Morris  v.  State,  47 
Texas,  592 ;  Simons  v.  Jackson  Co.,  63  Texas.,  430 ;  Cooley  on  Taxation 
(2d  ed.),  pp.  706-709,  and  authorities  cited;  Lynn  v.  Mayor  of  City  of 
Cumberland  (Sup.  Ct.  Maine),  26  Atl.  Rep,,  1001. 

Holland  &  Holland,  for  appellee. 

OILL,  Chief  Justice. — This  suit  was  brought  by  the  State  of  Texas 
against  the  Texas  and  New  Orleans  Bailroad  Company  for  taxes  due 
for  the  year  1898  upon  its  road  and  certain  other  of  its  property  situated 
in  Orange  County. 

The  railway  company  defended,  first,  on  the  ground  that  it  had  paid 
the  sum  claimed  to  Bland,  the  tax  collector,  and  had  his  receipts  therefor; 
second)  if  such  payment  was  not  made  under  circumstances  which 
amounted  to  a  quittance  of  the  company,  the  bondsmen  of  the  tax  col- 
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lector  Bland  had  neverthelesB  paid  to  the  Attorney  General  the  sum 
claimed  in  satisfaction  of  the  State's  demand  and  the  State  had  no 
interest  in  this  suit. 

There  was  a  judgment  for  the  State  and  the  company  has  appealed. 

The  facts  which  are  undisputed  are  as  follows:  On  the  27th  day  of 
September,  1898,  the  defendant  paid  to  Jeflf  D.  Bland,  the  tax  collector 
of  Orange  County,  duly  elected  and  qualified,  the  State  and  county 
taxes  due  by  the  company  in  that  county  for  that  year,  and  took  hie 
oflScial  receipt  therefor.  At  the  date  of  this  payment  the  taxes  were 
not  due  and  Bland  had  no  warrant  to  collect  them  the  Commissioners' 
Court  not  then  having  delivered  the  tax  rolls  to  him.  The  taxes  were 
due  and  the  rolls  to  be  delivered  on  October  1  of  that  year.  Bland  de- 
faulted, and  another  was  appointed  to  his  office.  Bland  never  paid  to 
the  State  the  sum  thus  collected  from  the  defendant.  The  Attorney 
General  of  the  State  was  about  to  institute  suit  against  the  bondsmen 
on  Bland's  official  bond  to  recover  the  sum  in  question  when  the  bonds- 
men induced  him  to  pursue  his  remedy  against  the  defendant  railway 
company,  the  attorneys  of  the  bondsmen  offering  to  conduct  the  suit  in 
behalf  of  the  State  to  a  successful  termination.  The  bondsmen  also 
offered  to  place  in  the  hands  of  the  Attorney  General  a  sum  equal  to  the 
amount  then  due  by  the  defendant  as  taxes,  to  be  held  by  him  and  turned 
into  the  State  treasury  in  discharge  of  the  bondsmen's  liability  in  case 
the  State's  suit  failed,  but  to  be  returned  to  the  bondsmen  if  the  suit 
was  successful.  These  propositions  were  accepted  by  the  Attorney  Gen- 
eral and  the  sum  agreed  on  placed  in  his  hands.  So  far  as  the  record 
discloses  it  is  still  held  in  the^  Attorney  General's  office  subject  to  the 
terms  of  the  agreement.  This  suit  was  brought  by  authority  of  the 
Attorney  General,  Messrs.  Holland  &  Holland,  attorneys  for  the  bonds- 
men conducting  it.  The  sum  placed  in  the  hands  of  the  Attorney  Gen- 
eral was  $1,279.29.  The  amount  recovered  in  behalf  of  the  State  in  the 
court  below  was  a  like  sum  but  the  interest  added  at  the  date  of  the 
judgment  increased  the  total  to  $1,754.74. 

By  the  first  assignment  ,appellant  complains  of  the  judgment  on 
the  ground  that  the  payment  to  Bland  was  binding  on  the  State  not- 
withstanding it  was  made  at  a  time  when  the  rolls  had  not  been  delivered 
to  him.  This  assignment  is  overruled  without  discussion  as  the  point 
was  decided  adversely  to  this  contention  in  the  case  of  Orange  County 
V.  Texas  &  N.  0.  Ry.  Co.,  80  S.  W.  Rep.,  670. 

The  other  defense  presents  a  question  which  is  not  free  from  difficulty. 
We  are  of  opinion,  however,  that  the  trial  court  was  correct  in  holding 
that  the  arrangement  between  the  bondsmen  and  the  Attorney  General 
was  not  binding  on  the  State.  It  is  undoubtedly  true  that  the  State  had 
either  of  two  remedies  upon  the  default  of  Bland.  One  against  Bland 
and  his  bondsmen,  to  which  the  fact  that  the  tax  had  been  prematurely 
collected  would  have  been  no  defense.  Both  Bland  and  his  bondsmen 
would  have  been  estopped  to  set  it  up.  (Webb  Co.  v.  Gonzales,  69  Texas, 
456;  Mast  v.  Nacogdoches  Co.,  71  Texas,  384;  Morris  v.  State,  47 
Texas,  592.)  The  other  against  the  railway  company  who  as  clearly 
could  neither  defend  on  the  ground  that  the  State  also  had  a  remedy 
against  the  bondsmen  nor  recover  over  against  them  the  sum  recovered 
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by  the  State.    There  was  no  privity  between  the  taxpayer  and  the  bonds- 
men.    The  company's  remedy  was  against  Bland. 

While  the  State  had  two  remedies  it  in  fact  chose  the  one  against  the 
company.  We  know  of  no  power  which  may  coerce  the  discretion  of  the 
Attorney  General  to  choose  one  remedy  rather  than  another.  Nor  may 
we  inquire  into  the  motives  which  controlled  his  choice  further  than  to 
determine  that  the  payment  to  him  did  not  in  fact  discharge  the  State's 
claim,  and  this  it  clearly  did  not  do.  It  is  equally  clear  that  the  bonds- 
men are  powerless  to  appropriate  this  judgment  to  their  own  use.  They 
can  not  successfully  question  the  right  of  the  State  to  the  fruits  of  this 
Mtigation.  If  they  were  permitted  to  do  so -the  State  would  lose  about 
$500  in  interest  which  has  accrued  on  the  liability  while  the  sum  placed 
with  the  Attorney  General  has  lain  idle  in  his  hands. 

We  think  the  judgment  should  be  aflBrmed,  and  it  is  so  ordered. 

Affirmed. 


H.  B.  Fall  v.  W.  A.  Nichols  et  al. 

Decided  October  13,  1906. 

Building  Contract — ^Abandonment — ^Keohanio's  Lien. 

By  the  terms  of  a  building  contract  between  the  owner  of  the  building 
and  the  contractor  it  was  provided  that  in  case  of  refusal  or  neglect  of  the 
contractor  to  furnish  sufficient  and  proper  material  and  labor,  the  owner  should 
have  the  right  to  supply  the  same  and  deduct  therefor  from  the  contract  price. 
After  the  work  was  partly  done,  the  contractor  told  the  owner  that  he  was 
financially  unable  to  procure  the  labor  and  materials  for  the  completion  of 
the  building,  and  requested  the  owner  to  procure  and  pay  for  them  and  to 
deduct  such  expenditures  from  the  contract  price.  This  the  owner  did.  Held, 
that  neither  the  owner  nor  his  building  was  liable  to  parties  who  had  furnished 
material  to  the  contractor,  beyond  the  balance  of  the  contract  price  remaining 
in  the  owner's  hands  after  the  completion  of  the  building. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon,  L.  B.  Hightower,  Jr. 

Carlton  &  Proctor  and  E,  E.  Townes,  for  appellant. — The  evidence  in 
this  case  shows  an  abandonment  of  his  contract  by  the  contractor  of  such 
a  character  as  to  give  to  the  defendant  Pall  as  owner  a  right  to  take 
charge  of  the  building  and  complete  it  according  to  the  plans  and  specifi- 
cations. Rev.  Stats.,  arts.  3305,  3308  and  3296 ;  Baumgarten  v.  Mauer, 
60  S.  W.  Rep.,  451;  Ricker  v.  Schadt,  23  S.  W.  Rep.,  907;  House  v. 
Schultze,  52  S.  W.  Rep.,  654;  Riter  v.  Houston  Oil  &  Refining  Co., 
48  S.  W.  Rep.,  758;  Timmons  v.  Casey,  47  S.  W.  Rep.,  805;  Campbell 
V.  Coon  (N.  Y.),  38  Law  Rep.  Ann.,  410. 

Hardy  <&  Hardy,  for  appellees. 

GILL,  Chief  Justice. — ^W.  A.  Nichols  sued  Hawkins  and  Delaney, 
contractors,  to  recover  a  judgment  against  them  for  the  price  of  material 
furnished  them  by  him  to  be  used  by  them  in  the  construction  of  a  house 
for  H.  B.  Fall  which  they  had  contracted  to  build  for  Fall.  Nichols 
also  sought  to  establish  a  material  man's  lien  against  the  house  and  lot 
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to  secure  his  claim.  The  Texas  Builders  and  Supply  Company  brought 
a  like  suit  against  the  same  parties  and  they  also  sought  to  establish  and 
enforce  a  lien  on  the  premises  against  Fall. 

The  suits  were  consolidated  and  tried  as  one.  To  each  Fall  answered 
by  general  denial,  and  specially  pleaded  that  the  liens  ought  not  to  be 
declared  against  his  property  for  a  greater  sum  than  $185  because  after 
a  part  of  the  work  had  been  done  by  the  contractors  they  became  financi- 
ally unable  to  procure  and  pay  for  the  material  and  labor  necessary  to 
complete  the  work  according  to  contract.  That  thereupon  by  their  con- 
sent and  at  their  request  he  undertook  and  did  procure  and  pay  for  the 
labor  and  material  necessary  to  complete  the  work,  and  had  the  work 
completed  for  one  hundred  and  eighty-five  dollars  less  than  the  contract 
price.  ^  That  this  remainder  belonged  to  the  contractors,  was  subject  to 
the  plaintiffs'  claims  and  he  had  held  it  and  continued  to  hold  it  subject 
thereto.  That  under  a  clause  in  the  written  contract  with  Hawkins  & 
Delaney  he  had  the  right  to  pursue-  the  course  he  did  in  case*  the  con- 
tractors neglected  or  refused  to  complete  it. 

A  trial  before  the  court  resulted  in  judgments  as  prayed  for  against 
the  contractors  and  the  foreclosure  of  the  alleged  liens  in  the  sums  for 
which  liens  were  claimed.    Fall  alone  has  appealed. 

The  trial  court  filed  findings  of  fact  and  conclusions  of  law.  We  ap- 
prove his  fact  findings  as  to  the  existence  and  terms  of  the  building  con- 
tract, the  amount  of  the  claims  of  plaintiffs  against  the  contractors  and 
the  facts  found  by  the  court  bearing  upon  the  issue  as  to  whether  the 
liens  had  been  fixed  by  a  compliance  with  the  statutes  governing  the 
fixing  of  such  liens.  We  adopt  his  findings  upon  these  points  and  thus 
avoid  the  necessity  of  setting  out  in  this  opinion  the  itemized  accounts, 
notices,  aflfidavits,  etc.,  whereby  the  claimants  sought  to  fix  liens  upon 
the  property.  The  following  general  statement  will  suffice  for  the  pur- 
poses of  this  opinion.  . 

On  the  19th  day  of  December,  1901,  Hawkins  &  Delaney,  a  firm  of 
contractors,  entered  into  a  written  contract  with  H.  B.  Fall  to  construct 
on  a  lot  that  belonged  to  him  in  Beaumont,  Texas,  a  house,  according 
to  the  plans  and  specifications  agreed  on.  The  price  to  be  paid  was 
$7,434.70,  payable  when  the  labor  and  material  had  been  furnished  by 
the  contractors  and  the  building  properly  completed.  Among  other 
things  the  contract  contained,  in  substance,  this  provision :  In  case  of 
refusal  or  neglect  of  the  contractors  to  furnish  sufficient  and  proper 
materials  and  labor  the  owner  was  given  the  right  to  supply  the  same 
and  deduct  therefor  from  the  contract  price. 

After  the  work  had  been  partly  done  Hawkins,  one  of  the  contractors, 
went  to  Fall  and  told  him  that  the  contractors  were  financially  unable 
to  procure  the  labor  and  materials  for  the  completion  of  the  contract, 
and  requested  Fall  to  procure  and  pay  for  them  what  they  might  reason- 
ably cost,  deduct  their  cost  from  the  contract  price  and  if  anything  re- 
mained after  the  building  was  thus  finished  it  should  belong  to  the 
contractors.  Fall  thereupon  undertook  and  did  pay  cash  for  all  labor 
and  material  reasonably  necessary  to  complete  the  building  according  to 
contract.  It  was  so  done  by  him,  and  when  so  completed  $185  remained 
of  the  contract  price  after  deducting  what  it  cost  him  to  complete  the 
building  and  certain  payments  which  he  had  made  to  plaintiffs  for 
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material  furnished  by  plaintiffs  to  the  contractors  ucfore  Pall  undertook 
its  completion  and  a  small  payment  made  to  the  contractors  prior  to  any 
notice  from  plaintiffs  as  to  what  they  ha^.  fumishd  the  contractors, 
about  which  payment  no  question  seems  to  be  made  on  this  appeal. 

The  court  found  generally  that  plaintiffs  had  done  all  things  necessary 
to  fix  their  liens.  TTiat  the  contractors  had  not  abandoned  their  contract 
and  that  the  building  was  completed  under  the  contract,  from  which  he 
concluded  that  iho  plaintiffs  should  have  their  liens,  notwithstanding  he 
:il80  found  the  contractors'  financial  inability  to  complete  the  work,  and 
do  completion  of  it  at  the  expense  of  Fall  under  the  provision  of  the 
.ontract,  which  under  such  state  of  facts,  permitted  him  to  do  so  at  rea- 
sonable cost. 

The  appellant  assails  as  unsupported  by  the  evidence  the  finding  of 
the  court  that  the  contractors  did  not  abandon  their  contract.  Whether 
or  not  this  assignment  should  be  sustained  must  depend  on  what  the 
court  meant  by  the  term  "abandonment."  As  a  matter  of  fact  the  con- 
tractors* rights  and  the  plaintiffs'  rights  would  have  been  the  same 
whether  the  contractor  refused  to  proceed  further  with  the  work  and 
went  no  more  about  the  building,  or  whether  he  remained  with  the 
building  while  the  defendant  Fall  exercised  his  rights  under  the  modified 
arrangement  growing  out  of  the  admission  by  the  contractors  that  they 
were  unable  to  finish  the  work.  In  the  one  case,  if  the  owner  completed 
the  work  at  reasonable  expense  the  law  would  give  to  the  contractors' 
creditors  what  remained  of  the  contract  price  when  the  contract  was 
finished  and  no  more,  and  the  rule  would  not  be  different  under  the  facts 
found  by  the  court.  We  hold  therefore  that  if  the  finding  complained  of 
should  be  construed  to  mean  that  the  contractors  did  not,  by  saying  they 
were  unable  to  complete  the  work,  induce  the  defendant  Fall  to  do  it, 
the  assignment  should  be  sustained.  If,  however,  it  merely  means  that 
the  work  was  .in  fact  completed  pui:3uant  to  the  plans  and  specifications, 
and  that  the  contractors  did  not  release  their  right  in  the  contract  nor 
their  right  to  remain  and  see  that  the  work  was  cheaply  and  expeditiously 
done,  then  the  assignment  should  be  overruled. 

The  court  having  found  that  the  contract  provided  that  the  owner 
might  procure  the  material  and  labor  in  case  the  contractors  failed  and 
neglected  to  do  it,  that  the  necessity  arose  and  the  owner  actually  exer- 
cised his  right  under  this  provision,  we  can  perceive  but  one  possible  end 
to  this  cause.  That  an  owner  may  contract  aa  he  pleases  for  the  erection 
of  a  building  is  beyond  question.  He  may  contract  to  pay  cash  in  ad- 
vance. Those  who  work  for  a  contractor,  or  who  furnish  him  with 
materials,  do  so  with  reference  to  the  terms  of  his  contract  with  the 
owner  so  far  as  the  question  of  liens  is  concerned.  An  owner  without 
fault  can  not  be  held  beyond  the  contract  price  no  matter  how  inadequate 
it  is  compared  with  the  actual  cost  of  the  structure.  Nor  can  an  owner 
who  in  dealing  with  his  contractor  does  not  exceed  the  privileges  of  his 
contract  be  held  to  a  sum  in  excess  of  what  remains  after  those  privileges 
have  been  exercised. 

In  this  case  the  contract  price  was  payable  on  the  completion  of  the 
building.  As  long  as  the  contractors  were  proceeding  with  the  con- 
struction of  the  building  and  furnishing  the  proper  and  requisite  amount 
of  material  and  labor  the  owner  owed  it  to  the  laborers  and  material 


1906.]  St.  L.  &  S.  F.  R.  B.  Co.  v.  Frazar.  585 

men  who  were  preserving  their  rights  in  accordance  with  law  to  with- 
hold all  payments  until  the  completion  of  the  building,  or  else  withhold 
enough  to  protect  such  laborers  and  material  men  in  the  collection  of 
their  claims.  But  when  the  contractors  confessed  their  inability  to  pro- 
ceed, the  owner's  right,  both  at  law  and  according  to  an  explicit  provision 
of  this  particular  contract,  intervened  and  became  paramount.  He  had 
the  right  to  complete  the  building  at  his  own  expense,  parting  for  such 
purpose  with  only  such  sums  as  were  reasonably  necessary  to  complete 
the  building  according  to  plans  and  specifications. 

In  view  of  this  conclusion  we  do  not  discuss  any  other  assignments. 
We  are  of  opinion,  however,  that  the  assignments  assailing  the  accounts 
as  not  sufficiently  itemized  are  meritorious. 

We  conclude  the  judgment  should  be  reversed  and  here  rendered  in 
favor  of  appellant,  and  that  the  $185  held  by  the  owner  subject  to  the 
order  of  the  court  be  apportioned  between  the  plaintiflfs  with  reference 
to  the  amount  of  their  claims  established  against  this  fund,  and  that  a 
lien  be  established  and  foreclosed  for  that  amount.  Inasmuch  as  de- 
fendant has  at  all  times  admitted  his  liability  for  this  sum  and  held  it 
subject  to  the  court's  order  he  is  not  liable  for  interest  thereon,  and  his 
assignment  upon  that  point  is  sustained. 


Writ  of  error  refused. 


Reversed  and  rendered. 


St.  Louis  &  San  Francisco  Bailroad  Company  et  al.  v.  J.  A. 

Frazar. 

Decided  October  13,  1906. 

1.— Shipment  of  Cattle— Oontraot — ^Agent — ^Anthority. 

In  a  suit  for  damages  for  delay  in  transporting  cattle  to  market  uj^on 
a  "feed  in  transit"  contract,  plaintiff  was  allowed  to  testify  that  in  making 
the  shipment  from  the  station  at  which  said  cattle  were  fed,  the  same  being  a 
station  upon  an  intermediate  road  and  not  on  appellant's  line  of  road,  he  made 
a  contract  with  the  agent  at  said  station  that  plaintiff's  cattle  were  to  be 
transported  through  to  destination  without  being  unloaded  and  were  to  reach 
their  destination  in  time  for  the  market  of  a  certain  day,  and  that  no  other 
freight  was  to  be  picked  up  on  the  road  by  said  train  of  cattle.  Appellant 
objected  to  said  testimony,  because  it  was  not  shown  that  said  agent  had  any 
authority  to  make  such  an  agreement  on  behalf  of  appellant;  because  the 
same  was  beyond  the  scope  of  his  authority;  because  it  was  not  shown  that 
said  agent  was  the  agent  of  appellant  or  had  any  authority  to  act  for  it,  and 
because  the  evidence  showed  that  said  cattle  could  not  be  transported  that 
distance  in  28  hours  and  said  contract  was  therefore  illegal  and  void.  Held, 
in  view  of  the  evidence  in  the  case,  the  objections  should  have  been  sustained. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson,  14  Texas  Ct.  Rep.,  100,  followed. 

2. — Statement  by  Brakeman — Not  Evidence. 

The  brakemen  *of  a  railroad  company  have  no  authority  to  tell  a  shipper 
that  his  cattle  would  not  be  transported  on  another  line  of  road  until  a  certain 
time  and  bind  their  own  company  by  such  statement. 

8. — ^Throngh  Contract  of  Shipment — ^liability. 

When  the  contract  of  shipment  comprehends  the  entire  distance  from  the 
initial  point  to  destination  a  carrier  bound  by  the  contract  can  not  relieve 
Itself  of  the  negligence  of  an  intermediate  carrier. 
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Appeal  from  the  County  Court  of  Clay  County.  Tried  below  before 
Hon.  S.  A.  Denny. 

C,  H,  Yoakum  and  R.  E.  Taylor,  for  appellants. — The  court  erred  in 
admitting  the  testimony  of  the  plaintiff  as  to  the  contract  made  bv  him 
with  the  agent  at  Tishimingo.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hodge,  30 
S.  W.  Eep.,  829;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Jackson  &  Edwards,  14 
Texas  Ct.  Eep.,  100 ;  Missouri,  K.  &  T.  Rv.  Co.  v.  Belcher,  32  S.  W.  Rep., 
518;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dinwiddie,  51  S.  W.  Rep.,  353;  Louis- 
ville  &  A.  Ry.  Co.  v.  Bennett,  76  S.  W.  Rep.,  409. 

The  court  .erred  in  admitting  the  testimony  of  the  plaintiff  over  said 
defendant's  objections,  and  in  overruling  said  defendant's  motion  to 
exclude  the  same,  wherein  the  plaintiff  testified  that  when  said  cattle 
reached  St.  Louis  he  had  a  conversation  with  one  of  defendant's  brake- 
men,  and  that  said  brakeman  told  plaintiff  that  his  cattle  would  not  go 
over  to  the  stock  yards  till  the  next  morning,  because  said  brakeman  had 
no  authority  to  make  such  statement  and  the  same  was  beyond  the  ap- 
parent scope  of  his  authority,  and  said  defendants  were  not  bound  by 
said  statement. 

The  court  erred  in  refusing  said  defendants'  requested  charge  wherein 
said  defendants  requested  the  court  to  charge  the  jury  that  they  would 
not  be  responsible  for  any  damages  that  may  have  resulted  to  the  plain- 
tiff's cattle  by  reason  of  any  delay  on  the  part  of  the  Merehants  Bridge 
Company  in  transporting  said  cattle  across  the  river  to  the  stock  yards 
after  they  had  reached  St.  Louis,  Because  the  evidence  showed  that  said 
cattle  were  delayed  8  or  9  hours  by  said  Merchants  Bridge  Company,  and 
these  defendants  were  not  responsible  for  such  delay. 

J.  C,  Chessnutt  and  P.  M.  Stifle^  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  in  error  for  the  sum  of  $366.98  against  the  St. 
Louis  &  San  Francisco  Railway  Company  and  the  St.  Louis,  San  Fran- 
cisco and  Texas  Railway  Company  for  damages  to  a  shipment  of  two 
hundred  and  eleven  cattle  made  from  a  point  in  Texas  on  the  Fort  Worth 
&  Denver  Railway  to  the  National  Stock  Yards  in  East  St.  Louis,  Illinois. 
It  was  alleged  that  the  agent  of  the  Fort  Worth  &  Denver  City  Railway 
Company  at  the  initial  point  of  the  shipment,  agreed  to  transport  said 
cattle  on  a  "feed  in  transit  rate"  to  the  National  Stock  Yards,  lUinios; 
that  by  tlie  terms  of  the  agreement,  defendant  in  error  was  permitted  to 
stop  his  cattle  at  Tishimingo,  I.  T.,  r.  station  on  the  line  of  tiie  Choctaw, 
Oklahoma  and  Gulf  Railway  Company,  and  there  feed  his  cattle  for  one 
hundred  and  twenty-five  days  before  further  transportation.  Defendant 
in  error  further  alleged  that  after  feeding  for  one  hundred  and  five  days 
at  Tishimingo,  he  redelivered  his  cattle  to  the  Choctaw,  Oklahoma  & 
Gulf  Railway  Company  (alleged  to  be  an  agent  oi  the  plaintiffs  in  error), 
and  that  the  agent  thereof,  acting  as  the  agent  of  all  of  the  transporting 
companies,  agreed  and  contracted  to  transport  said  cattle  from  Tishim- 
ingo to  their  final  destination  v/ithout  delay  or  change  of  cars  or  stopping 
to  feed  at  any  point  between  Tishimingo  and  the  National  Stock  Yards, 
and  agreed  to  reach  said  stock  yards  in  time  for  the  market  on  a  day 
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named.  It  was  alleged,  and  there  was  evidence  tending  to  show,  lliat 
the  provisions  of  this  contract  with  the  agent  at  Tishimingo  had  been 
violated,  in  consequence  of  which,  damages  resulted  as  prayed  for. 

Upon  the  trial  defendant  in  error  was  permitted  to  testify,  over  ob- 
jection, that  in  making  the  shipment  from  Tishimingo,'he  made  a  verbal 
contract  with  the  agent  of  the  Choctaw,  Oklahofaia  &  Gulf  Railway  Com- 
pany at  Tishimingo,  Indian  Territory,  by  which  it  was  agreed  that  plain- 
tiffs cattle  were  to  be  transported  through  to  East  St.  Louis  v/iJiout 
being  unloaded,  and  that  said  cattle  were  to  reach  East  St.  Louis  in  time 
for  tiie  market  of  April  6,  and  that  they  would  be  transported  without 
picking  up  other  freight  on  the  road  with  said  train  of  cattle.'^  Plaintiffs 
in  error  objected  to  this  proof,  *T)ecause  it  was  not  shown  that  said  agent 
had  any  authority  to  make  such  an  agreement  on  behalf  of  said  defend- 
ants,  and  because  the  same  was  beyond  the  apparent  scope  of  his  au- 
thority,  and  because  it  was  not  shown  that  said  agent  was  the  agent  of 
these  defendants,  or  had  any  authority  to  act  for  them,  and  because  the 
evidence  showed  that  said  cattle  could  not  be  transported  from  Tishim- 
ingo to  their  destination  in  twenty-eight  hours,  and  said  contract  was 
therefore  illegal  and  void.''  We  think  the  objections  should  have  been 
sustained  and  said  testimony  excluded. 

Defendant  in  error  testified,  "I  made  the  contract  to  ship  the  cattle 
with  Charles  BarkduU,  the  agent  of  the  I'ort  Worth  Jj  Denver  City  Rail- 
way Company  at  Henrietta.  .  .  .  These  cattle  were  to  be  shipped 
from  where  they  were  loaded  to  Tishimingo,  I.  T.,  and  from  there  to 
East  St.  Louis,  Illinois.  I  agreed  to  pay  42i/^  cents  per  one  liundred 
pounds  and  ten  dollars  a  car  extra  for  the  privilege  of  stopping  over  at 
Tishimingo  one  hundred  and  twenty-five  days  and  feeding.  ...  I 
brought  these  cattle  and  delivered  them  to  llie  Denver  under  my  contract 
of  shipment  made  with  the  Denver  agent.  .  .  .  The  whole  shipment 
was  made  on  the  through  contract  from  Henrietta."  No  specific  agree- 
ment as  to  the  time  or  manner  of  the  transportation  appears  to  have 
been  made  with  the  Denver  agent,  nor  does  the  record  contain  any  proof 
of  authority  on  the  part  of  the  agent  at  Tishimingo  to  specifically  agree, 
as  defendant  in  error  testifies  that  lie  did  agree,  and  it  seems  clear  to  a 
majority  of  us  that  authority  to  do  so  is  not  to  be  implied.  The  agent 
at  Tishimingo,  so  far  as  shown  by  the  record,  was  merely  the  local  agent 
of  one  of  the  intermediate  carriers.  As  such,  authority  to  supplement 
the  original  contract — the  contract  upon  which  the  shipment  was  made — 
is  not  to  be  inferred.  Nor  is  additional  consideration  therefor  shown. 
It  also  appears  that  the  cattle  could  not  reasonably  have  been  transported 
from  Tishimingo  to  the  National  Stock  Yards  within  the  twenty-eight 
hour  period  designated  by  the  United  States  statute  as  the  period  beyond 
which  cattle  shall  not  be  transported  without  stopping  for  feed  and 
water.  The  case  seems  to  fall  clearly  within  the  case  of  Gulf,  C.  &  S. 
F.  Ry.  V.  Jackson  &  Edwards,  14  Texas  Ct.  Rep.,  100,  decided  by  our 
Supreme  Court,  and  hence  we  all  conclude  that  for  the  error  of  the  court 
indicated  the  judgment  must  be  reversed  and  the  cause  remanded. 

In  view  of  another  trial,  we  will  also  say  that  the  conversation  with 
one  of  the  brakemen  at  St.  Louis,  objected  to  in  the  second  assignment  of 
error,  should  have  been  excluded  on  the  ground  of  a  want  of  authority 
in  the  agent  to  make  the  statement. 
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The  court  properly  refused  special  charge  number  3  mentioned  in  the 
third  assignment  for  the  reason  that  the  contract  of  shipment,  as  alleged 
and  proven,  comprehended  the  entire  distance  from  the  initial  point  to 
the  National  Stock  Yards,  and  plaintiffs  in  error,  therefore,  could  not 
relieve  themselves*  of  the  negligence,  if  any,  of  the  bridge  company,  in 
transporting  the  cattle  from  St.  Louis,  Missouri,  across  the  river  to  the 
stock  yards. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Texas  &  Paoipio  Railway  Company  v.  Bbal  &  Self. 

Decided  October  13,  1906.  ' 

1. — ^Infected  Cattle  Peni — ^Allegation — ^Froof. 

Plaintiffs  shipped  several  carloads  of  calves  from  a  point  in  Texas  to  a 
northern  market  intending  to  sell  them  as  feeders,  but  because  defendant's  cattle 
pens,  from  which  said  calves  were  shipped,  were  infected  by  a  contagious  dis- 
ease thej  could  onlv  be  sold  at  a  reduced  price  for  immediate  slaughter.  Plain- 
tiff proved  the  alleged  difference  in  the  price  of  feeders  and  of  calves  for 
slaughter,  but  made  no  proof  of  when,  where,  how  or  at  what  price  the  calves 
in  question  were  sold,  or  that  they  were  sold  at  all.  Held,  tine  case  alleged 
was  not  proved. 

2. — Same — ^Knowledge. 

In  a  suit  for  damages  caused  to  plaintiffs  by  shipping  their  cattle  from 
infected  pens,  it  was  necessary  to  all^e  and  prove  that  defendant  knew  that 
the  pehs  were  infected,  or  by  reasonable  care  might  have  known  it. 

8. — Same — ^Pleading — ^Proof. 

A  charge  that  it  was  the  duty  of  defendant  to  have  "proper  and  suitable 
shipping  and  feeding  pens"  is  not  warranted  by  an  all^ation  that  defendant 
had  been  notified  by  the  federal  authorities  that  its  pens  had  been  quarantined. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below  before 
Hon.  W.  B.  Crockett. 

Ed.  W.  Smith,  for  appellant. 

M.  Carter  and  0.  B.  Harness,  for  appellee. 

STEPHENS,  Associate  Justice.— Appellant  carried  four  cars  of 
calves  belonging  to  appellees  from  Stanton,  Texas,  to  the  northern  market, 
two  cars  to  East  St.  Louis  and  two  to  South  St.  Joseph.  It  was  the 
purpose  of  appellees  in  making  this  shipment  to  sell  the  calves  for 
feeders,  but  owing  to  the  fact  that  diseased  cattle,  that  is,  cattle  with 
scabies,  had  infected  the  pens  at  Stanton  just  prior  to  this  shipment, 
the  calves  were  quarantined  at  Fort  Worth  and  had  to  go  forward,  as 
exposed  cattle,  for  immediate  slaughter.  It  was  claimed  that  this 
resulted  in  a  loss  of  fifty  cents  per  hundred  pounds.  Damage  due  to 
delay  at  Port  Worth  was  also  claimed. 

The  alleged  difference  between  the  price  of  feeders  and  of  cattle  sold 
for  immediate  slaughter  was  proved,  but  appellees  utterly  failed  to  prove 
when,  where,  how,  or  at  what  price  they  had  sold  their  calves,  or  even 
that  they  had  sold  them  at  all.    They  also  failed  to  prove  that  appellant 
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had  any  knowledge  of  the  infected  condition  of  its  pens  at  Stanton  when 
it  receiyed  the  calves  for  shipment,  and  if  its  ignorance  of  this  fact  was 
due  to  negligence  no  such  ground  of  recovery  was  alleged  in  the  petition. 
The  case  alleged,  therefore,  was  not  made  out  in  the  proof,  and  the  court 
should  have  granted  a  new  trial. 

The  court  also  erred  in  submitting  as  a  ground  of  recovery  the  duty 
of  appellant  to  have  "proper  and  suitable  Slipping  and  feeding  pens,'' 
since  no  such  ground  was  to  be  found  in  the  petition,  the  only  ground 
alleged  being  that  appellant  had  been  notified  by  the  agent  of  the  Bureau 
of  Animal  Industry  of  the  Federal  Government  that  the  pens  at  Stanton 
had  been  quarantined,  and  had  permitted  appellees,  in  ignorance  of  this 
fact,  to  place  their  cattle  therein. 

'riie  judgment  is  therefore  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Wbstebn  Union  Telbokaph  Company  v.  J.  P.  Wafpord. 

Decided  October  13,  1906. 

JMivery  of  Telegram—Idem  Sonans. 

The  names  "Warford"  and  "Wafford''  are  of  Buch  similarity  in  sound  as 
reasonably  to  indicate  the  same  person,  and  therefore  a  telegraph  company 
would  be  charged  with  the  duty  of  delivering  a  message  addressed  to  Frank 
Warford  to  J.  F.  Wafford. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  before 
Hon.  Ira  Webster. 

John  W.  Veale,  N.  L.  Lindsley  and  Oeo.  H,  Fearons,  for  appellant. — 
Where  it  appears,  as  in  this  case,  that  the  defendant  contracted  to  de- 
liver the  message  to  Prank  Warford,  and  that  the  plaintiff  is  named  J. 
F.  Wafford,  there  devolved  upon  the  defendant  no  legal  duty  to  deliver 
such  message  to  the  plaintiff  J.  P.  Wafford  or  to  any  other  person  than 
the  one  named  in  the  message,  and  under  such  circumstances  it  was  error 
for  the  court  to  charge  the  jury  that  it  was  the  duty  of  the  defendant  to 
deliver  tliis  message  to  the  plaintiff  J.  P.  Wafford.  Western  U.  Tel.  Co. 
v.  Smith,  88  Texas,  9;  Ward  v.  Western  U.  Tel.  Co.,  52  S.  W.  Bep., 
259;  Croswell  on  Electricity,  sec.  609. 

Barrett,  Stewart  &  Templeton  and  Turner  &  Boyce,  for  appellee. 

SPEBR,  Associate  Justice. — Appellee  sued  appellant  to  recover 
damages,  alleging  that  it  was  negligent  in  the  delivery  of  the  following 
message:  **Mount  Pleasant,  Texas,  January  15,  1905.  Mr.  Prank 
Wafford,  Amarillo,  Texas.  Ellar  is  dead.  Come  at  once.  J.  P.  Nichols." 
The  ^'EUar'*  mentioned  was  a  sister  of  appellee's,  and  it  was  alleged  that 
the  negligence  of  appellant  resulted  in  his  failure  to  be  present  at  her 
funeral.  Prom  a  judgment  in  appellee's  favor  for  the  sum  of  two 
hundred  dollars  this  appeal  has  been  perfected. 

Appellant  insists,  and  the  insistence  is  the  gist  of  this  appeal,  that 
the  message  in  question  was  addressed  to  "Prank  Warford,"  as  to  which 
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it  produced  evidence,  and  that  the  appellee's  name  is  "J.  P.  Wafford," 
and  that  therefore  there  was  no  legal  obligation  resting  upon  it  to  deliver 
the  message  to  him.  Appellee,  however,  alleged  that  the  message  was 
addressed  as  indicated  in  our  statement  of  the  case,  and  moreover,  pro- 
duced the  evidence  of  more  than  one  witness  to  that  effect.  So,  at  most, 
under  this  state  of  the  evidence,  the  court  could  not  have  submitted  ap- 
pellant's summary  instruction  to  find  in  its  favor  upon  this  supposed 
variance.  But  aside  from  this,  there  was  no  error,  since  we  must  hold 
that  the  names  "Warford''  and  "Wafford'*  are  of  such  similarity  of  sound 
as  reasonably  to  indicate  the  same  person.  There  is  no  need  of  the  rule 
of  idem  sonans  as  applied  to  names  if  such  names  are  identical  in  orthog- 
raphy and  orthoepy,  but  the  rule  is  that  where  the  names  are  not  the 
same,  but  so  similar  that  "the  attentive  ear  finds  difficulty  in  distinguish- 
ing them  when  pronounced,  they  will  be  considered  as  idem  sonans/' 
(Bosse  V.  Cadwallader,  24  S.  W.  Bep.,  798.)  In  the  case  cited,  the 
names  "Bosse''  and'"Busse"  were  held  to  be  idem  sonans.  In  the  present 
case,  we  think  the  difference  is  less  pronounced  than  in  that,  the  liquid 
r  flowing  so  gently  into  the  /  as  to  be  hardly  perceptible  to  the  most 
attentive  ear.  The  names,  then,  being  idem  sonans,  it  was  the  duty  of 
appellant  to  exercise  ordinary  care  to  deliver  the  message  in  question  to 
appellee,  and  its  failure  to  do  so,  resulting  in  damage  to  him,  was  action- 
able. 

The  judgment  is  in  all  things  affirmed. 

Affirmed. 


\V.  h.  Wood  v.  St.  Louis  Southwestern  Railway  Company  op  Texas. 

Decided  October  13,   1906. 

Appeal  in  Porma  Pauperii — ^Art.  1401,  Eev.  Stats.,  Construed. 

Where  in  an  appeal  in  fonna  pauperis  the  affidavit  of  inability  to  pay 
or  secure  the  costs  is  made  before  a  notary  public  of  the  county  of  the  trial, 
and  there  is  nothing  in  the  affidavit  or  the  record  to  show  that  proper  proof 
of  appellant's  inability  to  pay  the  costs  or  any  part  of  the  same  was  made 
before  the  county  judge  of  the  county  where  appellant  resides,  or  before  the 
court  trying  the  cause,  the  appeal  will  be  dismissed.  The  statute  concerning 
the  amendment  of  appeal  and  writ  of  error  bonds  has  no  application  to  such 
case. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

0.  S,  Lattimore  and  Browning  &  Smith,  for  appellant. 

Spoonts,  Thompson  &  Barwise,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  the  appellant 
to  recover  damages  for  personal  injuries  alleged  to  have  been  sustained 
by  him  while  loading  a  wagon  with  lumber  from  one  of  appellee's  cars. 
Appellant  alleged  in  this  petition  negligence  on  appellee's  part  in  the 
preparation  of  the  grounds  where  the  injury  was  received,  and  the  court 
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sustained  general  and  special  exceptions  to  the   petition.     Appellant 
having  declined  to  amend,  the  suit  was  dismissed,  and  hence  this  appeal. 

The  appeal  has  been  prosecuted  in  forma  pauperis  and  appellee  moves 
to  dismiss  the  appeal  on  the  ground  that  appellant  has  neither  filed  an 
appeal  bond  nor  made  proper  proof  of  his  inability  to  pay  or  secure  the 
costs.  The  affidavit  of  inability  to  pay  costs  or 'to  give  security  therefor 
is  in  form,  perhaps,  sufficiently  in  compliance  with  article  1401  of  the 
Revised  Statutes,  save  that  it  appears  to  have  been  verified  before  a 
notary  public  of  the  county  of  the  trial,  and  nothing  upon  the  face  of 
the  affidavit,  nor  in  the  record,  appears  showing  that  proper  proof  of 
appellant's  inability  to  pay  the  costs,  or  part  thereof,  was  made  before 
the  county  judge  of  the  county  where  appellant  resides,  or  before  the 
court  trying  the  case,  as  required  by  the  article  referred  to.  This  article 
provides  that  "where  the  appellant  or  plaintiff  in  error  is  unable  to  pay 
the  costs  of  appeal,  or  to  give  security  therefor,  he  shall  nevertheless  be 
entitled  to  prosecute  his  appeal,  but  in  order  to  do  so,  he  shall  be  required 
to  make  strict  proof  of  his  inability  to  pay  the  costs,  pr  any  part  thereof. 
Such  proof  shall  be  made  before  the  county  judge  of  the  county  where 
such  party  resides,  or  before  the  court  trying  the  case,  and  shall  consist 
of  the  affidavit  of  said  party  stating  his  inability  to  pay  the  costs ;  which 
affidavit  may  be  contested  by  any  officer  of  the  court  or  party  to  the  suit, 
whereupon  it  shall  be  the  duty  of  the  court  trying  the  case,  if  in  session^ 
or  the  county  judge  of  the  county  in  which  the  suit  is  pending,  to  hear 
evidence  and  to  determine  the  right  of  the  party  under  this  article  to ' 
his  appeal.''  In  Graves  v.  Horn,  89  Texas,  77,  our  Supreme  Court  held 
that  an  affidavit  made  before  the  clerk  and  filed  in  his  office  was  not  a 
compliance  with  the  above  statute,  either  in  substance  or  form.  The 
reasons  upon  which  this  decision  is  founded  apply  with  equal  force  to  the 
affidavit  before  us,  which  hence  must  be  held  to  be  insufficient.  The 
affidavit  before  us  is  in  legal  effect  the  same  as  if  no  affidavit*  had  been 
filed  in  the  trial  court.  Nor  does  the  statute  cited  comprehend  the 
amendment  of  a  defective  affidavit.  Its  terms  relate  only  to  appeal  or 
writ  of  error  bonds,  and  no  authority  seems  to  have  been  conferred  upon 
this  court  to  conduct  a  contest  of  the  truth  of  an  affidavit  made  in  lieu 
thereof,  which  contest,  or  a  right  to  contest,  as  before  stated,  is  expressly 
conferred  by  the  statute. 

We  conclude  that  the  motion  to  dismiss  the  appeal  should  be  sustained 
and  the  appeal  dismissed. 

Dismissed. 


Texas  &  Pacific  Railway  Company  v.  M.  M.  Terry,  Jr. 

Decided  October  13,  1906. 

1. — ^Improper  Testimony — ^BiU  of  Ezception. 

When  the  bill  of  exception  fails  to  show  what  objection  was  made  to  the 
admission  of  testimony  an  assignment  of  error  based  thereon  can  not  be  con- 
sidered. 

2. — ^Improper  Arsrument — ^Error. 

When  the  evidence  is  conflicting  improper  statements  of  counsel  for  plain- 
tiflr  in  his  closing  argument,  duly  excepted  to,  constitute  reversible  error. 
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Appeal  from  the  County  Court  of  Callahan  County.  Tried  below 
before  Hon.  I.  N.  Jackson. 

F,  8.  Bell,  for  appellant. 

John  W.  Wood,  for  appellee 

STEPHENS,  Associate  Justice. — Injury  to  a  car  of  horses  carried 
from  Barstow  to  Baird,  due  to  the  condition  of  the  car  and  to  rough 
handling,  was  the  ground  of  recovery. 

Error  is  first  assigned  to  the  admission  of  appellee's  testimony,  that 
he  had  been  offered  ten  dollars  per  head  for  the  horses  in  their  injured 
condition,  but  the  bill  of  exceptions  fails  to  show  what  objection  was 
made  to  this  testimony,  and  the  assignment  must  therefore  be  overruled. 
That  such  testimony  is  generally  inadmissible,  see  Texas  &  Pac.  By.  v, 
Handle,  44  S.  W.  Rep.,  603. 

The  court  permitted  counsel  for  appellee  in  his  closing  argument,  over 
the  objection  of  appellant,  and  to  which  error  is  assigned,  to  use  the 
following  language:  ^TTou  know  how  these  railroad  men  testify,  they 
always  swear  that  the  shipments  were  handled  carefully.*'  *T)id  you 
ever  hear  a  railroad  man  testify  that  the  shipments  were  roughly  handled 
— No — ^Why?  Because  they  do  not  want  to  be  censured.''  *^ou  doubt- 
less have  seen  several  of  the  railroad  men  in  the  court  room,  who  know 
about  the  condition  of  the  car  and  why  did  they  not  put  them  on  the 
stand."  'They  were  doubtless  railroad  inspectors  who  inspected  this  car, 
and  if  the  condition  of  the  car  was  not  as  our  witness  Holden  stated — 
why  did  they  not  prove  it  to  the  contrary."  The  cases  are  now  numerous 
in  which  judgments  have  been  reversed  by  this  court  on  account  of  similar 
arguments,  and  on  the  authority  of  these  cases,  which  need  not  be  cited, 
this  judgment  must  be  reversed,  the  evidence  being  conflicting. 

In  view  of  another  trial,  we  call  attention  to  the*  fact  that  the  defects 
in  the  car  described  by  witness  Holden,  referred  to  in  the  argument,  were 
not  alleged  as  a  ground  of  recovery  in  the  petition,  and  for  this  reason 
also  the  argument  was  inadmissible. 

Reversed  and  remanded. 


A.  H.  Skeed  v.  Frank  McFatridge  et  al. 

Decided  October  13,   1906. 

1. — ^False  Imprlsoi^ment — Sheriff — Liability  of  Suretiet. 

The  liability  of  sureties  on  a  sheriff's  official  bond  is  limited  to  his  official 
acts,  as  distinguished  from  those  in  which  his  official  character  forms  the  pre- 
tense or  color,  not  the  authority.  Hence  the  sureties  on  a  sheriff^s  official  bond 
are  not  liable  for  the  arrest  and  imprisonment  of  a  person  by  their  principal 
without  lawful   authority. 

2. — Same — ^Warrant  of  Arrest. 

By  the  provisions  of  our  Code  of  Criminal  Procedure,  article  238,  a  war- 
rant of  arrest  issued  by  a  magistrate  other  than  a  judge  of  the  Supreme  Court, 
Court  of  Appeals,  District  or  County  Court,  can  not  be  executed  in  any  other 
county  than  the  one  in  which  it  issues,  unless  endorsed  by  one  of  said  judges  or 
by  some  magistrate  of  the  county  in  which  the  accused  is  found.    Hence  an  arrest 
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in  H.  countj,  by  virtue  of  a  warrant  of  arrest  issued  by  a  justice  of  the  peace 
in  and  for  L.  county,  and  not  endorsed  as  above  required,  was  unlawful,  and  an 
extra-official  act  of  the  officer  making  the  arrest,  for  which  his  sureties  would  not 
be  liable,  but  for  which  the  officer  himself  would  be. 

3. — Same — ^Venne. 

It  appearing,  from  the  allegations  of  plaintiff's  petition,  that  the  defend- 
ants, a  constable  of  L.  county  and  the  sheriff  of  H.  county,  acted  together  in 
his  unlawful  arrest  and  imprisonment,  an  action  for  damages  could  be  main- 
tained against  both  of  them  in  L.  county. 

4. — ^ITnlawfiil  Arrest — Continued  Aet. 

An  arrest  by  virtue  of  a  void  warrant  is  not  excused,  nor  the  detention  of 
the  prisoner  made  lawful,  by  taking  him  into  the  territory  in  which  the  war- 
rant is  effective. 

Appeal  fromthe  District  Court  of  Lamar  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

Hale,  Allen  &  Dohoney,  for  appellant. — The  warrant  of  arrest  shown 
by  the  petition,  having  been  issued  by  a  justice  of  the  peace  in  and  for 
Lamar  County,  and  not  having  been  indorsed  as  required  by  law,  was 
void  in  Harris  County,  and  its  attempted  execution  was  illegal;  and  de- 
fendants having  arrested  and  restrained  appellant  under  said  warrant, 
are  liable  to  him  for  damages  resulting  from  such  unlawful  arrest  and 
restraint.  Texas  Code  Crim.  Proc,  arts.  258,  259,  270,  271,  272;  Led- 
better  v.  State,  5  S.  W.  Bep.,  226 ;  Wolf  v.  Ferryman,  82  Texas,  114. 

The  court  erred  in  sustaining  the  special  exception  of  the  defendants 
A.  R.  Anderson,  H.  Brashear,  J.  J.  Sweeney  and  Frank  Dunn,  raising  the 
question  of  privilege  to  be  sued  in  the  county  of  their  residence,  because 
said  petition  shows  that  defendant  McFatridge  resides  in  Lamar  County, 
Texas,  and  that  all  of  the  defendants  were  acting  together  in  the  com- 
mission of  the  wrongful  acts  alleged ;  and  that  the  illegal  restraint  alleged 
in  pursuance  of  such  common  design,  was  partly  in  limar  and  partly  in 
Harris  County.    Sayles*  Texas  Civil  Statutes,  art.  1194,  subds.  4,  9. 

Sturgeon  £  Moore,  for  appellees. — The  true  meaning  and  intent  of 
plaintiffs  petition  is  that  a  deputy  under  appellee,  A.  R.  Anderson,  sher- 
iff of  Harris  County,  arrested  appellant  without  warrant  or  authority  of 
law  and  caused  him  to  be  placed  in  the  jail  of  Harris  County,  and  there 
being  no  positive  allegation  in  said  petition  that  appellee,  Anderson,  per- 
sonally participated  in  such  illegal  and  unauthorized  arrest,  or  advised 
or  instigated  such  arrest  and  confinement  or  had  any  knowledge  thereof, 
the  petition  failed  to  state  a  cause  of  action  against  him.  Savles'  Civ. 
Stat.,  art.  4697;  Maddox  v.  Hudgeons,  72  S.  W.  Rep.,  415;  Goodale  v. 
Douglas,  24  S.  W.  Rep.,  966. 

Plaintiffs  petition  stated  no  cause  of  action  against  the. sureties  upon 
the  official  bond  of  appellee,  Anderson,  even  though  the  petition  be  con- 
strued as  alleging  that  Anderson  personally  had  anything  to  do  with  the 
alleged  illegal  arrest  of  appellant,  for  the  reason  that  the  allegations  of 
the  petition  are  that  such  arrest  was  made  without  legal  authority  upon 
a  warrant  void  on  its  face  in  Harris  County  where  the  arrest  is  alleged  to 
have  been  made.  Jones  v.  Hess,  48  S.  W.  Rep.,  46 ;  Henderson  County  v. 
Vol.  XLIII.  Civil— 38. 
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Richardson,  40  S.  W.  Rep.,  38,  and  authorities  there  cited ;  Heidenheimer 
V.  Brent,  59  Texas,  533 ;  Hamilton  v.  Ward,  4  Texas,  362,  363 ;  Maddox 
V.  Hudgeons,  72  S.  W.  Rep.,  416,  and  authorities  there  cited;  McLendoa 
V.  State,  92  Tenn.,  520. 

PlaintifPs  petition  did  not  state  a  cause  of  action  against  appellee, 
Frank  McFatridge.  Arts.  271,  272,  Code  Crim.  Procedure;  Cabel  v. 
Arnold,  86  Texas,  102. 

Plaintiff's  petition  alleging  the  residence  of  defendants,  Anderson, 
Brashear,  Sweeney  and  Dunn  to  be  in  Harris  County,  and  said  petition 
not  showing  a  joint  cause  of  action  against  the  defendant,  McFatridge, 
and  any  one  of  said  defendants,  the  court  properly  sustained  said  defend- 
ant's special  exception  raising  the  question  of  their  legal  right  to  be  sued 
in  the  county  of  their  residence.  Kansas  City  P.  &  G.  Ry.  Co.  v.  Bermea 
Land  &  Lumber  Co.,  54  S.  W.  Rep.,  324 ;  Beauchamp  v.  Chester,  86  S. 
W.  Rep.,  1055;  Bigham  v.  Talbot,  51  Texas,  453. 

The  court  did  not  have  jurisdiction  of  the  person  of  the  non-resident 
defendant  because  of  any  trespass  committed  upon  the  person  of  the 
plaintiff  in  Lamar  County,  because  the  allegations  of  plaintiff's  petition 
affirmatively  show  that  no  such  trespass  was  committed  by  any  of  the 
defendants  in  said  county.  Lasater  v.  Waits,  68  S.  W.  Rep.,  500;  McRea 
V.  McWilliams,  58  Texas, 


TALBOT,  Associate  Justice. — Appellant  Sneed  brought  this  suit  to 
recover  of  A.  R.  Anderson,  sheriff  of  Harris  County,  Texas,  and  the  sure- 
ties on  his  official  bond,  and  of  Frank  McFatridge,  as  constable  of  Lamar 
County,  Texas,  damages  for  false  imprisonment.  All  the  appellees  an- 
swered by  general  demurrer  and  general  denial  and  A.  R.  Anderson  and 
his  sureties,  Sweeney,  Brashear  and  Dunn,  in  addition  thereto,  pleaded 
by  special  exceptions  and  in  abatement  their  privilege  to  be  sued  in  Har- 
ris County,  where  it  was  alleged  they  resided.  The  trial  court  sustained 
the  general  demurrer  and  special  exceptions  and  appellant  declining  to 
amend,  the  suit  was  dismissed  as  to  all  the  appellees  and  judgment  to 
that  effect  and  for  costs  entered  against  appellant,  from  which  he  has 
appealed. 

The  material  allegations  of  appellant's  petition  are  in  substance ;  that 
on  or  about  March  15,  1905,  appellee,  McFatridge,  made  and  filed  with 
A.  B.  Sims,  a  justice  of  the  peace  of  Precinct  No.  2,  of  Lamar  County, 
Texas,  a  complaint  or  affidavit  charging  appellant  with  the  offense  of 
having  bet  at  a  game  of  dice  in  said  precinct  and  county  and  not  at  a 
private  residence;  that  on  the  same  day  the  said  justice  of  the  peace 
issued  a  warrant  for  the  arrest  of  appellant,  directed  to  the  sheriff,  or  any 
constable  of  Lamar  County,  Texas,  which  warrant  appellee,  McFatridge, 
sent  to  appellee,  Anderson,  together  with  a  letter  advising  said  Anderson 
where  to  find  appellant,  and  directing  and  requesting  that  appellant  be 
arrested  and  detained  until  McFatridge  could  go  for  him ;  that  appellee 
Anderson  and  his  deputies  received  said  warrant  and  on  or  about  May 
22, 1905,  said  Anderson,  acting  through  his  deputy,  D.  W.  Thompson,  and 
in  pursuance  of  the  request  of  McFatridge,  unlawfully  arrested  appel- 
lant in  Harris  County,  Texas,  and  carried  him  in  custody  to  the  city 
of  Houston,  a  distance  of  about  twenty  miles,  and  incarcerated  him  in 
the  jail  of  said  county.    That  appellant  was  restrained  of  his  liberty  and 
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confined  in  said  jail  until  May  27,  1905,  at  which  time  said  Anderson, 
through  his  deputy,  turned  appellant,  together  with  said  warrant,  over 
to  the  said  McFatridge  in  Houston,  Harris  County,  Texas.  That  ap- 
pellee, McFatridge,  continued  to  restrain  appellant  of  his  liberty  in 
said  Harris  County,  and  handcuffed  him  and  brought  him  back  to 
Lamar  County  in  irons  and  was  about  to  place  and  imprison  him  in  the 
county  jail  at  Paris  when  appellant  prevailed  upon  him  to  telephone  to 
appellant^s  friends  and  relatives  at  Petty,  who  made  bond  for  his  ap- 
pearance to  answer  the  charge  preferred  against  him,  whereupon  he  was 
discharged  from  custody.  It  was  further  alleged  that  appellee  Anderson, 
through  his  deputies,  in  arresting  and  restraining  appellant  of  his 
liberty,  pretended  to  act  under  and  by  virtue  of  the  warrant  issued 
by  the  justice  of  the  peace  of  Lamar  County;  that  said  warrant  was 
not  indorsed  as  required  by  law  by  any  magistrate  in  Harris  County, 
Texas,  nor  by  any  judge  of  this  State  so  as  to  authorize  its  execution 
out  of  Lamar  County,  Texas,  and  was  therefore  void  in  Harris  County, 
Texas.  That  after  appellant's  arrest  in  said  Harris  County  appellee 
Anderson  and  his  deputies  failed  and  refused  to  carry  appellant  to  the 
nearest  justice  of  the  peace  or  to  any  justice  of  the  peace  and  failed 
and  refused  to  give  appellant  an  opportunity  to  give  bond ;  that  if  such 
opportunity  had  been  afforded  him  he  could  and  would  have  given  a 
lawful  and  satisfactory  bond  entitling  him  to  his  release.  Tt  was  also 
alleged  that  the  restraint  and  detention  of  appellant  was  without  any 
commitment  from  any  court;  that  appellee  Anderson,  after  said  illegal 
arrest,  confined  appellant  in  said  Harris  County  jail  until  about  May 
26,  1905,  when  he  telegraphed  to  appellee  McFatridge  advising  him  of 
the  arrest  and  confinement;  that  at  the  time  McFatridge  received  ap- 
pellant in  Harris  County,  Texas,  from  appellee  Anderson  he  knew  the 
said  Anderson  and  his  deputies  had  illegally  arrested  appellant  and 
were  illegally  restraining  him  of  his  liberty  by  virtue  of  the  warrant 
issued  by  said  justice  of  the  peace  of  Lamar  County ;  and  that  the  said 
Anderson  knew  the  said  McFatridge  intended  to  and  and  would  take 
appellant  back  to  Lamar  County,  restraining  him  of  his  liberty,  and 
turned  him  over  to  McFatridge  for  that  purpose.  It  was  then  alleged 
that  appellant,  by  reason  of  the  acts  of  appellees,  suffered  great  humilia- 
tion, mental  anguish,  pain,  loss  of  time  from  his  work  and  caused  to 
incur  traveling  expenses,  all  to  his  damage  in  the  sum  of  $5,100. 

We  think  the  general  demurrer  was  well  taken  as  to  Sweeney,  Bra- 
shear  and  Dunn,  the  sureties  on  appellee  Anderson^s  official  bond,  but 
should  have  been  overruled  as  to  Anderson  and  McFatridge.  It  is  well 
settled  that  the  liability  of  sureties  on  a  sheriff's  bond  is  limited  to  his 
official  acts.  In  treating  of  this  subject  Mr.  Murfree,  in  his  work  on 
Sheriffs,  sec.  46,  says:  "They  (the  sureties)  are  responsible  for  the 
manner  in  which  he  performs,  and  for  his  omissions  to  perform  acts 
•which  it  is  his  right  and  duty  to  perform  by  virtue  of  his  office,  virtute 
officii;  but  not  for  those  in  which  his  oflBcial  character  forms  the  pre- 
tense or  color,  not  the  authority.^'  It  is  clear,  as  disclosed  by  the  al- 
legations of  appellant's  petition,  that  the  act  of  appellee  Anderson  in 
arresting  and  detaining  appellant,  as  charged,  was  not  an  official  act  of 
his,  as  contemplated  by  the  rule  of  law  stated.  Our  Code  of  Criminal 
Procedure,  article  238,  provides  that  "when  a  warrant  of  arrest  is  issued 
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by  a  magistrate  other  than  a  judge  of  the  Supreme  Court,  Court  of 
Appeals,  District  or  County  Court,  it  can  not  be  executed  in  another 
county  than  the  one  in  which  it  issues,  unless  indorsed  by  some  one  of 
said  judges/'  in  which  case  it  can  be  executed  anywhere  in  the  State; 
or  if  it  be  indorsed  by  some  magistrate  of  the  county  in  which  the 
accused  is  found,  it  may  be  executed  in  such  county.    The  indorsement 

may  be:    "Let  this  warrant  be  executed  in  the  county  of ''; 

or  if  the  indorsement  is  by  one  of  the  judges  above  mentioned,  it  may 
be:  "Let  this  warrant  be  executed  in  any  county  of  the  State  of 
Texas.''  It  is  further  provided  that  any  other  words  expressing  the 
same  meaning  as  the  indorsement  prescribed  will  be  sufficient,  and  that 
the  same  shall  be  dated  and  signed  officially  by  the  magistrate  making 
it 

According  to  the  allegations  of  appellant's  petition,  which,  for  the 
purposes  of  the  demurrer,  must  be  taken  as  true,  the  warrant  of  arrest 
under  and  by  virtue  of  which  appellant  was  apprehended  and  restrained 
of  his  liberty,  was  issued  by  a  justice  of  the  peace  of  Lamar  County, 
Texas,  and  not  indorsed  as  required  by  the  statute  to  which  we  have 
referred.  This  being  true,  said  warrant  was  absolutely  void  on  its  face 
in  Harris  County,  and  clothed  the  said  Anderson  with  no  authority 
whatever  to  make  said  arrest  and  detain  appellant  as  charged.  The 
alleged  acts  of  Anderson  being  extra-official  and  without  authority  of 
law,  the  sureties  on  his  official  bond  are  not  liable  therefor  and  can  not 
be  made  to  respond  in  damages  to  appellant  for  the  consequences  there- 
of. (Ledbetter  v.  State,  6  S.  W.  Rep.,  226;  Jones  v.  Hess,  48  S.  W. 
Bep.,  46.) 

Appellant's  petition  set  up  a  good  cause  of  action  for  false  imprison- 
ment against  appellees  Anderson  and  McFatridge  and  one  upon  which 
a  suit  could  be  maintained  as  to  both  of  said  parties  in  Lamar  County. 
Its  allegations  are  sufficient  to  show  that  in  the  arrest  and  detention  of 
appellant  the  appellees,  McFatridge  and  Anderson,  were  acting  to- 
gether; that  if  the  act  of  taking  appellant  into  custody  was  done  by 
Anderson's  deputies,  the  same  was  done  with  said  Anderson's  knowledge 
and  Consent  and  that  appellant  was  afterwards  detained  and  restrained 
of  his  liberty  by  the  said  Anderson  .himself;  that  the  warrant  upon 
which  the  arrest  was  made  was  not  indorsed  as  required  by  the  statute 
above  mentioned,  so  as  to  authorize  its  execution  outside  the  limits  of 
Lamar  County,  and  hence,  as  before  said,  void  on  its  face  in  Harris 
County.  It  further  showed  that  appellant  and  the  warrant  upon  which 
he  had  been  arrested,  were  turned  over  to  McFatridge  in  Harris  County 
and  appellant  by  him  carried  back  to  Lamar  County ;  that  appellee  An- 
derson knew  when  appellant  was  delivered  to  McFatridge,  that  McFat- 
ridge would  continue  to  restrain  appellant  of  his  liberty  and  intended 
to  and  would  take  him  back  to  Lamar  County  and  that  he  so  de- 
livered him  into  the  custody  of  McFatridge  for  that  purpose.  Accord- 
ing to  these  allegations  the  arrest  of  appellant  and  his  detention  up  to 
the  time  of  his  release  in  Lamar  County  was  without  any  legal  au- 
thority, and  all  persons  instrumental  in  procuring  such  arrest  and  par- 
ticipating in  such  detention  were  trespassers  and  liable  to  an  action  for 
false  imprisonment.  In  speaking  of  the  liability  of  wrongdoers  for  the 
acts  of  each  other,  our  Supreme  Court  in  the  case  of  Wolf  v.  Ferryman, 
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82  Texas,  112,  says:  "The  general  rule  is,  both  in  civil  and  criminal 
cases,  that  each  is  responsible  for  the  acts  of  the  others  done  in  pur- 
suance of  the  mutual  understanding  or  in  furtherance  of  the  common 
purpose,  at  least  until  the  termination  of  the  enterprise."  In  his  work 
on  Torts  (2d  ed.),  p.  153,  Judge  Cooley  says:  **\VTiere  several  persons 
unite  in  an  act  which  constitutes  a  wrong  to  another,  intending  at  the 
time  to  commit  it,  or  doing  it  under  circumstances  which  fairly  charge 
them  with  intending  the  consequences  which  follow,  it  i^  a  very  rea- 
sonable and  just  rule  of  law  which  compels  each  to  assume  and  bear 
the  responsibility  of  the  misconduct  of  all/'  If  the  allegations  of  the 
petition  are  true  it  is  quite  clear  this  case  falls  within  the  rules  of  law 
above  announced,  and  appellees  Anderson  and  McFatridge  are  liable  for 
all  the  injurious  consequences  to  appellant,  which  resulted  from  their 
alleged  wrongful  acts,  and  their  liability  is  not  limited  to  acts  done  in 
Harris  County.  Neither  can  escape  liability  for  the  detention  of  ap- 
pellant in  Tjamar  County  by  reason  of  the  oflBcial  character  of  McFat- 
ridge and  the  validity  of  the  warrant  of  arrest  in  that  county.  The 
alleged  trespass  committed  by  McFatridge  in  detaining  appellant  and 
taking  him  back  to  Lamar  County  in  irons  and  threatening  to  place 
him  in  jail  there  was  not  a  separate  and  independent  trespass  commit- 
ted by  him  outside  of  and  beyond  the  understanding  between  him  and 
Anderson,  but  was,  according  to  the  allegations  of  the  petition,  a  con- 
tinuance of  the  wrong  and  illegal  imprisonment  begun  in  Harris  County 
and  contemplated,  authorized  and  consented  to  by  Anderson  and  done 
in  furtherance  of  the  common  design  of  both.  Wolf  v.  Ferryman, 
supra;  Mandeville  v.  Guernsey,  51  Barb.,  99,  affirmed  by  the  Court 
of  Appeals,  50  N.  Y.,  669,  without  a  written  opinion,  is  in  point.  The 
plaintiff  in  that  case  had  been  indicted  in  Tioga  County,  in  the  State 
of  Pennsylvania  for  forgery.  A  valid  warrant  for  his  arrest  in  that 
State  had  been  issued  and  placed  in  the  hands  of  the  defendant  for 
execution.  The  plaintiff  was  in  the  State  of  New  York  and  by  defend- 
ant arrested  there,  by  virtue  of  said  warrant  and  carried  back  to  Tioga 
County,  Pennsylvania.  In  a  suit  by  plaintiif  for  false  imprisonment 
the  trial  court  was  requested  by  the  defendant  to  charge  the  jury  that 
in  estimating  the  damages  they  should  not  take  into  consideration  the 
continued  imprisonment  of  plaintiff  after  he  reached  the  county  of 
Tioga.  This  charge  was  refused  and  on  appeal  its  refusal  was  assigned 
as  error.  The  Supreme  Court  of  New  York  in  passing  upon  the  ques- 
tion, said:  "The  imprisonment  in  Pennsylvania  was  a  continuance  of 
the  wrong  which  was  commenced  by  the  unauthorized  seizure  and  im- 
prisonment in  this  State.  It  was  not  justified  by  any  process  which 
was  insuflBcient  to  justify  the  original  arrest.  A  person  who  has  ar- 
rested a  party  without  process  or  on  void  process  wrongfully  can  not 
detain  him  on  valid  process  until  he  has  restored  such  party  to  the 
condition  he  was  in  at  the  time  of  his  arrest,  at  least  to  his  liberty.  The 
law  will  not  permit  him  to  perpetrate  a  wrong  for  the  purpose  of  exe- 
cuting process,  nor  to  use  process  for  the  purpose  of  continuing  an 
imprisonment  commenced  without  authority  and  by  his  wrongful  act.*' 
This  principle  is  also  enunciated  in  the  English  cases  of  Hooper  v. 
Lane,  6  H.  L.  Cas.,  443.  Egginton's  case,  2  Ell.  &  BL,  728,  is  one 
which  meets  the  approval  of  this  Court,  and  so  far  as  we  are  informed, 
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is  not  contravened  by  any  decision  of  the  courts  of  this  State.  The  case 
of  Cabell  v.  Arnold,  86  Texas,  102,  cited  by  counsel  for  appellees,  does 
not  announce  a  contrary  doctrine.  In  that  case  it  was  held,  in  effect, 
that  where  a  valid  warrant  for  an  arrest  was  issued  and  placed  in  the 
hands  of  a  United  States  Marshal,  the  fact  that  his  deputy  made  the 
arrest  within  the  marshal's  district  without  having  the  warrant  in  his 
possession  did  not  render  the  principal  civilly  liable  to  the  person  ar- 
rested. In  that  case  neither  the  sufficiency  of  the  warrant,  nor  the 
right  to  execute  it  in  the  county  where  the  arrest  was  made,  was  ques- 
tioned. The  contention  was  that  the  arrest  and  detention  of  the  plain- 
tiff until  he  was  placed  under  the  control  of  the  marshal  were  illegal. 
Judge  Stayton  said :  "Authority  to  make  the  arrest  existing,  the  man- 
ner in  which  that  power  was  exercised  ought  not  to  be  held  ground  for 
civil  action,  unless  therefrom  hurt  resulted  to  plaintiff,  which  would 
not  necessarily  have  followed,  had  the  exact  procedure  contemplated  by 
the  statute  been  pursued/^  Having  held  that  inasmuch  as  a  valid  war- 
rant, which  might  have  been  legally  executed  in  the  county  where  the 
arrest  was  made,  was  in  the  hands  of  the  marshal  and  the  arrest  by  his 
deputies,  although  irregular,  not  illegal  because  not  in  possession  of  such 
warrant,  the  court  did  not  decide  whether  or  not,  had  the  arrest  been 
without  authority  of  law,  the  detention  of  the  plaintiff  by  the  marshal 
after  the  plaintiff  was  placed  under  his  control  was  unlawful.  That 
question  was  not  involved  and  not  passed  upon. 

We  believe  the  trial  court  correctly  ruled  upon  the  general  demurrer 
as  to  the  appellees  Sweeney,  Brashear  and  Dunn,  but  erred  in  sustain- 
ing said  demurrer  and  the  special  exceptions  as  to  appellees  Anderson 
and  McFatridge,  and  as  to  the  former  the  judgment  of  the  court  below 
is  affirmed  and  as  to  the  latter  it  is  reversed  and  the  cause  remanded  for 
trial. 

Affirmed  in  part  and  reversed  and  reminded  in  part. 

Writ  of  error  refused. 


W.  P.  H.  McFaddin  et  al.  v.  D.  E.  Sims. 

Decided  October  16,  1906. 

l.—Bepo8ltlon— Caption — Certlflcate— Identlfjring  Cau. 

When  depositions  are  attached  to  interrogatories  filed  in  a  case,  and  were 
taken  in  obedience  to  a  commission  issued  out  of  the  court  in  which  the  ease 
is  pending,  and  the  caption  to  the  interrogatories  gives  the  correct  style  and 
number  of  the  case,  and  the  interrogatories  and  commission  both  show  the  court 
in  which  said  case  was  pending,  and  the  certificate  shows  that  the  deposition 
was  taken  in  answer  to  said  interrogatories,  the  case  in  which  the  deposition 
was  taken  is  sufficiently  identified. 

2. — Same. 

The  certificate  of  an  ofticer  taking  depositions  should  show  that  the  an- 
swers of  the  witness  were  signed  and  sworn  to  by  the  witness  before  the  officer 
who  took  the  deposition. 

3. — ^Beoonvention — Burden  of  Proof. 

When  the  defendant  in  an  attachment  suit  reconvenes  for  damages,  the  bur- 
den is  upon  him  to  show  thnt  the  attachment  was  wrongfully  sued  out. 
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4. --Pleading  Evidence. 

The  allegations  of  defendant  in  his  -answer,  as  to  his  experience  as  a  rice 
farmer  and  his  knowledge  of  the  cost  of  making  a  crop  of  rice,  were,  in  effect, 
a  pleading  of  evidence,  and  should  have  been  stricken  out  on  exception. 

5. — ^Damage  to  Crop — ^Measure. 

The  measure  of  damage  to  a  crop  of  rice  by  failure  to  furnish  water  to  irri- 
gate the  same  would  be  the  difference  between  the  value  of  the  crop  actually 
raised,  less  the  cost  of  raising,  harvesting  and  marketing  the  same,  and  the 
value  of  the  crop  which  would  have  been  raised  if  properly  irrigated,  less  the 
cost  of  raising,  harvesting  and  marketing  the  same. 

6. — ^Lo8i  of  Attached  Property — ^Liability. 

The  plaintiff  in  attachment  would  not  be  liable  for  the  value  of  a  horse, 
seized  by  virtue  of  the  attachment,  which  died  while  in  the  possession  of  the 
sheriff,  unless  the  attachment  was  wrongfully  sued  out,  and  this  though  the 
negligence  of  the  sheriff  caused  the  death  of  the  horse. 

7. — ^Damage  to  Crop — Allegation — ^Proof. 

Allegations  by  defendant  that  plaintiffs  jvrongfully  took  possession  of  the 
crop,  and  by  carelessness  damaged  the  same,  will  not  authorize  a  recovery  upon 
evidence  that  plaintiffs  took  possession  of  the  crop  by  and  with  the  consent  of  . 
the  defendant  for  the  purpose  of  gathering  it,  but  oamaged  the  same  by  negligent 
methods. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon^  L.  B.  Hightower,  Jr. 

Greers,  Nail  &  Neblett,  for  appellant — That  as  to  the  plea  in  recon- 
vention the  burden  of  proof  was  on  the  defendant.  Rabb  v.  ^Vhite,  45 
S.  W.  Sep.,  850;  Williams  v.  Kane,  55  S.  W.  Bep.,  974;  Dwyer  v. 
Testard,  1  W.  W.  Civ.  Cases,  sec.  1230;  Michigan,  etc.,  Co.  v.  Waco, 
etc.,  Co.,  54  S.  W.  Eep.,  357 ;  Armstrong  v.  Ames,  43  S.  W.  Rep.,  302 ; 
Prank  v.  Tatum,  26  S.  W.  Rep.,  902;  Blum  v.  Strong,  71  Texas,  321; 
First  Nat.  Bank  v.  Houts,  85  Texas,  73 ;  Hilliard  v.  Wilson,  76  Texas, 
184. 

That  the  deposition  of  Nolte  should  have  been  suppressed.  Sabine, 
etc.,  Ey.  Co.  v.  Brousard,  69  Texas,  621;  Bush  v.  Barron,  78  Texas,  8; 
Wallace  v.  Byers,  38  S.  W.  Rep.,  228;  Southern  Pac.  R.  R.  Co.  v. 
Roval,  23  S.  W.  Rep.,  316 ;  Patton  v.  King,  26  Texas,  687 ;  Emmerson 
V.  McKenna,  16  S.  W.  Rep.,  419. 

The  finding  of  the  jury  must  be  supported  by  more  than  a  mere 
scintilla  of  evidence,  and  when  the  evidence  is  overwhelming  on  one 
side  and  against  the  verdict  of  the  jury,  it  is  the  duty  of  the  trial  court 
to  set  aside  the  verdict  on  motion  for  new  trial.  Chandler  v.  Heck- 
ling, 22  Texas,  42;  Galveston,  H.  &  S.  A.  Ry.  v.  Bracken,  59  Texas, 
75;  Dimmit  v.  Robbins,  74  Texas,  441;  Missouri  Pac.  Ry.  v.  Somers, 
78  Texas,  459;  Zapp  v.  Michaelis,  58  Texas,  270;  Short  v.  Kellv,  62 
S.  W.  Rep.,  944;  Houston  &  T.  C.  Ry.  Co.  v.  Loeffler,  59  S.  W.  Rep., 
652. 

When  live  stock  is  attached  and  one  head  thereof  dies  without  any 
negligence  or  fault  on  the  part  of  the  sheriff  having  the  stock  in  cus- 
tody, or  on  the  part  of  the  plaintiff  in  attachment,,  the  alleged  or 
proved  value  of  such  live  stock  so  dying  can  not  be  charged  against  the 
plaintiff  in  attachment.     Girard  v.  Moore,  86  Texas,  675;  Trawick  v. 
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Martin  Brown  Co.,  74  Texas,  525;  Tynberg  v.  Cohen,  24  S.  W.  Rep., 
314. 

Facts  not  alleged  can  not  form  basis  of  a  recovery,  and  where  the 
proof  offered  by  the  party  making  the  allegation  contradicts  the  alle- 
gation, no  recovery  can  be  had  on  other  facts  not  alleged.  Texas  &  P. 
R.  R.  V.  French,  86  Texas,  96;  Loving  v.  Dixon,  56  Texas,  75;  Bruce 
v.  Kock  Dreyfus  &  Co.,  94  Texas,  195. 

Hardy  &  Hardy,  for  appellee. — ^The  record  of  the  notary  public  tak- 
ing the  depositions  of  the  witness  Harry  Nolte,  in  the  caption,  the  cer- 
tificate and  other  forms  of  his  actual  caption,  showed  with  sufficient 
certainty  to  the  court  that  the  depositions  were  the  answers  of  the  wit- 
ness Harry  Nolte  to  the  interrogatories  propounded,  sworn  to  and  sub- 
scribed by  the  said  witness  before  said  officer  taking  the  depositions  in 
said  cause  No.  3707,  W.  P.  H.  McFaddin  et  al.  v.  D.  R.  Sims,  in  the 
District  Court  of  Jefferson  Countv,  Texas.  Neill  v.  Coddie,  26  Texas, 
290;  Ballard  v.  Perry,  28  Texas,  362;  Houston  &  T.  C.  Ry.  Co.  v.  Lar- 
kin,  64  Texas,  457 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hennesev,  20  Texas 
Civ.  App.,  320. 

PLEASANTS,  Associate  Justice.— Appellants  W.  P.  H.  McFad- 
din, V.  Wiess  and  W.  W.  Kyle,  composing  the  firm  of  McFaddin,  Wiess 
and  Kyle,  brought  this  suit  against  the  appellee  D.  R.  Sims  on  an 
account  for  rents  and  for  supplies  furnished  and  advances  made  the 
defendant  while  he  was  a  tenant  on  plaintiffs'  farm,  the  balance  claimed 
to  be  due  on  said  account  being  $2,272.23.  At  the  time  the  suit  was 
filed  plaintiffs  applied  for  and  procured  the  issuance  of  an  attachment 
which  was  levied  upon  23  mules  and  1  horse  belonging  to  the  defendant. 
The  mules  were  sold  by  order  of  the  court  pending  the  trial  of  the 
cause.    The  horse  died  while  in  the  custody  of  the  sheriff  or  his  agent. 

The  answer  of  the  defendant  admits  a  portion  of  plaintiffs'  account 
to  be  correct  but  pleaded  in  offset  thereto  several  items  of  indebtedness 
claimed  to  be  due  him  by  plaintiffs.  He  also  claimed  damages  on  ac- 
count of  the  negligent  and  improper  handling  of  defendant's  rice  by 
the  plaintiffs  and  on  account  of  the  failure  of  plaintiffs  to  comply  with 
their  contract  to  furnish  sufficient  water  to  properly  irrigate  defendant's 
rice,  and  further  claimed  damages  both  actual  and  exemplary  for  the 
alleged  wrongful  suing  out  of  the  attachment. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  plain- 
tiffs for  the  sum  of  $357.03  with  foreclosure  of  the  attachment  lien. 

The  first  and  second  assignments  of  error  complain  of  the  ruling  of 
the  trial  court  in  not  sustaining  plaintiffs'  motion  to  suppress  the  de- 
positions of  the  witness  Harry  Xolte.  The  grounds  of  this  motion  are, 
in  substance,  that  neither  the  caption  of  the  deposition  nor  the  certifi- 
cate of  the  officer  by  whom  the  deposition  purports  to  have  been  taken, 
sufficiently  identifies  the  case  in  which  it  was  taken,  it  not  appearing 
therefrom  in  what  court  the  case  is  pending  or  that  it  is  pending  in 
any  court;  that  the  certificate  of  the  officer  before  whom  the  deposi- 
tions purport  to  have  been  taken  does  not  show  that  the  answers  of 
the  witness  were  sworn  to  and  subscribed  by  him  before  said  officer; 
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and  that  thu  answers  of  the  witness  to  some  of  the  cross-interrogatories 
propounded  by  plaintiff  are  evasive. 

The  bill  of  exceptions  shows  that  the  caption  to  the  depositions  was  as 
follows :  "x4.nswers  of  Harry  J^olte  to  the  direct  and  cross-interroga- 
tories propounded  in  the  case  of  W.  P.  H.  McFaddin  et  al.  against 
D.  H.  Sims,  No.  3707,  the  said  Harry  Nolte  being  first  duly  swom  to 
make  true  answers  to  said  direct  and  cross  interrogatories,  made  his 
answers  as  follows.'*  The  certificate  to  the  deposition  was  as  follows: 
"State  of  Kansas,  County  of  Montgomery — ss.  I,  the  undersigned, 
Walter  Zeigler,  a  notary  public  in  and  for  the  county  of  Montgomery, 
State  of  Kansas,  do  hereby  certify  that  Harry  Nolte  was  by  me  first 
duly  swom  to  make  true  answers  to  the  above  and  foregoing  direct  and 
cross  interrogatories,  and  that  his  answers  as  given  were  reduced  to 
writing  and  that  the  same  were  subscribed  and  sworn  to  by  said  wit- 
ness. In  testimony  whereof  I  have  hereunto  set  my  hand  and  notarial 
seal  this  the  22d  dav  of  February,  1905.  Walter  Zeigler,  v  Notary  Pub- 
lic.    Seal.*' 

These  depositions  were  attached  to  the  direct  and  cross  interrogatories 
filed  in  this  case  and  were  taken  in  obedience  to  a  commission  issued 
out  of  the  District  Court  of  Jefferson  County  in  which  the  suit  was 
pending.  We  think  the  caption  and  certificate  of  the  officer  suflSciently 
identifies  the  case  in  which  the  depositions  were  taken.  The  caption 
gives  the  correct  style  and  number  of  the  case.  The  interrogatories 
and  commission  both  show  that  the  case  mentioned  in  the  caption  was 
pending  in  the  District  Court  of  Jefferson  County,  Texas,  and  the  cer- 
tificate shows  that  the  depositions  were  taken  in  answer  to  the  inter- 
rogatories which  were  filed  in  said  case.  A  substantial  compliance  with 
the  statute  is  all  that  is  required.  (Carroll  v.  Welch,  26  Texas,  147; 
Houston  &  T.  C.  Ey.  Co.  v.  Larkin,  64  Texas,  457.) 

A  different  question  is  presented  by  the  second  objection  to  the  de- 
position. Article  2284,  Revised  Statutes,  requires  the  officer  taking  the 
deposition  to  certify  that  the  witness  signed  and  swore  to  the  answers 
before  him.  This  fact  does  not  appear  from  the  certificate  above  set 
out  either  in  express  words  or  by  necessary  implication  from  the  lan- 
guage used.  The  certificate  recites  that  the  witness  was  sworn  by  the 
officer  before  the  interrogatories  were  propounded  to  him,  and  that  his 
answers  were  reduced  to  writing  and  subscribed  and  sworn  to  by  him. 
This  is  not  a  statement  as  required  by  the  statute  that  the  answers  of 
the  witness  were  signed  and  sworn  to  by  him  before  the  officer.  The 
failure  of  the  certificate  to  show  that  the  depositions  were  signed  and 
swom  to  by  the  witness  before  the  officer  was  a  fatal  defect  and  the 
motion  to  suppress  on  this  ground  should  have  been  sustained.  (Chap- 
man V.  Allen,  15  Texas,  278 ;  Carroll  v.  Welch,  26  Texas,  147 ;  Bush  v. 
Barron,  78  Texas,  8.) 

We  agree  with  the  trial  court  that  the  answers  of  the  witness  to  the 
cross  interrogatories  considered  as  a  whole  are  sufficiently  full  and  show 
no  disposition  on  his  part  to  evade  answering  any  of  the  questions  pro- 
pounded to  him. 

The  testimony  of  this  witness  was  material  to  the  defendant  upon 
one  of  the  main  issues  in  the  case  and  the  error  of  the  court  in  admit- 
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ting  the  deposition  over  the  objection  of  plaintiff  requires  a  reversal  of 
the  judgment. 

It  is  unnecessary  to  discuss  the  remaining  assignments  in  detail,  but 
for  the  guidance  of  the  court  upon  another  trial  we  will  in  a  general 
way  dispose  of  the  questions  of  law  presented  by  the  record. 

The  burden  of  proof  upon  the  issue  of  the  wrongful  suing  out  of 
the  attachment  was  upon  the  defendant.  While  it  may  not  have  been 
proper  under  the  evidence  to  have  given  any  charge  upon  the  burden 
of  proof  on  this  issue  it  was  clearly  erroneous  to  charge  that  such  burden 
was  upon  the  plaintiffs.  (Blum  v.  Strong,  71  Texas,  321;  First  Nat. 
Bank  v.  Houts,  85  Texas,  73 ;  Bobb  v.  White,  45  S.  W.  Rep.,  850.) 

The  allegations  in  the  defendant's  answer,  that  he  was  an  experienced 
and  practical  rice  farmer  acquainted  with  the  growth  of  rice  in  its 
various  stages  and  knows  the  cost  of  marketing  and  harvesting  the 
same  and  the  probable  yield  of  the  land  rented  by  him,  were  immaterial 
and  irrelevant  as  pleading,  and  were  in  effect  a  pleading  of  evidence 
which  tended  to  qualify  defendant  as  an  expert  and  were  for  that  reason 
improper  and  should  have  been  stricken  out 

The  measure  of  defendant's  damage  for  the  failure  of  plaintiffs  to 
furnish  sufficient  water  to  irrigate  his  crop  would  be  the  difference  be- 
tween the  value  of  the  crop  raised  by  him  less  the  cost  of  raising,  har- 
vesting and  marketing  same,  and  the  value  of  the  crop  he  would  have 
raised  if  it  had  been  properly  watered  less  the  cost  of  raising,  harvest- 
ing and  marketing.     (Dunlap  v.  Raywood  Co.,  16  Texas  Ct.  Rep.,  86.) 

The  plaintiffs  would  not  be  liable  for  the  value  of  the  horse  which 
died  while  in  possession  of  the  sheriff  unless  the  attachment  was  wrong- 
fully sued  out,  notAvithstanding  the  death  of  the  horse  may  have  been 
due  to  the  negligence  of  the  sheriff  or  his  agent,  and  if  the  item  of 
$125  found  by  the  jury  in  favor  of  defendant  was  intended  as  a  find- 
ing for  the  value  of  the  horse  it  can  not  be  sustained,  because  the  j'ury 
further  found  that  the  attachment  was  not  wrongfully  sued  out. 

The  allegations  of  defendant's  answer  that  the  plaintiffs  forcibly, 
wrongfully  and  without  his  consent  entered  upon  the  premises  and  took 
possession  of  his  crop  and  proceeded  to  gather  same  and  by  the  care- 
less and  reckless  manner  in  which  they  handled  the  crop,  wasted,  de- 
stroyed and  damaged  it  to  the  extent  of  $2,775,  would  not  authorize 
a  recovery  upon  evidence  showing  that  plaintiffs  took  possession  of  the 
crop  and  undertook  to  gather  it  with  the  consent  of  the  defendant,  but 
by  their  negligent  method  of  gathering  it  defendant  was  damaged  as 
alleged.  The  cause  of  action  alleged  is  for  damages  growing  out  of  a 
tort  while  that  shown  by  the  evidence  would  arise  from  a  negligent  per- 
formance of  a  contract.  The  charge  given  by  the  court  upon  this  issue 
authorized  a  recovery  upon  a  different  cause  of  action  from  the  one 
alleged,  and  therefore  should  not  have  been  given. 

In  view  of  another  trial  we  refrain  from  passing  upon  the  assignments 
which  assail  the  verdict  on  the  grounds  that  it  is  unsupported  by  the 
evidence  and  is  against  the  great  weight  and  preponderance  of  the  evi- 
dence. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Houston  &  Texas  Central  Bailroad  Company  v.  H.  S.  and 
W.  H.  Ramsey. 

Decided  October  16,  1006. 

1. — ^Person  Walking  on  Bailroad  Track — Dnty  of  Engineer. 

An  engineer  is  not  required  to  use  any  means  to  stop  his  train  as  soon  as 
he  discovers  a  man  on  the  track;  he  has  a^  right  to  presume  that  the  man  will 
leave  the  track  in  time  to  avoid  injury.  It  is  only  after  the  engineer  has  good 
reason  to  believe  that  the  man  is  unconscious  of  his  peril,  or  unable  to  avoid  the 
danger,  that  he  is  required  to  use  all  the  means  in  nis  power  to  stop  the  train. 


-H^ligence— Evidence. 
Evidence  considered,  and  held  sufficient  to  support  a  finding  that  an  en- 
gineer was  negligent  in  failing  to  use  the  means  at  his  command  to  avoid  in- 
juring one  upon  the  railroad  track. 

3.^ — ^Eridence  of  Experimenta. 

Evidence  of  experiments  made  by  plaintiffs  for  the  purpose  of  showing  at 
what  point  on  the  track  the  engineer  could  have  seen  the  deceased  considered, 
and  held  admissible.  Evidence  of  this  (Character  is  admissible  when  the  experi- 
ments are  made  under  circumstances  substantially  similar,  in  all  material  par- 
ticulars, to  those  obtaining  at  the  time  of  the  occurrence  with  regard  to  which 
the  evidence  is  offered. 

Appeal  from  the  District  Court  of  Brazos  County.  Tried  below  be- 
fore Hon.  J.  C.  Scott. 

Baker,  Boits,  Parker  &  Garwood  and  Andrews,  Ball  &  Streeiman, 
for  appellant. — It  was  error  to  admit  evidence  of  an  experiment  made 
by  the  witness  for  the  purpose  of  proving  that  the  engineer  could  have 
seen  deceased  from  a  certain  point,  when  the  circumstances  and  sur- 
roundings in  the  experiment  were  wholly  different  from  those  attending 
the  engineer  at  the  time  of  the  injury  to  said  deceased.  12  Am.  & 
Eng.  Enc.  of  Law,  406;  Chicago  &  A.  Ry.  v.  Logue,  47  111.  App.,  292; 
Lake  Erie  &  W.  Ry.  v.  Mugg,  132  Ind.,  168;  Alabama,  6.  S.  iRy.  v. 
Burgess,  22  So.  Rep.,  171;  Smith  v.  Reeder,  28  Pac.  Rep.,  890;  Mor- 
ton V.  State,  71  S.  W.  Rep.,  282 ;  Missouri  Pac.  Rv.  v.  Moffatt,  44  Pac. 
Rep.,  607. 

Employes  in  charge  of  running  trains  do  not  owe  a  person,  whose 
presence  on  a  railroad  track  is  under  such  circumstances  as  that  he  would 
be  considered  a  trespasser  thereon,  the  duty  of  keeping  a  lookout  for 
his  safety.  They  are  authorized  to  assume  that  a  person  upon  the 
track  is  in  possession  of  all  his  faculties,  and  will  leave  the  track  in 
time  to  avoid  injury,  and  to  operate  the  train  on  this  assumption  until 
they  realize  that  he  will  not  do  so.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Mciaiamory,  89  Texas,  635. 

Doremus  &  Butler  and  C  E,  Steele,  for  appellees. — The  court  did 
not  err  in  admitting  the  evidence  of  an  experiment  made  for  the  pur- 
pose of  proving  that  the  engineer  could  have  seen  deceased  from  the 
railroad  crossing  south  of  the  section  house  down  to  the  point  where 
deceased  was  struck.  Olivaras  v.  San  Antonio  &  Aransas  Pass  Ry. 
Co.,  8  Texas  Ct.  Rep.,  979 ;  St.  Louis,  M.  &  S.  E.  Ry.  Co.  v.  Shannon, 
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88  S.  W.  Rep.,  851;  Ayres  v.  Wabash  Ry.  Co.,  88  S.  W.  Rep.,  608-610; 
Burg  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  57  N.  W.  Rep.,  683. 

REESE,  Associate  Justice. — On  or  about  August  3,  1903,  John 
Ramsey  came  to  his  death  by  being  run  over  by  an  engine  pulling  a 
regular  passenger  train  of  the  Houston  and  Texas  Central  Railroad 
Company. 

Deceased  was  at  the  time  riding  on  a  railroad  velocipede  going  south 
from  the  watch-tower  at  the  crossing  of  the  International  and  Great 
Northern  Railroad  and  the  Houston  and  Texas  Central  Railroad,  just 
below  College  Station.  The  engine  which  struck  and  killed  him  was 
attached  to  the  regular  passenger  train  going  south.  The  train  was 
due  at  College  Station  at  7  o'clock  p.  m.  and  arrived  there  about  ten 
minutes  later.  The  accident  occurred  between  one  and  two  miles 
south  of  that  point. 

This  suit  is  brought  by  the  father  and  mother  of  the  said  John  Ram- 
sey to  recover  damages  for  his  death.  It  is  alleged,  in  substance,  that 
the  engineer  in  charge  of  the  engine  discovered  the  presence  of  deceased 
upon  the  track,  and  his  peril  from  the  approaching  train,  in  time  to 
stop  the  train  by  the  use  of  the  means  under  his  control,  with  safety 
to  the  passengers  and  train,  and  thus  avoid  injuring  the  deceased,  and 
that  he  failed  to  do  so,  but  recklessly  and  willfully  ran  the  deceased 
down  with  his  engine. 

Defendant  answered  by  general  demurrer,  general  denial,  pleas  of 
contributory  negligence  and  specially  denied  that  the  death  of  deceased 
Ramsey  was  caused  by  the  negligence  of  defendant  in  that  defendant 
after  the  discovery  of  the  peril  of  deceased  used  every  means  in  its  power 
consistent  with  the  safety  of  the  train  to  avoid  the  injury  to  deceased. 

Upon  trial  before  a  jury  there  was  a  verdict  for  plaintiffs  for  $2,000, 
and  from  the  judgment  defendant  prosecutes  this  appeal. 

It  is  apparent  from  the  record  that  the  deceased  was  a  trespasser 
upon  appellant's  track  at  the  time  he  was  killed  and  that  appellant 
owed  him  no  duty  except  to  use  all  the  means  in  its  power,  consistent 
with  the  safety  of  the  train,  to  avoid  injuring  him,  after  his  peril  was 
discovered.  (Texas  &  Pac.  Ry.  v.  Breadow,  90  Texas,  31;  Texas  & 
Pac.  Ry.  V.  Staggs,  90  Texas,  458.)  This  was  recognized  by  the  trial 
court  in  the  submission  of  the  case  to  the  jury  and  is  not  controverted 
by  appellees. 

The  issues  were,  (1)  did  Wilson,  the  engineer  in  charge  of  the  en- 
gine, discover  the  peril  of  John  Ramsey  in  time  to  have  avoided  the 
injury  to  him  by  the  use  of  all  of  the  means  under  his  control  for  stop- 
ping the  train,  consistent  with  the  safety  of  the  train;  and  (2)  did 
the  engineer,  after  actually  discovering  the  peril  of  Ramsey,  use  all  of 
the  means  under  his  control  for  stopping  the  train,  consistent  with  its 
safety. 

The  first  two  assignments  of  error  complain  of  the  action  of  the  trial 
court  in  overruling  appellant's  motion  for  a  new  trial  on  the  grounds 
that,  (1)  the  verdict  is  unsupported  by  the  evidence  and  contrary  to 
the  uncontradicted  evidence,  and  (2)  that  it  is  contrary  to  the  over- 
whelming weight  and  preponderance  of  the  evidence  and  manifestly  the 
result  of  passion  and  prejudice  on  the  part  of  the  jury. 
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At  the  time  of  the  accident  the  train  was  running  not  less  than 
thirty-five  miles,  and  probably  forty-five  miles  an  hour  on  a  straight 
track  with  nothing  to  obstruct  the  view  between  the  engineer  on  the 
engine  and  Ramsey  on  the  velocipede.  The  wind  was  from  the  south, 
the  engine  going  south  and  the  time  was  a  little  after  sundown.  Some 
of  the  witnesses  place  it  earlier,  but  the  testimony  most  probably  true, 
being  that  of  the  engineer  as  to  the  scheduled  time  of  the  arrival  of 
the  train  at  College  Station  at  7  o'clock  p.  m.,  which  is  not  disputed, 
and  the  fact  that  on  the  day  of  the  accident  the  sun  set  at  6 :56  o'clock 
p.  m.,  showed  the  time  to  have  been  a  little  after  sunset.  The  engi- 
neer further  testified  that  he  arrived  at  College  Station  eleven  minutes 
late,  which  is  not  disputed  by  the  evidence,  and  that  he  was  in  conse- 
quence running  fast  to  make  up  the  time.  One  of  appellees'  witnesses, 
however,  a  passenger  on  the  train,  fixes  the  time  as  early  as  3  o'clock 
p.  m.  and  the  other  witnesses  vary  in  their  testimony  from  that  time 
to  about  sundown. 

ITiere  was  a  road  crossing  which  was  shown  to  be  999  yards  north 
from  the  point  where  Ramsey  was  struck.  South  of  that  point  is  an 
elevation  in  the  track  which  the  engineer  calls  a  ''hog-back,"  the  top 
of  this  hog-back  being,  according  to  a  plat  introduced  in  evidence  show- 
ing these  distances,  the  correctness  of  which  is  not  disputed,  750  yards 
from  where  Ramsey  was  struck.  The  engineer  testified  that  as  soon 
as  he  saw  the  object  on  the  track  ahead  of  him  he  blew  the  whistle  and 
shut  off  steam,  but  did  not  discover,  at  that  time,  that  the  object  was  a 
man;  that  as  soon  as  he  saw  it  was  a  human  being  he  made  an  effort 
to  stop  the  train,  that  he  applied  the  emergency  with  full  force,  being 
all  the  power  he  had,  and  that  his  whole  attention  was  directed  to  noth- 
ing else  but  trying  to  stop  the  train  and  give  the  alarm  for  the  man  to 
get  off  the  track. 

The  engineer  was  not  required  to  resort  to  any  means  to  stop  his 
train  as  soon  as  he  saw  that  there  was  a  man  on  the  track.  He  had  a 
right  to  presume  that  he  would  leave  the  track  in  time  to  avoid  the 
danger.  It  was  only  after  he  had  good  reason  to  believe  that  Ramsey 
was  unconscious  of  his  peril  or  unable  to  extricate  himself  that  he  was 
required  to  use  all  the  means  in  his  power  to  stop  the  train.  The  testi- 
mony of  the  engineer  himself  shows  that  he  discovered  that  the  object 
on  the  track  was  a  man  *'just  after  passing  the  hog-back"  the  top  of 
which,  as  we  have  seen,  was  750  yards  from  where  Ramsey  was  struck. 
He  also  testified  that  as  soon  as  he  discovered  that  it  was  a  man  on 
the  track  he  at  once  put  in  motion  all  the  means  at  his  command  to 
stop  the  train  and  began  to  blow  the  whistle  as  rapidly  as  it  could  be 
done.  From  this  the  jury  might  reasonably  conclude  that  as  soon  as 
the  engineer  discovered  that  the  object,  which  he  had  seen  some  dis- 
tance back,  was  a  man  he  realized  his  peril  and  the  necessity  for  a 
resort  to  the  extraordinary  means  provided  to  stop  the  train.  This  dis- 
covery was  made,  as  we  have  seen,  according  to  the  testimony  of  the 
engineer  "just  after  passing  the  hog-back."  This  language,  it  is  true, 
is  indefinite  and  does  not  fix  the  point  with  accuracy  where  the  dis- 
covery of  Ramsey's  peril  was  made,  but  from  it  the  jury  might  rea- 
sonably conclude  that  it  was  at  such  distance  from  Ramsey  that  by  the 
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prompt  use  of  all  of 'the  means  at  his  command  the  engineer  could  have 
either  stopped  the  train  before  reaching  him,  or  at  least  so  checked  its 
speed  that  he  could  have  gotten  off  the  track  in  time  to  escape  injury. 
The  testimony  as  to  the  distance  within  which  the  train  could  have 
been  stopped  by  the  use  of  the  emergency  appliances,  even  without  re- 
versing the  engine,  varied  from  900  feet  to  1,300  feet,  that  is  from  300 
yards  to  433  yards,  the  engineer  himself  testifying  that  it  could  have 
been  stopped  in  400  yards.  Four  hundred  yards  from  where  Ramsey 
was  struck  was  350  yards  from  the  top  of  the  ^Tiog-back.'*  It  must  be 
concluded  from  the  testimony  of  the  engineer  that  the  rapid  whistling 
from  the  engine  began  when  he  discovered  Ramsey's  peril,  and  there  was 
evidence  from  some  of  the  passengers  that  the  engine  ran  300  or  400 
yards  after  the  whistling  began  before  striking  Ramsey.  One  witness 
says  he  determined  the  distance  at  the  time  by  counting  the  telegraph 
poles  from  the  point  when  the  whistling  began  to  where  Ramsey  was 
struck  and  found  it  to  be  15  telegraph  poles,  which  are  100  feet  apart. 

There  is  a  sharp  conflict  between  the  testimony  of  the  engineer,  the 
only  witness  for  appellant,  and  the  other  witnesses,  some  of  them  pas- 
sengers on  the  train,  and  others  on  the  ground  at  or  near  the  place 
of  the  accident,  as  to  what  efforts  were  made  to  stop  the  train.  Some 
of  the  testimony  is  positive  to  the  effect  that  there  was  no  check  in  the 
speed  of  the  train  until  Ramsey  was  struck.  Passengers  on  the  train 
testified  that  they  could  not  perceive  any  check  in  the  speed,  which  was 
very  great.  It  seems  not  to  be  disputed  that  the  train  ran  265  yards 
after  striking  Ramsey  before  stopping.  This  was  only  35  yards  less 
than  was  required  to  stop  the  train  according  to  some  of  the  evidence, 
and  only  133  yards  less  than  was  required  according  to  the  greatest 
estimate  made  by  the  engineer  himself.  It  is  a  reasonable  inference 
from  the  testimony  of  the  engineer  himself  that  he  saw  Ramsey  and 
realized  his  peril  at  a  greater  distance  than  this.  It  is  true  that  the 
engineer  testifies  in  the  strongest  term's  that  as  soon  as  he  saw  that  it 
was  a  human  being  on  the  track  he  at  once  used  all  the  means  at  his 
command  to  attract  his  attention  and  also  to  stop  the  train,  using  the 
air  brakes  upon  the  wheels  of  the  engine  and  cars  to  their  fullest  ca- 
pacity, but  the  effect  of  the  testimony  of  appellees'  witnesses  is  to  con- 
tradict this  and  to  show  that,  in  fact,  no  effort  was  made  to  stop  the 
train  until  the  man  was  struck,  and  the  distance  the  train  ran  after  he 
was  struck  tends  strongly  to  corroborate  them. 

In  this  state  of  the  evidence  we  can  not  say  that  the  verdict  is  un- 
supported by  the  evidence,  or  is  so  contrary  to  the  overwhelming  weight 
and  preponderance  of  the  evidence  as  to  justify  the  conclusion  that  it 
is  the  result  of  passion  or  prejudice  and  not  of  a  fair  consideration  of 
the  evidence  by  the  jury.  The  assignments  of  error  presenting  these 
propositions  must  be  overruled. 

On  the  trial  of  the  cause  appellees  offered  certain  evidence  of  experi- 
ments made  to  test  how  far  a  man  could  be  seen  on  the  track  south 
of  the  road  crossing  by  persons  standing  on  the  crossing.  The  experi- 
ments were  made  in  the  afternoon,  one  about  3 :30  o'clock  and  the  other 
late  in  the  afternoon,  the  exact  time  not  being  stated.  In  the  one  case 
a  man  about  six  feet  high  and  in  his  shirt  sleeves,  wearing  a  white 
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shirt,  was  placed  on  the  track  about  where  Ramsey  was  killed  and  the 
witnesses  took  their  positions  on  the  track  at  the  road  crossing.  This 
road  crossing  is  about  1,000  yards  from  the  point  where  the  man  was 
placed.  The  witnesses  stated  that  the  man  could  be  plainly  seen  at 
the  point  where  he  was  first  placed,  and  that  as  he  came  up  the  track 
to  where  the  witnesses  stood  at  the  crossing  he  could  be  plainly  seen 
every  foot  of  the  way.  The  other  experiment  was  made  under  substan- 
tially the  same  circumstances,  the  witness  being  at  the  crossing  and 
watching  two  persons  walking  down  the  track,  who  were  known  by  the 
witness  to  be  there,  the  result  being  the  same.  Appellant  objected  to 
the  introduction  of  this  testimony  on  the  ground  that  it  was  imma- 
terial and  irrelevant,  in  that  the  circumstances  under  which  the  experi- 
ments were  made  were  entirely  different  from  those  prevailing  at  the 
time  of  the  accident  insofar  as  they  affected  the  ability  of  the  engineer 
to  see  Ramsey.  That  in  the  one  case  the  engineer  was  sitting  in  the 
cab  of  his  engine  travelling  at  the  rate  of  about  45  miles  an  hour 
against  the  wind,  and  Ramsey  sitting  on  a  railroad  velocipede  on  the 
track  going  from  him,  the  time  being  about  or  after  sundown,  and  the 
engineer  not  knowing  or  expecting  the  presence  of  Ramsey  on  the  track. 
In  the  cases  of  the  experiments,  the  time  was  in  the  afternoon,  the 
object  with  which  the  tests  were  made  was  in  each  case  men  standing 
upright  on  the  track  at  a  point  where  the  witnesses  knew  they  were, 
the  witnesses  themselves  standing  on  the  ground  some  three  or  four 
feet  lower  than  the  engineer  in  his  cab.  The  purpose  of  the  testimony, 
and  the  only  purpose  for  which  it  was  admissible,  was  to  show  at  what 
point  the  engineer  became  aware  of  the  peril  of  Ramsey. 

Evidence  of  this  character  is  admissible  when  the  experiments  are 
made  under  circumstances  substantially  similar  in  all  material  par- 
ticulars to  those  obtaining  at  the  time  of  the  occurrence  with  regard 
to  which  the  evidence  is  offered.  (12  Am.  &  Eng.  Ency.  of  Law,  p.  406 
et  seq.  and  cases  cited.)  Under  this  rule  a  majority  of  the  court  are 
of  the  opinion  that  the  evidence  in  question  was  admissible.  The  writer 
of  this  opinion  is  inclined  to  differ  Jfrom  this  conclusion,  but  holds  that 
the  error,  if  any,  was  harmless  and  could  not  have  influenced  the  jury 
or  affected  the  verdict.  Justice  Pleasants  concurs  in  the  view  that  if 
not  admissible  the  error  was  harmless. 

Under  the  instructions  of  the  court  the  jury  could  only  have  con- 
sidered the  evidence  as  bearing  upon  the  question  as  to  where  the  en- 
gineer was,  with  reference  to  Ramsey,  at  the  time  he  first  actually  be- 
came aware  of  his  peril  from  the  approaching  train.  Taking  into  con- 
sideration the  engineer's  own  testimony  on  this  point,  which  has  been 
heretofore  shown,  I  do  not  think  the  evidence  objected  to  was  calcu- 
lated to  influence  their  finding  on  this  issue  notwithstanding  that  was 
its  purpose,  and  hence  the  admission  of  the  evidence  does  not  consti- 
tute reversible  error.  T  agree  with  the  majority  of  the  court  that  the 
assignments  of  error  presenting  these  objections  should  be  overruled. 

Other  assignments  of  error  in  the  record  complain  of  the  charge  of 
the  court  and  of  the  action  of  the  court  in  refusing  instructions  re- 
quested by  appellant.  None  of  these  assignments  can  be  sustained. 
The  court's  charge,  together  with  the  instruction  given  at  the  request 
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of  appellant,  contains  a  clear  and  comprehensive  statement  of  the  law 
applicable  to  the  issues  presented  by  the  pleadings  and  the  evidence. 

We  find  no  error  in  the  record  requiring  a  revCTsal  of  the  judgment 
^nd  it  is  therefore  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  A.  J.  Turner. 

Decided  October  17,  1906. 

1. — Cominon  Calrrler — ^Negllgenoe — ^Pleading. 

In  an  action  against  a  carrier  for  failing  to  deliver  goods  received  for  trans- 
portation, to  which  defendant  answered  that  they  were  destroyed  by  fire,  with- 
out its  negligence,  a  supplemental  petition  alleging  that  their  destruction  was 
due  to  defendant's  negligence  was  not  subject  to  special  demurrer  for  failure  to 
show  in  what  the  negligence  consisted,  such  pleading  being,  in  effect,  only  a  de- 
nial of  the  matters  alleged  in  defense. 

8. — Carrier — ^Action  by  Consignee. 

The  consignee,  though  not  the  owner  of  the  goods  lost,  had  such  in- 
terest  in  them  under  the  contract  for  shipment  as  entitled  him  to  maintain  ac- 
tion for  their  value. 

Error  from  the  District  Court  of  Cass  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

The  value  of  the  goods  and  the  damages  were  laid  at  $845.  The 
original  petition  did  not  allege  negligence,  but  failure  of  defendant,  a 
common  carrier,  to  comply  with  its  contract  to  transport  and  deliver. 
Defendant  plead  that  the  goods  were  destroyed  by  fire  without  negli- 
gence on  its  part,  and  plaintiif,  by  supplemental  petition  alleged  that 
such  destruction  was  due  to  defendants  negligence.  To  this  pleading 
plaintiff  specially  excepted  because  it  failed  to  show  in  what  the  neg- 
ligence consisted  or  state  any  facts  amounting  to  negligence,  and  the 
exception  was  overruled.  Goods  to  the  value  of  $27  were  admitted  by 
plaintiff  to  belong  to  others. 

W,  T.  Ar mislead,  for  plaintiff  in  error. — ^Where  a  special  demurrer 
is  urged  to  a  general  charge  of  negligence  in  the  pleading  of  the  oppo- 
site party  it  is  the  duty  of  the  party  to  set  out  such  negligence  in  full 
so  as  to  give  notice  of  what  acts  or  omissions  he  relies  on  to  establish 
such  negligence.  Murray  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  73  Texas,  4; 
Morrison  v.  Insurance  Co.  of  North  America,  69  Texas,  353;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Pox,  6  S.  W.,  574. 

The  court  erred  in  rendering  judgment  for  the  plaintiff  for  the 
amount  of  the  goods  which  the  plaintiff  swore  did  not  belong  to  him  in 
the  sum  of  about  $27. 

O'Neal  &  Allday,  for  defendant  in  error. 

ETDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  de- 
fendant in  error  in  the  court  below  against  the  plaintiff  in  error  to 
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recover  damages  on  account  of  the  loss  of  certain  goods  shipped  by  the 
defendant  in  error  from  Loreta,  Colorado,  to  Atlanta,  Texas.  The  case 
was  tried  by  the  court  below  without  a  jury,  and  judgment  was  ren- 
dered in  favor  of  the  defendant  in  error. 

There  was  no  error  in  the  action  of  the  court  below  in  overruling 
plaintiff  in  error's  special  exception  to  defendant  in  error's  supplemen- 
tal petition.  The  original  petition  stated  a  good  cause  of  action  as 
against  a  general  demurrer,  and  it  was  not  excepted  to  specially,  and 
the  supplemental  petition  was  simply  a  reply  to  and  a  denial  of  the 
matters  set  up  in  plaintiff  in  errors  answer  in  avoidance  of  the  cause 
of  action  set  up  by  defendant  in  error  in  his  original  petition. 

Plaintiff  in  error's  second  assignment  of  error  is  overruled.  The 
defendant  in  error  being  the  consignee  of  the  goods  would  have  such 
an  interest  in  them  as  would  entitle  him  to  sue  for  them. 

The  third  assignment  of  error  is  overruled,  as  in  our  opinion  the 
testimony  in  the  record  is  suflBcient  to  support  the  amount  of  the  judg- 
ment of  the  court  below. 

The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


W.  P.  Williams  et  al.  v.  Dallas,  Cleburne  &  Southwbstebn 
Railway  Company. 

Decided  October  17,  1906. 

Written  Contnust — ^Varying  by  Parol. 

Defendants  who  had  agreed  in  writing  to  pay  money  on  condition  of  the 
building  of  a  railroad  to  their  town  and  the  location  of  its  depot  within  certain 
specified  limits  could  not  defeat  recovery  thereon  by  showing  that  they  signed  it 
relying  on  representations  that  the  depot  would  be  located  on  a  particular  lot 
within  those  limits,  which  was  not  done. 

Appeal  from  the  County  Court  of  Johnson  County.    Tried  below  be- 
fore Hon.  J.  D.  Goldsmitti. 

S.  C.  Padelford  and  Walker  &  Baker,  for  appellants. — A  writing 
never  merges  fraud;  it  can  always  be  established  by  parol  testimony 
that  a  written  contract  was  procured  by  fraud;  and  when  the  evidence 
established  the  fact  that  a  written  contract  was  procured  by  fraud, 
then  imder  the  law,  such  a  contract  is  void  and  not  obligatory  upon  the 
makers.  Chicago,  T.  &  M.  By.  Co.  v.  Titterington,  84  Texas,  218; 
Henderson  v.  San  Antonio  &  M.  G.  Ey.  Co.,  17  Texas,  560;  Gulf,  C. 
ft  S.  F.  Ey.  Co.  V.  Jones,  63  Texas,  524;  History  Co.  v.  Flint,  4 
Texas  App.  Civ.,  374;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Jones,  82  Texas, 
156;  Miller  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  65  Texas,  659;  Gulf,  C.  & 
S.  F.  Ey.  Co.  V.  Pittman,  4  Texas  Civ.  App.,  171 ;  Barrett  v.  Feather- 
stone,  89  Texas,  578;  McFarland  v.  Lyon,  4  Texas  Civ.  App.,  689; 
Collinson  v.  Jeffries,  21  Texas  Civ.  App.,  655. 
Vol.  XLIII.  Civil— 39. 
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The  intent  with  which  the  promises  were  made  and  subsequently 
violated,  was  a  question  for  the  jury,  and  where  there  was  evidence  that 
the  promises  were  made  and  that  they  were  subsequently  disregarded, 
the  question  of  fraud  should  have  been  submitted  to  the  jury.  Chicago, 
T.  &  M.  Ry.  Co.  v.  Titterington,  84  Texas,  218;  Henderson  v.  San 
Antonio  &  M.  G.  Ey.  Co.,  17  Texas,  560. 

Oral  evidence  is  admissible  to  show  that  a  written  contract  was  to 
take  effect  only  on  the  happening  of  a  certain  condition,  and  that  a 
contract  was  executed  to  be  and  to  become  effective  only  on  a  certain 
condition.  Burke  v.  Dulaney,  153  TJ.  S.,  228;  Ware  v.  Allen,  128 
F.  S.,  690;  Wilson  v.  Powers,  131  Mass.,  539;  McFarland  v.  Sikes, 
54  Conn.,  250;  Gibbons  v.  Ellis,  83  Wis.,  434;  Brewer  v.  Woodward, 
41  Am.  Sep.,  857;  Merchants  Nat.  Bank  v.  McAnulty,  31  S.  W.  Rep., 
1091;  Humphries  v.  Richmond  &  M.  Ry.  Co.,  13  S.  E.  Rep.,  985; 
Black  V.  Shreve,  13  N.  J.  Eq.,  455 ;  Slocura  v.  Bracy,  43  Am.  St.  Rep., 
499;  Cuthrell  v.  Cuthrell,  101  Ind.,  375;  Westeman  &  Krumweide,  15 
K  W.  Rep.,  255;  Smith  v.  Mussetter,  59  N.  W.  Rep.,  995;  Bissenger 
V.  Guiteman,  53  Tenn.,  277. 

W.  Joe  Oray,  Brown  &  Bledsoe  and  Ramsey  &  Odell,  for  appellee. — 

The  tenns  of  a  written  contract,  known  to  and  understood  by  the 
party  executing  the  same,  can  not  be  varied,  contradicted,  limited  or 
added  to  bv  parol  testimony.  Wooters  v.  International  &  G.  N".  Rv. 
Co.,  54  Texas,  294;  Paires  v.  Cockerell,  29  S.  W.  Rep.,  672;  Gulf,  C. 
&  S.  P.  Ry.  Co.  V.  Richards,  32  S.  W.  Rep.,  96 ;  Kramer  v.  Wolf  Cigar 
Stores  Co.,  15  Texas  Ct.  Rep.,  305;  Greenleaf  on  Evidence,  275;  17 
Cyc,  567. 

Even  though  it  had  been  represented  to  the  appellants  prior  to  the 
execution  of  the  contract  sued  on  that  the  depot  of  the  appellee  would 
be  located  on  the  Pearce  lot,  they  signed  a  contract  providing  that  it 
might  be  located  elsewhere,  with  full  knowledge  of  its  terms,  and  all 
prior  representations  or  statements  were  therefore  merged  into  and 
will  be  controlled  by  the  terms  of  the  written  contract.  Wooters  v. 
International  &  G.  K  Ry.  Co.,  54  Texas,  294 ;  Paires  v.  Cockerell,  29 
S.  W.  Rep.,  672;  Bowen  v.  Hatch,  34  S.  W.  Rep.,  330;  Greenhill  v. 
Hunton,  69  S.  W.  Rep.,  440;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Busch, 
21  S.  W.  Rep.,  164;  Lanius  v.  Shuler,  13  S.  W.  614;  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Richards,  11  Texas  Civ.  App.,  102;  Hopkins  v.  Woldert 
Grocery  Co.,  66  S.  W.  Rep.,  63 ;  Jackson  v.  Chemical  Nat.  Bank,  46  S. 
W.  Rep.,  295;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Penn,  76  S.  W.  Rep.,  599; 
Kramer  v.  Wolf  Cigars  Co.,  15  Texas  Ct.  Rep.,  305;  1  Greenleaf  on 
Evidence,  sec.  275;  Ewing  v.  D.  C.  &  S.  W.  Ry.  Co.  (Decided  by  C.  C. 
A.  for  5th  Dist.  on  June  30,  1906,  without  written  opinion). 

Where  a  written  contract  is  complete,  though  general  in  its  nature  it 
is  not  limited  or  added  to  by  parol  testimony.  Ewing  v.  D.  C.  &  S. 
W.  Ry.  Co.,  supra;  Wooters  v.  International  &  G.  N^.  Ry.  Co.,  54 
Texas,  294;  Paires  v.  Cockerell,  29  S.  W.  Rep.,  672;  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  Richards,  1 1  Texas  Civ.  App.,  102 ;  Kramer  v.  Wolf  Cigars 
Co.,  15  Texas  Ct.  Rep.,  305;  Curtis  v.  Howell,  39  N.  Y.,  211;  Burch 
V.  Augusta,  etc.,  Ry.  Co.,  80  Ga.,  296;  Dickson  v.  Hartman  Mfg.  Co. 
(Pa.),  36  Atl.  Rep.,  246. 
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KEY,  Associate  Justice. — ^Appellee  brought  this  suit  against  ap- 
pellants upon  a  written  contract  by  the  terms  of  which  the  latter  prom- 
ised ta  pay  $250.50,  upon  condition  that  a  certain  railroad  should  be 
built  to  the  city  of  Cleburne  within  a  specified  time,  and  locate  its 
depot  "east  of  the  public  square  in  Cleburne,  not  more  than  three 
blocks  east  of  the  Santa  Pe  passenger  depot,  and  within  two  blocks 
south  or  three  blocks  north  of  Henderson  street."  Appellants  admit- 
ted signing  the  contract,  and  sought  to  avoid  liability  upon  the  ground 
of  fraud,  alleging  that  they  signed  the  contract  relying  upon  certain 
representations  to  the  effect  that  the  depot  would  be  located  on  a 
particular  lot  within  the  territory  prescribed  in  the  contract. 

Aifter  hearing  the  testimony  offered  in  support  of  the  defense  re- 
ferred to,  the  trial  court  instructed  a  verdict  for  the  plaintiff,  and  its 
action  in,  so  doing  is  assigned  as  error.  The  trial  court  was  correct. 
There  was  no  proof  tending  to  show  that  any  mistake  was  made  in 
writing  the  contract,  or  that  appellants  were  deceived  as  to  its  terms. 
Such  being  the  case,  it  is  not  permissible  to  vary  the  terms  of  the 
written  contract  by  showing  an  agreement  to  locate  the  depot  on  a  par- 
ticular lot,  when  by  the  terms  of  the  written  instrument  it  was  permis- 
sible to  locate  it  elsewhere.  (Wooters  v.  International  &  G.  N.  Kv.  Co., 
54  Texas,  294;  Faires  v.  Cockerell,  29  S.  W.  Rep.,  672  and  88  Texas, 
428.)  The  two  cases  just  cited  are  quite  similar  to  the  one  in  hand.  It 
is  true  that  in  Faires  v.  Cockerell  the  Supreme  Court  reversed  the 
Court  of  Civil  Appeals,  but  not  on  the  question  now  under  considera- 
tion. Upon  that  point  the  Supreme  Court  sustained  the  decision  of 
the  Court  of  Civil  Appeals. 

No  error  has  been  shown  and  the  judgment  is  aflSrmed. 

Afjfirmed. 


Adrian  Young  v.  Octavia  Trahan  et  al. 

Decided  October  17,  1906. 

1. — ^TreipaBS  to  Try  Title — Common  Source. 

When  adjoining  owners  have  purchased  land  from  a  common  vendor,  and 
there  is  a  dispute  between  them  about  their  boundary  line,  each  claiming  that 
his  tract  extends  over  on  that  claimed  by  the  other,  such  vendor  is  the  common 
source  of  title  as  to  that  part  of  the  land  in  controversy. 

2. — Same — ^Proof  of  Common  Source— Effect. 

Where,  in  trespass  to  try  title,  the  plaintiff  introduces  evidence  for  the  pur- 
pose only  of  showing  common  source  of  title,  such  evidence  will  not  be  consid- 
ered as  showing  title  in  the  defendant  unless  introduced  by  him. 

8. — ^Limitation — ^Beed — Description  of  Land. 

The  object  of  the  statute,  in  making  the  registry  of  the  deed  necessary  to  the 
bar  of  five  years  limitation  is  to  give  notice  to  the  owner  that  the  person  in  pos- 
session is  claiming  under  the  deed,  and  if  there  is  such  uncertainty  of  description 
that  it  will  not  answer  the  purpose  intended,  it  can  not  be  considered  a  deed  duly 
registered  under  the  statute.  The  deed,  as  it  is  found  on  the  record,  should  of 
itself  furnish  notice  of  the  particular  land  claimed,  without  resorting  to  extrinsic 
evidence. 

4. — Same. 

A  deed  which  described  the  land  conveyed  as  follows:    "Said  14  acres  of 
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land  is  to  be  2  acres  in  front  and  runs  back  north  7  acres  and  known  as  the  Ed- 
wards place/'  is  too  defective  in  description  to  support  the  five  years  statute  of 
limitation. 

6. — ^Limitation — ^Ten  Years. 

Facts  considered,  and  held  not  sufficient  to  support  ten  years  limitation. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Marshall  dk  Marshall,  for  appellant. — ^The  plaintiflE&  below  having 
failed  to  establish  a  title  to  the  land  described  in  their  petition  from  the 
sovereignty  of  the  soil,  and  having  shown  that  the  common  source  if  any 
gave  the  superior  title  by  eleven  years  to  defendant,  the  plaintiflfe  were 
not  entitled  to  recover.  Briscoe  v.  Bronaugh,  1  Texas,  329;  Bums  y. 
Goflf,  79  Texas,  239;  Howard  v.  Masterson,  77  Texas,  42;  Parsons  v. 
Hart,  19  Texas  Civ.  App.,  304;  Curdy  v.  Stafford,  88  Texas,  124. 

The  object  of  the  statute  of  five  years  limitation  in  making  the 
registry  of  the  deed  necessary  to  enable  the  possessor  to  avail  himself 
of  the  five  years  statutes  is  to  give  notice,  to  the  owner  that  the  defend- 
ant in  possession  is  claiming  under  the  deed.  And  in  this  case  the 
land  held  by  defendant  was  known  for  a  period  of  thirty-five  years  as 
the  Edwards  or  Beaurdreaux  place  and  plaintiffs  were  bound  to  take 
notice,  knowing  the  limits  of  the  Edwards  or  Beaurdreaux  place,  whether 
or  not  said  place  took  in  any  of  the  land  claimed  by  them,  and  that 
said  defendant  claimed  same  under  the  deed  calling  for  the  Edwards 
or  Beaurdreaux  place.  Flanagan  v.  Boggess,  46  Texas,  335 ;  Kilpatrick 
V.  Sisneros,  23  Texas,  136 ;  Wofford  v.  McKinna,  23  Texas,  36 ;  iDay  v. 
Needham,  2  Texas  Civ.  App.,  680;  McDonough  v.  JeflEerson  Co.,  79 
Texas,  637. 

Stevens  &  Pickett,  for  appellees. — ^Where  adjoining  owners  have  pur- 
chased their  separate  tracts  of  land  from  a  common  vendor  and  there 
is  a  dispute  between  them  about  the  boundary  line  of  their  tracts, 
each  claiming  that  his  tract  extends  further  over  on  to  the  other's  than 
the  other  acLmits,  such  common  vendor  is  the  common  source  of  title 
of  the  said  two  parties  to  the  portion  of  land  in  controversy  between 
them;  and  when  one  of  them  brings  suit  for  such  portion  of  the  land 
in  controversy  and  shows  such  purchase  from  their  common  vendor  he 
has  established  a  common  source  of  title.  Bice  v.  St.  Louis,  A.  &  T. 
By.  Co.,  87  Texas,  93 ;  Webster  v.  McCarty,  40  S.  W.  Rep.,  823. 

If  the  land  in  controversy  is  not  embraced  within  the  bounds  or 
description  of  the  deed  under  which  defendant  set  up  five  years  limi- 
tation, title  by  limitation  can  not  mature,  under  said  five  years  statute. 
Carley  v.  Parton,  75  Texas,  102;  Evans  v.  Foster,  79  Texas,  51. 

Where  defendant  sets  up  five  years  limitation  the  deeds  under  which 
he  claims  must  describe  the  land  with  certainty  suflScient  to  give  the 
world  notice  of  where  the  boundary  lines  to  the  land  he  claims  are  lo- 
cated. Kilpatrick  v.  Sisneros,  23  Texas,  136;  Wofford  v.  McKinna, 
23  Texas,  45;  Cook  v.  Oliver,  83  Texas,  559;  Flanagan  v.  Boggess, 
46  Texas,  335. 

In  a  conflict  of  boundary  between  two  adjoining  owners  of  land,  if 
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one  of  theiu  has  improvements  lapping  over  the  line  of  the  other  only 
a  short  distance^  that  is  not  sufficient  to  give  notice  of  an  adverse  hold- 
ing and  limitation  would  only  apply  to  tiie  land  actually  occupied  and 
enclosed,  and  just  how  much  land  over  the  line  is  so  occupied  must  be 
shown  by  the  party  setting  up  limitation,  and  he  must  also  show  that 
it  has  been  occupied  sufficient  time  to  mature  title  under  the  ten  years 
statute  of  limitation.  Tucker  v.  Smith,  68  Texas,  482;  Blassingame 
V.  Davis,  68  Texas,  597;  Bracken  v.  Jones,  63  Texas,  184;  Carley  v. 
Parton,  75  Texas,  102 ;  Evans  v.  Poster,  79  Texas,  51. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellees 
on  August  the  16th,  1904,  against  the  appellant  to  recover  a  certain 
tract  of  one  hundred  and  forty  acres  out  of  the  Dever  league  in  Liberty 
County.  Besides  the  ordinary  allegations  in  an  action  of  trespass  to 
try  title,  appellees'  petition  also  avers  title  under  the  five  and  ten 
years'  statutes  of  limitation.  The  appellant  entered  a  disclaimer  as  to 
all  the  land  sued  for,  except  a  certain  tract  of  fourteen  acres  described 
in  our  conclusions  of  fact;  as  to  which  he  pleaded  not  guilty,  and  the 
five  and  ten  years  statute  of  limitations.  The  case  was  tried  without 
a  jury  and  the  trial  resulted  in  a  judgment  in  favor  of  appellees  for  a 
strip  of  the  land  claimed  by  appellant  to  be  a  part  of  the  fourteen  acre 
tract  claimed  by  him;  which  strip,  the  couri;  found  was  not  pari:  of 
said  tract,  but  a  part  of  the  tract  of  one  hundred  and  forty  acres  sued 
for. 

Conclttsions  of  Fact — ^The  land  sued  for  is  a  part  of  a  tract  of 
553  3-10  acres  of  the  Dever  league  at  one  time  owned  by  David  Pruger, 
he  having  purchased  it  from  John  Piere  Pruger,  Cevile  Dugat  and 
Mary  Dugat,  his  wife,  in  1879.  On  June  10,  1892,  David  Pruger  con- 
veyed to  Celestine  Smith  and  others  201  acres  off  the  west  side  of  said 
tract  of  653  3-10  acres  which  is  described  in  the  deed  of  conveyance 
by  metes  and  bounds.  Appellees  proved  a  regular  chain  of  title  to 
140  acres  of  this  tract  of  201  acres  from  the  grantees  in  said  convey- 
ance down  to  themselves.  They  then  introduced  in  evidence,  for  the 
purpose  only  of  showing  a  common  source  of  title,  a  deed  from  David 
Pruger  to  P.  Bourdreaux,  dated  July  11,  1881,  which  purports  to  con- 
vey fourteen  acres  of  the  Dever's  league  situated  in  Liberty  County,  de- 
scribed as  follows :  "Said  14  acres  of  land  is  to  be  2  acres  in  front  and 
runs  back  north  7  acres  and  known  as  the  Edwards  place,''  and  mesne 
conveyances  extending  from  Bourdreaux  down  to  the  appellant.  The 
deed  to  him  being  dated  January  31,  1894,  and  describes  the  tract  of 
fourteen  acres,  as  do  all  the  other  deeds  in  the  chain  from  Bourdreaux 
down  to  him,  just  as  it  is  described  in  the  deed  from  David  Pruger 
to  Bourdreaux.  The  14  acres  claimed  by  appellant  under  this  chain 
of  title  is  a  part  of  the  land  sued  for  by  the  appellees  and  claimed  by 
them  under  a  regular  chain  of  title  from  David  Pruger  down  to  them- 
selves. And  the  evidence  is  sufficient  to  show  that  the  strip  of  land 
adjudged  by  the  court  to  appellees,  though  claimed  by  appellant  to  be 
a  part  of  the  14  acres  described  in  the  deeds  to  him,  is  a  part  of  the 
land  embraced  in  the  deeds  to  appellees,  and  no  part  of  that  described 
in  the  deeds  to  appellant,  and  that  without  such  strip  he  has  all  the 
land  his  deeds  call  for,  and  the  very  land  his  deeds  describe.    The  evi- 
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dence  shows  that  the  deed  under  which  the  appellant  claims  was  re- 
corded and  that  he  had  paid  all  the  taxes  due  on  the  land  described 
by  it  from  its  date  down  to  the  time  this  suit  was  brought.  As  is  seen 
from  our  statement  of  the  case,  this  suit  was  instituted  on  August  the 
16th,  1904.  It  was  tried  in  September,  1905.  The  appellant  testified 
that  he  went  on  the  land  just  eleven  years  before  the  trial,  which  would 
make  the  date  of  his  entry  upon  it,  July,  1894;  that  he  built  his  house 
in  August  of  the  year  he  went  there,  and  he  did  not  build  his  fence 
until  a  month  or  so  after  he  built  his  Jiouse.  From,  this  testimony,  as 
well  as  from  other  evidence  in  the  record,  we  conclude  that  appellant 
failed  to  show  such  facts  as  were  necessary  to  make  out  his  defense  of 
the  ten  years^  statute  of  limitation,  in  that  he  failed  to  show  ten 
years  occupancy  accompanied  with  cultivation,  use  or  enjoyment. 

Conclusions  of  Law. — It  is  contended  by  appellant  that  the  court 
erred  in  its  judgment  because  appellees  neither  proved  title  from  the 
sovereignty  of  the  soil  nor  from  a  common  source.  Clearly  they  did 
not  prove  a  regular  chain  of  title  from  the  State;  but  this  was  not 
required,  if  they  showed  a  superior  title  to  appellant's  under  a  common 
source.  The  question,  then,  is  did  they  prove  such  title?  It  is  con- 
tended by  appellant  that  they  did  not,  for  the  reasons  that  the  evi- 
dence does  not  show  that  David  Fruger  is  the  common  source  of  title 
to  the  strip  of  ground  adjudged  to  appellees,  in  that  the  titles  emanating 
from  him  are  two  separate  and  distinct  tracts  of  land.  This  conten- 
tion can  not  be  sustained,  for  the  facts  bring  the  case  within  the  prin- 
ciple that  "where  there  is  a  question  as  to  the  position  of  a  common 
line,  there  is  necessarily  a  contest  concerning  the  land  embraced  l)etween 
the  respective  positions  of  the  line  as  claimed,  and  where  the  defendant 
seeks  to  hold  it  as  within  the  boundaries  of  his  deed,  it  is  such  a  chain 
as  enables  plaintiff  to  deraign  his  title  from  the  source  from  which 
defendants'  title  has  come,''  announced  in  Huth  v.  Heermann,  5  Texas, 
Civ.  App.,  655.  Indeed,  the  principle  that  "where  adjoining  owners 
have  purchased  land  from  a  common  vendor  and  there  is  a  dispute 
between  them  about  their  boundary  line,  each  claiming  that  his  tract 
extends  over  on  that  claimed  by  the  other,  such  vendor  is  the  common 
source  of  title  as  to  that  part  of  the  land  in  controversy,"  formulated 
as  a  proposition  in  appellees'  brief,  is  not  only  logically  correct,  but 
sustained  bv  authorities.  (Rice  v.  St.  Ix)uis,  etc.,  Rv.  Co.,  87  Texas, 
92.) 

It  is  also  urged  under  this  assignment,  that  if  a  common  source  of 
title  be  shown  the  very  evidence  which  proves  it  establishes  appellant's 
title  as  the  superior  one  because  it  was  the  first  to  emanate  from  that 
source.  This  would  be  correct  had  the  appellant  proved  the  execution 
of  the  deed  under  which  he  claims  from  Fruger  to  Bourdreaux.  But 
he  failed  to  do  so,  and,  on  this  account,  the  deed  was  excluded  when 
offered  by  him  in  evidence.  He  contends,  however,  that  inasmuch  as 
it  was  introduced  in  evidence  by  the  appellees  to  prove  common  source 
of  title,  it  was  in  evidence  for  every  purpose.  This  position  is  not 
correct;  for  in  making  proof  of  common  source  of  title  the  plaintiff 
has  the  right  to  introduce  his  evidence  for  that  purpose  only,  and 
where  so  introduced  it  will  not  be  considered  for  the  purpose  of  show- 
ing title  in  defendant,  unless  introduced  by  him.     (Ogden  v.  Bosse, 
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86  Texas,  346.)  In  this  case  it  is  said :  "The  proof  of  common  source 
does  not  mean  that  defendant  has  title  under  the  claim  proved,  but 
that  he  claims  to  have  title  imder  it.  .  .  .  It  is  true  when  both 
parties  claim  title  under  a  common  source,  the  plaintiff  must  prove 
that  he  has  the  better  title  in  order  to  recover;  that  is,  the  title  pro- 
duced by  the  plaintiff  must  be  better  than  that  produced  by  the  defend- 
ant ;  but  this  rule  does  not  require  of  the  plaintiff  to  prove  defendant's 
title  in  order  to  show  his  own  is  superior."  Hence,  Fruger  being  the 
common  source  under  whom  both  parties  claimed,  and  appellees  having 
shown  a  regular  chain  of  title  from  such  source,  and  the  appellant 
having  adduced  no  evidence  of  title  therefrom,  appellees  were  en- 
titled to  recover  the  land  in  controversy  unless  defeated  by  the  statute 
of  limitations. 

The  object  of  the  statute,  in  making  registry  of  the  deed  necessary 
to  enable  the  possessor  to  avail  himself  of  the  five  years  limitations,  is 
to  give  notice  to  the  owner  that  the  defendant  in  possession  is  claim- 
ing under  the  deed ;  and  if  there  is  such  uncertainty  of  description  that 
it  will  not  answer  the  purpose  intended,  it  can  not  be  considered  a  deed 
duly  registered  under  the  statute.  (Kilpatrick  v.  Sisneros,  23  Texas, 
136;  Flanagan  v.  Boggess,  46  Texas,  335;  Cook  v.  Oliver,  83  Texas, 
559;  Mooring  v.  Campbell,  47  Texas,  39;  Longley  v.  Warren,  11  Texas 
Civ.  App.,  269.)  As  is  said  in  the  case  last  cited,  "the  claim  under  the 
five  years'  statute  was  not  intended  to  rest  on  any  such  footing  or  mova- 
ble basis,  but  should  be  fixed  and  certain,  serving  notice  of  the  boun- 
daries of  the  hostile  claim  and  possession.'*  It  needs  no  argument  to 
demonstrate  that  the  land  described  in  appellant's  deeds  can  not  be 
identified  by  the  description  given  it  in  such  deeds  without  resorting 
to  extrinsic  evidence.  The  deed  as  it  is  found  on  the  record  should 
itself  furnish  such  notice  to  the  owner  of  the  land  as  will  enable  him 
to  identify  it  without  making  other  inquiry,  so  that  he  may  protect 
his  rights  against  one  in  possession  claiming  under  it.  The  descrip- 
tion in  the  deeds  under  consideration  give  no  such  notice,  and  there- 
fore do  not  support  the  five  years  statute  of  limitation. 

The  appellant  having  failed  to  prove  adverse  possession,  accom- 
panied by  cultivation,  use  or  enjoyment,  of  the  land  for  the  full  period 
of  ten  years  next  before  the  institution  of  this  suit,  did  not  make  good 
his  plea  of  limitation  under  the  statute  of  ten  years.  (Article  3343, 
Revised  Statutes  of  1895.) 

These  conclusions  of  law  together  with  our  findings  of  fact,  dispose 
of  all  appellant's  assignments  adversely  to  him  and  require  an  affirm- 
ance of  the  judgment. 

Affinned. 

Writ  of  error  refused. 
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St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Jas.  M. 

Pope. 

Decided  October  17,  1906. 

l.^Hanner  of  Stopping  Train — Question  of  Pact— Negligenee. 

Plaintiff  alleged  that,  while  in  the  performance  of  his  duties  as  a  brakeman 
upon  one  of  defendant's  freight  trains,  the  train  was  stopped  by  the  engineer  in 
such  a  sudden  and  unusual  manner  as  to  cause  him  to  be  thrown  to  the  ground 
and  injured.  Evidence  considered,  and  held  not  only  sufficient  to  require  the 
submission  to  the  jury  of  the  issue  of  negligence  in  the  respect  alleged,  but  also 
sufficient  to  support  the  verdict  of  the  jury  finding  the  defendant  guilty  of  neg- 
ligence. 

2. — Servant — Safe  Place  to  Work — ^Duty  of  Xaster. 

It  is  the  duty  of  a  master  to  exercise  ordinaiy  care  in  providing  a  reason- 
ably safe  place  for  the  servant  to  work.  This  duty  is  nondelegable,  and  the 
servant  has  the  right  to  assume  that  it  has  been  performed.  Facts  considered, 
and  held  to  support  the  finding  of  the  jury  that  the  defendant  company  was 
guilty  of  negligence  in  leaving  a  string  of  cars  uncoupled  on  a  siding,  plaintiff's 
duty  requiring  him  to  walk  along  the  top  of  said  cars. 

8. — Pilaster's  Negligence — No  Assnmed  Eisk. 

A  servant  never  assumes  the  risk  of  a  danger  arising  from  his  master's  neg- 
ligence unless  he  knows  of  the  act  of  negligence,  or,  in  the  discharge  of  his 
duties,  it  was  so  open  to  observation  that  he  will  be  charged  with  notice,  and  is 
cognizant  of  the  danger  incident  thereto. 

4. — Same^— Contribntory  Negligence. 

A  servant  has  the  right  to  assume  that  the  master  has  performed  his  duty, 
and  to  act  upon  such  assumption,  and  is  not  guilty  of  contributory  negligence  in 
80  doing. 

6. — ^Written  Enle-^Not  Necessary  for  Conrt  to  Constme,  When. 

When  a  rule  of  the  defendant  company  for  the  guidance  of  its  employes  is 
in  writing,  and  is  free  from  ambiguity  and  not  open  to  construction,  and  when 
the  applicability  or  inapplicability  of  said  rule  to  the  siding  in  question  was  a 
question  of  fact  to  be  determined  by  the  jury,  it  was  not  necessary  for  the  trial 
court  to  construe  such  rule  in  its  charge  to  the  jury. 

6. — ^Known  Negligence  of  Xaster— Duty  of  Servant. 

The  court  charged  the  jury  as  follows:  "If  cars  were  usually  or  custom- 
arily left  coupled  together,  but  if  they  were  sometimes  or  occasionally  left  un- 
coupled, then  if  that  fact  was  known  to  plaintiff,  or  if  it  was  obvious  to  plaintiff 
while  engaged  in  his  work  as  brakeman,  then  it  became  his  duty  to  use  ordinary 
care  to  ascertain  if  the  cars  were  uncoupled  on  the  occasion  in  question,  and  if 
he  failed  to  use  ordinary  care  to  ascertain  whether  or  not  the  cars  were  coupled, 
then,  if  he  was  injured  as  the  proximate  result  of  the  cars  being  uncoupled,  he 
can  not  recover."  Held,  when  taken  in  connection  with  entire  charge,  not  sus- 
ceptible of  the  construction  that,  if  the  cars  were  usually  or  customarily  left 
coupled  together,  then,  as  matter  of  law,  no  duty  rested  upon  plaintiff  to  ascer- 
tain whether  the  cars  were  coupled  on  the  occasion  of  the  injury.  But,  query, 
even  if  so  construed,  would  it  not  be  proper? 

7. — Same. 

In  order  to  ifelieve  the  master  from  liability  for  failure  to  perform  a  duty 
the  knowledge  of  the  servant  must  be  of  the  failure  to  perform  the  particular 
duty  in  question,  and  not  only  of  his  failure  to  discharge  a  similar  duty  on  prior 
occasions. 

8. — Concurring  Negligence  of  Xaster  and  Servant — ^Liability  to  Third  Party. 
A  railroad  company  is  not  relieved  from  liability  for  a  negligent  act  of  its 
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engineer  in  operating  a  train  because  such  engineer  knew,  or  might  have  known 
by  the  exercise  of  ordinarv  care,  that  the  company  itself  has  been  guilty  of  an- 
other act  of  negligence  which  concurred  with  his  own  in  causing  an  injury  to  an- 
other servant. 

9. — ^Ufnal  Xanner  of  Operatiiig  Train — ^Atsiuned  Eisk. 

The  court  chained  the  jury  that,  if  they  believed  from  the  evidence  that  the 
engineer  of  the  train  on  the  occasion  in  question  stopped  the  train  in  the  usual 
and  customary  manner  of  stopping  trains  on  defendant's  road,  under  similar  cir- 
cumstances, then  the  plaintiff  assumed  the  risk  from  the  manner  in  which  the 
cars  were  stopped,  and  was  not  entitled  to  recover,  even  though  they  believed  that, 
had  it  not  been  for  the  manner  in  which  the  cars  were  stopped,  plaintiff  would 
not  have  been  injured.    Held,  the  charge  was  correct. 

Appeal  from  the  District  Court  of  Smith  Count3\ ,  Tried  below  be- 
fore Hon.  R.  W.  Simpson. 

E.  B.  Perkins  and  Marsh  A  Mcllwaine,  for  appellant. — "Although 
there  may  be  snflBcient  evidence  in  a  case  to  require  the  court  to  submit 
it  to  the  jury  yet  if  the  verdict  rendered  thereon  is  against  the  pre- 
ponderance of  tfie  evidence  to  that  degree  which  shows  that  manifest 
injustice  has  been  done^  the  trial  court  may  and  should  grant  a  new 
triaP  and  upon  its  failure  to  do  so  the  judgment  should  be  reversed  and 
the  cause  remanded  by  this  court.  Choate  v.  San  Antonio  &  A.  P. 
Ry.,  90  Texas,  88;  s.  c.  91  Texas,  409,  410;  Lee  v.  International  & 
G.  N.  Ry.,  89  Texas,  590;  Gulf,  C.  &  S.  P.  Ry.  v.  Wilson,  59  S.  W., 
Rep.,  691. 

The  master  is  required  to  use  only  ordinary  care  and  diligence  to 
avoid  injuring  his  servant.  The  presumption  is  always  that  this  duty 
has  been  performed  by  the  master,  and,  in  a  suit  by  a  servant  to  re- 
cover damages  for  injuries  received  by  him  while  doing  the  work  of 
the  master,  the  burden  of  proof  is  upon  him  to  show  not  only  how  the 
injury  was  inflicted,  but  he  must  also  show  by  a  preponderance  of  the 
evidence  that  the  injuries  were  the  direct  and  approximate  result  of  the 
master^s  negligence.  This  being  true,  the  mere  fact  that  the  cars 
separated  would  not  show  that  the  separation  was  the  result  of  negli- 
gence on  appellant's  part,  the  occurrence  not  being  one  of  that  nature 
to  which  the  rule  "Res  Ipsa  Loquitur^'  is  applicable.  Houston  &  T.  C. 
Ry.  V.  Barrager,  14  S.  W.  Rep.,  242 ;  Missouri,  K.  &  T.  Ry.  v.  Thompson, 
li  Texas  Civ.  App.,  658;  Patton  v.  Texas  &  Pac.  Ry.,  179  F.  S.,  658; 
Northern  Pac.  Ry.  v.  Dixon,  139  Fed.  Rep.,  737. 

The  mere  fact  that  the  locomotive  and  cars  were  suddenly  stopped 
would  not  render  appellant  liable  to  appellee.  The  burden  of  proof 
being  upon  appellee,  it  was  necessary  that  he  show  by  a  preponderance 
of  the  evidence  that  the  sudden  stop  was  the  result  of  the  negligent 
omission  of  some  legal  duty  due  him  by  appellant  which  directly  and 
proximately  caused  him  to  be  injured.  Lovett  v.  Gulf,  C.  &  S.  F.  Ry., 
79  S.  W.  Rep.,  514;  Texas  &  Pac.  Ry.  v.  Bigham,  90  Texas,  223; 
Neely  v.  Ft.  Worth  &  R.  G.  Ry.,  72  S.  W.  Rep.,  159. 

Where  the  evidence  tending  to  support  an  issue  is  only  sufficient  to 
raise  a  mere  surmise  or  suspicion  the  question  is  one  of  law  and  not 
of  fact.  Joske  v.  Irvine,  91  Texas,  574 ;  Texas  Loan  Agency  v.  Flem- 
ing, 92  Texas,  463, 
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The  rule  introduced  in  evidence  being  in  writing,  it  was  the  pro- 
vince of  the  court  to  interpret  it,  and  it  clearly  appearing  that  the  rule 
was  intended  only  to  prevent  cars  left  standing  on  sidings  from  run- 
ning upon  the  main  line  and  thereby  endangering  the  lives  of  those 
operating  trains  thereon,  the  fact  that  appellant  may  have  been  guilty 
of  negligence  in  failing  to  keep  the  cars  coupled  would  not  render  it 
liable  in  that  its  negligence  in  this  respect  would  have  been  merely  a 
condition  which  rendered  the  injury  possible  and  not  the  direct  and 
proximate  cause  of  the  injury.  And  for  this  reason  it  was  error  for 
the  court  to  submit  as  a  distinct  ground  of  recovery  the  negligence  of 
appellant  in  failing  to  keep  the  cars  coupled.  Texas  &  Pac.  By.  v. 
Bigham,  90  Texas,  223 ;  Neely  v.  Ft.  Worth  &  B.  G.  By.,  72  S.  W.  Eep., 
159;  Ft.  Worth  &  B.  G.  By.  v.  Neely,  60  S.  W.  Bep.,  282. 

*T!n  order  to  warrant  a  finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong,  is  the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of.  the  attending  circumstances.^^  And  the  court,  by  instruct- 
ing the  jury  that  appellant  would  be  liable  if  an  ordinarily  prudent 
person  could  have  reasonable  anticipated,  etc.,  put  the  duty  too  strong 
on  appellant,  and  for  this  reason  the  charge  was  erroneous.  Milwaukee 
&  St.  P.  By.  V.  Kellogg,  94  U.  S.,  469. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by  de- 
fendant in  its  special  charge  No.  7  as  follows : 

'TTou  are  charged,  at  the  request  of  the  defendant,  that  although 
you  may  believe  from  the  evidence  in  this  case  that  the  engineer  did 
not  use  the  proper  care  and  caution  in  stopping  the  locomotive,  yet  if 
you  believe  from  the  evidence  that  plaintiff  would  not  have  been  thrown 
by  reason  of  the  manner  in  which  the  locomotive  was  stopped;  had  it 
not  been  that  the  cars  were  uncoupled,  then  the  fact  that  the  engineer 
did  not  use  the  proper  care  and  caution  in  stopping  the  locomotive 
would  not  render  the  defendant  liable  unless  you  believe  from  the  evi- 
dence that  the  engineer  ought  reasonably,  by  the  exercise  of  ordinary 
care  and  caution  on  his  part,  have  foreseen  or  known  that  the  cars 
were  not  coupled  together.^^  Texas  &  Pac.  Bv.  v.  Bigham,  90  Texas, 
223;  Neely  v.  Ft.  Worth  &  B.  G.  By.,  72  S.  W.  Bep.,  159;  Ft.  Worth 
&  B.  G.  By.  V.  Neely,  60  S.  W.  Bep.,  282. 

Johnson  &  Edwards,  for  appellee. — It  was  the  exclusive  province  of 
the  jury  to  judge  of  the  weight  and  credibility  of  the  testimony;  and 
the  first  five  assignments  will  be  overruled  if  there  was  evidence  from 
which  the  jury  might  reasonably  have  found  either  that  appellant  was 
negligent  in  the  manner  of  handling  or  stopping  the  train  or  was  neg- 
ligent in  leaving  the  cars  uncoupled  while  standing  together  in  a  string 
on  the  side  track,  apparently  coupled,  or  was  negligent  in  so  adjusting 
the  coupling  lever  that  the  cars  could  not  be  coupled  automatically, 
and  that  appellee  did  not  assume  the  risks  of  the  cars  being  uncoupled 
under  such  circumstances  and  of  the  lever  being  so  adjured,  and  was 
not  guiltv  of  contributory  negligence.  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Hol- 
land, 66  S.  W.  Bep.,  69,^0;  Houston  &  T.  C.  By.  Co.  v.  Bow^ll,  45  S. 
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W.  Rep.,  766,  767;  Texas  &  N.  0.  Rv.  Co.  v.  Ue,  74  S.  W.  Rep.,  349. 
350. 

Appellee  assumed  only  the  risks  which  were  ordinarily  incident  to 
the  service  in  which  he  was  engaged  and  those  which  he  knew  or  were 
obvious  to  him.  Appellant's  rule  and  ordinary  care  for  the  safety  of 
appellee  and  others  in  similar  service  required  that  the  cars  in  question 
be  coupled  together,  and  the  cars  were  usually  and  customarily  coupled 
together  under  circumstances  similar  to  those  in  evidence ;  the  evidence 
showed  only  occasional  or  isolated  acts  of  negligence  upon  the  part  of 
appellant's  employes  in  leaving  the  cars  uncoupled  on  the  sidings  in 
question,  and  appellee  did  not  assume  the  risk  of  the  cars  being  un- 
coupled. The  issues  of  fact  involved  in  the  question  of  the  assumed 
risk  were  properly  submitted  to  the  jury,  and  the  evidence  fully  war- 
rants the  verdict.  St.  Louis  S.  W.  Ry.  Co.  v.  Pope,  98  Texas,  535,  540 ; 
Bonnett  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Hannig,  91  Texas,  347,  351 ;  Texas  &  Pac.  Ry.  Co. 
V.  Eberhart,  91  Texas,  321;  Pordyce  v.  Culver,  22  S.  W.  Rep.,  239, 
240;  Missouri,  K.  &  T.  Ry.  Co.  v.  Milam,  50  S.  W.  Rep.,  421,  422; 
International  &  G.  N.  Rv.  Co.  v.  Johnson,  55  S.  W.  Rep.,  772;  Louis- 
ville &  N.  Ry.  V.  Ve8taC49  S.  W.  Rep.,  204. 

Appellee  was  in  the  proper  and  diligent  discharge  of  his  duty;  the 
cars  were  standing  in  a  string,  apparently  all  coupled  together;  his 
train  backed  against  and  coupled  to  them  without  stopping  and  con- 
tinued to  back  along  the  side  track,  when  it  became  his  duty  to,  and 
he  did  at  once  get  on  top  of  the  cars  and  walk  over  them  to  the  rear 
car ;  it  was  dark ;  under  these  circumstances  it  was  neither  required  nor 
customary  nor  practicable  for  appellee  to  make  the  inspection  necessary 
to  ascertain  that  the  cars  were  not  in  fact  coupled.  The  issue  of  con- 
tributory negligence  was  properly  submitted  to  the  jury,  and  the  evi- 
dence fullv  warrants  their  finding  upon  that  issue.  St.  Louis  S.  W. 
Rv.  Co.  v.*^  Pope,  98  Texas.  535,  540 ;  International  &  G.  N.  Ry.  Co.  v. 
Sipole,  29  S.  W.  Rep.,  686. 

NEILL,  Associate  Justice. — This  is  the  second  appeal  in  this  case 
by  the  railway  company.  The  nature  of  the  case  is  so  fully  and  clearly 
stated  in  the  opinions  on  the  first  appeal  (.82  S.  W.  Rep.,  360,  9*8 
Texas,  535,  86  S.  W.  Rep.,  5)  it  is  deemed  unnecessary  to  reiterate  it. 
The  judgment  now  before  us  is  for  $20,000. 

The  first  five  assignments  complain  of  the  court's  overruling  appel- 
lant's motion  for  a  new  trial.  These  assignments,  for  the  purpose  of 
obviating  a  separate  statement  under  each,  are  grouped  and  presented 
together  in  appellant's  brief.  As  they  present  different  propositions, 
We  are  asked  not  to  consider  them  because  violative  of  rules  prescribed 
for  briefing  causes.  But  as  they  all  attack  the  sufficiency  of  the  evi- 
dence -to  support  the  verdict,  and  much  of  the  testimony  is  as  pertinent 
to  one  assignment  as  to  the  other,  and,  in  order  to  deduce  conclusions  of 
fact,  we  must  review  the  evidence  any  way,  it  will  be  much  more  con- 
venient for  us  in  arriving  at  our  conclusions  of  fact  to  consider  the  as- 
signments in  connection  with  the  propositions  and  counter-propositions 
and  statements  under  them  contained  in  the  briefs  of  either  party  than 
it  would  be  should  we  ignore  them. 


620  Texas  Civil  Appeals  Beports,  Vol.  43.        [October, 

The  disposition  of  these  five  assignments  will  constitute  our  conclu- 
sions of  fact,  which  will  be  made  in  observance  of  the  well-established 
principle  that  the  most  favorable  inference  which  the  entire  evidence 
will  authorize  should  be  drawn  in  favor  of  the  verdict. 

1.  tTnder  the  first  assignment  it  is  contended  that  the  verdict  is 
contrary  to  the  law  and  the  preponderance  of  the  evidence,  in  that 
there  is  no  evidence  showing  defendant's  employees  in  charge  of  its 
locomotive  operated  the  same  other  than  would  have  been  done  by  an 
ordinary  prudent  person  under  similar  circumstances;  that  there  is  no 
evidence  showing  that  the  engineer  was  guilty  of  negligence  in  stop- 
ping the  train,  but  that  it  shows  conclusively  he  stopped  the  engine  and 
cars  in  a  careful  and  prudent  manner.  This  assignment  is  followed  by 
the  proposition,  that  ^'although  there  may  be  sufiBcient  evidence  in  a 
case  to  require  the  court  to  submit  it  to  the  jury,  yet  if  the  verdict 
rendered  thereon  is  against  the  preponderance  of  the  evidence  to  that 
degree  which  shows  that  manifest  injustice  has  been  done,  the  trial 
court  may  and  should  grant  a  new  trial;  and  on  its  failure  to  do  so 
the  judgment  should  be  reversed  and  the  cause  remanded  by  this  court.'* 

If  the  only  ground  of  negligence  alleged  as  plaintiff's  cause  of  action 
were  that  of  defendant's  employes  in  handling  the  engine  or  of  the 
engineer  in  stopping  the  train,  and  there  were  no  evidence  reasonably 
tending  to  prove  such  act  of  negligence,  unquestionably  the  motion  for 
a  new  trial  should  have  been  granted  for  that  reason.  But  it  is  seen 
from  the  pleadings  that  other  grounds  of  negligence  were  alleged  and 
from  the  record  that  evidence  was  introduced  to  sustain  them.  There- 
fore, if  it  should  be  conceded  that  there  was  no  evidence  tending  to 
show  negligence  in  operating  the  engine  or  in  stopping  the  train,  it 
would  not  follow  that  a  new  trial  should  have  been  granted  on  tiiat 
ground,  unless  it  should  further  appear  that  the  evidence  upon  the 
other  grounds  of  negligence  was  insuflScient  to  prove  them,  or,  if 
proven,  that  appellee's  injuries  were  not  proximately  caused  by  them. 
But  can  it  be  said  there  is  no  evidence  tending  to  prove  the  act  of  neg- 
ligence referred  to  in  this  assignment?  The  very  proposition  asserted 
under  it  impliedly  admits  there  is;  but  seeks  to  avoid  it  upon  the 
ground  that  the  finding  of  the  jury  is  against  the  preponderance  of  the 
evidence  to  an  extent  that  shows  manifest  injustice  has  been  done.  It 
is  the  province  of  the  jury  to  determine  the  credibility  of  witnesses  and 
the  weight  to  be  given  their  testimony.  While  this  province  may  not 
be  invaded  by  judges,  the  trial  judge,  who  hears  the  testimony  and  ob- 
serves the  demeanor  of  the  witnesses,  the  deportment  of  the  jury  during 
the  trial  and  the  attention  given  by  its  members  to  the  testimony  and 
argument  of  counsel,  may  determine  whether  the  jury  has  gone  be- 
yond the  bounds  of  its  province  to  render  a  verdict  against  the  pre- 
ponderance of  the  evidence  which  manifests  injustice;  but,  having  de- 
termined this  question  on  a  motion  for  a  new  trial  in  favor-  of  the 
verdict,  an  Appellate  Court  will  not,  ordinarily,  if  the  evidence  were 
sufficient  to  carry  the  case  to  the  jury  upon  an  essential  issue,  disturb 
the  verdict.  Therefore,  the  question  for  us  to  determine  under  this 
assignment  is,  whether  there  was  any  evidence  tending  to  sustain  plain- 
tiflPs  allegation  that  defendant's  engineer  was  guilty  of  negligence  in 
stopping  the  train  from  which  the  plaintiff  fell?    The  engineer,  know- 
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ing  or  charged  with  knowledge  of  the  fact  that  the  plaintiff  in  the  dis- 
charge of  the  duties  of  his  employment  was  on  top  of  the  cars  com- 
posing the  train,  was  charged  with  the  duty  of  ordinary  care  for  plain- 
tiff's safety,  that  is,  such  care  as  would  have  been  exercised  by  a  man 
of  ordinary  prudence  under  the  same  or  similar  circumstances.  If,  in 
his  manner  of  stopping  the  train,  he  failed  to  discharge  this  duty  to 
the  plaintiff,  he  was  guilty  of  an  act  of  negligence  imputable  to  the 
defendant.  In  determining  whether  an  act  is  negligent,  the  relation 
of  the  party  charged  with  the  act  to  the  one  complaining  of  it;  their 
duties  growing  out  of  such  relation;  their  relative  situation  or  posi- 
tion, at  the  time  the  act  was  done,  and  all  the  attending  facts  and  cir- 
cumstances tending  to  throw  light  upon  or  indicate  its  character, 
should  be  taken  into  consideration. 

At  the  time  the  act  in  question  was  committed,  one  of  defendant's 
freight  trains,  of  about  28  cars  with  a  crew  consisting  of  a  conductor, 
engineer,  and  three  brakemen  (plaintiff  being  the  rear  brakeman) 
reached  Mt.  Pleasants  and  backed  onto  a  storage  track  against  a  string 
of  cars  standing  thereon,  apparently  coupled  together,  pushing  them 
toward  the  opposite  end  of  the  siding.  When  the  train  took  the  siding, 
plaintiff  in  pursuance  of  his  duty,  coupled  the  rear  car  of  the  train  to 
the  front  car  of  the  string,  climbed  on  the  standing  cars  and  com- 
menced to  walk  on  top  of  them  to  the  rear  car,  for  the  purpose  of 
setting  the  brakes  and  signalling  the  engineer  when  they  were  pushed 
far  enough.  When  he  reached  the  open  space  between  the  third  and 
second  car  from  the  end  of  the  train  farthest  from  the  engine  and 
was  in  the  act  of  stepping  from  the  end  of  one  car  to  the  other  the 
engineer,  without  warning,  when  the  train  was  running  from  four  to 
six  miles  an  hour>  stopped  the  train  which  caused  the  second  car  from 
the  rear,  upon  which  plaintiff  was  about  to  step  from  the  third,  to 
separate  from  the  train  and  to  roll,  with  the  rear  car  attached  thereto, 
a  distance  of  25  feet  from  where  the  car  stopped  from  which  it  parted, 
thereby  causing  the  plaintiff  to  lose  his  footing  and  fall  from  the  end 
of  the  car  between  the  rails  of  the  railroad  track,  whereby  he  was  ser- 
iously and  permanently  injured. 

J.  B.  Taylor,  one  of  the  brakemen,  who  was  on  top  of  the  train, 
about  seven  or  eight  cars  from  the  engine,  testified  that  at  the  time 
plaintiff  was  hurt  the  train  stopped  suddenly;  that  the  engine  and 
some  of  the  cars  in  the  train  were  equipped  with  air,  the  air  working 
and  that  the  engineer  applied  the  air  and  the  train  stopped;  that  he 
knew  the  difference  between  a  service  application  and  an  emergency 
application  of  air  brakes,  and  that  the  train  stopped  like  an  emergency 
application  of  the  brakes  was  made. 

The  plaintiff  testified:  *'I  was  walking  towards  the  rear  so  as  to 
get  to  the  last  car,  and  I  lacked  two  cars  of  being  on  the  last  one,  and 
I  was  about  to  step  onto  another  one,  when  the  train  stopped  and  the 
car  I  was  stepping  to  went  out  from  under  me  and  I  went  to  the  ground. 
According  to  my  best  judgment  we  were  going  about  five  or  six  miles 
an  hour  at  the  time.  It  seemed  to  me  to  be  an  emergency  stop.  The 
train  stopped  by  means  of  the  air  brakes.  The  emergency  application 
is  made  with  about  all  the  air  available,  and  stops  the  train  almost  in- 
stantly.   A  stop  can  be  made  gradually  by  giving  just  a  little  air  at  a 
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time;  that  is  a  service  application.  When  the  air  is  applied  at  once  and 
a  stop  is  made  as  quick  as  it  can  be  made,  that  is  called  the  emergency 
application  of  the  air.  From  my  experience  as  a  railroad  man  and  the 
character  of  the  stop  that  was  made  I  would  consider  that  it  was  an 
emergency  application  of  the  air  that  stopped  the  train  that  night.  It 
stopped  as  quick  as  yon  could  snap  your  finger.  The  train  stopped, 
but  the  other  two  cars  rolled  away,  and  that  caused  me  to  fall  to  the 
ground  right  in  front  of  the  car  I  stepped  from.  I  struck  the  ground 
right  in  front  of  it,  in  the  middle  of  the  track.  I  guess  I  struck  the 
ground  some  six  or  seven  feet  in  front  of  it.  I  did  not  reach  that  point, 
because  it  was  stopped  and  could  not  reach  it.  It  stopped  at  once.  The 
service  application  of  the  air  is  the  usual,  customary  and  proper  ap- 
plication of  the  air  in  switching  trains  and  cars  in  the  yards  and  under 
circumstances  as  in  this  case.  It  is  not  common  for  a  train  switching 
in  the  yards  under  circumstances  as  in  this  case  to  be  stopped  suddenly 
as  the  engineer  did  this  train.  They  slow  them  down.  That  is  the 
usual  and  customary  stop.  The  train  was  not  handled  that  night  in 
the  manner  that  is  customary  and  usual  under  the  circumstances  with 
reference  to  a  stop.  There  was  no  emergency  that  I  knew  of  requiring 
an  emergency  application  of  air.  .  .  t  I  had  not  given  any  signal 
to  stop  the  train.  There  was  nothing  to  require  the  engineer  to  stop 
the  train  as  suddenly  as  it  was  stopped.  The  sudden  stopping  of  the 
car  threw  me  off,  together  with  the  rolling  away  of  the  other  car  to 
which  I  had  started  to  step.*'  The  nearest  car  on  the  track  north  of 
where  plaintiff  was  found  lying  after  he  fell  was  about  eight  feet  from 
him  and  the  nearest  south  waa  about  eighteen  feet.  The  car  nearest 
him  was  the  one  from  which  he  fell  and  the  one  south  the  one  he  was 
about  to  step  upon  when  the  train  parted. 

This  evidence  in  our  opinion  was  reasonably  suflScient  to  warrant  the 
jury  in  finding  that  the  engineer  brought  the  train  to  a  sudden  stop  and 
that  it  proximately  contributed  to  the  plaintiff's  fall  and  consequent 
injury.  This  being  so,  can  it  be  said  that  the  jury  were  not  warranted 
in  finding  that  this  act  was  negligence  ?  When  it  is  considered  that  the 
engineer  knew  that  plaintiff  was  on  top  of  the  train  and  that  his  duty 
required  him  to  walk  to  the  rear  end,  stepping  from  one  car  to  another ; 
that  in  making  stops  on  such  occasions  prior  to  that  time,  generally 
the  train  was  slowed  down  and  gradually  brought  to  a  standstill  without 
a  jar  of  any  moment;  that  by  the  laws  of  dynamics  to  bring  a  train 
moving  at  its  speed  to  a  sudden  stop  would  tend  to  project  an  un- 
fastened object  on  top  in  the  direction  the  train  was  gSing  with  a  force 
in  direct  ratio  to  the  speed  of  the  train,  it  can  not  be  said  as  a  matter 
of  law  that  such  act  was  not  negligence.  On  the  contrary,  it  must  be 
considered  a  matter  of  fact  for  the  determination  of  the  jur}',  and  the 
jury  having  decided  in  view  of  all  the  attending  facts  and  circumstances 
that  it  was  negligence,  and  the  trial  judge  having  sanctioned  the  ver- 
dict, it  is  not  for  this  court  to  disturb  it;  but  its  duty  to  make  such 
finding  of  facts  its  own,  which  is  accordingly  done. 

2.  The  second  assignment  of  error  complains  of  the  failure  of  the 
court  to  grant  defendant  a  new  trial  upon  the  ground  that  the  verdict 
is  against  the  great  weight  and  preponderance  of  the  evidence,  in  that 
it  conclusively  shows  that  the  rule  of  the  defendant  company  requiring 
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that  cars  left  on  sidings  at  grade  should  be  coupled  together,  etc.,  wa> 
not  applicable  at  Mt.  Pleasants,  and  that  the  grade  of  the  side  track 
there  was  not  such  as  rendered  it  necessary  to  couple  them  together, 
because  the  evidence  shows  they  would  be  held  in  place  by  their  own 
brakes,  and  plaintiff  had  no  right  to  presume  that  they  would  be 
coupled.  The  rule  referred  to  in  this  assignment  is  as  follows :  "Con- 
ductors must  see  that  the  brakes  are  set  on  cars  they  leave  on  sidings, 
and  when  the  siding  is  on  grade,  they  must,  when  practicable,  couple 
all  cars  together;  and  in  addition  to  setting  the  brakes  the  wheels  must 
be  blocked  and  safety  switches  properly  adjusted.  When  not  in  use 
safety  switches  must  be  left  open.  In  switching  trainmen  must  know 
that  brakes  are  in  good  order  before  cutting  off  cars/^  It  is  unnecessary 
to  iterate  the  evidence  pertinent  to  this  assignment;  but  it  is  deemed 
sufficient  to  say  that,  while  it  is  conflicting,  it  is  amply  sufficient  to 
warrant  the  jury  in  finding  that  the  siding  on  which  the  cars  were 
standing  was  on  grade,  and  such  as  under  the  rule  required  that  cars 
left  standing  thereon  be  coupled  together;  that  it  was  so  construed  and 
acted  upon  by  defendant's  employes  in  storing  cars  on  said  siding; 
and  that,  as  it  appeared  to  plaintiff  the  cars  were  coupled  together,  he 
had  the  right  to  assume  the  rule  had  been  observed  and  that  the  cars 
were  coupled  together.  And  that,  when  it  is  considered  that  it  was 
plaintiff's  duty  to  couple  the  string  of  cars  to  the  rear  of  his  train, 
then  go  on  top  and  walk  thereon  to  the  rear  end  of  the  farthest  car  of 
the  string  so  coupled,  the  jury  were  warranted  in  finding  as  a  fact  that 
the  failure  of  defendant  to  couple  all  the  cars  left  standing  on  the 
siding,  as  required  by  said  rule  was  such  a  breach  of  duty  it  owed  to 
plaintiff  as  constituted  negligence.  For  after  the  train  was  coupled  to 
the  cars  on  the  siding,  from  the  nature  of  his  employment,  the  top  of 
the  cars  became  plaintiff's  place  to  work,  which  the  law  required  the 
defendant  to  use  ordinary  care  to  see  was  reasonably  safe  for  him  in 
the  discharge  of  such  duties.  This  duty  rests  upon  the  master  and  is 
nondelegable ;  and  the  servant  had  the  right  to  assume  that  it  had  been 
performed.  It  can  not  be  said  as  a  matter  of  law  that  a  railway  com- 
pany who  leaves  a  string  of  cars  on  a  siding  where  its  rules  require 
them  to  be  coupled  together,  which,  though  apparently  coupled,  are  un- 
coupled, which  it  requires  afterwards  to  be  coupled  to  a  train  and 
pushed, back  along  the  siding,  could  not  reasonably  anticipate  that  the 
train  would  part  where  the  cars  were  not  coupled,  and  a  servant  whose 
employment  required  him  to  walk  along  the  top  of  the  cars  would 
probably,  by  reason  thereof,  fall  or  be  thrown  therefrom  to  the  ground 
and  injured.  On  the  contrary,  it  seems  to  us,  that  nothing  could  in 
the  nature  of  things,  be  more  reasonably  anticipated  from  such  facts. 
Wherefore,  we  overrule  the  assignment  and  find,  in  accordance  with  the 
verdict,  that  the  defendant  was  guilty  of  negligence  in  leaving  the 
string  of  cars  uncoupled  on  the  siding  and  that  such  negligence  caused, 
or  at  least  concurred  with  other  acts  of  negligence  alleged  against  de- 
fendant in  causing  plaintiff's  fall  and  consequent  injuries. 

3.  It  is  contended  by  the  third  assignment  of  error  that  the  verdict 
is  without  evidence  to  support  it,  in  that  the  evidence  shows  that  plain- 
tiff had  no  right  to  assume  that  the  cars  would  be  coupled  together  at 
the  time  he  attempted  to  pass  over  the  top  of  the  same,  and  that  he. 
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in  attempting  to  pass  over  the  tops  of  the  same  in  the  manner  he  did, 
assumed  the  risk  of  the  cars  not  being  coupled  together.  We  have  an- 
ticipated one  of  the  questions  raised  by  this  assignment  in  disposing  of 
the  preceding  one  by  holding  that  plaintiff  had  the  right  to  assume 
that  defendant^  under  the  facts  and  circumstances^  had  discharged  the 
duty,  personal  to  it,  of  having  the  cars  coupled  together.  Prom  which 
it  follows  as  a  logical  sequence  that,  in  passing  along  tiie  tops  of  them, 
he  did  not  assume  the  risk  of  their  being  uncoupled ;  for  a  servant  never 
assumes  the  risk  of  a  danger  arising  from  his  master's  negligence,  unless 
he  knows  of  the  act  of  negligence,  or  in  the  discharge  of  tiie  duties  of 
his  employment  it  was  so  open  to  his  observation  that  he  must  neces- 
sarily have  known  of  it,  and  is  cognizant  of  the  danger  incident  to 
such  act  of  negligence.  The  evidence  shows  no  knowledge  of  plaintiff 
of  the  fact  that  defendant  had  failed  to  discharge  its  duty  of  having 
the  cars  coupled  together,  nor  of  such  facts  as  would,  in  the  course  of 
his  employment,  impute  to  him  knowledge  of  such  act  of  negligence. 
Besides,  the  evidence  is  sufficient  to  show  that,  even  had  it  been  proven 
that  plaintiff  knew  or  was  charged  with  knowledge  of  such  negligent  act, 
had  it  not  been  for  the  negligence  of  defendant's  engineer  in  suddenly 
stopping  the  train,  that  the  cars,  though  uncoupled,  would  probably 
not  have  separated.  Hence  the  plaintiff,  not  anticipating  sudi  negli- 
gence of  the  engineer,  could  not,  though  he  had  known  fiie  cars  were 
uncoupled,  have  foreseen  the  danger  arising  therefrom  in  connection 
with  such  act  of  negligence  of  the  engineer;  and  would  not,  therefore, 
be  held  to  have  assumed  the  risk  of  walking  along  the  tops  of  the  cars. 
Hence,  we  find,  with  the  jury,  as  a  fact  that  no  such  risk  as  is  indi- 
cated by  the  assignment  of  error  was  assumed  by  the  plaintiff. 

4.  The  fourth  assignment  of  this  group  complains  of  the  court's 
not  granting  defendant  a  new  trial  upon  the  ground  that  the  preponder- 
ance of  the  evidence  shows  that  plaintiff  knew,  or  should  have  known, 
by  the  exercise  of  ordinary  care  and  diligence,  that  the  cars  were  not 
coupled  together  before  and  at  the  time  he  attempted  to  pass  over  them, 
and  had  it  not  been  for  his  own  negligence  in  attempting  to  pass  over 
the  cars  without  ascertaining  they  were  uncoupled  he  would  not  have 
been  injured.  This  assignment  is  like  the  one  just  disposed  of,  save 
that  it  substitutes  contributory  negligence  for  assumed  risk,  and  the 
questions  raised  by  it  have  virtually  been  settled  by  our  disposition  of 
the  others.  Instead,  however,  of  the  preponderance  of  evidence  show- 
ing that  plaintiff  knew  the  cars  were  uncoupled,  it  indisputably  shows 
that  he  was  wholly  ignorant  of  such  fact.  His  testimony,  cited  by  us 
in  considering  the  first  assignment  of  error,  shows  that  the  cars  appeared 
to  him  to  be  all  coupled  together  and  that  he  thought  they  were.  As 
has  been  seen,  it  was  defendant's  duty  to  have  them  coupled,  that  plain- 
tiff had  the  right  to  assume  such  duty  had  been  performed  and  act  upon 
such  assumption  and  that  he  did  act  upon  it.  An  act  of  negligence  of 
the  master  towards  his  servant  can  not  be  so  shifted  from  the  one  to 
the  other  as  to  make  the  latter  guilty  of  contributory  negligence  in 
doing  another  act  in  the  discharge  of  his  duty,  unless  he  knew  or  was 
charged  with  the  former's  negligent  act  and  reali2sed  the  danger  inci- 
dent thereto.  Hence,  we  find  as  a  fact  that  plaintiff  was  not  guilty  of 
contributory  negligence  either  in  failing  to  inspect  the  cars  for  the 
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purpose  of  ascertaining  whether  they  were  coupled,  or  in  assuming  they 
were  coupled  and  proceeding  on  such  assumption  to  the  discharge  of 
his  duty. 

5.  The  fifth  and  last  assignment  of  this  group  of  assignments,  com- 
plains that  the  verdict  is  against  the  great  weight  of  evidence  in  that 
there  is  no  evidence  that  defendant  was  guilty  of  any  negligence  in 
respect  to  the  separation  of  the  cars,  it  appearing  from  the  evidence  (1) 
that  the  coupling  appliances  of  the  cars  were  in  good  condition;  (2) 
that  though  in  such  condition,  there  was  no  evidence  that  the  cars  were 
put  on  the  siding  at  the  same  time  or  in  the  same  string;  (3)  there 
was  no  evidence  tending  to  show  when  the  cars  were  put  on  the  siding, 
nor  that  defendant,  by  the  exercise  of  ordinary  care  could  have  discov- 
ered that  the  cars  were  not  coupled  together  before  plaintiff  was  in- 
jured; and  (4)  there  was  no  evidence  that  the  lever  of  the  coupler  of  the 
cars  was  raised  when  the  cars  separated.  As  we  read  the  record,  there 
was  evidence  on  all  these  issues,  such  as  warranted  the  jury  in  finding 
in  plaintiflf's  favor  upon  them. 

The  string  of  cars  referred  to  in  the  assignment  consisted  of  seven 
or  eight  freight  cars  all  equipped  with  automatic  couplers.  The  witness 
Cella  testified  that  he  and  Tumey  examined  the  coupler  of  the  car  that 
separated  from  the  train  about  twenty-five  minutes  after  the  accident 
happened  and  that,  in  working  the  coupler  by  raising  the  lug,  then 
shoving  the  knuckles  in  and  dropping  the  lug,  he  noticed  that  the 
knuckles  would  open  two  or  three  times  and  would  not  hold.  Tumey 
testified  that  the  coupler  was  what  is  called  the  "Missouri  Pacific  Coup- 
ler,'* which  is  worked  by  a  bar  or  lever  that  raises  the  lug  which  holds 
the  knuckles  in  their  place;  that  the  knuckle  is  in  the  end  of  the  draw- 
bar; that  when  the  lever  is  pushed  up  it  raises  the  lug  and  there  is 
a  notch  or  socket  that  the  lever  can  be  pushed  into  and  it  will  lock 
and  hold  the  lug  up,  and  the  coupling  can  not  be  made  as  long  as  the 
lug  is  up;  and  this,  is  the  condition  in  which  he  found  the  coupler. 
That  when  the  lug  is  dropped  it  holds  the  knuckles  in  their  place  and 
the  coupling  is  made;  that  the  lug  of  the  coupler,  so  far  as  he  knew, 
was  in  good  order;  but  that  the  lever  was  up  and  placed  in  a  notch 
to  hold  it  up;  and  that  he  called  Cellars  attention  to  the  position  of 
the  lug  and  lever  of  the  coupler,  and  remarked  to  him,  "This  is  how 
Jim  was  hurt.*'  The  witness  Hickman  testified  that  he  examined  the 
couplers  of  both  cars  (the  one  that  separated  from  the  train  and  the 
one  in  the  train  next  to  it)  about  twenty-five  minutes  after  plaintiff  was 
injured.  That  both  couplers  were  automatic  and  operated  by  a  lever; 
that  the  lever  on  the  car  north  of  Pope  was  down  and  the  knuckle 
closed,  and  the  lever  of  the  one  south  of  him  was  raised  and  locked  so 
that  it  would  not  couple  automatically,  and  that  the  condition  of  the 
coupler  on  the  car  south  of  Pope  was  such  that  it  would  not  couple 
automatically  or  by  coming  in  contact  with  the  coupling  on  another 
car.  This  evidence  is  certainly  sufficient  to  warrant  the  jury  in  finding 
that  the  coupling  appliances  of  the  cars  were  not  in  good  condition  and 
that  the  lever  of  one  of  the  cars  was  raised  when  the  cars  separated. 
For  there  being  no  evidence  that  the  couplers  were  tampered  with  be- 
tween the  occurrence  of  the  accident  and  the  time  they  were  examined 
Vol.  XLIII.  Civil— 40. 
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by  those  witnesses,  the  jury  was  warranted  in  concluding  that  the  coup- 
lers were  in  the  same  condition  when  the  accident  occurred  that  they 
were  when  examined.  This  is  told  by  the  accident  itself ;  for  it  can  he 
accounted  for  upon  no  other  theory  than  that  the  condition  of  the 
couplers  was  the  same  before  the  accident  that  it  was  found  they  were 
afterwards.  It  is  immaterial  whether  this  condition  was  known  to  de- 
fendant or  not.  It  was  its  duty  to  know  it,  and  the  simplest  inspection 
would  have  revealed  it,  and  at  the  same  time  disclosed  the  fact  that  the 

.    two  cars  were  not  coupled. 

We  take  it  that  it  is  immaterial  when  the  string  of  cars  were  placed 
upon  the  siding,  or  whether  at  the  same  time  or  not.  However,  these 
were  matters  peculiarly  within  the  knowledge  of  the  defendant,  and  if 
it  was  material  to  show  that  the  cars  were  not  placed  there  together 
in  one  "cut"  at  the  same  time,  it  was  up  to  the  defendant  to  prove  it; 
and  in  the  absence  of  such  proof,  it  should  be  presumed  from  the  char- 
acter, condition  and  relative  position  of  the  cars  that  they  were. 

6.  The  sixth  assignment  of  error  is  directed  against  the  following 
portion  of  the  court's  charge:  "If  you  find  from  a  preponderance  of 
the  evidence  that  some  employes  of  defendant  other  than  plaintiff  neg- 
ligently left  a  string  of  cars  standing  together  on  the  sidetrack  in  ques- 
tion and  apparently  coupled  to  each  other  and  that  such  employes  neg- 
ligently left  some  of  the  cars  in  the  string  uncoupled,  and  that  the 
cars  which  were  so  left  uncoupled  separated  while  being  operated,  and 
if  you  further  find  that  plaintiff,  while  in  the  discharge  of  his  duty 
as  brakeman,  was  on  top  of  the  cars  and  that  while  exercising  ordinary 
care  he  fell  from  one  of  the  cars  to  the  ground  because  of  the  cars 
separating  and  was  injured  as  the  direct  and  proximate  result  of  the 
cars  being  left  uncoupled  and  would  not  have  been  injured  if  the  cars 
had  not  been  left  uncoupled,  and  if  you  further  find  that  to  leave  cars 
on  thfe  sidetrack  in  question  uncoupled  when  standing  together  in  a 
string  and  apparently  coupled  to  each  other  was  negligence  and  was 

•  dangerous  and  not  reasonably  safe  to  plaintiff  in  the  performance  of  his 
duty  as  brakeman  in  handling  and  working  with  the  cars  or  to  some 
other  employe  of  defendant  engaged  in  like  service  and  uuder  the  same 
circumstances,  and  if  you  further  find  that  an  ordinarily  prudent  per- 
son would  have  reasonably  anticipated  or  foreseen  that  plaintiff  or 
some  oilier  employe  of  defendant  engaged  in  the  work  in  which  plain- 
tiff was  engaged  at  the  time  he  was* injured  would  likely  be  injured 
while  working  with  the  cars  as  plaintiff  was  when  he  was  injured  by 
the  cars  being  left  uncoupled  and  that  an  ordinarily  prudent  person 
would  not  have  left  the  cars  uncoupled  under  the  circumstances  in  evi- 
dence, then  you  will  find  for  plaintiff.  But  unless  you  do  so  find  as 
above  set  forth,  you  will  find  for  the  defendant  on  this  phase  of  the 
case;  and  although  you  should  find  as  above  set  forth,  still  you  will 
find  for  the  defendant  if  you  find  that  plaintiff  assumed  the  risks  of 
the  cars  being  left  uncoupled  or  was  guilty  of  contributory  negligence 
as  explained  in  other  portion  of  the  instructions  given  you."  Under 
this  assignment  eight  propositions  are  sought  to  be  maintained,  none 
of  which  questions  the  correctness  of  the  abstract  principles  of  law 
embodied  in  the  charge,  but  complains  that  the  evidence  is  insuflBcient 
to  authorize  it.    All  these  propositions,  except  the  seventh,  which  com- 
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plains  of  the  court's  not  interpretating  the  rule  quoted  by  us  in  consider- 
ing previous  assignments,  which  relates  to  leaving  cars  on  sidings,  because 
in  writing,  have  been  answered  and  disposed  of  by  what  we  have  said 
in  considering  the  five  preceding  assignments,  and  need  not  be  further 
noticed.  In  regard  to  the  court's  not  construing  the  rule  referred  to 
in  the  seventh  proposition  under  this  assignment,  we  have  to  say  that 
the  rule  is  free  from  ambiguity  and  not  open  to  construction.  It  is  not 
referred  to  in  the  part  of  the  charge  complained  of.  The  only  ques- 
tion in  relation  to  it  was  whether  it  was  applicable  to  the  siding  upon 
which  the  string  was  placed,  which  arose  from  a  difference  of  the  wit- 
nesses as  to  the  character  of  the  siding,  some  testifying  it  was  "on 
grade'*  within  the  meaning  of  the  rule,  and  others  that  it  was  not. 
This  was  a  question  of  fact  and  not  of  construction.  The  applica- 
bility or  inapplicability  of  the  rule  to  the  siding  in  question  was  only 
evidence  upon  the  issue  of  negligence  as  to  the  cars  being  uncoupled, 
to  be  considered  by  the  jury  in  connection  with  all  the  other  facts  and 
circumstances  bearing  upon  such  issue.  The  applicability  or  inapplica- 
bility of  the  rule  to  that  particular  siding  was  a  question  for  the  jury 
to  decide.  They  may  have  considered  it  inapplicable,  and  have  still 
found  (which  they  would  have  been  warranted  in  doing)  that  in  view 
of  all  the  facts  and  circumstances  bearing  upon  the  issue  the  defendant 
was  negligent  towards  the  plaintiff  in  leaving  the  cars  uncoupled  upon 
the  siding,  or  they  may  have  considered  it  applicable,  and  have  found 
that  taking  it  in  connection  with  all  the  evidence  defendant  was  not 
negligent  in  leaving  the  cars  there.  A  jury  may  find  any  way  they 
may  deem  proper  and  right  upon  an  issue  of  negligence,  if  the  evidence 
makes  it  an  issue,  and  when  the  verdict  has  passed  the  scrutiny  of 
the  trial  judge,  no  Appellate  Court  can  rightly  disturb  it  if  the  charge 
submitting  the  issue  was  correct,  unless  it  cap  say  such  finding  is  so 
manifestly  unjust  as  to  show  that  it  is  the  product  of  passion,  corrup- 
tion or  prejudice.  To  the  credit  of  juries,  be  it  said  that  such  cases 
rarely  come  before  the  appellate  tribunals  of  Texas. 

7.  This  part  of  the  charge,  "if  cars  were  usually  or  customarily 
left  coupled  together,  but  if  they  were  sometimes  or  occasionally  left 
imcoupled,  then  if  that  fact  was  known  to  plaintiff  or  if  it  was  obvious 
to  plaintiff  while  engaged  in  his  work  as  brakeman,  then  it  becomes 
his  duty  to  use  ordinary  care  to  ascertain  if  the  cars  were  uncoupled  on 
the  occasion  in  question,  and  if  he  failed  to  use  ordinary  care  to  ascer- 
tain whether  or  not  the  cars  were  coupled,  then,  if  he  was  injured  as 
the  proximate  result  of  the  cars  being  uncoupled,  he  can  not  recover,'' 
is  made  the  subject  of  the  seventh  assignment  of  error.  It  is  urged 
that  the  effect  of  this  is  to  instruct  the  jury  that  if  the  cars  were  usually 
or  customarily  left  coupled  together,  that  as  a  matter  of  law  no  duty 
rested  upon  appellee  to  ascertain  whether  the  cars  were  coupled  on  the 
occasion  he  was  injured.  When  this  part  of  the  charge  is  taken  and 
construed  with  the  charge  as  an  entirety  it  can  not  be  rightly  construed 
to  have  the  effect  here  contended  for.  But  suppose  for  the  purpose  of 
argument  such  construction  was  given  it,  would  it  not  be  in  harmony 
with  the  law?  The  duty  of  inspection  primarily  rests  upon  the 
master,  and  his  servant  whom  he  puts  to  work  may,  ordinarily,  assume 
that  such  duty  has  been  performed;  and  that  his  master  has  used  or- 
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dinary  care  to  provide  for  his  safety  by  seeing  that  the  place  where, 
and  the  instrumentalities  with  which  he  is  to  do  the  work  are  reason- 
ably safe  for  him  in  its  performance.  It  would  seem  from  the  char- 
acter of  the  work,  that  there  could  be  no  reason  for  ordinary  minds 
to  reach  any  other  conclusion  than  it  would  be  unsafe  to  do  it  unless 
the  string  of  cars  were  coupled  together;  from  which  it  would  logically 
follow  that  it  devolved  upon  the  defendant  to  exercise  ordinary  care 
to  see  that  this  was  done  before  placing  the  plaintiff  on  the  top  of  the 
cars  where  he  would  likely  be  injured  in  the  performance  of  his  duties 
if  the  cars  were  not  coupled  together;  and  that  plaintiff  could  act 
upon  the  assumption  that  defendant  had  performed  its  duty  unless  he 
knew  the  defendant  had  sometimes  failed  in  this  duty  to  him  or  its 
servants  in  like  employment  by  occasionally  leaving  such  cars  uncoupled 
upon  the  siding,  or  it  was  obvious  to  plaintiff  while  engaged  in  his 
work  as  a  brakeman.  If  such  was  the  case,  then,  according  to  the 
part  of  the  charge,  it  became  plaintiff's  duty  to  use  ordinary  care  to 
ascertain  if  the  cars  were  uncoupled  on  the  occasion  in  question  (wheth- 
er plaintiff's  knowledge  of  the  fact  of  defendant's  occasionally  leaving 
the  cars  uncoupled  would,  as  a  matter  of  law,  shift  the  duty  of  inspec- 
tion from  the  master  to  the  servant,  we  need  not  determine,  though  it 
would  seem  to  us  that  it  is  rather  a  question  of  fact  than  of  law)  and 
if  he  failed  to  use  ordinary  care  to  ascertain  whether  the  cars  were 
coupled,  and  was  injured  as  the  proximate  result  of  their  being  un- 
coupled, he  could  not  recover.  Therefore,  if  the  paragraph  of  the 
charge  under  consideration  should  be  given  the  forced  construction  con- 
tended for  by  the  defendant,  we  are  not  prepared  to  say  that  it  would 
be  erroneous.  But  however  this  may  be,  the  defendant  is  in  no  con- 
dition to  complain  of  it,  for  special  charges  requested  by  its  counsel 
are  as  much  open  to  the  construction  it  seeks  to  have  placed  on  the 
charge  complained  of  as  such  charge  is  itself.  We  believe  the  paragraph 
of  the  charge  in  question  was  more  favorable  to  defendant  than  it  had 
the  right  under  the  law  to  expect 

8.  The  eighth  assignment  of  error  complains  of  the  following  para- 
graph of  the  court's  charge:  "Plaintiff  also  assumed  all  those  risks 
which  arose  from  the  maimer  in  which  defendant  conducted  the  busi- 
ness in  which  plaintiff  was  engaged.  And,  although  you  may  find  that 
a  rule  of  defendant  required  cars  to  be  left  coupled  when  standing  to- 
gether on  the  sidetrack  in  Mt.  Pleasant,  yet  if  in  the  management  and 
conduct  of  defendant's  business  they  were  not  usually  left  coupled,  he 
can  not  recover  if  the  injuries  complained  of  resulted  from  such  man- 
ner, if  any,  of  leaving  the  cars  uncoupled.  But  if  the  cars  on  the  side- 
track in  question  were  usually  and  customarily  left  coupled  to  each 
other  when  standing  together  and  if  the  plaintiff  did  not  know  and 
could  not  have  known  by  the  exercise  of  ordinary  care  that  the  cars  in 
question  were  not  all  coupled  together,  then  he  did  not  assume  the  risk 
of  the  cars  being  left  uncoupled."  Much  we  have  said  in  considering 
other  assignments  is  applicable  to  this  one,  and  need  not  be  repeated. 
If  there  is  any  vice  in  this  part  of  the  charge  it  is  too  onerous  on  the 
appellee,  in  that  it  makes  him  assume  the  risk  of  the  cars  being  un- 
coupled if  by  the  exercise  of  ordinary  care  he  could  have  known  that 
appellant's  rule  requiring  cars  on  sidings  to  be  kept  coupled  was  not 
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commonly  observed;  for  a  rule  of  the  master  which  simply  declares  and 
provides  for  a  duty  personal  to  him,  which  he  owes  to  the  servant  can 
not,  because  habitually  violated,  exonerate  the  master  from  the  dis- 
charge of  such  duty,  and  cast  upon  the  servant  the  burden  of  discharg- 
ing it  and  charge  him  with  the  assumption  of  a  risk  which  never  would 
have  occurred  had  the  master  discharged  his  duty.  If  such  were  the 
law,  the  master  would  have  only  to  make  a  rule  declarative  of  a  non- 
delegable duty,  and  then  so  habitually  violate  it  as  to  bring  knowledge 
to  his  servant,  in  order  to  exonerate  himself  from  the  consequences  of 
his  failure  to  discharge  it,  by  visiting  the  consequences  of  such  failure 
upon  the  very  servant  to  whom  he  owed  such  duty.  In  no  case  does 
the  servant  assume  the  risk  from  the  failure  of  the  master  to  do  his 
duty,  unless  he  knows  of  the  failure  and  the  attendant  risk,  or,  in  the 
ordinary  discharge  of  his  own  duty,  must  necessarily  have  acquired  the 
knowledge.  His  knowledge  must  be  of  the  failure  of  the  master  to 
discharge  the  very  duty,  the  breach  of  which  is  complained  of.  not  his 
failure  to  discharge  a  similar  duty  on  prior  occasions.  It  makes  no 
difference  if  the  master  has  frequently  before  failed  to  discharge  a 
similar  duty,  unless  such  prior  fa^ures  were  so  persistent  and  frequent 
as  to  charge  the  servant  with  knowledge  of  the  master^s  failure  to 
discharge  the  very  duty  alleged  to  have  been  violated,  the  servant  may 
act  upon  the  assumption  that  it  has  been  performed  by  his  master.  As 
to  whether  such  prior  failures  have  been  so  frequent  and  persistent  as 
to  charge  the  servant  with  knowledge  of  the  master^s  breach  of  duty  in 
the  instance  in  question  is  a  matter  of  fact  for  the  jury  and  not  for 
the  court  to  determine.  With  the  exception  of  that  part  which  is  too 
favorable  to  defendant,  the  portion  of  the  charge  under  consideration 
is  in  accord  with  the  decisions  of  the  courts.  (Missouri,  K.  &  T.  Ry. 
V.  Hannig,  91  Texas,  347;  Bonnett  v.  Galveston,  H.  &  S.  A.  Ey.  Co., 
89  Texas,  72;  Texas  &  P.  Ry.  Co.  v.  Eberheart,  91  Texas,  322;  St.  Louis 
S.  W.  Ry.  V.  Rea,  87  S.  W.  Rep.,  324;  Peck  v.  Peck,  87  S.  W.  Rep., 
248.) 

9.  .  We  can  not  perceive  that  the  portion  of  the  charge  made  the  sub- 
ject of  the  ninth  assignment  is  obnoxious  to  the  objection  that  it  was 
calculated  to  induce  the  jury  to  believe  that  the  court  was  of  the  opin- 
ion that  any  issuable  fact  submitted  by  it  had  been  proved.  Without 
any  intimation  on  the  part  of  the  court  as  to  its  opinion  on  any  of 
such  facts,  it  appropriately  submitted  the  issues  raised  by  them  to  the 
jury  for  their  determination,  and  clearly  enunciated  the  law  arising 
from  such  facts  if  found. 

10.  There  was  no  error  in  the  court's  refusal  to  give  the  special 
charge  requested  by  defendant's  counsel  as  is  complained  of  in  the 
tenth  assignment.  It  would  be  a  strange  doctrine  which  would  relieve 
a  railroad  company  from  the  consequences  of  a  negligent  act  of  its  en- 
gineer in  operating  a  train,  because  such  engineer  might,  by  the  exer- 
cise of  ordinary  care,  have  known  or  foreseen  that  the  company  itself 
had  been  guilty  of  another  act  of  negligence  which  concurred  with  his 
in  causing  injury  to  another  servant.  Special  charge  number  seven 
referred  to  in  the  assignment  was  properly  refused. 

11.  The  eleventh  assignment  of  error  complains  of  this  part  of  the 
court's  main  charge :    ^Tou  are  instructed  that  if  you  believe  from  the 
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evidence  that  the  engineer  of  the  train  in  question  stopped  the  train 
on  the  occasion  in  question  in  the  manner  that  was  usual  or  customary 
for  trains  on  defendant's  road  to  be  stopped  under  the  same  or  similar 
circumstances^  then  the  plaintiff  assumed  the  risk  from  the  manner 
in  which  the  cars  were  stopped,  and  you  will  find  for  defendant  on  this 
phase  of  the  case,  although  you  may  believe  that  had  it  not  been  for  the 
manner  in  which  the  cars  were  stopped  he  would  not  have  been  in- 
jured/' This  is  clearly  the  law  upon  the  issue  it  submits  of  assumed 
risk.  If  the  defendant  deemed  it  too  restrictive,  and  desired  a  charge 
to  present  any  other  matter  affecting  the  issue  of  assumed  risk  than 
the  manner  of  stopping  the  cars,  it  should  have  prepared  and  requested 
a  special  charge  in  regard  to  it.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hill,  95 
Texas,  629 ;  Ratteree  v.  Galveston,  H.  &  S.  A.  Ry.  Co*.,  81  S.  W.  Rep., 
566;  International  &  G.  N.  Rv.  Co.  v.  Vanlandingham,  85  S.  W.  Rep., 
847;  Crowder  v.  St.  Louis  S.  W.  Ry.  Co.,  87  S.  W.  Rep.,  166.) 

12.  The  twelfth  assignment  complains  that  the  verdict  is  excessive. 
It  is  a  large  one,  but  when  the  nature  and  character  of  plaintiff's  in- 
juries, his  long  and  intense  suffering,  his  age,  and  prior  earning  ca- 
pacity are  considered,  it  can  not  be  said  that  the  verdict  shows  that  the 
jury  were  actuated  by  sympathy,  passion  or  prejudice,  nor  are  we  able 
to  say  that  the  damages  recovered  exceed  just  compensation. 

There  is  no  error  requiring  a  reversal  of  the  judgment  and  it  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 
Marvin  A.  Nesbit. 

Decided  October  17,  1906. 

1. — ^Injiiry  to  Child — ^Employes  with  Defective  Sight  and  Hearing — ^Hegligenoe. 
The  engineer  in  charge  of  defendant's  engine  was  partiallj  blind  and  the  fire- 
man partially  deaf.  A  child  four  years  of  age  was  struck  and  injured  by  the 
engine  while  attempting  to  cross  the  railroad  track;  for  some  time  and  distance 
before  reaching  the  crossing  the  child  was  in  plain  view  of  the  engineer  and  the 
purpose  of  the  child  to  attempt  to  cross  the  track  in  front  of  the  engine  was  evi- 
dent. Held,  if  the  infirmities  of  the  engineer  prevented  him  from  seeing  the  child, 
then  defendant  was  negligent  in  employing  him;  and  if  he  could,  by  the  exercise  of 
ordinary  care,  have  seen  and  known  that  the  child  intended  crossing  the  track, 
then  his  negligence  will  be  imputed  to  defendant. 

2. — Child — Contribntory  Negligence. 

The  same  rules  can  not  be  applied  to  children  of  tender  yrars  as  to  adults 
in  th«  matter  of  negligence ;  such  children  can  not  be  guilty  of  contributory  neg- 
ligence. 

3. — Objectionable  Argument — Absence  of  Exception. 

Unless  objection  is  offered  lo  an  argument  at  the  time  it  is  made,  notice  of 
the  objection  will  not  be  taken  on  appeal. 

4. — Failure  to  Introduce  Witness — Hearsay. 

Plaintiff  proved  by  one  of  the  attorneys  for  defendant  that  the  conductor  on 
the  train  that  caused  the  injury  was  present  at  the  trial,  and  defendant  then 
:(Mi«j]it  to  prove  what  the  conductor  testified  to  on  a  former  trial.  Held,  properly 
excluded  as  hearsay. 
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5. — Child — PreBnmption  of  Danger — Negligence. 

Defendant  could  not  excuse  its  negligence  on  the  ground  that  the  child  would 
not  have  been  hurt  if  it  had  not  fallen  as  it  attempted  to  cross  the  track.  De- 
fendant had  no  right  to  assume  that  an  infant  four  years  of  age  could  pass  safely 
across  the  track  in  front  of  its  moving  engine.  It  was  n^ligence  to  permit  the 
exigency  to  arise. 

6. — Verdict,  not  EzoeBsive. 

A  verdict  for  $20,950  will  not  be  set.  aside  as  excessive  for  injuries  to  a  child 
four  years  old  causing  the  amputation  of  one  leg  below  the  knee,  the  loss  of  a  toe 
on  the  other  foot,  and  wounds  in  the  head,  from  all  of  which  he  suffered  great 
agony,  .in  the  absence  of  something  indicating  that  the  verdict  was  the  result  of 
passion  or  prejudice. 

Appeal  from  the  District  Court  of  Trinity  County.  Tried  below 
before  Hon.  Gordon  Boone. 

T.  8,  Miller  J  Bean  &  Nelms  and  Thomas  &  Rhea,  for  appellant. — 
The  action  of  the  plaintiff  in  traveling  along  the  pathway  adjacent  to 
the  track  on  which  the  train  was  moving  was  not  such  as  to  cause  an 
ordinarily  prudent  man,  situated  as  defendant's  employes  were  situated, 
to  anticipate  that  he  would  attempt  to  cross  the  track  immediately  in 
front  of  the  engine,  and  in  a  position  of  danger  or  peril,  and  the  accident, 
therefore,  was  not  the  direct  and  proximate  result  of  the  negligence 
charged.  Scale  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65  Texas,  275;  Bush 
Electric  Light  &  Power  Co.  v.  Lefevre,  93  Texas,  604 ;  Texas  &  P.  Ry. 
Co.  V.  Bigham,  90  Texas,  225;  Mutual  Insurance  Co.  v.  Tweed,  7 
Wallace,  44;  Milwaukee  &  St.  P.  Rv.  Co.  v.  Kellogg,  94  TJ.  S.,  469; 
Scheffer  et  al.  v.  Washington,  etc.,  R.  R.  Co.,  105  TJ.  S.,  249;  Chicago, 
etc.,  Ry.  Co.  v.  Elliott,  55  Fed.  Rep.,  950 ;  Galveston,  H.  &  S.  A.  R.  R. 
Co.  V.  Chambers,  73  Texas,  296;  Galveston,  H.  &  S.  A.  R.  R.  Co.  v. 
Kiel,  60  S.'  W.  Rep.,  543 ;  Chicago  &  A.  R.  R.  Co.  v.  Becker,  76  111., 
25,  36  Am.  St.  Rep.,  note  page  87  et  seq. ;  Beriin  Mills  v.  Croteau,  88 
Fed.  Rep.,  860;  Texas  &  P.  Ry.  Co.  v.  Woods,  28  S.  W.  Rep.,  416; 
Texas  &  P.  Ry.  Co.  v.  Beckworth,  32  S.  W.  Rep.,  348;  Rose  v.  Gulf, 
C.  &  S.  F.  Ry.  Co.,  17  S.  W.  Rep.,  789. 

The  verdict  of  the  jury  was  unduly  influenced  by  the  argument  of 
T.  H.  Ball,  Esq.,  in  his  closing  remarks  to  the  jury,  wherein  he  gave 
the  jury  the  benefit  of  his  knowledge  and  acquaintance  of  the  character 
and  reliability  of  the  plaintiff's  witness,  F.  M.  Court,  as  is  more  fully 
shown  by  this  defendant's  bill  of  exception  on  file  in  this  cause,  and 
the  court  erred  in  overruling  this  defendant's  motion  for  a  new  trial  on 
account  thereof.  District  Court  Rules,  38-41,  20  S.  W.  ^2^,,  14; 
Enc.  of  Pleading  &  Practice,  vol.  2,  738;  Hanna  et  al.  v.  Gulf,  C.  & 
S.  F.  Ry.,  65  S.  W.  Rep.,  405;  Texas  &  P.  Rv.  v.  Rea,  65  S.  W.  Rep., 
1115;  Ft.  Worth  &  D.  C.  Ry.  v.  Lock,  70  S.  W.  Rep.,  456;  Phoenix 
Insurance  Co.  v.  Stenson,  63  S.  W.  Rep.,  543;  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Burton,  60  S.  W.  Rep.,  316;  Halsey  v.  Bell,  62  S.  W.  Rep., 
1088;  Chicago,  R.  I.  Ry.  v.  Jones,  81  S.  W'.  Rep.,  61;  Missouri,  K.  & 
T.  Ry.  V.  Huggins,  61  S.  W.  Rep.,  976 ;  Galveston,  H.  &  H.  Ry.  Co.  v. 
Cooper,  70  Texas,  67 ;  St.  Louis  S.  W.  Ry.  v.  Boyd,  13  Texas  Ct.  Rep., 
233 ;  Bitterman  v.  Hearne,  32  S.  W.  Jioj).,  341  ;  German  Ins.  Co.  v.  Har- 
per, 67  S.  W.  Rep..  755 ;  Wolffe  v.  Minnis,  74  Ala.,  386 ;  Browne  v.  Swine- 
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ford,  44  Wis.,  282;  s.  0.  28  Am.  Rep.,  582;  Cleveland  Paper  Co.  v. 
Banks,  15  Neb.,  20;  s.  c.  48  Am.  Rep.,  334;  Union  Central  Life  Ins. 
Co.  V.  Cheever,  36  0.  St.  Rep.,  201;  s.  c.  38  Am.  Rep.,  273. 

Whenever  the  rule  which  requires  the  argument  to  be  confined  to 
the  evidence  and  argument  of  opposing  counsel  is  violated,  whether  it 
was  done  intentionally,  recklessly  or  wilfully,  there  is  a  violation  of 
the  rights  of  the  opposing  party  to  have  the  argument  so  confined,  and 
a  new  trial  will  be  granted  unless  it  appears  probable  that  the  verdict 
was  not  influenced  by  the  improper  argument.  Houston,  E.  &  W.  T.  v. 
McCarty,  13  Texas  Ct.  Rep.,  876,  and  authorities  there  cited;  Gulf,  C. 
&  S:  F.  Ry.  v.  Jones,  73  Texas,  235;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Kutac,  72  Texas,  643;  Western  Union  Tel.  Co.  v.  Burgess,  60  S. 
W.  Rep.,  1023;  St.  Louis  S.  W.  v.  Holmes,  49  S.  W.  Rep.,  659;  Hunsock 
V.  Roberts,  65  S.  W.  Rep.,  675;  Chicago,  R.  I.  &  T.  v.  Musick,  76  S. 
W.  Rep.,  221;  Garritty  v.  Rankin,  55  S.  W.  Rep.,  368;  Galveston,  H. 
&  S.  A.  V.  Wesch,  85  Texas,  593;  German  Ins.  Co.  v.  Harper,  67  S. 
W.  Rep.,  755;  Browne  v.  Swineford,  44  Wis.,  282;  Wolflfe  v.  Minnis,  74 
Ala.  386. 

It  is  primarily  the  duty  of  the  court  to  see  that  counsel  confines  his 
argument  to  the  record,  and  it  was  not  incumbent  upon  the  defendant 
to  request  the  court  to  charge  the  jury  to  disregard  tie  improper  argu- 
ment, but  it  was  BuflScient  on  the  part  of  appellant  to  call  the  court^s 
attention  to  the  improper  argument,  and  reserve  its  exception  thereto. 
District  Court  Rule,  41,  20  S.  W.  Rep.,  14;  Willis  &  Bro.  v.  McXeiU, 
57  Texas,  474;  Willis  &  Bro.  v.  Lowry,  66  Texas,  541;  St.  Louis  S.  W. 
Ry.  Co.  V.  Dickens,  56  S.  W.  Rep.,  124;  Wolffe  v.  Minnis,  74  Ala.,  386; 
Browne  v.  Swineford,  44  Wis.,  282. 

The  court  erred  in  admitting  the  testimony  of  R.  E.  Oney  on  behalf 
of  plaintiff  over  this  defendant's  objection  to  the  effect  that  no  effort 
was  made  to  stop  the  train  until  after  the  child  was  struck;  that  he 
was  on  the  fireman's  side,  and  hallooed  and  waived,  and  if  any  attention 
was  paid  to  his  signals  he  did  not  see  it,  as  more  fully  shown  by  this 
defendant's  bill  of  exception  on  file  in  this  cause,  and  the  court  further 
erred  in  overruling  this  defendant's  motion  for  a  new  trial  based  on 
this  error.  Willis  Bro.  v.  McNeill,  57  Texas,  474;  Jones  on  Evidence, 
sees.  136,  137;  Platner  v.  Platner,  78  New  York,  90. 

A  party  to  the  suit  has  the  right  to  introduce  evidence  to  explain  why 
a  witness  was  not  offered.  Houston  &  T.  C.  Ry.  Co.  v.  Smith,  51  S. 
W.  Rep.,  506;  Western  U.  T.  v.  Waller,  12  Texas  Ct.  Rep.,  16;  Inter- 
national  &  G.  N.  v.  Wear,  77  S.  W.  Rep.,  272. 

The  testimony  of  a  person  who  heard  a  witness  testify  on  a  former 
trial  of  the  same  case  is  admissible,  when  offered  for  the  purpose  of 
showing  what  said  witness  testified  on  the  former  trial,  even  though 
the  witness  himself  may  be  available.  See  authorities  under  first  propo- 
sition under  this  assignment,  and  also  Greenleaf  on  Evidence,  sec.  100. 
McKelvy  on  Evidence,  sec.  139;  Smith  v.  Whittier,  30  Pac.  Rep.,  529 
(see  p.  532.) 

H.  L.  Robb,  Lovejoy,  HouJc  &  Love  and  Andrews,  Ball  £  Streetman, 
for  appellee. — An  ordinarily  prudent  person,  situated  as  were  defend- 
ant's employes,  would,  in  the  exercise  of  ordinary  care,  have  seen  plain- 
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tiflf  traveling  along  the  pathway  adjacent  to  the  track  on  which  the 
train  was  moving,  and  have  anticipated  that  plaintiff  would  attempt 
to  cross  the  track  in  front  of  the  engine,  and  the  negligence  of  defend- 
ant's employes  in  failing  to  do  so  was  the  direct  and  proximate  cause 
of  plaintiff's  injuries,  and  the  issue  was  for  the  jury,  which  so  decided. 
Missouri,  K.  &  T.  Ry.  v.  Nesbit,  13  Texas  Ct.  Rep.,  656. 

Plaintiff's  injuries  could  have  been  avoided  by  the  exercise  of  ordinary 
care  upon  the  part  of  defendant's  employes  in  charge  of  the  train,  and 
the  evidence  affirmatively  shows  that  his  injuries  were  due  to  their  neg- 
ligence. Missouri,  K.  &  T.  Ry.  v.  Nesbit,  13  Texas  Ct.  Rep.,  656; 
Texas  Pac.  Ry.  v.  Horby,  67  S.  W.  Rep.,  543 ;  McGrew  v.  St.  Louis,  S. 
P.  &  T.  Ry.  Co.,  74  S.  W.  Rep.,  818;  Livingston  v.  Wabash  Ry.  Co.,  71 
S.  W.  Rep.,  137;  Gulf,  C.  &  S.  P.  Ry.  v.  West,  36  S.  W.  Rep.,  101; 
Missouri,  K.  &  T.  Ry.  v.  Hammer,  78  S.  W.  Rep.,  708. 

Special  charge  No.  2  offered  was  correctly  refused,  because  said  in- 
struction was  vicious  in  principle  and  incorrect  as  a  matter  of  law.  It 
ignored  the  alleged  negligence  of  defendant  in  employing  a  blind  en- 
gineer and  the  alleged  negligence  of  such  engineer  in  the  operation  of 
defendant's  train.  The  charge  ignores  the  fact  that  there  can  be  two 
concurrent  proximate  causes,  and  even  though  the  fact  that  plaintiff 
fell  on  the  track  was  one  of  the  proximate  causes  of  his  injuries,  it 
would  not  relieve  the  defendant,  if  its  negligence  in  having  a  blind 
engineer,  or  one  who  operated  its  engine  negligently,  also  concurred  in 
causing  the  accident.  Missouri,  K.  &  T.  Ry.  v.  Nesbit,  13  Texas  Ct. 
Rep.,  657;  Gonzales  v.  City  of  Galveston,  84  Texas,  7;  Missouri  Pac. 
Ry.  V.  Somers,  78  Texas,  442;  New  York,  T.  &  M.  Ry.  v.  Green,  90 
Texas,  257;  Pope  v.  Riggs,  43  S.  W.  Rep.,  306;  Jackson  v.  Martin,  41 
S.  W.  Sep.,  837;  Texas  &  N.  0.  Ry.  v.  Kelly,  80  S.  W.  Rep.,  81,  82. 

FLY,  Associate  JtiSTiCE. — This  is  a  personal  injury  suit  instituted 
by  appellee,  a  minor,  through  his  father  as  his  next  friend,  and  on  a 
trial  by  jury,  resulted  in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $20,950. 

The  grounds  of  negligence  were  alleged  as  follows:  "Plaintiffs  al- 
lege that  the  injuries  to  the  said  Marvin  A.  Nesbit  were  directly  and 
proximately  caused  and  occasioned  by  the  negligence  and  carelessness 
of  the  defendant,  its  servants,  agents  and  employes,  in  that  defendant 
negligently  had  in  its  employment  at  the  time  of  the  accident  to  plain- 
tiff an  engineer  and  fireman  operating  the  engine  which  injured  plain- 
tiff, said  engineer  and  fireman  being  wholly  incompetent  for  their  re- 
spective positions,  in  that  the  engineer  was  partially  blind  and  the  fire- 
man partially  deaf,  and  their  ability  to  keep  a  proper  lookout  or  observe 
and  hear  signals  or  alarms  when  given,  was  greatly  affected  and  im- 
paired; that  defendant,  its  agents  and  employes  negligently  and  care- 
lessly operated  its  engine  and  cars  at  said  time,  at  and  near  said  cross- 
ing and  across  the  same,  at  Willard,  Texas,  in  a  dangerous,  careless  and 
improper  manner,  negligently  and  carelessly  failing  to  keep  any  look- 
out for  persons  on  or  near  said  crossing,  and  particularly  the  plaintiff, 
Marvin  A.  Nesbit;  that  just  before  the  said  Marvin  A.  Nesbit  entered 
upon  said  track,  the  defendant's  servants  in  charge  of  said  engine  were 
warned  by  persons  in  proximity  to  the  track,  that  said  chUd  was  ap- 
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preaching  said  track,  and  notwithstanding  said  warning,  defendant's 
servants  failed  and  refused  to  stop  said  engine,  and  negligently  and  care- 
lessly ran  said  child  down;  that  at  the  time  said  warning  was  given, 
said  engine  was  a  considerable  distance  from  said  child,  and  that,  if  the 
engineer  and  fireman,  in  charge  of  said  engine,  had  been  competent  to 
heed  said  warning,  or  had  kept  a  proper  lookout,  or  had  used  proper 
care  and  caution  in  the  operation  of  said  engine,  they  could  have  seen 
said  child  approaching  and  could  have  seen  him  enter  upon  said  track, 
and  could  have  seen  the  danger  and  peril  to  which  the  child  was  then 
and  there  exposed  in  ample  time  to  have  prevented  injuring  him/' 

The  evidence  discloses  that  appellee,  at  the  time  he  was  hurt  was  a 
child  four  years  of  age  and,  that  in  endeavoring  to  cross  the  railroad, 
he  stumbled,  fell  and  was  struck  and  injured  by  a  locomotive  belonging 
to  appellant.  The  accident  occurred  at  a  crossing  in  the  town  or  vil- 
lage of  Willard  and  was  a  much  frequented  crossing  for  the  people  of 
the  town  as  well  as  those  of  adjoining  towns.  The  boy  was  at  a  point 
on  a  platform  to  the  north  of  the  main  line  of  the  railway  about  225 
feet  from  the  crossing,  and  the  train,  which  consisted  of  the  locomotive 
and  two  coaches,  one  a  passenger  and  the  other  a  combination  coach,  was 
at  a  water  tank  about  550  feet  from  the  crossing.  The  platform  from 
which  the  boy  started  was  situated  between  two  side  tracks,  the  one 
nearest  the  main  line  running  to  a  planing  mill  and  the  other  to  a 
saw  mill.  The  boy  started  from  the  platform  in  a  westerly  direction 
along  a  much  traveled  foot  path  that  ran  between  the  two  side  tracks 
in  the  direction  of  a  road  that  crossed  both  side  tracks  and  the  main 
track.  When  he  got  to  the  "dirt  road''  he  turned  directly  south  and 
after  crossing  the  planing  mill  siding  attempted  to  cross  the  main  track 
at  the  usual  crossing,  and  fell  and  was  struck  by  the  engine  and  carried 
for  several  feet  and  thrown  from  the  track.  At  or  about  the  time  ap- 
pellee started  west  along  the  side  tracks  to  the  road,  the  train  which 
had  stopped  at  a  water  station  about  550  feet  from  the  crossing,  started 
for  the  crossing  west  of  which  was  the  platform  used  by  passengers  to 
enter  and  leave  the  train.  The  engineer  who  occupied  a  position  on 
the  north  side  of  the  engine  was  blind  in  his  right  eye,  the  one  that  was 
always  to  the  outside  of  the  track,  and  he  was  not  looking  along  the 
track  in  front  on  the  north  side  of  the  engine,  but  was  looking  across 
to  the  other  side  of  the  track  and  did  not  see  the  boy  until  the  engine 
was  almost  or  quite  upon  him,  although  he  had,  in  plain  and  open 
view,  traveled  directly  towards  the  railroad  with  the  evident  inten- 
tion of  crossing  it,  for  12  or  14  feet.  We  find  that  the  fireman  on 
the  engine  was  so  deaf  that  he  could  not  hear  the  cries  of  warning 
given  by  parties  who  saw  the  danger  in  which  the  child  was  placed. 
There  is  evidence  tending  to  show  that  the  emergency  brakes  were  not 
applied  until  after  the  child  was  struck.  The  child  was  in  plain  view 
when  running  parallel  with  the  track,  and  it  was  negligence  not  to  see 
him.  We  conclude  that  the  evidence  sustains  the  allegations  of  negli- 
gence. These  conclusions  of  fact  dispose  of  the  first  five  assignments  of 
error,  which  question  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. 

It  is  contended  by  appellant  that  one  of  the  grounds  of  negligence 
alleged  by  appellee  and  submitted  by  the  court  was  the  failure  to  see 
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the  child  when  it  was  traveling  parallel  with  the  track,  but  the  record 
does  not  sustain  that  contention.  The  negligence  alleged  was  a  failure 
to  see  the  child  of  tender  years  when  he  was  approaching  the  track  with 
the  evident  design  ^of  crossing  it,  and  there  is  no  mention  of  negligence 
when  he  was  in  any  other  position.  The  charge  of  the  court  follows  the 
pleadings  and  bases  the  negligence  of  appellant  on  a  failure  of  its  em- 
ployes to  see  the  child  when  he  was  approaching  the  crossing,  and  does 
not  mention  the  time  while  he  was  going  in  a  direction  parallel  with  the 
main  track.  The  engineer,  however,  should  have  anticipated  that  the 
child  was  going  to  turn  at  the  dirt  road  and  attempt  to  cross  the  track, 
and  when  he  had  made  the  turn  he  should  have  anticipated,  as  all  the 
bystanders  did,  that  he  was  going  to  attempt  to  cross  in  front  of  the 
locomotive;  and  any  man  should  have  known  that  if  a  little  four  year 
old  boy  made  such  an  attempt  that  he  would  be  in  a  very  dangerous  and 
perilous  position.  Oney  evidently  anticipated  danger  to  the  child  from 
the  time  he  left  the  platform,  because  he  says  that  he  got  up  and 
watched  the  boy  after  he  left  the  platform  and  as  he  kept  coming  the 
witness  moved  forward  several  steps  and  when  the  child  started  to  cross 
witness  moved  toward  the  engine.  Floyd  Getsinger,  a  witness  for 
appellant,  stated  that  the  boy  was  running  trying  to  beat  the  train, 
and  that  he  was  just  a  little  ahead  of  the  train  and  that  there  was  noth- 
ing to  obstruct  the  view  of  anyone  on  the  engine.  Eliza  Hall,  another 
witness  for  appellant,  seems  to  have  anticipated  that  the  boy  would 
attempt  to  run  in  front  of  the  engine  even  when  he  was  running  paral- 
lel with  the  track  for  she  stated :  *^e  aimed  to  make  it  down  to  the 
crossing  to  get  across  to  the  store.''  She  further  said :  "I  was  lo6king 
at  him  coming  to  see  him  make  it  across,  you  know,  and  I  noticed  the 
train,  too,  was  coming,  and  was  looking  to  see  whether  it  was  going  to 
catch  him  before  he  could  get  across  or  not." 

As  stated  by  the  fireman,  it  was  the  duty  of  the  engineer  to  look  out 
for  people  that  might  be  approaching  public  roads,  but  in  this  instance 
he  either  could  not,  on  account  of  his  defective  vision  see  the  boy,  or 
made  no  effort  to  see  him  because  he  not  only  did  not  ascertain  that 
appellee  was  approaching  the  track,  but  did  not  know  of  his  presence 
on  the  track  until  he  was  called  to  by  the  fireman.  If  his  infirmities 
kept  him  from  seeing  the  child  then  appellant  was  negligent  in  em- 
ploying him,  and  if  he  could  by  the  exercise  of  ordinary  care  have  known 
the  child  intended  crossing  the  track  then  his  negligence  will  be  im- 
puted to  appellant.  If  he  had  seen  the  child  he  would  have  known  that 
he  intended  to  run  across  the  track  and  that  he  probably  would  be 
injured  in  the  attempt.  Everj'one  in  plain  view  of  the  place  of  acci- 
dent seems  to  have  seen  the  boy  before  he  attempted  to  cross  the  track 
except  the  three  employes  of  appellant  on  the  engine. 

If  an  adult  had  been  running  along  a  path  parallel  with  the  railroad 
towards  a  station,  which  was  on  the  opposite  side  of  the  railroad,  and 
the  only  means  to  get  across  to  the  station  was  a  road  crossing  the  track 
directly  in  front  of  the  running  man  the  engineer  should  have  known 
from  all  the  circumstances  that  the  man  was  endeavoring  to  reach  the 
station,  but  might  have  been  justified  in  concluding  that  he  would  not 
attempt  to  cross  the  railroad  directly  in  front  of  the  train;  but  in  the 
case  of  a  child,  four  years  of  age,  the  engineer  should  have  known,  as 
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all  thfi  witnesses  seemed  to  know,  that  the  child  was,  from  the  time  he 
left  the  platform,  running  a  race  with  the  train,  and  that  if  he  got  to 
the  crossing  ahead  of  the  train  that  he  would  try  to  cross  regardless  of 
the  danger.  The  same  rules  can  not  be  applied  to  the  actions  of  chil- 
dren of  tender  years  as  are  applied  to  those  of  adults.  The  child  was 
too  young  to  be  guilty  of  contributory  negligence,  too  young  to  appre- 
ciate the  dangers  of  his  surroundings.  An  engineer  with  the  power  of 
vision  that  should  be  possession  by  an  employe  in  so  responsible  a 
position  would  with  the  least  degree  of  care  have  seen  the  child  as  he 
ran  along  in  twelve  or  fifteen  feet  of  the  track,  would  have  known  what 
his  object  was,  would  have  seen  him  when  he  made  the  turn  at  the  dirt 
road  for  the  crossing,  and  could  and  would  have  used  means  that  would 
have  protected  the  child.  There  is  evidence  tending  to  show  that  the 
train  could  have  been  stopped  before  injuring  the  child,  even  if  proper 
means  had  been  used  after  the  child  had  reached  the  dirt  road  and 
turned  directly  towards  the  railroad,  with  the  evident  intention  of  cross- 
ing it.  The  child  was  not  seen,  however,  and  no  effort  made  to  stop 
the  train  until  after  he  had  been  struck. 

The  sixth  assignment  of  error  complains  of  language  used  by  T.  H. 
Ball,  Esq.,  counsel  for  appellee,  in  his  closing  speech  to  the  jury.  We 
learn  from  the  bill  of  exceptions  that  Mr.  Thomas,  counsel  for  appel- 
lant, had  criticised  the  testimony  of  Fred  Court,  a  witness  for  appel- 
lee, and  had  said  that  Court  was  not  willing  to  tell  the  facts  in  flie 
interest  of  justice,  but  merely  to  oblige  counsel.  Mr.  Ball  said :  'Ttfr. 
Thomas  would  not  have  argued  this  if  he  had  known  Court  as  his 
associates  Mr.  Bean  and  Mr.  Nelms  do.  They  tell  you  that  they  think 
him  to  be  a  conscientious  man,  and  that  he  has  told  the  facts  as  he 
believes  them  to  exist.  Why,  because  they  know  and  I  know  that  Court 
would  not  vary  from  the  truth,  as  he  understands  it,  for  the  whole  M., 
K.  &  T.  Ry.  Co.  of  Texas;  that  all  the  gold  that  could  be  piled  up  in 
the  courthouse  would  not  cause  him  to  shade  his  testimony  a  single 
iota,  much  less  his  friendship  for  me.  And  I  say  that  to  Mr.  Thomas, 
as  well  as  to  you,  here  and  now.^'  No  exception  was  taken  to  the  lan- 
guage at  the  time  it  was  spoken,  but  it  was  called  to  the  attention  of 
the  court  after  the  argument  had  been  concluded. 

It  is  the  rule,  as  established  by  later  decisions  of  the  Supreme  Court, 
that  unless  objection  is  offered  to  argument  at  the  time  it  is  made, 
notice  of  the  objection  will  not  be  taken  in  an  Appellate  Court.  (Moore 
V.  Moore,  73  Texas,  362;  Moore  v.  Rogers,  84  Texas,  1;  Gulf,  C.  &  S. 
P.  Ry.  V.  Hockaday,  14  Texas  Civ.  App.,  613.)  As  said  in  the  cited 
case  of  Moore  v.  Moore :  "It  is  peculiarly  the  office  of  an  objection  or 
exception  of  this  character  that  it  shall  be  made  at  the  time  of  the 
act  complained  of,  in  order  that  the  evil  may  be  promptly  remedied, 
and  which  it  is  presumed  would  be  unhesitatingly  done.  But  to  allow 
without  objection  the  continuation  of  such  a  line  of  argument  would  in 
some  cases  enable  a  party  to  take  the  chance  of  a  favorable  verdict,  and 
which  if  adverse  to  him  could  be  set  aside  upon  objections  which  if 
promptly  made  would  have  resulted  in  a  correction  by  the  court.^* 

It  appears  from  the  bill  of  exceptions  that  two  of  the  counsel  for 
appellant  paid  high  tribute  to  the  character  of  the  witness  Court,  and 
it  must  be  presumed  that  such  commendation  was  fully  as  forceful  and 
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eflFective  with  the  jury  as  the  testimonial  offered  by  counsel  for  appellee, 
and  the  language  of  the  latter  could  not  have  enhanced  the  reputation 
of  the  witness  for  truth  and  veracity.  There  was  nothing  in  the  lan- 
guage to  inflame  the  minds  or  arouse  the  prejudices  of  a  jury,  and  we 
think  a  case  of  negligence  was  fully  made  out  without  the  evidence  of 
Court,  whose  evidence  differentiated  from  that  of  the  other  witnesses  in 
no  particular,  except  that  he  placed  the  boy  farther  from  the  engine 
when  he  fell  than  did  the  others.  Appellant  was  guilty  of  negligence 
before  the  child  reached  the  track,  that  rendered  it  liable. 

The  evidence  of  Valentine  to  the  effect  that  the  emergency  brakes 
were  not  applied  until  the  child  was  struck  and  dragged  ten  or  fifteen 
feet  was  admissible  to  show  that  the  employes  on  the  engine  did  not 
know  of  the  presence  of  the  child  on  the  track  until  it  had  been  struck. 
It  was  also  admissible  to  contradict  the  testimony  of  appellant's  witness- 
es on  that  subject  The  question  of  discovered  peril  did  not  figure  in 
the  case,  but  the  failure  of  the  engineer  to  see  ^e  child  as  it  was  en- 
tering danger  was  a  material  issue,  and  from  the  fact  that  he  did 
not  apply  tiie  brakes  until  after  the  child  had  been  struck  it  could  be 
reasonably  inferred  that  he  had  not  seen  it.  The  same  can  be  said  of 
the  evidence  of  Oney. 

E.  P.  Bean,  one  of  the  attorneys  for  appellant,  was  placed  on  the  wit- 
ness stand  by  appellee,  to  prove  that  F.  M.  Wagner,  the  conductor  on 
the  train  that  caused  iiie  injury,  was  present  at  the  trial,  and  appellant 
then  sought  to  prove  what  Wagner  testified  to  on  a  former  trial.  The 
evidence  was  properly  excluded.  If  appellant  desired  to  prove  what 
Wagner  knew,  or  did  not  know,  about  the  case,  it  should  have  placed 
him  on  the  stand.  There  is  no  rule  by  which  the  testimony  could  have 
been  properly  admitted.  If  Wagner  did  not  witness  the  accident  why 
not  have  introduced  him  to  prove  that  fact,  if  it  had  any  materiality? 
The  evidence  offered  was  hearsay  of  the  clearest  type.  None  of  the 
authorities  cited  is  applicable  to  the  facts  of  this  case. 

The  court  did  not  err  in  refusing  to  give  a  special  charge,  requested 
by  appellant,  seeking  to  excuse  it  for  its  negligence  on  the  ground  that 
the  child  would  not  have  been  hurt  if  he  had  not  fallen  as  he  attempted 
to  cross.  Appellant  had  no  right  to  assume  that  an  infant  of  four  years 
of  age  could  pass  safely  across  the  track  in  front  of  its  moving  engine. 
It  was  negligence  to  permit  the  exigency  to  arise.  This  point  was  so 
decided  on  a  former  appeal  of  this  case  to  the  Court  of  Appeals  of  the 
First  District,  88  S.  W.  Bep.,  891. 

Every  issue  raised  by  pleading  and  proof  was  clearly  submitted  by 
the  court  in  its  charge  to  the  jury,  and  it  was  not  error  to  refuse  special 
charges  requested  by  appellant.  There  is  no  merit  in  the  criticisms  of 
the  charge  of  the  court. 

There  was  no  evidence  whatever  tending  to  show  that  attention  to 
other  duties  prevented  the  engineer  from  keeping  a  lookout  along  the 
track.  It  would  be  difficult  to  conceive  of  a  case  in  which  a  railroad 
company  could  excuse  its  negligence  in  running  gver  a  child  at  a  public 
crossing  in  a  town  or  village,  by  proof  that  the  engineer  had  other  du- 
ties to  perform  that  prevented  him  from  keeping  a  proper  outlook. 

On  the  question  of  damages  the  court  fully  charged  the  jury,  and  did 
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not  err  in  refusing  additional  charges  on  that  subject  tendered  by  ap- 
pellant. 

We  can  not  sustain  the  contention  that  the  verdict  is  excessive.  The 
child  had  his  right  leg  crushed  so  that  it  was  amputated  just  below  the 
knee  and  lost  a  toe  on  the  left  foot.  He  was  severely  wounded  in  the 
head  and  sufifered  great  agony  from  his  wounds.  There  is  evidence  tend- 
ing to  show  that  he  may  suffer  and  be  inconvenienced  through  life  from 
his  injuries.  There  is  no  evidence  of  prejudice  or  passion  upon  the 
part  of  the  jury.  A  verdict  for  $25,000  in  case  of  the  loss  of  a  leg  by 
a  child  three  and  a  half  years  old,  was  aflSrmed  by  the  Supreme  Court 
of  New  York  and  approved  by  the  Court  of  Appeals.  (Ehrman  v. 
Brooklyn  City  By.,  14  N.  Y.  Supp.,  336,  same  case  131  N.  Y.  App.,  576.) 
It  was  held  in  that  case  that  the  size  of  the  verdict  did  not  evince  the 
presence  of  passion  or  prejudice.  The  question  of  compensation  must 
be  left  to  the  sound  judgment  of  impartial  and  intelligent  juries,  and 
their  verdicts  should  not  be  disturbed  in  the  absence  of  something  in- 
dicating that  the  verdict  was  the  outcome  of  passion  or  prejudice. 
(Galveston,  H.  &  S.  A.  Ry.  v.  Stevens,  15  Texas  Ct.  Rep.,  977.) 

There  is  no  merit  in  the  eighteenth  assignment.  Paragraph  eight  of 
the  charge  of  the  court  on  the  measure  of  damages  is  clear  and  is  not 
subject  to  the  criticism  that  it  is  "erroneous,  misleading  and  confusing.'* 
It  is  admitted  by  appellant  that  similar  charges  in  a  large  number  of 
cases  have  been  approved  by  courts  of  last  resort.  The  judgment  is 
affirmed. 

Afflrmed. 

Writ  of  error  refused. 


George  R.  Murphy  et  al.  v.  Thb  Sisters  of  the  Incarnate  Word, 
OP  San  Antonio,  Texas. 

Decided  October  19,  1906. 

1. — Orders  of  Probate  Court  Conclusive — Collateral  Attack. 

The  Probate  Court  is  one  of  general  jurisdiction  in  matters  pertaining  to  es- 
tates, and  its  orders  and  decrees  must,  upon  collateral  attack,  be  presumed  Talid, 
unless  the  orders  themselves  or  the  record  of  the  proceedings  affirmatively  show 
want  of  authority  in  the  court  to  make  them. 

2. — Same — Sale  of  Homestead — Minors — ^Estoppel. 

Even  though  the  record  in  an  administration  shows  that  the  property  in  con- 
troversy was  homestead,  and  plaintiffs  were  entitled  to  its  use  as  such,  and 
therefore  the  Probate  Court  was  without  jurisdiction  to  order  its  sale  for  the 
purpose  of  partition,  yet  the  plaintiffs  having  actively  joined  in  procuring 
the  sale  and  having  received  and  retained  the  purchase  money,  would  be  es- 
topped from  denying  the  title  of  the  purchaser  at  such  sale.  And  the 
same  rule  applies  to  minors  and  other  persons  under  disability  when  repre- 
sented by  and  acting  through  their  duly  appointed  guardians,  even  thoujgh  no 
order  is  obtained  in  the  guardianship  proceedings  authorizing  the  guardian  to 
join  in  procuring  such  administration  sale  or  to  accept  the  proceeds  thereof. 

8. — ^Xother's  Estate— Disposition  by  Father — Estoppel. 

When  the  surviving  father  assumed  to  dispose  of  the  entire  community 
estate  by  his  will,  evidence  considered,  and  held  to  estop  the  children  from 
claiming  the  interest  of  their  mother  in  said  estate  disposed  of  by  the  father. 
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Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon.  B.  W.  Simpson. 

Z>.  M.  Reedy,  for  appellants. — ^To  have  justified  the  court  in  finding 
that  the  orders  of  the  Probate  Court  were  conclusive  of  the  rights  of 
plaintiffs  and  divested  title  out  of  them,  the  court  should  first  have 
found  that  the  will  of  Arch  M.  Murphy,  or  its  prohibitive  features, 
was  annulled  by  a  decree  of  the  Probate  Court,  or  that  the  will  was  not 
restrictive  of  alienation,  or  that  the  conditions  against  alienation  had 
ceased  before  the  sale.  A  will  once  admitted  to  probate  must  be  exe- 
cuted according  to  the  intent  of  the  testator,  if  that  can  be  ascertained 
from  the  will,  unless  the  will  is  annulled  by  a  direct  proceeding  insti- 
tuted for  that  purpose  in  the  court  admitting  it  to  probate.  Rev,  Stats., 
1879,  arts.  1938,  1941  (Eev.  Stats.,  1895,  arts.  1991,  1992);  Prather 
V.  McClelland,  13  S.  W.  Bep.,  545. 

The  court  having  found  that  this  property  was  the  community  home- 
stead of  Arch  M.  Murphy  and  his  deceased  wife  at  his  death;  that 
Kate  Murphy  was  an  unmarried  female,  a  child  of  said  Murphy  and 
wife,  living  with  the  family  of  Arch  M.  Murphy,  and  a  constituent  of 
it  at  the  time  of  his  death,  and  when  this  property  was  sold;  the  court 
should  have  found  that  it  could  not  then  be  sold  so  as  to  deprive  her  of 
her  homestead  rights  therein.  Childers  v.  Henderson  et  al.,  13  S.  W. 
Rep.,  481,  and  cases  cited  therein. 

An  independent  executor  can  set  aside  the  homestead  for  the  use  of 
minor  children  and  unmarried  daughters  as  fully  and  as  effectually  as 
the  Probate  Court  could  have  done  on  the  application  of  a  guardian  to 
have  it  so  set  aside;  and  he  can  do  any  other  act  necessary  to  set  aside 
the  homestead  and  exempted  property  for  minor  children  and  unmar- 
ried daughter,  without  any  order  of  the  court  whatever.  And  his  act 
in  so  setting  it  aside  would  be  as  effectual  as  if  done  under  an  order  of 
the  Probate  Court.  Roy  v.  ^Vhitaker,  92  Texas,  357;  McDonough  v. 
Cross,  40  Texas,  280. 

The  court  should  have  construed  items  8  and  10  of  the  will  as  pro- 
hibiting the  sale  of  this  property,  or  its  partition,  so  long  as  any  child 
of  the  testator  remained  unmarried.  Prather  v.  McClelland,  13  S.  W. 
B^p.,  545;  Paschal  v.  Acklin,  27  Texas,  193;  Laval  v.  Staffel,  64  Texas, 
372. 

ff.  M,  Whitaker,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellants  against  appellees  to  recover  the  title 
and  possession  of  a  lot  and  improvements  thereon  situated  in  the  city  of 
Tyler.  The  plaintiffs  in  the  suit  are  George  B.  Murphy,  Pinckney 
Murphy,  Orville  Murphy,  Kate  Murphy,  a  non  compos  mentis,  who  sues 
by  her  guardian,  D.  M.  Reedy,  T.  J.  Clay,  Mrs.  Susie  Roy,  joined  by 
her  husband,  R.  W.  L.  Roy,  and  Mrs.  Willie  Jenkins,  joined  by  her 
husband,  John  Jenkins.  The  petition  alleges  that  the  plaintiffs  are 
the  owners  in  common  of  the  premises  sued  for  and  that  the  right  to 
the  exclusive  possession,  use  and  occupancy  of  the  property  is  in  the 
plaintiff  Kate  Murphy  and  has  been  since  the  1st  day  of  January,  1890, 
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when  she  was  dispossessed  by  defendant.  Joint  recovery  of  the  fee  and 
damages  thereto  is  sought  by  all  of  the  plaintiffs,  and  possession  and 
rental  value  from  January  1,  1890,  is  claimed  for  the  plaintifE,  Kate 
Murphy. 

The  defendant  answered  by  general  denial  and  plea  of  not  guilty, 
and  special  pleas  of  limitation  of  three,  five  and  ten  years,  and  of  im- 
provements in  good  faith;  and  by  further  special  plea  in  which  it  is 
alleged  in  substance  that  the  property  in  question  was  purchased  by 
defendant's  vendor  under  an  order  made  by  tiie  Probate  Court  of  Smith 
County  in  the  administration  of  the  estate  of  Arch  M.  Murphy,  de- 
ceased, through  whom  plaintiffs  claim;  that  all  of  plaintiffs  were  be- 
fore the  court  as  parties  in  said  administration  proceedings,  and  said 
order  under  which  said  sale  was  made  was  obtained  by  the  administra- 
tor at  the  urgent  request  of  plaintiffs  and  those  acting  for  them;  that 
the  money  secured  from  said  sale  was  paid  over  by  the  administrator  to 
plaintiffs  and  was  received  by  them  with  full  knowledge  of  all  the  facts, 
and  said  sale  was  ratified  and  confirmed  by  plaintiffis,  and  they  having 
received  and  continued  to  hold  the  consideration  therefrom  and  having 
made  no  offer  to  return  the  same  are  estopped  to  deny  the  validity  of  the 
sale. 

The  trial  in  the  court  below  was  without  a  jury  and  resulted  in  a 
judgment  in  favor  of  defendant. 

From  the  findings  of  fact  filed  by  the  trial  judge  we  deduce  the  fol- 
lowing as  our  conclusions  of  fact:  The  property  in  question  was  the 
community  homestead  of  Arch  M.  Murphy  and  his  wife,  Elizabeth 
Murphy,  the  father  and  mother  of  plaintiffs.  Elizabeth  Murphy  died 
intestate  in  1878  or  1879.  She  left  no  debts  and  there  was  no  ad&ninis- 
tration  upon  her  estate.  Arch  M.  Murphy  died  on  December  1,  1886, 
leaving  an  estate,  the  community  property  of  himself  and  wife,  valued 
at  $60,000,  and  debts  amounting  to  about  $5,000.  He  left  a  will  which 
was  duly  probated  in  the  County  Court  of  Smith  Couniy  in  March, 
1887.  His  son,  Arch  M.  Murphy,  Jr.,  was  named  in  said  will  as  inde- 
pendent executor  thereof  and  duly  qualified  as  such  executor.  The  will 
contained  the  following  provisions: 

"Item  6th.  It  is  my  further  will  and  desire  that  my  family  shall 
occupy  my  homestead,  so  long  as  they  or  any  of  them  shall  remain 
single  or  desire  to  do  so,  and  that  my  said  son,  A.  Murphy,  shall  occupy 
the  same  as  the  head  of  the  family  and  keep  up  said  homestead  and 
support  and  maintain  said  family  out  of  iny  estate,  until  my  youngest 
child  shall  become  of  age  or  shall  marry,  and  if  the  said  A.  Murphy 
shall  marry  in  the  meantime,  that  he  and  his  family  shall  also  occupy 
said  homestead,  etc.'' 

"Item  8th.  It  is  my  further  will  and  desire  that  all  of  my  property 
shall  be  kept  together  until  my  youngest  child  shall  become  of  age  or 
marry,  except  perishable  property,  which  may  be  disposed  of  at  the  dis- 
cretion and  judgment  of  my  executor,  except  also  as  I  may  direct 
herein.'' 

"Item  10th.  Excepting  one-third  undivided  interest  in  my  stock  in 
trade  in  my  jewelry  store,  one-third  the  tools  and  means  used  and  in- 
vested in  that  business,  which  I  have  heretofore  bequeathed  to  my  beloved 
son.  Arch,  I  bequeath  and  devise  all  of  my  estate,  real,  personal  and 
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mixed  of  every  kind  and  description  to  all  my  children  who  may  be 
alive  at  my  death,  to  share  and  share  alike,  subject  to  the  charges  there- 
on, in  support,  raising,  maintenance  and  education  of  my  children  as 
before  provided  for  herein  and  the  legacy  and  compensation  herein  pro- 
vided for  Miss  Lou  Boulware.  In  this  general  provision  is  included  A. 
Murphy,  Katherine  Murphy,  Lena  Clay,  wife  of  Thos.  Clay,  Orville 
Murphy,  Pinckney  Murphy,  Qeorge  Murphy  and  Susie  Murphy.  But 
from  Lena  Clay^s  share  is  to  be  deducted  $1,000  which  was  advanced 
to  her  on  the  occasion  of  her  marriage.  But  as  before  stated  it  is  my 
will  and  desire  that  my  estate  shall  be  kept  together  until  my  youngest 
child  shall  become  of  the  age  of  21  or  marry,  and  my  homestead  not 
then  to  be  divided  until  it  shall  cease  to  be  a  homestead  for  my  children 
who  may  be  unmarried.  This  clause  is  subject  to  this  qualification  and 
direction.  I  further  direct  that  my  executor  shall  pay  to  each  one  of 
my  children  who  may  be  of  age  or  marry,  at  my  death,  the  sum  of 
one  thousand  doUars,  and  to  each  one  the  like  sum  as  they  may  respec- 
tively become  of  age  or  marry.  This  does  not  include  Lena  Clay;  but 
is  intended  to  make  each  one  of  the  others  up  equal  to  her.'' 

Arch  M.  Murphy,  Jr.,  resigned  as  executor  of  said  will  in  November, 
1887,  and  died  in  April,  1888.  Plaintiff,  Kate  Murphy,  was  an  un- 
married adult  living  with  her  father  at  the  time  of  his  death,  and  she 
continued  to  reside  at  the  family  homestead  with  her  brother.  Arch 
M.  Murphy,  imtil  his  death  and  thereafter  resided  there  with  her  duly 
appointed  guardian  until  the  property  was  sold  as  hereafter  stated. 
Arch  Murphy,  Jr.,  as  head  of  the  Murphy  family,  resided  on  this 
property  continuously  from  the  death  of  his  father  until  his  own  death 
in  1888.  Soon  after  his  death  plaintiff  T.  J.  Clay  with  his  wife  Lena 
Clay  moved  into  the  Murphy  homestead  and  assumed  to  act  as  head  of 
the  family.  While  living  with  her  brother,  Arch  Murphy,  upon  the 
property  in  question  plaintiff  Kate  Murphy  became  insane  and  has  been 
non  compos  mentis  ever  since.  T.  J.  Clay  was  duly  appointed  and  quali- 
fied as  her  guardian  in  February,  1888,  and  after  he  and  his  wife  took 
possession  of  the  property  upon  the  death  of  Arch  Murphy,  Jr.,  Kate, 
Qeorge  and  Susie  Murphy,  all  of  whom  were  wards  of  T.  J.  Clay, 
lived  with  tiiem.  Upon  the  resignation  of  Arch  Murphy  as  executor  in 
November,  1887,  H.  M.  Whitaker  was  appointed  administrator  of  the 
estate  with  the  will  annexed  and  continued  to  act  in  that  capacity  until 
the  administration  was  closed  several  years  thereafter. 

On  the  2d  day  of  October,  1889,  upon  proceedings  properly  instituted 
by  Orville  Murphy,  one  of  the  plaintiffs  herein,  item  eight  of  the  will 
of  Arch  W.  Murphy,  Sr.,  before  set  out,  was  annulled  by  an  order  of 
the  Probate  Court  of  Smith  County.  All  of  the  parties  interested  in 
the  estate  were  before  the  court  in  th^t  proceeding.  Items  six  and  ten 
of  the  will  have  never  been  annulled. 

In  1890  H.  M.  Whitaker  filed  his  final  account  as  administrator  and 
an  application  to  make  final  settlement  and  distribution  of  the  property 
of  the  estate  among  those  entitled  to  receive  it.  This  account  and  ap- 
plication shows  an  indebtedness  due  by  the  estate  of  $11,000,  and  that 
the  property  belonging  to  the  estate  consists  of  the  homestead,  a  store 
house  in  the  city  of  Tyler  and  a  hotel  known  as  the  Ferguson  house. 
Vol.  XLIII.  Civil— 41. 
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The  account  was  approved  and  commissioners  appointed  to  partition  the 
estate.  These  commissioners  reported  that  the  property  was  incapable 
of  partition.  The  appraised  value  of  the  property  was  fixed  by  said 
commissioners  as  follows :  Homestead,  $12,000 ;  Ferguson  House,  $25,- 
000;  store  house,  $10,000.  The  final  account  and  application  for  an 
order  authorizing  a  disposition  of  the  estate  was  filed  by  the  adminis- 
trator at  the  request  of  all  the  heirs,  including  the  plaintiflEs  herein,  the 
minor  heirs  and  the  non  compos  mentis,  Kate  Murphy,  acting  in  that 
behalf  by  their  duly  appointed  guardian. 

Upon  the  report  of  the  commissioners  as  above  stated  Mrs.  Lena  Clay, 
one  of  the  heirs,  and  through  whom  the  plaintiflF  T.  J.  Clay  now  claims, 
made  it  known  to  the  court  that  she  would  take  all  the  property  at  its 
appraised  value,  whereupon  the  court  entered  an  order  directing  the 
administrator  to  convey  all  of  the  property  to  her  upon  the  payment  to 
him  of  the  said  sum  of  $47,000.  This  money  was  paid  to  the  adminis- 
trator by  Mrs.  Clay,  and  the  property  conveyed  to  her  by  him,  and  the 
conveyance  so  made  reported  to  and  confirmed  by  the  court  by  an  order 
which  divested  the  title  out  of  the  heirs  and  vested  it  in  Mrs.  Clay. 
The  plaintiffs  were  all  before  the  court  when  each  of  the  orders  before 
mentioned  were  made.  The  title  thus  acquired  by  Mrs.  Clay  was  by 
mesne  conveyances  passed  to  defendant  on  April  2,  1895. 

The  administrator  after  paying  off  the  debts  of  ttie  estate  distributed 
the  remainder  of  the  amount  received  from  Mrs.  Clay  among  the  heirs, 
the  amount  paid  to  each  of  said  heirs  being  $4,800.  The  distributive 
shares  of  the  minor  heirs,  George  and  Susie  Murphy  and  the  non  compos 
mentis,  Kate  Murphy,  were  paid  to  their  guardian,  T.  J.  Clay. 

None  of  this  money  has  ever  been  refunded  or  oflEered  to  be  paid  the 
defendant  by  the  plaintiflfs,  and  all  of  the  plaintiflFs  except  Kate  Murphy 
have  accepted  and  received  the  benefit  of  their  shares  of  said  considera- 
tion for  the  sale  of  the  property.  The  guardian  of  the  minor  heirs  and 
of  Kate  Murphy  was  not  authorized  by  any  order  of  the  Probate  Court 
to  accept  the  proceeds  of  the  sale  of  his  wards'  interest  in  the  property, 
or  to  expend  any  part  thereof  for  or  on  behalf  of  his  wards,  and  it  is 
not  shown  that  Kate  Murphy  ever  received  any  part  of  said  proceeds 
or  that  any  part  thereof  was  ever  used  for  her  benefit,  and  there  is  no 
evidence  that  she  or  her  present  guardian  now  have  any  part  of  same. 

The  defendant  and  all  persons  through  whom  they  claim  had  at  the 
time  of  their  respective  purchases  both  actual  and  constructive  notice 
of  the  title  and  interest  of  the  plaintiffs  in  this  property  under  their 
father^s  will  and  as  heirs  of  their  mother. 

None  of  the  plaintiffs  ever  conveyed  or  otherwise  disposed  of  their 
mother's  one-half  interest  in  the  property  unless  such  interest  passed  by 
the  conveyance  to  Mrs.  Clay  before  mentioned.  Each  of  the  plaintiffs 
inherited  from  their  mother  a  one-seventh  interest  in  one-half  of  the 
property.  The  defendant  and  its  vendors  have  had  exclusive  and  con- 
tinuous adverse  possession  of  the  property  since  1890  and  have  paid  all 
taxes  that  have  accrued  thereon  except  for  the  years  from  1895  to  1904 
inclusive,  during  which  time  it  was  used  for  school  purposes  and  there- 
fore not  subject  to  taxation. 

The  present  value  of  the  property  is  $12,000  and  its  rental  value 
ever  since  its  sale  to  Mrs.  Clay  has  been  $30  per  month.    It  has  been 
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damaged  to  the  extent  of  $1^500  since  it  came  into  the  possession  of 
the  defendant. 

The  ages  and  dates  of  the  marriagea  of  tiie  several  plaintiffs  are  not 
shown  by  the  record^  but  the  trial  judge  finds  as  a  fact  that  all  of  the 
plaintiffs  except  George  and  Kate  Murphy  are  barred  by  the  five  years 
statute  of  limitation. 

Under  appropriate  assignments  the  appellants  assail  the  judgment  of 
the  trial  court  upon  the  following  grounds : 

First,  because  the  will  of  Arch  M.  Murphy  prohibited  the  sale  of  the 
homestead  so  long  as  any  of  his  children  were  minors  and  remained 
unmarried  and  it  being  shown  by  the  evidence  that  Kate  Murphy,  one 
of  the  testator's  children,  was  unmarried  and  was  living  upon  the 
homestead  at  the  time  of  its  sale,  the  order  of  the  Probate  Court  di- 
recting the  sale  of  the  property  was  void. 

Second,  because  the  court  having  found  as  a  fact  that  the  property  in 
question  was  the  community  homestead  of  the  father  and  mother  of 
plaintiff  Kate  Murphy  and  that  said  plaintiff  was  a  constituent  of  the 
family  at  the  time  of  her  father's  death  and  is  still  unmarried,  said 
property  was  not  subject  to  sale  and  distribution  so  long  as  she  desired 
to  use  it  as  a  homestead  and  therefore  the  Probate  Court  had  no  au- 
ihorily  to  order  its  sale,  and  the  trial  court  should  have  found  the  sale 
void  at  least  insofar  as  it  affects  the  right  of  said  Kate  Murphy  to  the 
use  and  occupancy  of  said  premises. 

Third,  because  the  guardian  of  the  plaintiff  did  not  apply  for  and 
obtain  an  order  of  the  Probate  Court  authorizing  him  to  sell  the  inter- 
ests of  his  wards  in  the  estate  of  their  father  and  mother  and  therefore 
the  order  of  sale  made  by  the  Probate  Court  in  the  administration  of 
said  estate  was  unauthorized  and  void  as  to  the  interests  of  said  wards. 

Fourth,  because  the  act  of  the  independent  executor.  Arch  M.  Murphy, 
Jr.,  in  taking  possession  of  the  property  under  the  terms  of  his  father's 
will  and  living  thereon  with  the  minor  and  unmarried  children  of  his 
testator  waa  a  setting  aside  and  dedication  of  said  property  as  a  home- 
stead, and  therefore  the  property  was  not  subject  to  administration  and 
formed  no  part  of  the  estate  in  the  hands  of  the  administrator  and 
was  not  subject  to  sale  or  distribution  in  that  proceeding. 

Fifth,  because  the  Probate  Court  in  the  administration  of  the  estate 
of  Arch  M.  Murphy  acquired  no  jurisdiction  of  the  conmiunity  interest 
of  plaintiffs'  mother  in  the  property  in  question,  no  community  debts 
having  been  shown,  and  therefore  the  sale  under  the  order  made  in  said 
administration  did  not  pass  title  to  plaintiffs'  interest  in  their  mother's 
portion  of  said  property. 

We  think  none  of  tiiese  objections  to  the  judgment  is  valid.  The 
Probate  Court  is  one  of  general  jurisdiction  in  all  matters  pertaining 
to  the  estate  of  deceased  persons  and  its  orders  and  decrees  made  in  the 
administration  of  an  estate  must,  upon  collateral  attack,  be  presumed 
valid  unless  the  orders  themselves  or  the  record  of  the  proceedings  in 
which  they  were  made  affirmatively  show  want  of  authority  in  the  court 
to  make  them.     (Martin  v.  Robinson,  67  Texas,  374.) 

If  it  be  conceded  that  the  record  in  the  administration  proceedings 
shows  that  the  property  was  homestead  and  appellants  were  entitled  to 
its  use  as  such  and  therefore  the  court  was  without  jurisdiction  to  order 
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its  sale  for  the  purpose  of  partition  and  no  legal  title  passed  by  such 
sale,  yet  we  think  the  trial  court  correctly  held  that  appellants  by  their 
guardian  having  actively  joined  in  procuring  the  sale,  and  the  purchaser 
at  said  sale  having  paid  the  purchase  price  of  the  property,  and  appel- 
lants having  received  and  accepted  the  benefit  of  same,  such  purchaser 
acquired  an  equitable  title  to  the  property  which  appellants  are  estopped 
from  denying  while  retaining  the  benefits  of  the  sale.  (Dancy  v.  Strick* 
ling,  15  Texas,  557;  Ryan  v.  Maxey,  43  Texas,  195;  Stephenson  v. 
Marsalis,  33  S.  W  Rep.,  385.)  The  cases  cited  not  only  recognize  and 
approve  the  doctrine  of  estoppel  above  stated,  but  hold  that  it  applies 
to  minors'  and  other  persons  under  disability,  and  that  such  persons  are 
bound  by  the  acts  of  their  guardians  in  proceedings  of  this  character 
notwithstanding  the  fact  that  no  order  was  shown  in  the  guardianship 
proceedings  authorizing  the  guardian  to  join  in  procuring  the  adminis- 
tration sale  or  to  accept  the  proceeds  thereof  on  behalf  of  his  wards. 

The  will  of  Arch  M.  Murphy  undertook  to  dispose  of  the  entire  es- 
tate, and  the  application  for  partition  and  order  of  sale  dealt  with  the 
property  in  its  entirety.  The  amount  paid  by  the  purchaser  and  received 
and  accepted  by  the  appellants  was  the  appraised  value  of  the  whole 
property.  We  think  under  these  facts  that  the  estoppel  operates  against 
appellants*  claim  to  their  mother's  interest  in  the  property  as  well  as  to 
the  interest  of  their  father. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 
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Abandonment. 

Of  wife  by  husband.     See  Divorce,  2. 

Abstract  of  Title. 

Contract  for  perfect  title.     See  Deed,  2. 

Acknowledgement. 

Of  deed  of  partition.  See  Married  Woman,  1. 
Proof  by  subscribing  witness.  See  Record  of  Title,  1, 
1.  The  caption  of  a  certificate  of  acknowledgment  was,  "State  of  Texas, 
Walker  County;"  following  the  name  of  the  officer  were  the  words  and 
letters,  "Notary  Public,  W.  C.  S.  T."  Held,  the  caption  and  the 
letters  when  taken  together  sufficiently  indicate  that  the  officer  taking 
the  acknowledgment  was  a  notary  public  of  Walker  County,  State  of 
Texas.    WiUiams  v.  Cessna,  315. 

Action. 

By  county  to  prevent  nuisance.    See  Infunction,  1, 
By  one  of  several  joint  owners.    See  Joint  Owners,  1. 

Administration. 

Action  by  heirs  after  close.    See  Heirs,  i. 
1.  An  order  of  the  court  probating  a  will  and  appointing  an  executor  or 
administrator  is  prima  facie  evidence  of  the  facts  authorizing  such 
order,  .including  tne  death  of  the  decedent.     Fischer  v,  Oiddings,  393. 

Administrator*!  Deed. 

1.  An  administrator's  deed,  more  than  thirty  years  old,  contained  a  recital 
that  the  sale  of  the  land  thereby  conveyed  was  made  by  order  of  the 
Probate  Court  having  jurisdiction  of  the  estate;  the  deed  and  probate 
records  of  the  county  were  subsequently  destroyed  by  fire;  it  was 
shown  by  the  undisputed  testimony  of  a  son  of  the  decedents  that  the 
grantors  in  said  deed  administered  the  estate  under  the  Probate  Court 
of  said  county;  that  the  grantee  in  said  deed  purchased  the  land  in 
controversy,  through  said  administration  proceedings  and  continuously 
and  notoriously  claimed  it  thereafter.  Held,  sufficient  to  show  the 
authority  of  the  administrator  to  sell  the  land.  Under  the  statute  in 
force  in  1845  no  confirmation  of  the  sale  was  required.  The  records 
being  destroyed,  the  recitals  in  the  ancient  deed  were  sufficient  in 
themselves  to  show  that  the  sale  was  made  under  the  orders  of  the 
Probate  Court.     Williams  v,  Cessna,  316. 

Adoption. 

Effect  upon  previous  will.    See  WUls,  t. 

AdTanoement. 

1.  A  deed  to  a  child  in  consideration  of  love  and  affection  is  not  necessarily 

to  be  taken  as  an  advancement,  and  one  upon  valuable  consideration 
could  not  be  so  taken.     Cowan  v,  Brett,  670. 

2.  In  the  absence  of  a  will  or  of  circumstances  sufficient  to  show  otherwise 

a  gift  of  money  by  a  parent  to  a  child  is  presumed  to  be  an  advance- 
ment.   Morrison  v,  Morrison,  339. 
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3.  Evidence  considered,  and  held  to  show  an  intention  on  the  part  of  an 
intestate  to  give  to  one  of  her  children  an  amount  of  money  in  excess 
of  the  interest  of  such  child  in  her  estate,  bat  no  intention  that  such 
child  should  retain  the  money  so  given  and  share  equally  with  the 
other  heirs  in  the  remainder  of  the  estate.    Id, 

AdTene  Poitetsion. 

Defined  by  statute.     See  Limitation,  1, 
Intention  at  time  of  entry.     See  lAmitation,  2, 
Water  barriers  as  enclosure.    See  Limitation,  S, 
When  limited  to  actual  possession.     See  Limitation,  \, 
Evidence  held  too  indefinite.     See  Limitation,  7. 
For  purpose  of  acquiring  title.     See  Limitation,  8, 
Payment  of  taxes  as  evidence.    See  Limitation,  10. 
Parties  claiming  under  same  deed.    See  Limitation,  11. 
Under  registered  deed.    See  Limitaiion,  It-H, 

Afildavit 

Of  inability  to  pay  costs.  See  Appeal,  1. 
1.  An  affidavit  of  loss  of  a  deed  correctly  described  the  lost  deed  by  giving 
the  names  of  the  two  grantors,  the  name  of  the  grantee,  the  date,  tiie 
number  of  acres  conveyed  and  the  location  of  the  land,  except  that 
the  initials  of  one  of  the  grantors  were  stated  to  be  J.  H.  instead  of 
I.  H.    Held,  an  immaterial  variance.    Williame  v,  Ceaena,  816. 

Agenoy. 

Authority  to  contract.    See  Oarriere  of  Freight,  1,  2, 

Accepting  benefit  of  contract.     See  Contraota,  1. 

Architect's  certificate.     See  Contracts,  11. 

Cattle  tallied  by  agent.    See  Contraota,  21. 

Letters  between  principal  and  agent.     See  Evidence,  12,  IS, 

Proof  of  existence  and  scope  of.     See  Evidence,  26,  SO. 

Knowledge  of  agent.     See  False  Repreaentationa,  5. 

Right  to  commissions  on  sale.    See  Land  Agent,  2,  S, 

Revocation  by  death.     See  Powera,  1. 

Of  sender  of  telegram.     See  Telegraph,  1. 

Local  agent  defined.    See  Venue,  2. 

1.  General  managers  of  corporations  have  only  such  implied  powers  as  are 

either  necessarily  incident  to  the  exercise  of  their  general  authority, 
or  such  as  are  customarily  exercised  by  general  managers  of  like  con- 
cerns. If  the  act  by  which  the  corporation  is  sought  to  be  bound  is 
out  of  the  usual  course  of  business  of  the  concern,  those  dealing  with 
the  agent  are  bound  to  enquire  as  to  the  authority  of  the  agent,  or 
deal  with  him  otherwise  at  their  peril.  Facts  considered,  and  held 
that  a  corporation  was  not  bound  by  the  act  of  its  general  manager. 
Manhattan  Liquor  Co.  v.  Magnua  d  Co.,  463. 

2.  Facts  considered,  and  held  to  warrant  the  defendants  in  assuming,  from 

their  course  of  dealing  with  plaintiffs  through  their  salesman,  that 
said  salesman  had  full  authority  to  bind  plaintiffs  by  the  contract  of 
■ale  without  submitting  the  same  to  plaintiffs  for  their  approval.  Bren- 
nan  d  Son  v.  Danahy  d  Danshy,  7. 

3.  It  is  incumbent  on  a  principal  to  repudiate  promptly  a  contract  which  his 

agent  may  undertake  to  make,  but  which  is  beyond  the  scope  of  such 
agent's  apparent  authority.     Id. 

4.  When  an  agent,  upon  his  own  account,  employs  a  subagent  to  assist  him 

m  his  principal's  business,  the  subagent  must  look  to  the  agent  and 
not  the  principal  for  compensation.  Houaton  C.  0.  M.  d  M.  Co.  v. 
Bibhy,  100. 

5.  A  resident  of  another  State  OM*ned  a  number  of  lots  in  a  town  in  Texas; 

for  the  sale  of  said  lots  she  appointed  as  her  agent  a  party  who  did 
not  live  in  said  town  and  who,  she  must  have  known,  could  not  give 
his  personal  attention  to  all  the  details  in  making  sales;  said  agent, 
without  express  authority  from  the  owner,  appointed  a  local  subi^ent 
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to  perform  Buch  merely  miniBterial  acts  as  pointing  out  on  the  ground 
the  lots  to  be  sold;  receiving  offers  to  purchase  and  transmitting  the 
same  to  the  agent;  and  inn)rming  purchasers  as  to  the  proper  de- 
scription by  number  on  the  map  of  the  town  of  the  lots  pointed  out. 
Held,  the  power  of  the  agent  to  delegate  to  the  subagent  the  perform- 
ance of  such  acts  could  be  implied  from  his  own  agency;  the  acts  of 
the  subagent  would  be  binding  on  the  principal,  and  the  mistake  of 
the  subagent  in  the  description  of  a  lot  sold  and  conveyed  by  the  prin- 
cipal would  be  held  the  mistake  of  the  principal.    Wright  v.  laaaoks,  223. 

Alteration. 

Burden  of  proving.     See  Written  Instrument,  2. 

Amendment. 

Of  appeal  and  error  bond.    See  Appeal,  L 

Reducing  amount  in  controversy.     See  Juriedietian  of  Dietriet  Court,  S. 
1.  It  is  within  the  discretion  of  the  court  to  tax  a  party  with  costs  as  a 
condition  of  permitting  a  trial  amendment  to  let  in  evidence  excluded 
under  previous  pleading.     8nUth,  Administrator,  v.  Owen,  412. 

Amonnt  in  Controversy. 

Jurisdiction  of  District  Court.     See  Oamiahment,  5, 
Jurisdiction  obtained  by  injunction.    See  Jurisdiction,  1,  2, 
Interest  as  part  of  damages.     See  Jurisdiction  of  County  Court,  1,  2. 
Reduced  by  amendment.    See  Jurisdiction  of  District  Courts  S, 

Ancient  Inttrnment. 

Recitals  in.    See  Administrator's  Deed,  1, 

Animals. 

Dog  killed  on  railroad  track.     See  Negligence,  2S, 
Stock  unlawfully  at  large.    See  Railway,  1,  5, 
Defective  gate  to  railway  track.     See  Railways,  2-4^ 
Killed  on  unfenced  railway.    See  Railways,  6. 

Appeal. 

Election  of  remedies.    See  Certiorari,  1, 
Second  review  by  certiorari.     See  Judgment,  5, 
Rulings  not  presented  by  brief.     See  Practice  on  Appeal,  1, 
Judgment  sustained  by  estoppel.     See  Practice  on  Appeal,  2, 
Mere  preponderance  of  Evidence.    See  Practice  on  Appeal,  S, 
Absence  of  statement  of  facts.    See  Practice  on  Appeal,  4-€,  9. 
Issues  undisposed  of.    See  Practice  on  Appeal,  7. 
Ck)nclusions  filed  by  trial  judge.     See  Practice  on  Appeal,  8. 
Injury  presumed  from  erroneous  charge.     See  Practice  on  Appeal,  10,  11. 
1.  Where  m  an  appeal  in  forma  pauperis  the  affidavit  of  inability  to  pay 
or  secure  ^the  costs  is  made  before  a  notary  public  of  the  county  of 
the  trial,  and  there  is  nothing  in  the  affidavit  or  the  record  to  show 
that  proper  proof  of  appellant's  inability  to  pay  the  costs  or  any  part 
of  the  same  was  made  before  the  county  judge  of  the  county  whero 
appellant  resides,  or  before  the  court  trying  the  cause,  the  appeal  will 
be  dismissed.     The  statute  concerning  the  amendment  of  appeal  and 
writ  of  error  bonds  has  no  application  to  such  case.     Wood  v,  8i. 
Louis  8.  W.  Ry.  Co.  of  Texas,  590. 

Appeal  Bond. 

1.  An  appeal  bond  is  necessary  by  one  who,  when  sued  in  his  individual 
capacity  and  as  independent  executor  and  as  beneficiary  under  the  will, 
defends  in  his  individual  capacity  alone,  and  against  whom  judgment 
is  rendered  personally.     Tyson,    Executor,  v.  Wass,  178. 

Arehlteot. 

Certificate  of  performance  by.     See  Contract,  11-15. 
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Argument  of  Coansel. 

1.  Unless  objection  is  offered  to  an  argument  at  the  time  it  is  made,  notice 

of  the  objection  will  not  be  taken  on  appeal.  Mieaouri,  K.  d  T.  Ry. 
Co.  of  Tewas  «.  Neabit,  630. 

2.  An  unwarranted  argument  by  counsel  that  a  contract  relied  on  by  de- 

fendant as  a  release  of  damages  was  void  under  the  statute  of  frauds 
should  call  for  an  instruction  from  the  court  correcting  its  erroneous 
effect.  Qulf,  C.  d  S.  F.  Ry.  Co,  r.  Johnson^  237. 
8.  When  the  evidence  is  conflicting  improper  statements  of  counsel  for  plain- 
tiff in  his  closing  argument,  duly  excepted  to,  is  reversible  error.' 
Texas  d  P,  Ry.  Co.  v.  Terry,  691. 

Axreit. 

Sufficiency  of  warrant.    See  False  Imprisonment,  1. 
Warrant  executed  in  wrong  county.     See  Sheriff,  2. 

1.  An  arrest  b^  virtue  of  a  void  warrant  is  not  excused,  nor  the  detention 

of  the  prisoner  made  lawful,  by  taking  him  into  the  territory  in  which 
the  warrant  is  effective.     Sneed  v.  MoFatridge,  593. 

2.  Under  the  provisions  of  section  1014  of  United  States  Compiled  Statutes 

of  1901,  a  justice  of  the  peace  of  Clay  County,  Texas,  upon  complaint 
filed  with  him  charging  the  offense  of  assault  with  intent  to  murder 
in  the  Indian  Territory,  was  empowered  to  issue  a  warrant  for  the 
arrest  of  the  plaintiff,  and  the  defendant,  the  sheriff  of  Clay  County, 
was  authorized  and  it  was  his  duty  to  arrest  the  plaintiff,  charged  with 
said  offense,  and  to  take  him  before  one  of  the  officers  named  in  said 
statute  for  hearing.    Roberts  v.  Brown,  206. 

3.  Under  the  nrovisions  of  section  1015,  United  States  Compiled  Statutes  of 

1901,  only  the  judicial  officer  having  jurisdiction  to  hear  the  com- 
plaint, and  not  the  officer  making  the  arrest,  has  authority  to  grant 
bail.     Id. 

4.  The  fact  that  the  justice  of  the  peace  was  mistaken  in  supposing  that 

he  was  authorizeid  by  the  State  statutes  to  issue  the  warrant  for  the 
arrest  of  the  plaintiff  was  immaterial  since  he  was  fully  authorized 
by  the  United  States  statutes  to  do  so.    Id. 

Assault  and  Battery. 

1.  The  provisions  of  the  Penal  Code  to  the  effect  that  no  verbal  provocation 

justifies  an  assault  and  battery,  but  insulting  and  abusive  words  may 
be  given  in  evidence  in  mitigation  of  the  punishment  affixed  to  the 
offense,  are  declaratory  of  the  general  principle  which  applies  in  a 
civil  suit  for  damages  for  assault  and  battery.    Parham  v.  Lang  ford,  31. 

2.  In  a  suit  for  exemplary  damages  for  assault  and  battery,  caused  by  slan- 

derous words  spoken  of  an  inmate  of  defendant's  family,  it  was  not 
error  to  exclude  testimony  as  to  the  bad  character  of  the  woman  in  a 
distant  State  many  months  prior  to  the  assault,  in  the  absence  of 
evidence  that  the  defendant  knew  of  such  character.    Id. 

3.  Because  there  was  no  evidence  to  warrant  it,  it  was  error  for  the  court 

to  charge  the  jury  that  they  might  consider,  in  mitigation  of  damages, 
any  action  or  conduct  of  plaintiff  that  was  reasonably  calculated  to 
bring  on  or  cause  the  assault  by  which  he  was  injured.    Id. 

Assignment. 

Covenant  against   subletting.     See  Landlord  and  Tenant,  1,  2, 

Assignment  of  Error. 

1.  An  assignment  of  error  which  embraces  several  separate  and  distinct  ques- 

tions of  law  will  not  be  considered  because  too  general.  Southern  Kan, 
Ry.  Co.  of  Texas  v.  Cox,  80. 

2.  Assignments  of  error  considered,  and  held  not  entitled  to  consideration 

because  too  general  and  because  improperly  grouped.  Waggoner  v. 
Wyatt,  76, 
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Ammed  Klik. 

Of  riding  on  freight  train.    See  Carriers  of  Passengers,  11, 
N^ligence  unknown  to  servant.    See  Master  and  Servant,  4,  5,  7,  8,  11. 
Usual  manner  of  operation.     See  Master  and  Servant,  7,  10. 
N^ligence  of  fellow  servant.     See  Master  and  Servant,  14,  15, 

Attaehment. 

Disposing  of  sureties  on  bond.  See  Judgment,  1. 
Reconvention  for  damages.  See  Burden  of  Proof,  1. 
1.  The  plaintiff  in  attachment  would  not  be  liable  for  the  value  of  a  horse, 
seized  by  virtue  qf  the  attachment,  which  died  while  in  the  possession 
of  the  sheriff,  unless  the  attachment  was  wrongfully  sued  out,  and  this 
though  the  negligence  of  the  sheriff  caused  the  death  of  thcf  horse. 
MoFaddin  v.  Sims,  599. 

Attorney. 

Misconduct  in  argument.     See  Argument  of  Counsel,  1-3, 
Client  concluded  by  act  of.     See  Judgment,  6, 
Letter  to.     See  Privileged  Communication,  1, 
Rejection  of  title  by.    See  Specifio  Performance,  2. 

Banking. 

1.  A  bank  has  the  right  to  apply  the  amount  of  dividends  that  come  into  its 

hands  on  the  note  of  its  debtor.     Simpson  v,  Thompson,  273. 

2.  A  bank  to  which  the  purchaser  in  a  sale  paid  money  thereon  to  the  credit 

of  the  seller,  did  not,  by  appropriating  it,  with  the  latter^s  consent,  to 
his  debt  to  itself,  become  liable  to  the  purchaser  depositing  it,  in  his 
suit  to  rescind  the  contract  and  recover  back  the  money  paid.  Blair 
V,  Baird,  134. 

Bill  of  Bzoeptiont. 

1.  Where  it  does  not  appear  that  a  bill  of  exception  was  taken  to  the  ad- 

mission of  evidence,  an  assignment  of  error  based  thereon  will  not 
be  considered.     Ferguson  v.  Morrison,  396. 

2.  Since  1853  the  rule  has  never  been  varied  that  a  bill  of  exception  must 

disclose  the  objections  made  to  testimony.  Gulf,  C,  d  S,  F.  Ry.  Co, 
V.  Pearce,  387. 

3.  When  the  bill  of  exception  fails  to  show  what  objection  was  made  to  the 

admission  of  testimony  an  assignment  of  error  based  thereon  can  not  be 
considered.    Tewas  d  P,  Ry.  Co,  v,  Terry,  591. 

4.  At  the  foot  of  a  bill  of  exception  was  the  following  statement  signed  by 

counsel  for  appellees,  "Approved,  except  that  we  can  not  concur  in 
the  conclusion  of  what  the  answer  of  the  witness  will  be."  The  bill  was 
allowed  by  the  judge  without  qualification.  Held,  the  above  statement 
was  no  part  of  the  bill.     Kempner  v.  Patrick,  216. 

Bond. 

AfSdavit  of  inability  to  give.  .  See  Appeal,  1. 
Forthcoming,  to  answer  judgment.     See  Foreclosure,  1, 
Maker  not  estopped  to  quash  writ.     See  Oamishment,  2, 
Disposition  of  case  as  to  sureties.     See  Judgment,  1, 
Liability  of  sureties  on.    See  Sheriff,  1, 

Boundaries. 

Conflict  in.    See  Survey,  1. 

1.  Where  there  was  no  ambiguity  or  uncertaintv  in  the  calls  of  a  deed  for 

boundaries,  it  was  not  proper  to  consiaer  anything  found  on  the 
ground,  but  not  called  for  in  the  deed,  as  indicating  the  actual  foot- 
steps of  the  surveyor;  his  work  must  be  tested  by  the  calls  in  the 
ffrant.     Hamilton  v,  Blackburn,  153. 

2.  A  deed  fixed  the  south  line  of  the  land  conveyed  only  by  course  and  dis- 

tance from  points  not  questioned  and  calls  for  stone  mounds,  as  cor- 
ners, which  were  not  identified.     Held,  that  the  call  for  course  and 
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distance  oould  not  be  affected  by  evidence  of  a  survey  of  such  line 
made  years  before  the  deed  was  executed,  none  of  the  work  of  such 
surveyor  being  called  for  in  the  deed.    Id, 

Briefs. 

Matters  not  presented  in.    See  Practice  on  Appeal,  1, 

1.  When  assignmcDts  of  error  involving  distinct  and  independent  questions 

are  merely  copied  into  the  brief  and  submitted  as  propositions,  with  a 
statement  at  the  foot  of  each,  ''See  statement  of  facts,  ante,"  referring 
to  a  preliminary  statement  of  the  facts  in  the  brief,  such  assignments 
will  not  be  considered.     Oammon  v,  Sigel  d  Cohen,  199. 

2.  A  reference  to  another  part  of  the  brief  of  appellant  where  almost  the 

entire  evidence  is  copied  is  not  such  a  statement  under  an  assignment 
of  error  as  the  rules  governing  appeals  contemplate.  Cfulf,  C.  d  8.  F. 
Ry,  Co.  V.  Pearce,  387. 

3.  An  assignment  of  error  and  proposition  complaining  of  the  chaiges  given 

as  inconsistent  and  contradictory  followed  by  a  statement  giving  five 
different  instructions,  embracing  four  pages  of  printed  matter,  without 
pointing  out  wherein  the  inconsistency  lies,  will  not  be  considered. 
Tewas  d  P.  Ry.  Co.  v.  Borne  d  Warren,  490. 

Bnilding  Contract. 

Architect's   certificate  of  performance.     See   Contract,   11-15. 

Burden  of  Proof. 

Purchaser  for  value  without  notice.     See  Equity,  1. 
Of  compliance  with  contract.     See  Sales,  4* 
Of  alteration  of  contract.     See  Written  Instrument,  2. 
1.  When  the  defendant  in  an  attachment  suit  reconvenes  for  damafes,  the 
burden  is  upon  him  to  show  that  the  attachment  was  wrongftifiy  sued 
out.     McFaddin  v.  Sims,  698. 

Caption. 

Of  transcript  on  appeal.     See  Statement  of  Facts,  2. 

Carriers  of  Freight. 

Liability  for  fall  of  market.     See  Damages,  11. 

Unintelligible  charge  on  damages.     See  Practice  on  Appeal,  10,  11. 

Termination  of  transit.  See  Interstate  Commerce,  i. 
1.  In  a  suit  for  damages  for  delay  in  transporting  cattle  to  market  upon 
a  "feed  in  transit"  contract,  plaintiff  was  allowed  to  testify  that  in 
'making  the  shipment  from  the  station  at  which  said  cattle  were  fed, 
the  same  being  a  station  upon  an  intermediate  road  and  not  on  ap~ 
pellant's  line  of  road,  he  made  a  contract  with  the  agent  at  said  sta- 
tion that  plaintiff's  cattle  were  to  be  transported  throuj^^h  to  destina- 
tion without  being  unloaded  and  were  to  reach  their  destination  in  time 
for  the  market  of  a  certain  day,  and  that  no  other  freight  was  to  be 
picked  up  on  the  road  by  said  train  of  cattle.  Appellant  objected  to 
said  testimony,  -because  it  was  not  shown  that  said  agent  had  any 
authority  to  make  such  an  agreement  on  behalf  of  appellant;  because 
the  same  was  beyond  the  scope  of  his  authority;  because  it  was  not 
shown  that  said  agent  was  the  agent  of  appellant  or  had  any  authority 
to  act  for  it,  and  because  the  evidence  showed  that  said  cattle  could 
not  be  transported  that  distance  in  28  hours  and  said  contract  was 
therefore  illegal  and  void.  Held,  in  view  of  the  evidence  in  the  case, 
the  objections  should  have  been  sustained.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Jackson,  14  Texas  Ct.  Rep.,  100,  followed.  St.  Louis  d  8.  F. 
Ry.  Co.  V.  Frazar,  685. 
t.  The  brakemen  of  a  railroad  company  have  no  authority  to  tell  a  shipper 
that  his  cattle  would  not  be  transported  on  another  line  of  road  until 
ft  certain  time  and  bind  their  own  company  by  such  statement.    Id, 
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3.  When  the  contract  of  shipment  comprehends  the  entire  distance  from  the 

initial  point  to  destination  a  carrier  bound  by  the  contract  can  not 
relieve  itself  of  the  neglicence  of  an  intermediate  carrier.    Id. 

4.  The  freight  rates  of  railroads  approved  by  the  Interstate  Commerce  Ck>m- 

mission  are  not  binding  upon  the  public  unless  posted  and  published 
as  required  by  Act  of  Congress.  Southern  Kan.  Ry.  Co.  of  Tewaa  v. 
C0W9  79. 

5.  Where  the  carrier  n^lected  to  note  on  the  waybill  and  shipping  contract 

of  a  shipment  of  mules  that  they  were  to  be  unloaded  and  fed  at  a 
certain  point  en  route,  as  requested  by  the  shipper,  and  in  a  suit  for 
damages  for  such  neglect  the  carrier  plead  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  not  having  such  omission  corrected  as 
soon  as  discovered  after  the  transportation  had  begun,  the  testimony 
of  the  plaintiff  to  the  effect  that  at  a  station  on  the  route  he  saw  a 
man  in  the  depot  whom  he  took  to  be  defendant's  agent  and  called  his 
attention  to  the  omission  and  suggested  that  he  had  better  wire  about 
it,  was  relevant  rnd  material  on  the  issue  of  contributory  negligence. 
^  and  this,  whether  the  man  spoken  to  was  or  was  not  defendant's  au- 
thorized agent.    Id. 

6.  Where  a  carrier  deviates  a  shipment  from  the  route  designated  by  the 

shipper  it  becomes  liable  for  all  damages  resulting  from  its  act, 
whether  proximately  or  not.    Id. 

7.  That  the  shipper  had  an  arrangement  with  a  third  party  by  which  the 

stock  was  to  be  unloaded  at  an  intermediate  point,  and  the  shipper 
was  to  receive  from  such  third  party  a  rebate  for  the  use  of  the  cars 
from  such  point  to  the  destination  named  in  the  shipping  contract, 
can  not  affect  the  ri^ht  of  the  shipper  to  have  his  stock  routed  as 
re<}uested,  with  the  privilege  of  unloading  and  feeding  at  a  designated 
point,  upon  paying  tiie  customary  freight  rates.    Id. 

8.  A  petition  seeking  to  recover  from  a  railway  excessive  charges  collected, 

with  penalty  for  extortion,  which  substantially  alleges  that  defendant 
charged  and  collected  a  greater  rate  for  the  use  of  the  car  than  was 
fixed  or  authorized  by  law,  held  good  as  against  general  demurrer. 
8t.  Louis  8.  W.  Ry.  Co.  v.  Rutherford,  644. 

9.  The  consignee   of   a  car  of   freight,   on   payment   of   the  transportation 

charges,  was  entitled  to  48  hours  clear  time,  exclusive  of  Sunday, 
to  unload  same;  and  where  the  carrier,  after  interfering  with  the  un- 
loading during  a  part  of  this  time  by  switching  the  car  to  a  place 
where  it  was  impracticable,  compelled  payment  of  demurrage  before 
permitting  unloading  to  continue  it  is  liable  for  the  overcharge  and 
penalty.     Id. 

10.  The  defense  that  the  charge  for  demurrage  was  exacted   innocently,  in 

ignorance  of  the  fact  that  the  unloading  had  been  interfered  with  by 
defendant  during  a  part  of  the  time  allowed,  must  be  pleaded  by  de- 
fendant, in  order  to  be  available.     Id. 

11.  It  being  an  issue  on  the  trial  as  to  which  of  two  roads  was  liable  for  the 

delay  of  a  shipment  of  cattle  at  the  junction  station,  and  at  what  time 
and  place  the  connecting  carrier  assumed  control  of  the  cattle,  it  was 
error,  because  VL^on  the  weight  of  the  evidence,  for  the  court  to  charse 
the  jury  that  it  was  the  duty  of  the  initial  carrier  to  deliver  said 
cattle  to  the  connecting  carrier  at  a  certain  one  of  two  disputed  points. 
The  liability  of  the  connecting  carrier  began  whenever  and  wherever 
it  assumed  control  of  the  shipment.    Texas  d  P.  Ry.  Co.  v.  Bailey,  553. 

12.  The  presumption  that  injury  to  a  shipment  of  cattle  occurred  on  the  road 

of  the  last  carrier  does  not  obtain  when  the  shipper  accompanies  the 
cattle.     Id. 

13.  In  a  suit  for  damages  in  the  transportation  of  live  stock  over  two  con- 

necting lines  of  railway,  errors  in  the  instructions  as  to  what  would 
constitute  delivery  by  the  first  line  to  the  second  are  harmless  as  to 
the  latter,  where  the  verdict  shows  that  all  damages  prior  to  the  re- 
ceipt of  the  shipment  by  it  were  assessed  only  against  the  initial  car- 
rier.    Texas  d  P.  Ry.  Co.  v.  Home  d  Warren,  490. 

14.  In  an  action  against  a  carrier  for  failing  to  deliver  goods  received  for 
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transportation,  to  which  defendant  answered  that  they  were  destroyed 
by  fire,  without  its  negligence,  a  supplemental  petition  alleging  that 
their  destruction  was  due  to  defendant's  n^ligence  was  not  subject 
to  special  demurrer  for  failure  to  show  in  what  the  negligence  consisted, 
such  pleading  being  in  effect,  only  a  denial  of  the  matters  alleged  in 
defense.      Texas  d  P.  Ry.  Co.  v.  Turner,  d08. 

15.  The  consignee,  though  not  the  owner  of  the  goods  lost,  had  such  interest 

in  them  under  the  contract  for  shipment  as  entitled  him  to  maintain 
action  for  their  value.    Id, 

16.  Because  a  contract  of  shipment  did  not  bind  the  carrier  to  deliver  the 

shipment  at  any  particular  time,  the  plaintiff  was  not  thereby  pre- 
vented from  proving,  under  proper  pleading,  that  the  carrier  was 
guilty  of  negligent  delay  in  transporting  the  shipment.  Texas  d  P. 
Ry.  Co.  V.  Stewart,  399. 

17.  Evidence  held  sufficient  to  show  negligent  delay  of  cattle  in  transportation 

to  market.     Texas  d  N.  0.  Ry.  Co.  v.  Walker,  278. 

18.  Plaintiffs  shipped  several  carloads  of  calves  from  a  point  in  Texas  to 

a  northern  market  intending  to  sell  them  as  feeders,  but  because  de- 
fendant's cattle  pens,  from  which  said  calves  were  shipped,  were  in- 
fected by  a  contagious  disease  they  could  only  be  sold  at  a  reduced 
price  for  immediate  slaughter.  Plaintiff  proved  the  alleged  difference 
m  the  price  of  feeders  and  of  calves  for  slaughter,  but  made  no  proof 
of  when,  where,  how  or  at  what  price  the  calves  in  question  were  sold, 
or  that  they  were  sold  at  all.  Held,  the  case  alleged  was  not  proved. 
Texas  d  P.  Ry.  Co.  v.  Real  d  Self,  588. 

19.  In  a  suit  for  damages  caused  to  plaintiffs  by  shipping  their  cattle  from 

infected  pens,  it  was  necessary  to  allege  and  prove  that  defendant  knew 
that  the  pens  were  infected,  or  by  reasonable  care  might  have  known 
it.    Id. 

20.  A  charge  that  it  was  the  duty  of  defendant  to  have  ''proper  and  suitable 

shipping  and  feeding  pens"  is  not  warranted  by  an  allegation  that 
defendant  had  been  notified  by  the  federal  authorities  that  its  pens 
had  been  quarantined.    Id. 

Carriers  of  Passengers. 

Alighting  from  moving  train.     See  Negligence,  8,  9. 

1.  Testimonv  in  regard  to  temporary  absence  of  ticket  seller  of  railway  from 

office  held  to  show  that  same  was  not  kept  open  for  half  an  hour  be- 
fore departure  of  train.     Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Dyer,  93. 

2.  The  right  of  a  railway  to  charge  a  passenger  who  has  no  ticket  four 

cents  per  mile  is  conditioned  by  the  proviso  to  the  statute  (Rev.  Stats., 
art.  4542)  upon  its  ticket  office  being  kept  open  for  half  an  hour  be- 
fore the  departure  of  the  train,  irrespective  of  whether  the  passenger 
applied  to  purchase  a  ticket  and  was  prevented  from  doing  so  by  such 
failure.     Id. 

S.  A  passenger  entitled  to  be  carried  on  a  train  for  three  cents  per  mile 
and  offering  to  pay  that  fare,  is  not  bound  to  pay  four  cents  when 
demanded  in  order  to  reduce  the  resulting  damages,  but  may,  without 
violence,  stand  on  his  rights,  suffer  ejection,  and  recover  the  damages 
resulting  therefrom.  Id. 

4;  Tender  of  the  three  cent  per  mile  fare  is  not  necessary  where  the  four 
cent  rate  was  demanded  and  nothing  less  would  have  been  accepted.    Id. 

5.  A  railroad  company  contracted  with  plaintiff  in  the  usual  form  to  trans- 
port one  carload  of  horses  and  the  person  in  charge  thereof  from  S., 
a  station  upon  its  line  to  its  terminus,  the  same  being  a  junction  point 
with  the  defendant  company;  the  horses  were  consigned  to  the  plain- 
tiff at  T.,  a  station  upon  defendant's  road;  the  agent  at  S.  issued  a 
through  waybill,  showing  the  shipment  to  be  from  S.  to  T.  via  de- 
fendant's road;  the  shipping  contract  entitled  the  person  accompanying 
the  stock  to  return  transportation  to  S.  Evidence  considered,  and  held 
sufficient  to  show  that  the  defendant  company,  under  the  operation 
of  art.  331a,  Rev.  Stats,  of  1895,  acted  upon,  ratified  and  made  its 
own  for  all  purposes  the  Qontract  made  by  the  initial  carrier,  and  tl» 
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person  in  charge  of  said  horses  was  entitled  to  return  passage  over 
defendant's  road.     Teepoa  d  P.  By.  Co,  v.  Lynch,  121. 

6.  In  a  suit  against  a  railroad  company  for  failure  to  stop  its  passenger 

train  at  plaintiff's  destination  m  order  that  plaintiff  might  alight,  it 
appearing  that  plaintiff  had  no  ticket  to  her  destination  hut  offered  to 
pay  full  fare,  the  defendant  answered  that  the  train  which  plaintiff 
f>oarded  was  a  fast  passenger  train  which  stopped  only  at  the  more 
important  stations,  not  including  plaintiff's  destination;  that  the 
Schedule  of  said  train  was  regulated  by  a  time  card  which  was  duly 
and  regularly  published;  and  that  besides  said  fast  train  defendant 
operated  daily  another  train  which  stopped  at  all  stations  for  the 
accommodation  of  the  local  travel,  to  which  class  the  plaintiff  be- 
longed. Held,  defendant's  answer  was  not  subject  to  general  exception. 
Albin  17.  Oulf,  C,  d  8,  F.  Ry,  Co,,  170. 

7.  It  not  being  contended  that  plaintiff  was  entitled  to  damages  solely  on 

the  ground  of  humiliating  conduct  on  the  part  of  the  conductor  toward 
her  and  independent  of  the  legal  right  to  eject  her,  errors  in  r^rd 
to  testimony  which  concerns  only  the  conductor's  conduct  ciui  not  have 
the  effect  of  reversing  the  judgment.    Id, 

8.  It  is  the  duty  of  a  person  about  to  take  passage  on  a  train  to  inform 

himself  as  to  its  stopping  accordinff  to  the  regulations  of  the  company, 
and  if  he  makes  a  mistake,  not  induced  by  the  company,  against  which 
ordinary  care  would  have  protected  him,  he  has  no  remedy  against 
the  company  for  the  consequences.    Id. 

9.  Having  provided  the  public  with  adequate  accommodations  by  means  of 

re^lar  trains  for  a  daily  passenger  service  between  all  stations,  a 
railroad  company  is  at  liberty  to  run  other  trains  stopping  at  certain 
stations  only.    Id, 

10.  It  appearing  from  the  testimony  of  the  conductor  that  at  certain  stations, 

such  as  the  one  in  question,  it  was  the  duty  of  the  train  porter  to 
help  the  passengers  to  alight,  a  direction  by  the  porter  to  the  plain- 
tiff to  alight  at  the  time  he  did  so,  was  within  the  scope  of  his  duty. 
Texas  d  P,  Ry,  Co,  v.  Whiteley,  346. 

11.  In  a  suit  by  plaintiff  for  personal  injuries  received  while  riding  on  a 

freight  train  in  charge  of  stock,  charges  considered,  and  held  to  suffi- 
ciently and  correctly  present  the  law  as  to  the  risk  assumed  by 
plaintiff.     Tewaa  4^  P,  Ry,  Co,  v.  Bump,  297. 

12.  Plaintiff's  w^ife  went  to  defendant's  depot  tb  take  one  of  its  trains  at  2:30 

in  the  morning  on  January  23.  The  night  was  cold  and  bleak.  Be- 
cause the  depot  was  closed  and  locked  she  was  obliged  to  stand  out- 
side for  20  minutes.  When  the  waiting  room  was  opened  there  was 
no  fire  in  the  stove,  and  the  train  being  late  she  waited  in  the  cold 
room  40  minutes  longer.  Immediately  thereafter  she  suffered  from 
sore  throat,  pains  in  the  chest,  rigors  and  fever.  Held,  the  evidence 
made  a  prima  facie  case  as  to  the  cause  of  her  illness.  International 
d  Q,  N.  R,  Co,  V,  Johnson,  147. 

13.  The  general  rule  is  that  from  physical  injury  and  pain,  mental  suffering 

will  be  implied  without  further  proof.     Id, 

14.  Defendant's  train  being  late  and  plaintiff's  wife  not  being  advised  when 

it  would  arrive,  she  had  the  right  to  remain  in  the  waiting  room  until 
the  train  did  arrive,  and  in  doing  so  she  was  not  guilty  of  contributory 
negligence.     Id, 

Caiet  BittingulBlied. 

l.'Wyllie  v.  Wynne,  26  Texas,  43;  Lewis  v.  Durst,  10  Texas,  398;  Woods  v. 
Durrett,  28  Texas,  430,  distinguished,  and  Timon  v.  Whitehead,  58 
Texas,  295;  Morris  v.  Brinlee,  14  Texas,  285,  followed.  Waierhouae 
V.  Corhett,  612. 

Oattle  Shipment. 

Authority  of  agent  to  contract.     See  Carriers  of  Freight,  1,  2, 
Contract  for  through  transportation.     See  Carriers  of  Freight,  S, 
Route  and  deviation  therefrom.     See  Carriers  of  Freight,  5-7, 


654  Index. 

Cattle  Shipments-Continued. 

Liability  as  between  connecting  lines.     See  Carrien  of  Freight,  11-tS. 
Negligent  delay  in  transportation.     See  Carriers  of  Freight,  16,  17, 
Placing  in  infected  pens.    See  Carriers  of  Freight,  18-tO. 
Difference  in  market  price.     See  Damages,  IL 

Certifloate. 

ShowinjB^  maker's  official  position.    See  Acknowledgment,  1. 
Of  performance  by  architect.     See  Contmct,  11-lS, 
That  deposition  was  sworn  to.     See  Deposition,  1,  2, 
Of  copy  of  registered  deed.    See  Record  of  Title,  1, 

Certiorari. 

To  review  probate  order.  See  Jndgment,  5. 
1.  A  failure  to  appeal  from  an  order  of  the  County  Court  dischaiging  an 
administrator  does  not  preclude  the  remedy  by  certiorari,  and  the 
latter  remedy  is  not  dependent  upon  a  showing  why  the  remedy  by 
appeal  was  not  pursued.  Nor  will  the  fact  that  the  administrator  was 
discharged  by  order  of  the  County  Court,  and  the  entire  estate  paid 
out,  prevent  the  District  Court  from  reviewing  the  proceedings  in  the 
County  Court.     Friend,  Administrator,  v,  Boren,  33. 

ChalleAge. 

Prejudice  against  witness.    See  Jury,  S. 

Charitable  Bequest. 

Description  of  bmeficiaries.     See  Will,  5,  8. 
To  incorporated  church.     See  WiU,  6,  7. 

Chattel  Xortgage. 

Misdescription  of  chattel  mortgage.    See  Name,  1, 

Children. 

Injury  by  railway  train.    See  Negligence,  19-22. 

Cltetion. 

In  suit  for  delinquent  taxes.     See  Service  by  Publication,  1. 

Cities. 

Title  to  public  street.     See  Dedication,  1. 
Proof  of  ordinance.     See  Evidence,  4, 
Proof  of  city  limits.     See  Evidence,  5,  6, 

Class  Legiilation. 

Rules  governing  occupation.     See  Constitutional  Law,  S. 

Collateral  Attack. 

On  orders  of  Probate  Court.    See  Judgment,  7. 
Presumptions  indulged  in.    See  Judgment,  8. 
Sale  under  dormant  judgment.    See  Judgment,  9,  10, 
Jurisdiction  disproved  by  record.     See  Judgment,  11-16, 

Commissioners'  Court. 

Deposit  of  coimty  fimds.     See  County  Depositories,  1. 
Presentation  of  claims  to.    See  County  Treasurer,  L 
Questioning  validity  of  proceedings.     See  Public  Road,  1, 

Commissions. 

On  money  reoeived  and  paid.     See  County  Treasurer,  i. 
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Common  Sonroe. 

Of  claim  of  title.     See  Trespasa  to  try  Title,  1,  t, 
1.  In  trespass  to  try  title,  an  agreement  that  the  father  is  the  common  source 
of  title  does  not  preducfe  the  children  from  showing  that  the  land 
was  community  property,  and  claiming  through  their  mother.     Taylor 
V.  Doom,  59. 

CkimmaiLity  Property. 

Husband  as  source  of  title.    See  Common  Bowrce,  L 
Will  of  surviving  husband.    See  Estoppel,  4* 
Notes  for  purchase  money.    See  Homestead,  \, 
Partition  with  wife's  consent.     See  Homestead,  7. 

1.  Land  conveyed  to  husband  and  wife  on  a  consideration  paid  from  the 

wife's  means  did  not  become  her  separate  property  when  the  title  was 
not  acquired  by  the  purchase  but  by  limitation  arising  from  posseation 
under  the  deed  for  five  or  ten  years.  Such  title  was  community.  Ham^ 
ilton  V.  Blaokhum,  153. 

2.  Where  land  acquired  jointly  bjr  husband  and  wife  is  owned  by  them  in 

their  respective  separate  rights,  and  is  afterwards  improved  with 
community  funds  and  a  community  debt  incurred  secured  by  lien  on 
such  improvements,  the  wife,  after  the  death  of  the  husband,  has  the 
right  to  convey  her  half  interest  in  the  land  and  all  the  improvements 
in  satisfaction  of  said  community  debt,  and  such  sale  binds  the  chil- 
dren of  the  marriage  as  effectually  as  if  they  had  made  it  themselves. 
OlsohetDske  v,  SummerviUe,  361. 

3.  In  the  community  personal  property  of  the  first  marriage,  a  second  wife 

and  the  children  of  the  first  marriage  would  be  entitled  in  the  propoi^ 
tion  of  five-sixths  to  the  children  and  one-sixth  to  such  wile,  and  imtil 
partiiiQned  they  would  hold  and  enjoy  the 'same  in  aaid  proportions. 
Cow  V.  OUver,  111. 

Compromlie. 

As  consideration  for  agreement.     See  Cowtraet,  9. 

Condemnation. 

Mistake  in  description  of  land.     See  Eminent,  Domain,  1. 

Conditional  Sale. 

1.  When  property  is  convQred  by  one  person  to  another  under  an  agreement 

for  a  reconveyance  upon  the  payment  of  a  specified  sum  at  some  future 
time,  such  conveyance  will  be  held  as  a  conditional  sale,  provided  it 
clearly  appears  that  the  right  to  repurchase  is  optional  with  the 
vendor,  and  the  relation  of  debtor  and  creditor  does  not  exist  between 
the  parties  as  to  the  agreed  consideration  for  such  reconveyance.  If 
the  consideration  for  the  conveyance  is  a  preexisting  debt  it  must 
clearly  appear  that  the  debt  is  extinguished,  otherwise  the  conveyance 
will  be  held  a  mortgage  and  not  a  conditional  sale.    Blake  v.  Lowry,  17. 

2.  In  determining  whether  a  conveyance  absolute  on  its  face,  with  a  written 

agreement  to  reconvey  si^ed  by  the  grantee,  is  a  mortgage  or  a  con- 
ditional sale,  reference  will  be  had  to  the  enquinr  whether  the  relation 
of  creditor  and  debtor  continues  to  exist.  If  it  does,  it  is  a  mortgage; 
if  it  does  not,  it  is  a  conditional  sale.  In  order  to  establish  that  a  deed 
absolute  on  its  face  is  a  mortgage,  this  fact  must  be  proved  with  clear- 
ness and  certainty;  and  the  same  rule  applies  to  an  instrument  which 
clearly  shows  upon  its  face  to  be  a  conditional  sale.  Ooodhar  d  Co, 
V,  Bloom,  434.  « 

3.  Where  the  defendant  was  indebted  to  the  plaintiff,  and  executed  to  him 

an  absolute  deed  for  a  house  and  lot,  reciting  therein  a  consideration 
of  $1,000  in  hand  paid,  and  at  the  same  time  executed  his  note  to 
the  plaintiff  for  the  balance  of  such  indebtedness,  and  the  plaintiff 
at  the  same  time  gave  to  the  defendant  an  instrument  in  writing, 
styled  '^Refusal  Memorandum,"  in  which  it  was  stipulated  that  the 
defendant  should  have  the  right  to  purchase  the  same  premises  at  any 
time  prior  to  a  certain  date  namea  for  the  same  amount  of  money. 
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Conditional  Ssle-^ontinued, 

with  interest,  and  the  payment  of  said  note,  the  trial  court  correctly 
held,  in  the  light  of  the  antecedent  facts  and  the  subsequent  construc- 
tion placed  by  the  parties  on  said  instruments,  that  the  transaction 
was  a  conditional  sale  and  not  a  mortgage.  Id, 
4.  Whether  or  not  a  deed  was  intended  by  the  parties  as  an  absolute  con- 
veyance, or  as  a  mortgage,  is  ordinarily  a  question  of  fact  to  be  de- 
cided from  all  the  evidence  pertinent  to  it.  The  only  safe  criterion  is 
the  intention  of  the  parties,  to  be  ascertained  by  considering  their 
situation  and  the  surrounding  facts,  as  well  as  the  written  memorials 
of  the  transaction.  The  character  of  the  transaction  is  fixed  at  the 
inception  of  it  and  what  the  intention  of  the  parties  makes  it.     Id, 

Consideration. 

Recited  payment  of  $1.00.     See  Contract,  4- 
Unilateral  agreement.     See  Contract,  5-1, 
Release  from  former  agreement.     See  Contract,  8, 
Compromise  of  claim.     See  Contract,  9. 
Agreement  to  support  grantor.     See  Deed,  7. 

Conttitntional  Law. 

Shipment  ceasing  to  be  interstate.     See  Interstate  Oommeree,  1,  t. 
Personal  judgment  against  nonresident.     See  Jurisdiction,  3. 

1.  When  an  article  of  the  statute  to  ba  amended  is  sufficiently  identified  by 

reference  thereto  in  the  title  of  the  amendatory  act,  and  the  article 
amended  itself  sufficiently  indicates  the  purpose  of  the  amendment,  the 
title  of  the  amendatory  act  is  sufficient.  The  object  of  the  constitu- 
tional requirement  that  the  subject  of  an  act  should  be  stated  in  its 
title  is  simply  to  direct  attention  to  the  subject  to  be  legislated  upon, 
and  such  subject  is  sufficientlv  indicated  when  the  title  gives  the 
number  of  an  article  in  the  code  in  which  it  is  included,  or  identifies 
an  article  which  forms  a  part  of  the  acts  of  a  particular  legislature. 
Raymond  v,  Kihhe,  209. 

2.  Chapter  90,  of  the  Acts  of  the  Twenty-ninth  Legislature,  concerning  the 

taking  of  fish  and  oysters  in  Texas  waters,  considered,  and  held  not 
subject  to  the  objection  that  it  embraces  more  than  one  subject,  neither 
of  which  is  expressed  in  the  title.     Id, 

3.  The  taking  of  shrimp  is  treated  by  the  Legislature  as  a  distinct  occupa- 

tion; it  therefore  had  a  right  to  prescribe  a  distinct  set  of  rules  gov- 
erning that  occupation,  and  since  the  occupation  is  open  to  all  men 
alike,  upon  compliance  with  the  law,  that  feature  of  the  Act  in  ques- 
tion is  not  subject  to  the  objection  that  it  is  class  l^slation.     Id, 

Continnanoe. 

1.  An  application  for  continuance  to  procure  testimony  to  rebut  testimony 

offered  by  th,e  opposite  party  is  addressed  to  the  discretion  of  the  court, 
and  when  the  testimony  offered  by  the  opposite  party  is  withdrawn 
the  application  for  continuance  is  properly  overruled.  Loring,  Guardian, 
17.  Jackson,  306. 

2.  Where   the   original    petition    charged   defendant   with    negligence    which 

would  probably  result  in  death,  and  an  amended  petition,  filed  on  the 
day  of  trial,  alleged  that  death  had  occurred  as  the  result  of  the  neg- 
ligence charged  in  the  original  petition,  a  second  application  for  con- 
tinuance by  defendant  on  the  ground  of  surprise  was  addressed  to  the 
discretion  of  the  court,  and  it  not  appearing  that  such  discretion  was 
abused  the  action  of  the  court  in  overruling  said  application  was  not 
reversible  error.     Chicago,  R,  I,  d  G,  Ry,  Co,  v.  Groner,  264. 

Contracts. 

Repudiation  by  principal.     See  'Agency,  S, 

Action  by  consignee  though  not  owner.    See  Carriers  of  Freight,  15, 

Ratification  by  connecting  line.    See  Carriers  of  Passengers,  5, 

Sale  for  preexisting  debts.     See  Conditional  Sale,  1, 

Whether  deed  or  mortgage.     See  Conditional  Sale,  1^4- 
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Failure  to  furnish  materials  for  work.     See  DamageSf  10, 

To  provide  a  perfect  title.    See  Deed,  2, 

Delivery  of  instruiDeiit.     See  Deed,  3. 

Description  of  land  conveyed.    See  Deed,  J^,  5. 

Instrument  not  testamentary.     See  Deed,  6. 

Consideration  for  conveyance.    See  Deed,  7. 

Past  due  commercial  paper.     See  Indorsement,  2. 

Varying  writing  by  parol.     See  Evidence,  IS. 

Customaiy  method  of  contracting.     See  Evidence,  28. 

For  partition  of  estate.     See  Executors,  2. 

Rescission  on  ground  of  fraud.     See  False  Representations,  1,  2,  7,  8. 

Release  of  claim  for  damages.     See  False  Representations,  i-6. 

Fee  for  collection.     See  Indian  Depredations,  1. 

Against  subletting  by  tenant.     See  Landlord  and  Tenant,  1,  2. 

By  minor  for  necessaries.    See  Minors,  2. 

Substituting  new  debtor.     See  Novation,  i. 

Discharge  of  surety.     See  Principal  and  Surety,  2^5,  7. 

Deed  made  by  agent.    See  Ratification,  i. 

Evidence  held  to  show  sale.     See  Sales,  1. 

Implied  warranty  of  quality.     See  Sales,  2,  3, 

Burden  of  proving  compliance.     See  Sales,  4- 

Mortgage  before  completion  of  title.     See  School  Land,  2. 

Where  title  is  doubtful.     See  Specific  Performance,  1,  2. 

Pleading  written  contract.     See  Statute  of  Frauds,  1. 

Objection  to  proof  by  parol.    See  Statute  of  Frauds,  3. 

To  pay  the  debt  of  another.    See  Statute  of  Frauds,  ^. 

Refusal  to  pay  purchase  money.     See  Superior  Legal  Title,  1,  2. 

Writings  construed  by  court.    See  Written  Instrument,  1, 

Burden  of  proving  alteration.     See  Written  Instrument,  2,  3. 

Varying  writing  by  parol.     See  Written  Instrument,  4. 

1.  One  who  accepts  and  takes  the  benefit  of  services  performed  by  another 

under  employment  by  an  agent  not  authorized  to  employ,  can  not 
avail  himself  of  his  agent's  lack  of  authority.  Watkins  Ld.  Mtg,  Co. 
V.  Thetford,  636. 

2.  To  justify  a  party  to  a  contract  in  repudiating  the  same  he  must  not  be 

in  default  himself,  and  the  breach  of  the  other  party  must  be  without 
excuse.  A  pdrty  can  not  stand  on  and  repudiate  a  contract  at  the 
same  time.     Shurter  v.  Butler,  353. 

3.  A  promissory  note  and  a  cotton  contract  were  executed  at  the  same  time, 

by  .the  same  parties  and  as  parts  of  one  transaction.  In  a  suit  upon 
the  note,  the  contract  was  properly  admitted  in  evidence.  Kempner 
V.  Patrick,  216. 

4.  The  payment  of  one  dollar  as  a  consideration  for  the  execution  of  a  con- 

tract is  a  mere  nominal  consideration  and  is  not  of  itself  sufficient  to 
support  the  contract.     Great  W.  Oil  Co,  v.  Carpenter,  229. 
6.  A  contract  which  is  unilateral  and  which  places  no  obligation  on  one  of 
the  parties  thereto  is  without  consideration  and  not  enforceable.     Id. 

6.  A  contract  which  binds  the  lessee  unconditionally,  and  not  at  his  option, 

to  do  specified  work  within  a  specified  time  upon  the  leased  premises, 
is  not  unilateral  or  unenforceable  for  want  of  a  consideration.  The 
fact  that  the  lessee  can  not  be  compelled  to  do  the  specific  work  agreed 
to  be  done  by  him,  and  that  the  remedy  by  suit  for  damages  would 
prove  inadequate,  is  immaterial.  The  lessor  can  not  complain  of  a 
contract  which  he  deliberately  entered  into.     Id. 

7.  A  contract  of  lease  which  imposed  upon  the  lessee  an  unconditional  obli- 

gation to  sink  one  or  more  wells  on  the  leased  lands  within  eighteen 
months  and  to  commence  work  on  the  first  well  within  six  months  from 
date  of  contract,  and  which  allows  the  lessee  no  option  in  the  matter, 
is  valid  and  enforceable;  and  the  fact  that  the  lessor  reserves  the  right 
to  terminate  the  lease  upon  default  on  the  part  of  lessee  does  not 
render  it  otherwise.  The  cases  of  Hodges  v.  Brice,  74  S,  W.  Rep.,  690; 
Emery  v.  League,  72  S.  W.  Rep.,  606;  Roberts  v.  McFaddin,  74  S.  W. 
Vol.  XLIII.  Civil— 42. 
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Rep.,  105;  National  Oil  Co.  v.  Teel,  95  Texas,  586,  discussed  and  dis- 
tinguished.   Id. 

8.  A  release  by  the  lessee  of  a  part  of  the  land  embraced  in  the  first  contract 

is  a  sufficient  consideration  to  support  a  second  contract  based  upon 
and  growing  out  of  the  first;  and  a  release  of  all  rights  under  the 
second  contract  was  a  sufficient  consideration  to  support  a  third  con- 
tract to  convey  a  part  of  the  leased  land  and  pay  a  certain  sum  of 
money.    Id, 

9.  Agreements  made  in  good  faith  in  compromise  of  claims,  even  though  of 

doubtful  validity,  should  be  enforced.     Id. 

10.  Where   in  the  settlement  of  business  transactions  the  defendant  placed 

in  plaintiff's  hands  a  certain  tract  of  land  to  be  sold  by  him^  and 
agreed  to  pay  plaintiff  a  certain  sum  of  money  out  of  the  proceeds 
of  the  sale  of  said  land,  such  sum  is  not  due  until  the  land  is  sold.    Id. 

11.  A  contractor  agreed  to  erect  a  building  to  the  satisfaction  of  the  architect, 

who  was  made  agent  for  the  owner,  the  contract  providing  that  no 
certificate  by  him,  as  to  performance,  should  be  conclusive  on  his  prin- 
cipal, except  the  final  one.  Held,  that  the  architect's  final  certificate 
was  conclusive  that  the  contractor  had  complied  with  his  undertakings, 
in  the  absence  of  fraud  or  gross  negligence.  Carnegie  P.  L.  Aasn,  of 
B.  17.  Barrta,  165. 

12.  An  action   for  recovery  of  damages  for  the  use  of  inferior  materials, 

brought  on  the  bond  of  a  building  contractor  to  perform  his  undertaking, 
is  precluded,  equally  with  one  on  the  building  contract  itself,  by  the 
certificate  of  performance  given  by  the  architect,  and  which  the  contract 
had  made  conclusive.    Id. 

13.  A  building  contract  stipulated  that  the  amounts  expended  by  the  owner, 

in  case  of  default  by  the  contractor,  should  be  audited  and  certified 
by  the  architect;  an  itemized  account  of  such  expenditures  was  sub- 
scribed by  the  architect,  and  the  architect  testified  that  he  approved 
and  certified  each  of  said  items.  Held,  a  sufficient  compliance  with 
the  requirement  of  the  contract.     McKenzie  v.  Barrett ,  451. 

14.  Where  a  building  contract  required  the  owner  of  the  buildine  to  reserve 

in  his  hands  twenty  percent  of  the  estimates  of  the  architect  made 
periodically  of  the  material  and  labor  furnished  by  the  contractor,  and 
also  required  the  owner  to  pay  to  the  contractor  eighty  percent  of 
such  estimates  upon  the  certificate  of  the  architect,  the  surety  on  the 
contractor's  bond  is  not  released  by  payments  in  excess  of  eighty  percent 
of  the  value  of  the  material  and  labor  furnished  by  the  contractor 
when  such  payments  are  made  upon  the  certificates  of  the  architect 
and  without  knowledge  on  the  part  of  the  owner  that  they  are  in 
excess  of  the  limit  fixed  by  the  contract.    Id. 

15.  Where  there  were  several  alterations  in  a  building  contract  introduced  in 

evidence  by  the  plaintiff,  the  failure  of  the  court  to  charge  the  jury 
that  if  any  one  of  said  alterations  was  made  by  the  plaintiff  after 
said  contract  was  executed,  such  alteration  would  avoid  the  entire  con- 
tract, would  be  affirmative  error,  provided  the  alteration  was  material. 
Id. 

16.  The  suit  being  upon  an  account  for  goods  sold  and  delivered  at  a  stipu- 

lated price  and  the  defenses  being  that  the  goods  were  of  an  inferior 
grade,  and  the  contract  for  their  purchase  was  made  on  Sunday,  the 
court  did  not  err  in  charging  the  jury  to  find  for  the  plaintiff  the 
market  value  of  the  goods  in  question,  although  the  suit  was  for  an 

red  price,  because  the  petition  alleged  that  the  market  value  and 
agreed  price  were  identical,  and  the  defensive  pleading  and  evi- 
dence raised  the  issue  of  market  value.  The  defendant  was  liable  for 
the  market  value  of  the  goods  irrespective  of  the  validity  of  the  con- 
tract.    Stewart  v.  Saoha  d  Co.y  530. 

17.  The  purchaser  of  property  is  not  relieved  from  his  obligations  to  the 

seller  by  the  failure  of  a  previous  mortgagee  to  comply  with  contracts 
with  the  seller  by  which  his  mortgage  was  released,  to  which  contracts 
the  purchaser  was  not  a  party.     Oage  i?.  Bunter,  241. 

18.  Plaintiff  conveyed  to  the  city  of  H.  a  strip  of  land  upon  the  sole  can- 
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sideration  of  the  undertaking  and  agreement  on  the  part  of  the  city 
to  convert  the  same  into  a  street  and  to  build  or  assist  in  building 
a  bridge  across  an  adjacent  bayou,  all  of  which  was  to  be  done  within 
a  certain  time  specified.  Evidence  considered,  and  held  to  show  that 
time  was  of  the  essence  of  the  contract,  and  sufficient  to  sustain  the 
judgment  of  the  court  cancelling  the  deed.  City  of  Houston  v.  Kapner, 
607. 

19.  One  who  pays  money  to  another  in  consideration  of  the  latter's  a^e- 

ment  to  furnish  him  with  State  and  county  license  as  a  retail  liquor 
dealer  may  recover  back  the  money  paid  on  failure  to  comply  with 
such  agreement,  though  he  has  pursued  the  occupation  without  license 
and  without  being  disturbed  by  the  county  officers.  Richards  v. 
Eolford,  417. 

20.  Where  a  contract  for  sale  of  ranch  property  provided  for  protection  of 

the  purchasers  against  any  existing  hens  on  same  by  depositing  the 
obligations  given  by  them  in  escrow,  to  be  delivered  to  the  vendor 
only  on  his  producing  releases  of  such  liens,  this  was  the  sole  remedy 
of  the  purchasers,  and  they  could  not  rescind  the  contract  because 
of  misrepresentations  by  the  seller  as  to  the  existence  of  liens.  Blair 
V.  Baird,  134. 

21.  Where,  in  a  sale  of  ranch  property,  cattle  thereon  were  to  be  paid  for  in 

accordance  with  their  tallying  by  one  selected  as  joint  agent  of  the 
buyer  and  seller,  such  tally  was  the  only  delivery  contemplated,  and 
mistake  or  fraud  in  the  tally  by  such  joint  agent  did  not  afford 
groimd  for  rescinding  the  contract  unless  participated  in  by  the  op- 
posite party.    Id, 

22.  A  change   in  the  method  of  distinguishing  cattle  tallied   in  a  sale  of 

ranch  property  from  that  agreed  on  by  the  purchaser,  in  order  to 
be  a  ground  for  rescinding  the  contract,  must  be  shown  to  have  caused 
substantial  injury  to  the  purchaser.     Fd, 

23.  On  a  contract  to  take,  at  a  fixed  price,  all  of  a  certain  stock  of  cattle 

that  should  be  gathered  by  a  named  date,  the  purchaser  was  not  re- 
quired to  take  any  subsequently  gathered.     Id, 

24.  Although  the  terms  of  a  contract  may  all  be  agreed  upon,  still,  if  the 

parties  make  it  a  condition  to  the  existence  of  a  contract  Uiat  the 
terms  agreed  upon  be  reduced  to  writing,  and  signed  by  them,  there 
is  no  contract  until  this  is  done.  International  Harvester  Co,  of  A. 
V.  Campbell,  422. 

25.  In  a  suit  to  recover  money  advanced  by  plaintiff  on  a  written  contract 

to  purchase  land,  and  for  damages  for  the  failure  of  defendants  to 
deliver  possession  of  the  premises  contracted  for,  the  principles  ap- 

Slicable   to   specific   performance   of   contracts   may    be   looked   to    in 
etermining    the   questions    involved.      Oreer   v.    International    Stock 
Yards,  370. 

26.  Where  the  contract  provided  that  in  the  event  the  vendors  failed  to  de- 

liver possession  of  the  premises  in  question  within  a  certain  time  they 
should  pay  a  stipulated  sum  as  liquidated  damages,  and  the  vendee 
refused  to  accept  the  title  tenderea,  he  was  not  entitled  to  recover 
damages  for  failure  to  deliver  possession  of  the  premises.     Id, 

Contributory  Hegligence. 

Passenger  failing  to  inform  himself.     See  Carriers  of  Passengers,  8. 
Remaining  in  cold  waiting  room.     See  Carriers  of  Passengers,  i4. 
Assuming  that  master  has  performed  his  duty.    See  Master  and  Servant,  5. 
Ascertaining  whether  cars  were  uncoupled.     See  Master  and  Servant,  7. 
Injury  by  concurring  negligence.     See  Master  and  Servant,  9. 
Using  defective  ladder.     See  Master  and  Servant,  13, 
Violation  of  rule  of  employer.     See  Master  and  Servant,  16. 
Obeying  order  of  foreman.     See  Negligence,  2,  S,  5, 
Burden   of   proving.     See   Negligence,  6, 
Charges  held  sufficiently  full.     See  Negligence,  7, 
Alighting  from  moving  train.     See  Negligence,  8,  9. 
Shipper  failing  to  feed  cattle.    See  Negligence,  10, 
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Drunken  man  on  railroad  track.     See  NegUgenoe,  11,  It, 
Care  required  of  minor.     See  Negligence,  20. 
Where  right  of  way  is  unfenced.    See  RaUwaya,  1. 
Gate  to  private  crossing.     See  RaUwaya,  3,  4* 
Footpath  used  by  public.    See  RaUwaya,  11. 

ConTersion. 

Defining  in  charge.     See  InatruotUma  to  Juriea,  19. 
Of  mortgaged  crop  by  landlord.     See  Landlord  and  Tenant,  $. 
1.  One  who  participates  in  the  conversion  of  mortgaged  property  is  liable, 
whether  he  received  the  proceeds  or  not,  and  is  not  entitled  to  a  charge 
limiting  his  liability  to  proceeds  received  by  him.    Rooke  v.  Dale,  287. 

Corporation. 

Authority  of  general  manager.    See  Agency,  1. 
Conveyance  and  failure  to  organize.     See  Deed,  1. 
Purchase  of  property  by  director.     See  Eatoppel,  1,  2. 
Pledge  of  stock  by  delivery.    See  Pledge,  1. 
Bequest  managed  by  corporate  trustees.     See  Will,  6. 

Gottt. 

On  filing  trial  amendment.     See  Amendment,  1. 

1.  Plaintiffs   sued  for  an  entire  tract  of  300  acres;    defendants  answered 

by  plea  of  not  guilty  and  limitation;  plaintiffs  had  judgment  for 
150  acres,  and  defendants  for  150  acres;  the  court  adjudged  the 
costs  against  the  plaintiffs,  giving  as  a  reason  for  so  doing  that  the 
only  issue  in  the  case  was  the  title  to  the  150  acres  claimed  and  re- 
covered by  defendants.  Held,  error.  The  defendants  might  have  filed 
a  disclaimer  as  to  the  land  they  did  not  claim  and  so  protected  them- 
selves against  costs,  but,  having  put  in  issue  plaintiff's  title  to  the 
entire  tract,  they  should  pay  the  costs.     Brown  v.  Humphrey,  23. 

2.  It  not  appearing^  that  anything  was  done  in  the  trial  court  by  defendant 

to  have  certain  costs  taxed  against  the  plaintiff,  the  matter  will  not 

be  considered  by  the  Appellate  Court.  Blain  t?.  Park  Bank  d  Trust 
Co.,  359. 

3.  When  the  transcript  contains  superfluous  matter  not  made  the  basis  of 

any  assignment  of  error  the  extra  cost  of  such  matter  will  be  taxed 
against  the  appellant.  Missouri,  K.  A  T.  Ry.  Co.  v.  Williams  d 
Sco'ggin,  550. 

County  Depositories. 

1.  Under  the  provisions  of  the  Act  of  the  Twenty-ninth  Legislature,  page 
392,  authorizing  the  selection  of  county  depositories  for  county  fimds, 
when  no  bid  is  submitted  for  the  entire  amount  of  the  county  fimds, 
the  Commissioners'  Court  has  the  authority  to  select  a  depository  for 
a  portion  of  the  county  funds,  the  bid  of  such  depositoiy  being  for 
a  part  only  of  such  funds,  and  in  other  respects  in  compliance  with 
the  law.     Worsham  v.  Dyer,  43. 

County  Treainrer. 

1.  B.  being  county  treasurer,  the  county  endeavored  to  issue  bonds  to  pay 
off  a  judgment  against  it,  but  on  account  of  such  judgment  the  ap- 

¥roval  and  registry  of  the  bonds  was  refused  by  the  State  officers, 
he  county  then  procured  a  bank  to  buy  and  cancel  the  judgment.  B. 
was  succeeded  in  the  office  by  £.,  after  which  the  bonds  were  issued 
and  sold  and  the  bank  paid  out  of  the  proceeds.  Held  (1),  that  the 
facts  supported  a  finding  that  the  transaction  constituted  a  purchase 
of  the  judgment  by  the  bank,  and  not  a  loan  by  it  to  the  county,  and 
that  B.'was  not  entitled  to  commission  on  the  sum  paid,  as  on  money 
received  and  paid  out  by  him  as  treasurer.  (2)  The  coimty  not  ap- 
pealing from  so  much  of  the  judgment  as  allowed  a  recovery  of  the 
commissions  by  E.,  B.,  as  appellant  could  not  complain  of  the  judg- 
ment on  the  ground  that  E.'s  claim  had  not  been  first  presented  to 
the  Commissioners'  Court.     Benefield  v.  Marion  County,  245. 
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CoTeaaat. 

For  removal  of  liens.    See  Estoppel,  1,  2, 

Against  subletting  land.    See  LantUard  and  Temmt,  i. 

Custom. 

As  to  method  of  contracting.  See  Evidence,  28. 
1.  Evidence  of  a  general  custom  in  a  particular  locality  as  to  certain  trans- 
actions is  material  and  competent,  provided  it  is  shown  that  the  par- 
ties to  such  transactions  knew  of  the  same.  If  the  custom  was  not 
confined  to  any  particular  locality  knowledge  of  the  same  might  be 
presumed.     Kempner  v.  Patrick,  216. 

Damages. 

Provocation  in  mitigation  of.     See  Assault  and  Battery,  1. 

Death  of  attached  animal.     See  Attachment,  1, 

Deviation  from  designated  route.     See  Carriers  of  Freight,  6, 

Refusal  to  pav  extra  fare.     See  Carriers  of  Passengers,  3. 

GkxMis  received  on  invalid  contract.    See  Contract,  16, 

Agreement  to  furnish  liouor  dealer's  license.     See  Contract,  19, 

Agreement  for  liquidated  damages.     See  Contract,  26. 

Proving  value  of  wife's  labor.     See  Death,  1. 

Previous  claim  for  less  amount.     See  Evidence,  22. 

Market  value  of  grass.    See  Evidence,  34. 

Right  to  nominal  damages.     See  False  Imprisonment,  2. 

Release  procured  by  fraud.     See  False  Representations,  iS, 

Recoveiy  of  double  damages.     See  Instructions  to  Juries,  2^,  25. 

Correcting  error  in  calculation  of.     See  Judgment,  2,  3. 

Interest  on  value  of   stock  killed.     See  Jurisdiction  of   County   Court, 

i,  «,  5. 
Amoimt  reduced  by  amendment.     See  Jurisdiction  of  District  Court,  3,  4- 
Loss  of  crop  in  gathering.    See  Pleading,  5. 
Alleging  matters  of  evidence.     See  Pleading,  6. 
Depreciation  of  value  in  delay.     See  Pleading,  8. 

1.  A  charge  to  find  for  plaintiff  whatever  damages  may  have  been  "due  him" 

is  not  reversible  error  in  cases  in  which  the  damages  recoverable  are 
not  capable  of  exact  measurement.     Western  U.  Tel.  Co.  v.  Stuhhs,  132. 

2.  Charge  considered,  and  held  not  obnoxious  to  the  objection  that  it  per- 

mitted the  jury  to  allow  damages  for  loss  of  the  society  of  the  de- 
ceased nor  for  grief  plaintiffs  may  have  *  suffered.  I.  &  G.  N.  Ry. 
Co.  V.  McVey,  87  S.  W.  Rep.,  328,  distinguished.  Texarkana  d  Ft.  8. 
Ry,  Co.  V.  Frugia,  48. 

3.  Where  the  evidence  showed  a  persistent  and  predetermined  effort  on  the 

part  of  a  trespasser  to  prevent  the  owner  from  using  his  property  in 
his  own  Way,  it  will  support  a  claim  for  exemplary  damages.  Wag- 
goner V.  Wyatt,  76. 

4.  In  a  suit  for  the  value  of  fruit  trees  destroyed  by  the  negligence  of  de- 

fendant the  difference  in  value  of  the  land,  on  which  the  orchard  was 
situated,  before  and  after  the  destruction  of  the  trees,  is  not  the 
proper  measure  of  damages.  Galveston,  E.  d  8.  A.  Ry.  Co.  v.  War- 
necke,  83. 

5.  The  owner  of  land  upon  which  growing  trees  have  been  destroyed  by  the 

negligence  of  another  may  either  sue  to  recover  damages  for  the  in- 
jury to  his  land  caused  bv  the  loss  of  the  trees,  or  may  sue  for  the 
value  of  the  trees,  and  under  some  circumstances  both  claims  for  dam- 
age might  be  asserted.  But  the  two  causes  of  action  are  separate  and 
distinct,  and  subject  to  different  rules  as  to  the  measure  of  damage. 
In  the.  latter  case  the  measure  of  damage  is  the  value  of  the  trees 
when  detached  from  the  soil.  Texas  &  Pac.  Ry.  Co.  v.  Gknrman,  2 
Texas  Civ.  A  pp.,  144,  discussed.  Id. 
0.  Plaintiff  sued  defendant  for  breach  of  contract  to  furnish  water  to  make 
a  rice  crop.  The  proper  measure  of  damages  is  the  reasonable  market 
value  of  his  share  of  the  crop  which  plaintiff  failed  to  make,  but 
which  he  would  have  made  but  for  the  default  of  defendant,  less  the 
additional  expense  of  raising  and  marketing  a  full  crop  over  and  above 
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the  expense  of  raifling  and  marketing  the  crop  that  was  in  fact  made. 
Dunlap  V.  Raytoood  Rice,  C.  d  M.  Co.,  269. 

7.  Evidence  considered  and  held,*  not  to  warrant  the  judgment.    Id, 

8.  The  measure  of  damage  to  a  crop  of  rice  by  failure  to  furnish  water  to 

irrigate  the  same  would  be  tne  difference  between  the  value  of  the 
crop  actually  raised,  less  the  cost  of  raising,  harvesting  and  marketing 
the  same,  and  the  value  of  the  crop  whidi  would  have  been  raised 
if  properly  irrigated,  less  the  cost  of  raising,  harvesting  and  marketing 
the  same.  McFaddin  «.  Sims,  599. 
0.  In  an  action  by  a  tenant  to  recover  damages  for  the  destruction  of  a 
crop  of  fruit  by  a  fire  caused  by  the  negligence  of  a  railway  company 
in  the  month  of  Januaiy,  the  measure  of  damages  is  the  difference 
between  the  value  of  the  crop  immediately  before  and  inunediately  after 
the  injuiy.  Although  the  fruit  may  not  have  made  its  appearance  at 
the  time  of  the  fire,  it  was  in  some  stage  of  development  which  was 
arrested,  and  the  crop  thereby  destroyed.  The  same  rule  applies  as  in 
cases  of  other  annual  crops.    Putnam  v.  8t,  Louie  8.  W.  Ky.  Co.,  448. 

10.  B.  sued  8.  for  the  price  of  brick  furnished  to  construct  a  sewer.    8.  ad- 

mitted the  debt,  but  plead  in  reconvention  for  damages  occasional  by 
delay  on  the  part  of  B.  in  furnishing  the  brick  as  they  were  needed 
for  the  work,  and  as  B.  had  contracted  to  do;  the  damages  claimed 
were  $10  per  day  liquidated  damages  paid  to  the  city  for  delay  in 
completing  the  sewer;  expenses  of  a  watchman  during  the  delay;  ex- 
penses of  extra  labor;  and  expenses  of  reexcavation  occasioned  by  the 
delay.  B.  knew  that  8.  was  under  contract  to  complete  the  work  within 
a  certain  time,  and  that  this  could  not  be  done- unless  the  brick  were 
furnished  promptly  as  needed.  When  the  first  delay  in  furnishing 
brick  occurred,  8.  threatened  to  buy  brick  elsewhere,  but  was  dis- 
suaded by  B.'s  agent,  who  promised  that  the  brick  should  be  promptly 
furnished.  Held,  it  could  not  be  said  as  matter  of  law  tiiat  said 
damages  were  too  remote,  and  the  court  erred  in  excluding  evidence 
of  the  same.    Shurter  v.  Butler,  353. 

11.  An  instruction,  in  a  suit  for  damage  by  delay  of  a  shipment  of  cattle. 

that  the  measure  of  plaintiff^s  damage  was  the  difference  in  the  market 
price,  if  transported  in  the  usual  and  ordinaiy  time,  and  that  realized 
on  transportation  in  the  time  actually  made,  was  not  ground  for  re- 
versal where  the  defendant  asked  and  obtain»i  an  instruction  relieving 
it  from  such  liability  if  it  used  ordinaiy  care  and  diligence  in  the 
transportation.    Miaeouri,  K,  d  T,  Ry.  Co,  v,  Kyeer  d  Southerland,  322. 

12.  The  principle  on  which  plaintiff,  suing  for  a  breach  of  contract  for  his 

personal  services,  must  deduct,  from  the  compensation  he  was  pre- 
vented from  earning,  whatever  he  could  have  made  during  the  time 
in  other  employment,  does  not  apply  to  contracts  for  other  than  per- 
sonal service,  such  as  contracts  for  railway  construction.  Jefferson 
d  N.  W.  Ry,  Co,  v.  Dreseon,  282. 

13.  Where  profits  in  another  employment  are  to  be  deducted  from  plaintiff's 

damages  for  breach  of  a  contract  for  his  employment,  he  makes  a 
prima  facie  case,  by  showing  the  profits  he  would  have  made  under 
the  contract,  and  it  is  for  defendant  to  show  that  by  its  breach  he  has 
been  enabled  to  make  other  profits  in  other  employment.    Id. 

14.  A  verdict  for  $300  held  not  excessive  damages  for  wrongful  expulsion  of 

a  passenger  from  a  train.     Oulf,  C,  d  8,  F.  Ry,  Co.  v.  Dyer,  94. 

15.  Evidence  considered  and  held  to  sustain  a  recoveiy  of  $5,000  for  personal 

injury  to  a  traveler  on  the  highway,  through  his  horse  getting  en- 
tangled in  a  wire  negligently  permitted  to  fall  down  by  a  telephone 
company.    Commercial  Tel,  Co,  v.  Davie,  547. 

16.  A  verdict  for  $2,000  held  not  excessive  in  suit  for  personal  injuries  to  a 

woman  82  years  old,  feeble,  and  incapable  of  earning  anything,  but 
suffering  pain  therefrom,  the  suit  being  a  continuation  by  her  heirs 
of  her  action  pending  at  her  death,  and  not  one  for  injuries  from  her 
death.     International  d  O.  N.  R.  Co,  v.  EUyeon,  46. 

17.  A  verdict  for  $20,960  will  not  be  set  aside  as  excessive  for  injuries  to  a 

child  four  years  old  causing  the  amputation  of  one  leg  below  the  knee, 
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the  loss  of  a  toe  on  the  other  foot,  and  wounds  in  the  head,  from  all 
of  which  he  suffered  great  agony,  in  the  absence  of  something  indi- 
cating that  the  verdict  was  the  result  of  passion  or  prejudice.  Jfia- 
80wri,  £.  d  7.  Ry,  Co.  of  TeaoB  v.  NeshU,  631. 

Death. 

Prima  facie  evidence  of.  See  Administration,  1. 
1.  The  value  of  the  services  of  a  wife  is  a  matter  not  provable  alone  by 
an  expert.  The  term  services,  as  used  at  common  law  in  relation  to 
the  labor  performed  and  aid  rendered  by  a  wife,  does  not  properly 
represent  the  dignity  of  the  wife's  work  as  a  member  of  the  matri- 
monial partnership.  Her  duties  are  those  of  a  wife,  and  are  not  to 
be  valued  as  those  of  a  servant  or  hireling.  The  fruits  of  her  labor 
belong  to  the  community  as  do  those  of  the  husband,  and  the  same 
rules  that  apply  to  the  one  apply  to  the  other.  The  value  of  a  wife's 
labor  and  aid  is  a  matter  of  common  knowledge,  and  when  there  is 
no  testimony  concerning  it  the  jury  may,  upon  a  proper  state  of  facts, 
proceed  to  estimate  it  according  to  their  best  judgment.  Chicago, 
R.  /.  d  Q.  Ry.  Co.  V.  Oroner,  264. 

Dedication. 

1.  When  an  owner  of  land  lays  out  and  establishes  an  addition  to  a  city 
and  makes,  exhibits  and  files  in  the  county  clerk's  office  a  plat  of  said 
land,  including  in  the  plat  streets  and  alleys,  and  sells  the  lots  with 
clear  reference  to  that  plat,  the  purchasers  of  the  lots  acquire,  as  ap- 
purtenant to  their  lots,  every  easement,  privilege  and  advantage  which 
the  plat  represents  as  belonging  to  them,  as  part  of  the  town,  and 
title  vests  in  the  city  in  order  that  it  may  keep  said  streets  in  such 
a  condition  as  that  the  traveling  public  may  with  safety  pass  over  and 
along  said  streets.    City  of  Tyler  v.  Boyette,  573. 

Deed. 

Recitals  in  ancient  instrument.     See  Administrator's  Deed,  1. 

Whether  taken  as  an  advancement.     See  Advancement,  1. 

Affidavit  of  loss  of.     See  Affidavit,  1. 

Reputation  of  maker  as  a  forger.     See  Evidence,  81. 

Possession  under  registered  instrument.     See  Limitation,  It. 

Claimant  under  forged  deed.    See  Innocent  Purchaser,  1, 

Sufficiency  of  description  of  land.     See  Limitation,  12,  IS. 

Partition  of  real  estate.    See  Married  Woman,  1. 

Parol  contract  of  sale.    See  Parol  Sale,  1. 

Made  by  agent.     See  Ratification,  1. 

Certificate  of  registration.     See  Record  of  Title,  1. 

Proof  by  subscribing  witness.     See  Record  of  Title,  £. 

1.  A  numbier  of  persons  intending  to  incorporate  met,  oiganiced  by  electing 

officers  and  selected  a  corporate  name;  a  deed  was  executed  to  them, 
the  grantee  being  designated  by  the  intended  corporate  name.  Held, 
the  deed  was  valid  in  equity,  at  least,  and  did  not  fail  for  want  of  a 
grantee,  although  the  incorporation  was  never  effected.  Smith  v  First 
Natl  Bank  of  Flatonia,  405. 

2.  A  contract  to  ''provide"  a  perfect  title  means  only  that  the  deed  shall 

convey  a  good  and  perfect  title.  It  does  not  include  the  furnishing 
of  an  abstract  showing  perfect  title.     Id. 

3.  A  creditor  of  the  owner  of  a  tract  of  land  wrote  to  him  offering  a  certain 

price  for  the  land,  and  saying  that  if  he  did  not  wish  to  take  the 
price  offered,  then  to  give  him  some  showing  for  what  he  owed,  and 
referred  him  to  the  creditor's  attorney  to  ''fix  it  up  some  way."  The 
debtor  went  to  the  attorney  named,  presented  the  letter,  and  stated 
that  he  desired  to  convey  the  land  to  the  creditor.  A  deed  was  pre- 
pared, signed  and  acknowledged  by  the  debtor,  and  delivered  by  him 
to  the  attorney  for  the  creditor.  Held,  a  complete  delivery,  though 
the  creditor  was  not  notified  of  the  matter  until  long  after.  Elliott 
V.  Morris,  428. 
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4.  Every  part  of  a  deed  must  be  given  effect  if  possible,  and  the  largest 

estate  arising  from  its  terms  will  be  given  to  the  grantee.  But  the 
intent  of  the  parties,  as  in  all  contracts,  when  it  can  be  arrived  at 
from  the  deed,  should  prevail,  unless  contrary  to  law.  Schaffer  v. 
Heidenheimer,  366. 

5.  Where  a  deed,  after  deHcribing  the  land  conveyed  by  metes  and  bounds, 

contained  a  reference  to  another  deed  for  a  further  description,  and  a 
repugnance  is  found  to  exist  between  the  field  notes  given  and  the 
description  in  the  deed  referred  to,  the  field  notes  will  control.     Id. 

6.  An  instrument  containing  the  usual  formal  parts  of  a  deed,  and  contain- 

ing also  a  stipulation  that  the  conveyance  is  in  trust  for  a  third 
party,  naming  her,  and  giving  the  grantee  or  trustee  power  to  sell, 
dispose  of  or  convey  the  premises  if  in  his  judgment  it  was  for  the 
interest  of  the  beneficiary  so  to  do,  but  stipulating  also  that  the  prem- 
ises conveyed  should  not  be  sold  during  the  lifetime  of  the  grantor 
except  at  her  request  or  with  her  consent,  is  essentially  a  d^d  and 
took  effect  upon  delivery.     Freeman  v.  Jones,  332. 

7.  An  undertaking  on  the  part  of  a  grantee  of  real  estate  to  keep  the  taxes 

paid,  the  premises  in  repair  and  to  supply  the  needs  of  the  grantor, 
shown  to  be  between  65  and  80  years  of  age,  during  her  life,  is  a  suffi- 
cient consideration  to  support  a  deed  for  property  of  the  value  of 
$2,000.    Id. 

Delivexy. 

Of  obligation  in  escrow.     See  'Contract,  20. 
To  attorney  for  grantee.     See  Deed,  S. 

Depositions. 

Postponement  of  taking.     See  Evidence^   H. 

1.  When  depositions  are  attached  to  interrogatories  filed  in  a  case,  and  were 

taken  in  obedience  to  a  commission  issued  out  of  the  court  in  which 
the  case  is  pending,  and  the  caption  to  the  interrogatories  gives  the 
correct  style  and  number  of  the  case,  and  the  interrogatories  and  com- 
mission both  show  the  court  in  which  said  case  was  pending,  and 
the  certificate  shows  that  the  deposition  was  taken  in  answer  to  said 
interrogatories,  the  case  in  which  the  deposition  was  taken  is  suffi- 
ciently identified.     McFaddin  v.  SimSy  598. 

2.  The  certificate  of  an*  officer  taking  depositions  should  show  that  the  an- 

swers of  the  witness  were  signed  and  sworn  to  by  the  witness  before 
the  officer  who  took  the  deposition.     Id. 

Descent  and  Distribution. 

Community  personal   property  of  first  marriage.     See  Community  Prop- 
erty, 3. 
Partition  of  estate.     See  Executor,  1,  2. 

Description. 

Of  premises  conveyed.     See  Deed,  -),  5. 

Of  land  in  recorded  deed.    See  Limitation,  12,  IS. 

In  conveyance  of  land.     See  Parol  Sale,  1. 

Of  property  to  be  taken  by  writ.     See  Sequestration,  2. 

Directors. 

Purchasing  property  of  corporation.     See  Estoppel,  1,  2, 

Disclaimer. 

Protecting  against  liability  for  cost.     See  Costs,  J. 

Discovered  Peril. 

Charges  on  approved.     See  Negligence,  IS,  H. 
Presuming  man  will  leave  track.     See  Negliqence,   15. 
Failure  to  use  means  at  command.     See  Vrgligence.   18. 
Child  intending  to  cross  track.     See  Negligence,  19-22. 
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DiToroe. 

Subsequent  mortgage  of  homestead.     See  Homeateady  6. 

1.  If  the  jury  were  authorized  to  presume  a  divorce  from  the  fact  of  separa- 

tion and  remarriage  of  the  husband  six  years  later  with  another  who 
thereafter  lived  with  him  as  his  wife,  such  presumption  was  not  one 
of  law  which  the  court  could  give  in  charge  to  the  jury.  Hammond 
V,  Hammond,  285. 

2.  A  divorce  was  properly  refused  the  husband  on  the  ground  of  abandon- 

ment upon  evidence  showing  that  the  wife  accused  him  of  squander- 
ing upon  lewd  women  all  that  she  and  her  children  could  make  (which 
the  husband  denied)  and  declared  that  she  .would  see  him  dead  and 
in  hell  before  she  would  live  with  him  another  year;  that  thereupon 
the  husband  and  wife  by  mutual  consent  divided  the  land  constituting 
the  homestead,  the  wife  remaining  in  the  dwelling  and  the  husband 
moving  into  a  tenant  house  upon  the  same  place.  Such  separation 
having  continued  for  more  than  three  years,  it  appearing  therefrom 
that  the  husband  himself  performed  the  physical  act  of  leaving  his 
wife  and  remaining  away  for  the  statutory  period.    Oraiy  v,  Oray,  348. 

Sleetlons. 

Controlling  calling  of  conventions.     See  Political  Party,  1, 

Eminent  Domain. 

1.  In  a  proceeding  to  condemn  two  tracts  of  land  for  railroad  purposes,  by 

mistake  only  one  of  said  tracts  was  described  in  the  petition,  which 
fact  was  unknown  to  any  of  the  parties  and  the  proceeding  was 
conducted  in  all  respects  as  for  the  condemnation  of  the  two  tracts; 
the  award  referred  to  the  petition  for  description  of  the  land  con- 
demned; the  judgment  was  written  accordingly;  the  defendant  dis- 
covered the  mistake,  but  remained  silent  and  accepted  the  entire  amount 
of  tJie  award,  and  thereafter  denied  the  right  of  the  railroad  com- 
pany to  appropriate  and  use  the  tract  omitted  from  the  petition  and 
judgment.  Held,  that  a  court  of  equity  will  correct  the  mistake  and 
ma^B  the  award  and  judgment  show  what  they  were  in  fact  intended 
to  show.     Oetzendaner  v.  Trinity  d  B.   V.  Ry.  Co.,  66. 

2.  The  conditional  paramount  right  of  the  State  to  take  private  property 

for  public  use  becomes  absolute  when  compensation  has  been  assessed 
or  agreed  upon  in  any  manner,  and  is  paid.     Id. 

Endorsement 

1.  The  genuineness   or   sufficiency   of   an   endorsement   as   a   transfer   of   a 

promissory  note  can  not  be  questioned  under  our  statute  except  by 
sworn  pleading.     May  field  Chroc.  Co.  v.  Price  d  Co,,  391. 

2.  Past  due  commercial  paper  is  degraded  to  the  rank  of  a  personal  chat^ 

tel,  and  the  purchaser  acquires  only  such  title  as  the  seller  had.  This 
rule  does  not  apply,  however,  when  the  endorsement  is  in  such  lan- 
guage and  terms  as  evidence  ownership  of  the  note  in  the  person  to 
whom  it  is  transferred.     Id, 

3.  At  the  request  of  the  holder  of  a  note,  an  endorser  thereof  agreed  that 

the  time  of  payment  might  be  extended  in  consideration,  and  upon 
the  undertaking  of  said  holder  returning  to  the  possession  of  the 
maker  certain  property  mortgaged  to  secure  the  payment  of  said  note. 
The  note  was  extended,  but  the  property  was  never  returned,  as  stip- 
ulated by  the-  endorser.  Held,  the  endorser  wae  thereby  released.  Long 
V.  Patton,  11. 

4.  The  release  of  the  maker    of  a  note  releases  the  endorser  also.     Id. 

Estates  of  Decedents. 

See  Administration;  Administrator's  Deed;  Advancement;  Appeal  Bonds; 

Executors;  Wills. 
Action  by  heirs.     See  Heirs,  1. 
Chaiging  legacy  with  debt.    See  WiUs,  S. 
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Equity. 

Right  to  juiy  triaL    See  Jwry^  1, 
Report  of  master.    See  Master  in  Chancery,  1,  2, 
Title  to  land  in.     See  Parol  Sale,  1. 
1.  The  purchaser  of  land  at  a  leeal  and  regular  execution  sale  under  judg- 
ment against  the  holder  of  the  legal  title,  becomes  vested  with  the  legal 
title,  and  the  holder  of  an  equity  must  prove  that  such  purchaser  was 
not  a  purchaser  for  value  without  notice.    Taylor  v.  Doom,  59. 

Escrow. 

Deliveiy  of  obligations  in.    See  CotUraot,  20. 

Estoppel. 

To  quash  writ  of  garnishment.  See  OarfUshmen$,  2. 
Judgment  sustained  by.  See  Practice  on  Appeal,  2. 
Consent  to  opening  roads.    See  Public  Road,  1. 

1.  Directors  of  a  corporation  who  made  sale  of  its  property  covenanting  to 

remove  all  liens  therefrom,  were  estopped  from  asserting  title  thereto 
against  the  purchasers,  through  a  sale  afterwards  made  under  a 
previously  executed  mortgage,  assented  to  by  the  stockholders,  securing 
a  pledge  of  the  bonds  of  the  company  for  their  own  claims  against  it. 
Parker  v,  Citizent^  By.  Co.,  168. 

2.  Breach  by  the  purchasers  of  a  street  railway  line  of  their  contract  to 

continue  its  operation,  being  a  condition  subsequent,  did  not  avoid 
the  effect  of  an  estoppel  on  the  vendors  from  enforcing  liens  against 
which  they  had  warranted.    Id. 

3.  Even  though  the  record  in  an  administration  shows  that  the  property  in 

controversy  was  homestead,  and  plaintiffs  were  entitled  to  its  use  as 
such,  and  therefore  the  Probate  Court  was  without  jurisdiction  to 
order  its  sale  for  the  purpose  of  partition,  vet  the  plaintiffs  having 
actively  joined  in  procuring  the  sale  and  having  received  and  retainea 
the  purchase  money,  would  be  estopped  from  denying  the  title  of  the 
purcnaser  at  such  sale.  And  the  same  rule  applies  to  minors  and 
other  persons  under  disability  when  represented  by  and  acting  through 
their  duly  appointed  guardians,  even  though  no  order  is  obtained  in 
th<  guardianship  proceedings  authorizing  the  guardian  to  join  in 
procuring  such  administration  sale  or  to  accept  the  proceeds  thereof. 
Murphey  v.  Sisters  of  L  W.  of  S.  A.,  638. 

4.  When  the  surviving  father  assumed  to  dispose  of  the  entire  community 

estate  by  his  will,  evidence  considered,  and  held  to  estop  the  children 
from  claiming  the  interest  of  their  mother  in  said  estate  disposed  of 
by  the  father.  Id, 
6.  One  who  takes  property  under  a  will  is  estopped  from  claiming,  ad- 
versely to  the  provisions  of  such  will,  other  property  therein  devised 
to  another.     Tomo  v.  Tomo,  117. 

ETlotion. 

1.  Evidence  considered,  and  held  insufficient  to  support  the  judgment  for 
damages  against  defendants  for  an  alleged  unlawful  eviction.  Cox  v. 
Oliver,  111. 

Srldenoe. 

Of  facts  authorizing  order.     See  Administration,  1, 

Authority  to  sell  land.     See  Administrator's  Deed,  1, 

Intention  in  gift  to  child.     See  Advancement,  IS. 

Mitigation  of  damages.     See  Assault  and  Battery,  IS, 

Failure  to  save  exception.    See  Bill  of  Exceptions,  i. 

Showing  objections  made  to.     See  Bill  of  Exceptions,  2,  S. 

Showing  what  answer  of  witness  would  have  been.     See  BiU  of  Exoep- 

'tions,  4. 
Restricted  to  calls  in  deed.     See  Boundaries,  1,  2, 
That  attachment  was  wrongful.     See  Burden  of  Proof,  1, 
Authority  of  agent  to  contract.     See  Carriers  of  Freight,  1,  2. 
On  issue  of  contributory  negligence.    See  Carries  of  Freight,  5. 
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Presumption  against  last  carrier.     See  Carriers  of  Freight,  12. 

Error  held  harmless.    See  Carriers  of  Passengers,  7. 

Prima  facie,  of  cause  of  illness.     See  Carriers  of  Passengers,  It, 

Mental  suffering  implied.     See  Carriers  of  Passengers,  IS. 

Contracts  executed  at  same  time.    See  Contracts,  J. 

Presumption  as  to  knowledge  of  custom.     See  Custom,  1. 

Profits  in  other  employment.     See  Damages,  13. 

Value  of  wife's  labor.     See  Death,  1. 

Identifying  case  in  which  taken.     See  Depositions,  1. 

Certificate  that  answers  were  sworn  to.     See  Depositions,  9. 

Purchaser  for  value  without  notice.    See  Equity,  1, 

Sufficient  to  establish  forgery.    See  Forgery,  1. 

Other  proof  of  same  fact.     See  HarmleBs  Error,  1. 

Comments  of  judge  upon.     See  Harmless  Error,  2. 

Presumption  rebutted.    See  Judgment,  8. 

Failure  to  render  for  taxes.    See  Limitation,  5. 

Should  not  be  pleaded.     See  Pleadings,  6. 

Reading  excluded  pleadings.     See  iVoo^ioe  in  Trial  Court,  S. 

Hearing  to  determme  admissibility.    See  Practice  in  Trial  Court,  4. 

Statements  to  attorney.     See  Privileged  Communication,  1. 

Burden  of  proving  ratification.     See  Ratifioation,  1. 

Burden  of  proving  compliance  with  contract.     See  Sale,  4* 

Documentary  evidence  in  record.     See  Statement  of  Facts,  4. 

Objection  to  proof  by  parol.    See  Statute  of  Frauds,  3. 

That  certificate  was  filed  with  surveyor.     See  Survey,  S. 

To  show  common  source  of  title.    See  Trespass  to  Try  Title,  1,  2. 

Burden  of  proving  alteration.     See  Written  Instrument,  2. 

Varying  wntten  contract  by  parol.     See  Written  Instrumsnt,  4. 

1.  Objections  to  parol  evidence  as  varying  a  written  contract  do  not  apply 

to  an  action  to  recover  for  fraud  therein.     Kamer  v.  Ross,  542. 

2.  Defendant,  at  the  time  the  conveyance  was  executed  to  him  for  the  land 

in  controversy,  gave  to  plaintiff  the  following  writing:  "This  is  to 
certify  that  James  Roland  this  day  conveyed  to  me  a  tract  of  one 
acre  of  land,  and  when  W.  P.  Blake  pays  me  $28.20  and  interest,  and 
costs  of  new  transfer,  I  agree  to  reconvey  said  acre  of  land  to  W. 
P.  Blake  on  demand."  Held,  in  the  absence  of  mistake  or  fraud,  parol 
evidence  was  not  admissible  to  show  that  defendant  held  said  land 
as  security  for  other  indebtedness  due  him  by  plaintiff  than  that  named 
in  said  writing.    Blake  v.  Lowry,  17. 

3.  It  was  error  to  exclude  evidence  offered  by   plaintiff  to  show  that  its 

failure  to  irrigate  defendant's  rice  crop  was  due  to  the  failure  of  de- 
fendant's landlord  to  keep  in  repair  a  lateral  ditch  which  said  landlord 
had  agreed  to  do  when  renting  the  land  to  defendants.  This  evidence 
would  not  have  varied  the  written  contract  between  plaintiff  and  de- 
fendants, but  only  shown  the  circumstances  under  which  it  was  ex- 
ecuted.    Gravity  Canal  Co.  v.  Sisk,  104. 

4.  Where  the  charter  of  a  city  provided  "that  the  ordinances,  resolutions 

and  by-laws  of  the  city  council  may  be  proved  prima  facie  by  a  book 
of  printed  ordinances  of  the  city  appearing  to  be  printed  by  the  au- 
thority of  the  city,"  a  printed  book  of  o^inances  purporting  on  its 
title  page  to  have  been  printed  by  authority  of  the  city  council  of  such 
city  was  properly  admitted  in  evidence.  Temarkana  d  Ft,  8.  Ry.  Co. 
v.  Frugia,  48. 

5.  The  testimony  of  a  witness  as  to  what  a  deceased  officer  of  the  city  told 

him  as  to  the  locality  of  the  city  limits  is  hearsay  and  properly  ex- 
cluded.   Id. 

6.  Testimony  that  the  city  did  not  exercise  jurisdiction  over  a  certain  piece 

of  property  is  not  evidence  that  such  property  is  not  within  the  city 
limits.    Id. 

7.  When  it  does  not  appear  what  the  testimony  of  the  witness  was,  nor  that 

it  was  material  to  appellant  it  can  not  be  determined  whether  or  not 
it  was  harmful  error  for  the  court  to  admit  testimony  attacking  the 
reputation  of  such  witness  for  truth  and  veracity.     Id. 
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8.  Declarations  of  a  party  to  the  suit  are  admissible  against  him  without 

laying  a  predicate  in  his  examination  for  impeaching  him  therd>y. 
Earner  v,  R088,  542. 

9.  Plaintiff  proved  by  one  of  the  attorneys  for  defendant  that  the  conductor 

on  the  train  that  caused  the  injury  was  present  at  the  trial,  and  de- 
fendant then  sought  to  prove  what  the  conductor  testified  to  on  a 
former  trial.  Held,  properly  excluded  as  hearsay.  Missouri,  K.  d 
r.  i?y.  Co,  of  Texas  v,  :Neshit,  630. 

10.  Without  producing  the  books  of  the  bank  the  cashier  may  testify  to  the 

fact  that  a  certain  item  of  money  was  placed  to  the  credit  of  a  certain 
party  on  the  books  of  the  bank.  8mith  v.  First  Natl,  Bank  of  Flatonia, 
495. 

11.  Facts  proven  but  not  alleged  can  not  form  the  basis  of  a  recovery.     Id. 

12.  A  letter  by  plaintiff  in  the  suit  to  his  own  agent  was  not  admissible  against 

defendant  in  the  absence  of  evidence  to  connect  defendant  with  or  bind 
him  by  such  letter.     Blair  v.  Baird,  134. 

13.  A  letter  and  telegram  from  plaintiff's  agent  at  the  stock  yards  are  in- 

competent evidence  of  market  values  at  the  times  stated  therein. 
Missouri,  K,  d  T,  Ry.  Co.  v.  Williams  d  Scoggin,  550. 

14.  Where  the  agent  of  the  opposite  party  appeared  at  the  time  and  place 

stated  for  taking  the  deposition  of  a  witness,  but  the  taking  of  such 
deposition  was  postponed  to  a  later  date  without  objection  on  the  part 
of  such  agent,  the  postponement  is  not  ground  for  quashing  the  deposi- 
tion.    Id, 

15.  Evidence  considered  and  held  sufficient  to  qualify  a « witness  experienced 

in  shipping  cattle  over  a  certain  route  to  testify  as  to  the  reasonable 
time  required  for  their  transportation.  Tewas  d  N.  O.  Ry.  Co.  v. 
Walker,  278. 

16.  The  question  being  whether  or  not  the. shipment  of  stock  in  question  com- 

pared favorably  with  a  previous  shipment,  it  was  not  error  to  permit 
the  plaintiff  to  testify  as  to  his  opinion  on  the  matter,  since  sucti  fact 
is  altogether  a  question  of  opinion  evidence.  Texas  d  P.  Ry.  Co.  v. 
Stewart,  399. 

17.  Wliere  witnesses  simply  testified  as  to  instances  in  which  they  had  seen 

similar  trains  stop  at  the  same  place  and  the  distance  within  which 
they  were  stopijecf,  their  testimony  was  not  subject  to  the  objection 
that  they  were  not  qualified  to  testify  as  to  such  matters  because  tliey 
had  had  no  experience  in  operating  trains.  Texas  d  P.  Ry.  Co.  v.  Bran^ 
non,  531. 

18.  The  testimony  of  a  witness  for  defendant,  who  was  qualified  to  testify  as 

an  expert,  "that  he  failed  to  find,  from  examining  the  wreck,  any 
cause  which  produced  it,  and  that  it  often  happened  in  railroading 
that  wrecks  occur,  and  a  careful  examination  fails  to  disclose  any  cause 
for  it,  and  the  wreck  in  which  plaintiff  was  injured  was  one  of  that 
kind,"  was  not  subject  to  the  objection  that  it  was  irrelevant  and  im- 
material, and  should  have  been  admitted.  Southern  Kan.  Ry,  Co.  v. 
Sage,  38. 

19.  Where  in  a  suit  for  personal  injuries  the  defendant  pleads  contributory 

negligence  on  the  part  of  plaintiff,  testimony  of  the  plaintiff  tending 
to  disprove  the  charge  of  contributory  negligence  is  admissible  under 
the  pleading  of  the  defendant,  though  not  under  that  of  plaintiff.     Id. 

20.  Where  it  appears  from  the  record  that  testimony  excluded  at  one  time 

during  the  trial  was  admitted  at  another,  the  error  in  the  ruling  of 
the  court,  if  any,  was  harmless.     Id. 

21.  An   expert   may  testify   that   certain   conditions   shown   by   the   evidence 

would  produce  pain.     Western  U.  Tel.  Co.  v,  Stuhhs,  132. 

22.  Plaintiff's  suit  being  for  $1,000  it  was  error  to  exclude  testimony  offered 

by  defendant  to  show  that  plaintiff  had  claimed  only  $25  before  filing 
suit.     Id. 

23.  The  genuineness  of  a  writing  may  be  proved  by  indirect  or  circumstantial 

evidence.  Where  a  letter  was  written  upon  the  letterhead  of  the  de- 
fendant; was  addressed  to  its  agent,  and  was  shown  by  him  to  plain- 
tiff, and  the  signature  to  said  letter  was  the  same  as  that  affixed  to 
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other  letters  written  b^  defendant;  and  where  defendant  had  been  duly 
notified  to  produce  said  letter  and  failed  to  do  so  without  excuse  or 
denial  of  its  existence  or  possession,  these  facts  when  taken  in  con- 
nection  with  the  contents  of  the  letter  itself  were  sufficient  proof  of 
the  genuineness  of  such  letter.  International  Harvester  Co,  of  A,  v, 
Campbell,  421. 

24.  The  general  rule  is  that  objection  to  testimony  must  be  made  when  it  is 

offered,  and  if  not  made  then  it  will  be  considered  waived  and  its 
admission  no  ground  for  a  new  trial.     Id. 

25.  When  an  instrument  is  such  as  would  naturally  be  in  possession  of  the 

adverse  party  or  his  agent,  and  when  last  seen  was  in  such  possession, 
and  the  party  after  being  duly  notified  refuses  to  produce  or  account 
for  it  on  the  trial,  secondary  evidence  of  its  contents  is  admissible.    Id. 

26.  Evidence  that  the  same  agent  who  employed  plaintiff  employed  another 

person  to  work  for  the  defendant  was  a  circumstance  to  be  considered 
by  the  jury  in  determining  the  scope  of  such  agent's  authority.  While 
mere  proof  that  a  person  assumed  to  act  as  the  agent  of  another  is 
not  alone  sufficient  to  establish  agency  as  against  the  principal,  yet 
if  it  is  further  shown  that  the  alleged  principal  knew  or  must  have 
known  of  the  acts  of  the  alleged  agent  and  made  no  objection,  it  may 
be  sufficient.     Id. 

27.  The  following  interrogatory  was  propounded  to  a  witness :     ''Had  you  at 

any  time,  as  such  division  manager,  or  has  there  passed  through  your 
hands  as  such  division  manager,  or  is  there  known  to  you,  any  con- 
tract by  which  plaintiff  was  employed  as  canvasser,  solicitor  or  drum- 
mer for  any  territory  operated  by  the  Piano  Division  of  defendant 
company  during  the  year  1003?  If  your  answer  be  yea,  state  when, 
under  what  circumstances,  and  attach  such  contract,  or  copy  thereof, 
if  such  has  ever  come  into  your  custody  and  under  your  control  or 
within  your  knowledge."  To  which  the  witness  answered:  "I  had 
not.  There  has  not  been,  and  there  is  not,  such  a  contract.  No  such 
contract  ever  existed."  Held,  the  statement  "no  such  contract  ever 
existed"  was  properly  excluded  as  a  conclusion  of  the  witness.     Id. 

28.  Proof  of  a  contract  vel  non  can  not  be  made  by  showing  the  customary 

method  of  either  party  in  making  such  contracts.     Id. 

29.  The  erroneous  exclusion  of  testimony  is   harmless  when   there  is   other 

testimony  in  the  record  to  the  same  effect  and  not  objected  to.     Id. 

30.  A  witness  was  asked:     "Is  it  not  a  fact  that  prior  and  subsequent  to 

the  employment  of  plaintiff,  C.  employed  agents  and  salesmen  for  de- 
fendant company  in  other  places  than  San  Antonio,  Texas?"  To  which 
he  answered:  "C.  had  no  authority  to  employ  an  agent  or  salesman 
in  any  territory  in  the  Piano  Division  of  the  defendant  company, 
and  he  had  never  employed  any  one  therein."  Held  the  first  part  of 
the  answer,  relating  to  C.'s  authority,  was  properly  excluded  as  hear- 
say, but  if  not  hearsay  it  was  a  conclusion  or  inference  of  the  wit- 
ness.    Id. 

31.  Evidence  is  admissible  that  a  grantor  in  a  deed  bore  the  general  reputa- 

tion in  the  community  in  which  he  lived  and  about  the  date  of  the 
alleged  forgery,  of  a  forger  of  land  titles.  Loring,  Guardian,  v.  Jack- 
son, 306. 

32.  As  a  circumstance  tending  to  show  that  a  paper  purporting  to  be  a  cer- 

tified copy  of  a  deed  was  a  forgery,  it  was  proper  to  admit  in  evidence 
certain  instruments  proven  to  be  genuine  which  bore  the  impression 
of  the  seal  used  by  the  same  county  clerk  about  the  same  time  to 
show  by  comparison  a  difference  in  the  impress  of  the  seal,  and  to 
allow  a  witness  to  testify  that  he  had  examined  a  number  of  like  old 
certificates  of  said  clerk  and  that  they  all  bore  the  impress  of  the 
same  seal  as  the  genuine  instruments.     Id. 

33.  To  show  plaintiff's  right  to  recover  as  administrator  the  land  sued  for 

in  trespass  to  try  title,  defendant  having  plead  limitation  to  the  debt, 
which  was  secured  by  vendor's  lien  reserved  by  plaintiff's  intestate  on 
sale  to  defendant,  it  was  competent  to  introduce  a  note  executed  by 
defendant  to  plaintiff,  the  administrator,  in  connection  with  evidence 
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that  it  was  given  in  part  for  the  balance  due  on  the  original  debt  for 
the  land.     Smith,  Administrator,  v.  Owen,  411. 

34.  Testimony  as  to  what  the  grass  upon  land  would  be  worth  to  the  owner 

for  a  certain  purpose  is  not  evidence  of  its  market  value.  Texas  d 
P.  Ry,  Co.  t?.  Pemberton,  291. 

35.  A  witness  who  testifies  to  the  weights  of  cattle  when  soM  at  the  stock 

yards  is  presumed,  in  the  absence  of  evidenoe  to  the  contrary,  to  speak 
from  his  personal  knowledge.  Miaeouri,  K.  d  T.  Ry.  Co.  v,  Kyser  d 
Southerland,  322. 

36.  On  the  issue  whether  a  person  was  negligent  on  the  occasion  in  question, 

evidence  that  he  committed  similar  acts  of  negligence  on  other  occa- 
sions is  inadmissible.     MiaeoiMri,  K.  d  T.  Ry.  Co.  v.  Parrott,  325. 

37.  On  the  issue  of  plaintiff's  contributory  negligence  in  leaving  open  a  switch 

in  violation  c^  a  rule  of  his  employer,  which  rule  it  was  claimed  was 
ineffective  because  not  enforced,  evidence  that  switches  were  frequently 
found  open  by  a  witness  running  on  the  road  nine  months  before  the 
accident  was  admissible,  the  question  whether  the  conditions  lind  rules 
were  the  same  going  to  its  effect  rather  than  its  admissibility.    Id. 

38.  Testimony  as  to  what  would  have  been  done  by  a  party  in  hypothetical 

circumstances,  was  immaterial  where  the  sole  issue  concerned  what 
was  actually  done.     Watkina  Ld.  Mtg.  Co.  v.  Thetford,  521. 

39.  Evidence  of  experiments  made  by  plaintiffs  for  the  purpose  of  showing 

at  what  point  on  the  track  the  engineer  could  have  seen  the  deceased 
considered,  and  held  admissible.  Evidence  of  this  character  is  ad- 
missible when  the  experiments  are  made  under  circumstances  sub- 
stantially similar,  in  all  material  particulars,  to  those  obtaining  at 
th§.  time  of  the  occurrence  with  regard  to  which  the  evidence  is 
offered.    Houston  d  T.  C.  R.  Co.  v.  Ramsey,  003. 

Execution. 

1.  It  is  not  essentially  necessary  to  the  issuance  of  an  execution  that  it  be 
provided  for  in  the  judgment,  and  an  execution  can  be  issued  under 
a  judgment,  although  not  provided  for  therein.     Taylor  v.  Doom,  50. 

Execution  Sale. 

1.  A  sale  under  a  dormant  judgment  is  only  voidable,  and  can  not  be  at- 
tacked in  a  collateral  proceeding.     Taylor  v.  Doom,  59. 

Executor. 

When  appeal  bond  necessaiy.     See  Appeal  Bond,  1. 

1.  In  the  aosence  of  authority  conferred  by  the  will  an  independent  executor 

is  without  authority  to  partition  the  estate  among  the  devisees.  John- 
son V,  Short,  128. 

2.  The  plaintiff  claimed  the  land  in  controversy  under  and  by  virtue  of  an 

attachment  lien  duly  foreclosed  upon  the  interest  of  the  defendant  in 
said  land  as  one  of  several  devisees.  Before  the  will  was  probated 
and  before  the  attachment  was  levied  the  defendant,  by  agreement 
with  the  executor,  the  other  devisees  not  being  parties  thereto  or  con- 
senting thereto,  received  from  the  executor  certain  personal  property 
at  a  stipulated  valuation,  agreeing  that  the  same  should  be  applied 
on  his,  defendant's,  part  of  the  estate.  Held  that  the  agreement  be- 
tween the  defendant  and  the  executor  was  not  a  valid  partition  of  the 
lands  of  the  estate,  and  did  not  prove  that  the  defendant  had  no  other 
or  further  interest  in  the  estate.     Id. 

3.  Where  the  will  gave  an  independent  executor  no  express  power  to  sell 

land  of  the  estate,  and  it  is  not  claimed  that  the  sale  was  made  for 
the  purpose  of  paying  debts  of  the  estate,  the  court  did  not  err  in  re- 
fusing to  consider  an  attempted  sale  of  land  by  the  executor.    Id. 

Bzemplary  Damages. 

For  persistent  trespasses.    See  Damages,  5. 
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XzemptiOB. 

Of  homestead  from  forced  sale.    See  Himesiead,  1-7. 

BApert. 

Ab  to  time  required  to  stop  train.    See  Evidence,  17, 
As  to  cause  oi  wreck.    See  Evidenoe,  18. 
Conditions  producing  pain.     See  Evidenoe,  20. 

VUw  Imprisoiiment. 

Liability  of  sureties.    See  Sheriff,  1. 

1.  The  failure  of  the  officer  issuing  the  warrant  of  arrest  to  insert  in  the 

complaint  the  date  of  the  commission  of  the  offense  would  not  render 
the  sheriff  who  served  it  liable  for  false  imprisonment.  Roherte  v. 
Brown,  206. 

2.  The  plaintiff  necessarily  suffered   injury   and  was  entitled   at   least  to 

nominal  damages  where  the  sheriff  placed  him  in  jail  for  forty  hours 
instead  of  taking  him  at  once  before  the  nearest  judicial  officer  for 
bail,  and  it  was  error  for  the  court  to  submit  the  question  of  injury 
vel  non  to  the  juiy.    Id. 

3.  If  the  sheriff  was  guilty  of  false  imprisonment  his  bondsmen  were  lia- 

ble.   Id. 

False  Xepreientatloni. 

Rescission  on  account  of.    See  Contract,  20. 
Showing  materiality.    See  Pleading,  1. 

1.  One  who  buys  land  in  possession  of  another  is  ehaiged,  as  to  the  rights 

of  such  possessor,  with  notice  of  his  title,  but  is  not  precluded  thereby, 
as  against  the  vendor,  from  maintaining  suit  for  rescission  of  the 
contract  on  the  ground  that  he  relied  on  false  representations  by  the 
vendor  as  to  his  title  and  rip^ht  of  possession.    Olacheweke  v.  King,  474. 

2.  One  contracting  to  buy  land  m  reliance  on  false  representations  by  the 

vendor  as  to  his  title  and  right  of  possession  is  not  precluded  from 
maintaining  suit  for  the  rescission  of  such  contract,  recovery  of  money 
paid,  and  cancellation  of  purchase-money  notes,  by  the  pendency  of 
a  suit  against  him  and  his  vendor,  by  third  parties,  concerning  the 
right  to  and  possession  of  the  land,  nor  by  the  fact  that  he  did  not 
set  up  in  that  suit  his  right  to  rescind.    Id. 

3.  A  finding  that  the  court  was  led  to  render  a  decree  of  partition  by  repre- 

sentations that  certam  part  owners  had  no  interest  in  the  land  was 
sufficient  to  establish  the  procurement  of  such  decree  by  fraud.  Cowan 
V.  Brett,  569. 

4.  On  the  question  whether  a  release  of  her  claim  for  damages  was  procured 

by  fraudulent  representations  made  to  plaintiff  her  testimony  that  no 
such  representations  were  made  or  induced  her  to  sign,  was  not  con- 
clusive against  her  where  there  was  other  evidence  of  their  making 
and  effect,  and  her  impaired  reason,  occasioned  by  the  injuries  may 
have  warranted  a  beliei  by  the  juiy  that  she  did  not  recollect  what 
took  place.  Oulf,  O.  d  S.  F.  Ry.  Co.  v.  Johnson,  237. 
6.  A  settlement,  though  induced  by  false  representations  by  defendant's 
physician  as  to  the  e3ctent  of  plaintiff's  injuries  is  not  to  be  set  aside 
therefor  unless  the  claim  agent  acting  for  defendant  in  the  matter 
knew  and  availed  himself  of  such  representations  by  another  or  acted 
in  conspiracy  with  him.    Id. 

6.  Statements  by  a  claim  agent  that  settlement  must  be  made  now  or  the 

defendant  would  not  thereafter  take  it  up,  and  better  terms  could  be 
had  now  than  in  the  future  must  be  shown  to  have  been  false  to  con- 
stitute ground  for  avoiding  the  contract.    Id.  . 

7.  Where  it  was  sought  to  rescind  a  sale  of  ranch  property  because  of  mis- 

representation of  the  number  of  cattle  thereon,  the  contract  containing 
an  estimate  but  providing  for  ascertaining  the  exact  number  by  tally, 
if  fraudulent  misrepresentation  of  the  number  l^  the  seller  was  to  be 
submitted  as  a  ground  for  rescission  defendant  was  entitled  to  a  charge 
to  find  in  his  favor  if  the  representations,  though  not  correct,  were 
fairly  and  honestly  made.    Blotr  v.  Baird,  184. 
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8.  A  party  who  has  overreached  another  by  fraudulent  representations  can 
not  avoid  rescission  of  the  contract  by  showing  that  his  adversary 
attempted  to  do  even  so  to  him.     Id. 

VMS* 

For  collecting  Indian  depredation  claims.     See  Indian  Depredations,  1. 

Fellow  Servants. 

Act  of  1897  construed.     See  Master  and  Servant,  12. 
Injury  by  negligence  of.     See  Master  and  Servant,  14,  15. 

Fences. 

Where  stock  law  is  in  force.    See  RailuHiys,  1,  5. 
Defects  in.     See  Raihoays,  £-^. 
Absence  of.     See  Raihoays,  6. 

Field  Notes. 

Return  of.     See  Survey,  1. 

Fire. 

Loss  of  goods  by.     See  Carriers  of  Freight^  IJjf. 
Preventing  escape  of.     See  Railways,  7. 

Fisheries. 

Constitutionality  of  law  regulating.  See  Constitutional  Law,  S. 
I.  The  title  to  fish,  oysters,  terrapin,  shrimp,  etc.,  in  the  public  waters  of 
the  State  is,  and  always  has  been,  vested  in  the  State,  and  the  State 
may  therefore  impose  such  conditions  and  burdens  as  it  sees  fit  upon 
the  appropriation  of  said  property  to  private  uses.  Raymond  v.  Kihhe, 
209. 

Foreolosnre. 

1.  Where  the  owner  of  cattle,  pending  a  suit  for  foreclosure  of  a  lien  upon 

them  for  pasturage,  took  possession  and  sold  and  removed  them,  giv- 
ing bond  to  answer  for  any  judgment  on  the  lien  foreclosure,  on  re- 
covery of  such  judgment  it  was  proper  to  render  judgment  also  against 
him  and  his  sureties  on  the  bond  for  the  amount  so  recovered,  in  favor 
of  the  assignees  of  the  pasturage  claim  and  lien,  though  he  also  re- 
covered judgment  against  the  assi|[nor  for  damages  for  shortage  in 
sale  of  the  cattle  to  him  by  such  assignor,  who  had  continued  to  pasture 
them  after  the  sale.     Cage  v.  Hunter,  241. 

2.  The  claim  of  the  purchaser  of  cattle  against  the  seller,  for  damages  by 

reason  of  shortage  in  the  number  sold,  was  not  incident  to  or  connected 
with  that  of  the  seller  for  their  subsequent  pasturage  for  the  vendee, 
and  could  not  be  offset  against  a  suit  against  him  by  the  assignees 
of  the  claim  and  lien  for  pasturage.    Id. 

Forfeiture. 

Waiver  of.    See  Landlord  and  Tenant,  S. 

Forgery. 

Reputation  of  maker  of  deed.     See  Evidence,  SI. 
Comparing  impressions  of  seals.     See  Evidence,  S2. 
Claimant  under  forged  deed.     See  Innocent  Purchaser,  1. 
1.  A  finding  of  fact  may  be  supported  by  a  combination  of  slight  circum- 
stances, no  one  of   which  taken  alone  would  be  sufficient.     Evidence 
as   to   forgery   considered   and   held   sufficient.     Loring,   Guardian,  v. 
Jackson,  307. 

Fraud. 

Contract  in  writing.     See  Evidence,  1,  2. 

In  procuring  decree  of  partition.     See  False  Represeniationa,  S. 
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In  rendering  judgment  by  agreement.     See  Judgment,  4* 
Showing  materiality.     See  Pleading,  1. 

Fundamental  Error. 

Reversal  for.    See  Practice  on  Appeal,  1. 

Gamithment. 

1.  The  validity  of  a  writ  of  garnishment  depends  upon  j^ursuing  the  steps 

prescribed  by  law.  A  garnishee  can  not  accept  service,  or  voluntarily 
answer,  or  waive  defects  so  as  to  affect  the  right  of  the  defendant  in 
the  original  suit.  A  writ  of  garnishment,  in  which  the  date  on  which 
the  garnishee  was  required  to  appear  and  answer,  was  left  blank, 
was  void,  and  conferred  no  jurisdiction  on  the  court  over  the  property 
of  the  defendant  in  the  hands  of  the  garnishee.  Oilhert  Book  Co. 
V,  Pye,  183. 

2.  A  defendant  debtor  who  has  obtained  possession  of  the  garnished  fund 

by  giving  a  replevy  bond  is  not  estopped  thereby  from  moving  to 
quash  the  writ  of  garnishment.  The  statute  expressly  authorizes  him 
to  make  any  defense  that  the  garnishee  could  make.  t*leming  d  Flemr- 
ing  V.  Pye,  176. 

3.  Sayles'  Revised  Statutes,  art.  225,  construed.    Jones  v.  Bull,  90  Texas,  194, 

distinguished.     Id, 

4.  In  an  equitable  proceeding  to  set  aside,  after  the  adjournment  of  the 

term,  a  judgment  obtained  against  plaintiff  as  garnishee,  which  re- 
cited that  it  was  had  upon  "the  evidence  and  from  the  answer,"  though 
such  answer  did  not  justify  the  judgment  and  plaintiff  shows  that  he 
had  a  good  defense  to  the  proceeding,  he  must  show  also  that  he  was 
prevented  from  making  it  without  fault  or  negligence  on  his  part; 
where  he  shows  no  attention  given  to  the  matter  after  filing  answer, 
nor  excuse  therefor  except  that  his  attorney  was  sick,  nor  reason  for 
not  resorting  to  motion  for  new  trial  or  appeal  except  his  inexcusable 
ignorance  that  judgment  had  been  rendered  against  him,  his  petition 
is  subject  to  demurrer.     Trammell  v,  Ullman,  Lewie  d  Co,,  470. 

5.  Plaintiff  brought  suit  in  the  District  Court  against  a  nonresident  defend- 

ant for  the  sum  of  $7.76  alleged  to  be  due  on  contract,  and  for  $2,000 
damages  for  breach  for  said  contract;  no  service  was  had  on  defend- 
ant; a  writ  of  garnishment  was  sued  out,  the  application  and  affidavit 
averring  that  the  defendant  was  indebted  to  plaintiff  in  the  sum  of 
$7.75  and  a  bond  was  executed  in  the  sum  of  $15.50.  The  garnishee 
moved  to  abate  the  suit  for  want  of  jurisdiction  in  the  District  Court, 
and  answered  admitting  an  indebtedness  to  defendant  in  the  sum  of 
$561.90.  Held,  the  motion  to  abate  was  properly  sustained.  Meek  v. 
Houston  I,  d  B,  Co,,  OamisJiee,  563. 

Gift 

By  parent  to  child.     See  Advancement,  1-3. 
Whether  testamentary.     See  Parol  Gift,  1. 

Guaranty. 

1.  Plaintiffs  addressed  the  following  letter  to  one  of  the  defendants:  "We 
have  an  order  amounting  to  $142.50  from  C.  S.  Haggarty,  of  Beaumont, 
Texas,  whom,  we  uiiderstand,  you  are  backing.  As  Mr.  Haggarty  is 
a  new^  man  in  the  business,  and  seems  to  have  no  financial  standing 
at  present,  will  you  kindly  guarantee  the  payment  of  this  bill?  Kindly 
let  us  hear  from  you."  Upon  receipt  of  said  letter  the  addressee  wrote 
upon  the  same  the  following :  "O.  K.,  George  Adams,  Sr.,"  and  re- 
turned it  to  the  plaintiffs;  thereupon  the  goods  were  shipped  to  H. 
Held,  that  by  said  endorsement  Adams  became  originally  and  uncon- 
ditionally responsible  for  the  payment  of  the  debt,  and  was  not  en- 
titled to  notice  of  default  on  the  part  of  H.,  nor  of  acceptance  on 
the  guaranty,  nor  was  any  diligence  necessary  on  the  part  of  plaintiffs 
to  fix  his  liability.  Tilt-Kenney  Shoe  Co.  v.  Haggarty,  335. 
Vol.  XLIII.  Civil— 43. 
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Harmless  £rror. 

Evidence  not  affecting  judgment.    See  Carriers  of  Passengers,  7. 

Materiality  of  testimony.     See  Evidence,  7. 

Proof  by  other  testimony.    See  Evidence,  20,  29, 

Reminding  jurors  of  their  oath.     See  Instructions  to  Juries,  20. 

1.  In  a  trial  before  the  court,  the  erroneous  admission  of  evidence  is  harm— 

less  error  where  there  was  other  and  unobjectionable  evidence  to  prove 
the  same  facts  sufficient  to  support  the  judgment.    Gage  v.  Hunter,  241. 

2.  An  appellant  can  not  complain  of  statements  made  by  the  court  during  the 

trial,  as  to  the  state  of  the  proof  as  affecting  the  subsequent  order  of 
proceeding,  which,  if  warranted,  could  have  prejudiced  only  the  ap- 
pellee.    Roche  V,  Dale,  288. 

Heirs. 

Adoption  of  minor.     See  Wills,  2. 

Brothers  and  sisters  of  half  blood.  See  Wills,  i. 
1.  The  administration  of  an  estate  having  been  closed,  leaving  debts  un- 
paid, the  heirs  could  maintain  suit  to  recover  a  tract  of  land  turned 
over  by  the  administrator,  as  being  included  in  the  sale,  to  a  pur- 
chaser of  property  from  him,  but  which  was  in  fact  never  included 
in  the  property  inventoried  nor  embraced  in  the  sale.  Fowler  v,  Agnew^ 
640. 

Highway. 

Designation  upon  plat.     See  Dedication,  1, 
Consent  to  opening.     See  Public  Road,  1, 

Homestead. 

Sale  in  administration  proceedings.     See  Estoppel,  S. 

Review  of  order  setting  aside.     See  Judgment,  5. 

Suit  by  wife  for  possession  of.     See  Jurisdiction  of  District  Court,  i. 

Wife  not  necessary  party.     See  Parties,  1,  2. 

1.  Appellant  lived  with  his  family  upon  a  two-acre  lot  in  the  town  of  B., 

this  State,  and  had  resided  there  for  many  years.  He  was  engaged  in 
a  land  agency  business  in  B.  and  was  also  a  traveling  salesman.  He 
owned  a  tract  of  20  acres  of  land  outside  of  the  limits  of  the  town» 
which  was  occupied  by  tenants  who  used  it  for  purposes  of  agricul- 
ture and  horticulture,  paying  appellant  part  of  the  crop  grown  on 
it,  which  he  used  at  home  and  sold  on  the  market;  neither  he  nor  any 
member  of  his  family  ever  lived  on  the  land  nor  used  or  occupied  it 
as  a  home.  Held,  said  20-acre  tract  was  no  part  of  appellant's  home- 
stead, and  was  therefore  subject  to  execution.  Parker  v.  Moody  d 
Co.,  492. 

2.  One's  homestead  must  be  either  rural  or  urban,  it  can  not  be  partly  of 

one  and  partly  of  the  other.     Id. 

3.  If  a  vacant  detached  lot  in  a  town  or  city  is  principally  used  by  the  head 

of  a  family  as  a  horse  lot,  cow  lot  or  garden  in  connection  with  the 
home,  it  partakes  of  the  exemption  attaching  to  the  residence;  but 
the  use  upon  which  the  exemption  is  predicate  must  be  the  principal 
use,  and  not  a  mere  incidental  or  casual  use.  The  fact  that  the  agri- 
cultural products  from  the  lot  were  sold  and  the  money  used  to  sup- 
port the  family  will  not  make  the  lot  a  part  of  the  homestead.  Where 
the  evidence  showed  that  the  husband  was  a  saloonkeeper;  that  the 
cultivation  of  the  lot  in  question  was  not  his  business;  that  the  lot 
was  rented  to  tenants  on  shares  or  cultivated  mainly  in  staple  crops 
like  com  and  cotton  by  his  procurement,  or  was  used  occasionally  for 
the  pasture  of  his  horses,  cows  and  calves,  it  was  manifest  that  the 
use  of  the  lot  in  connection  with  the  home  was  only  casual,  and  such 
lot  was  therefore  not  exempt  as  a  part  of  the  homestead.  Levy  d  Co, 
V.  Lacour,  191. 

4.  Where  a  husband  during  the  marriage  purchased  the  homestead,  paid 

part  cash,  and  executed  his  notes  for  the  balance  of  the  purchase  money, 
the  fact  that  some  of  said  notes  were  transferred  to  the  wife  and  be- 
came her  separate  property,  would  not  make  the  homestead  her  sepa- 
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rate  property,  nor  affect  its  character  as  community  property.  Cow 
V,  Oliver,  110. 

5.  Upon  the  death  of  a  wife,  leaving  children,  the  surviving  husband  is  en- 

titled to  the  exclusive  possession  of  the  community  homestead  so  long 
as  he  chooses  to  occupy  the  same.  Upon  his  death  hb  second  wife  is 
entitled  to  possession  of  the  same,  subject  to  the  right  of  the  children 
by  the  first  wife  to  jointly  occupy  the  same  with  her,  or  to  partition 
the  same.  If  partitioned,  the  husband's  half  of  such  homestead  should 
be  awarded  to  such  second  wife  for  her  exclusive  use  so  long  as  she 
mav  elect  to  occupy  it  as  a  homestead.  A  guardian  of  the  minor 
children  of  the  first  wife,  if  authorized  by  the  Probate  Court,  would 
have  the  right  tq  occupy  the  undivided  homestead  jointly  with  the 
second  wife.  This  right,  however,  would  not  extend  to  any  member 
of  the  guardian's  family.     Id. 

6.  One  who  had  been  divorced  from  his  wife  may  mortgage  the  homestead. 

Blake  v,  LotDry,  17. 

7.  A  parol  partition  of  community  land  by  the  husband,  fairly  made,  with 

the  consent  or  acquiescence  of  the  wife,  will  be  binding  on  the  wife 
notwithstanding  its  homestead  character.  For  the  purpose  of  effecting 
a  partition  of  community  land  occupied  as  a  homest^  the  husband 
executed  a  deed  to  the  cotenant;  the  name  of  the  wife  did  not  appear 
in  the  body  of  the  deed,  but  she  signed  and  acknowledged  it.  Held 
that,  although  the  deed  was  not  operative  as  a  conveyance  by  the  wife, 
it  was  evidence  of  her  consent  to  the  partition.  Brown  v.  Humphrey, 
23. 

Hutbaad  and  Wife. 

Title  acquired  by  limitation.    See  Community  Property,  1, 

Improvements  with  community  funds.     See  Community  Property,  2, 

Descent  and  distribution.    See  Comm^tnity  Property,  S, 

Presumption  from  separation  and  remarriage.     See  Divorce,  1. 

Proof  insufficient  to  show  abandonment.     See  Divoroe,  2. 

Separate  or  community  property.     See  Homestead,  4- 

Rights  of  second  wife.     See  Homestead,  J. 

Rights  of  husband  after  divorce.     See  Homestead,  6. 

Consent  of  wife  to  partition.    See  Homestead,  7. 

Actions  involving  homestead  rights.     See  Parties,  1,  2, 

Joint  power  of  attorney.    See  Powers,  1, 

Impeaohment  of  Witnesi. 

Showing  materiality  of  testimony.     See  Evidence,  7. 
Reputation  as  forger.     See  Evidence,  31. 

Independent  Executor. 

Bond  on  appeal.     See  Appeal  Bond,  1. 
Partition  of  estate  by.     See  Ewecutor,  1,  2. 
Power  to  sell  land.     See  Ewecutor,  S, 

Indian   Bepredationi. 

1.  The  owner  of  a  claim  for  Indian  depredations  can  not  lawfully  contract 
to  pay  an  amoimt  in  excess  of  fifteen  percent  thereof  for  expenses 
and  fees  in  collecting  the  same.    Friend,  Administrator,  v.  Boren,  34. 

Indorsement. 

Of  certificate  of  stock  in  blank.     See  Pledge,  1. 

Infancy. 

Citation  by  publication.     See  Minqirs,  1, 
Contract  for  necessaries.     See  Minors,  2. 


676  INDBX. 

iBjnnotion. 

Jurisdiction  over  entire  controversy.  See  Juriadiction,  1,  2, 
Against  management  of  party.  See  Political  Party ,  I. 
1.  The  fact  that  the  road  overseer  had  authority  to  remove  obstructions  from 
a  public  road  unlawfully  fenced  up  by  defendant  did  not  prevent  the 
county  from  maintaining  its  action  against  him  for  an  injimction 
against  the  continuing  of  such  nuisance,  and  the  county  had  the  right 
to  institute  and  prosecute  such  action.    FrankUn  County  v.  Huff,  355. 

Innocent  Purchaser. 

Burden  of  proving  notice.     See  Equity,  1. 
1.  One  claiming  under  a  forged  deed  can  not  be  an   innocent   purchaser. 
Loring,  Guardian,  v,  Jackwm,  307. 

.Inttmotlons  to  Juries. 

Correcting  unwarranted  argument.     See  Argument  of  Counael,  i. 
Charge  not  warranted  by  evidence.     See  Assault  and  Battery,  3. 
Charge  on  weight  of  evidence.     See  Carriers  of  Freight,  11. 
Charge  held  affirmative  error.     See  Contract,  15. 
Damages  incapable  of  exact  measurement.     See  Damages,  1. 
Loss  of  society  of  deceased.     See  Damages,  2. 
Error  corrected   by   requested   instruction.     See  Damages,  11, 
Peremptory  charge  unwarranted.     See  Master  and  Servant,  2,  IS. 
Construction  of  written  rule.     See  Master  and  Servant,  6. 
On  duty  of  brakeman  to  inspect.     See  Master  and  Servant,  7. 
Manner  of  stopping  cars.     See  Master  and  Servant,  10. 
Limiting  recovery  to  facts  alleged.     See  Negligence,  18, 
Assignment  of  error  in.     See  Practice  on  Appeal,  9, 
Definition  of  proximate  cause.     See  Proanmate  Cause,  3, 
Assuming  uncontroverted  facts.     See  Railways,  15. 
Requesting  peremptory  charge.     See  Statute  of  Frauds,  2. 
Submitting  matters  not  in  issue.     Sec  Telegraph,  2. 
Verdict  not  responsive  to  charge.     See  Verdict,  1,  3. 
Construing  written  instrument.     See  Written  Instrument,  1. 
Error  of  mere  omission.     See  Written  Instrument,  3. 

1.  The  charge  of  the  court  should  be  considered  and  construed  as  a  whole. 

Southern  Kan,  Ry,  Co,  v.  Sage,  38. 

2.  A  requested  charge  must  not  assume  facts  which  are  to  be  determined 

by  the  jury.     Smith,  Administrator,  v,  Owens,  412. 

3.  A  mere  statement  in  the  charge  of  the  issues  made  by  the  pleadings  can 

not  be  construed  as  assuming  the  existence  of  proof  on  those  issues. 
Missouri,  K,  d  T.  Ry,  Co.  v,  Kyser  d  Southertand,  322. 

4.  A  charge  which  assumes  the  fact  that  the  goods  sued  for  had  a  market 

value  is  harmless  when  it  is  certain  that  said  goods  had  at  least  some 
value  in  the  market.     Stewart  v.  Sachs  d  Co.,  530. 

5.  Instructions  should  not  treat  as  doubtful  facts  which  are  imquestioned, 

but  mav  assume  that  they  exist.     Commercial  Tel.  Co,  v,  Da^)is,  547. 

6.  A  chaige  is  not  upon  the  weight  of  evidence  which  leaves  the  jury  to  de- 

termine the  facts,  but  instructs  them  as  to  the  legal  conclusions  to 
be  drawn  therefrom.     Roche  v.  Dale,  287. 

7.  A  charge  with  respect  to  defendant's  liability  to  account  for  the  proceeds 

of  mortgaged  "cotton"   received  by  him  authorized  the  jury  to  eon- 
1  aider  the  liability  for  the  seed  as  well  as  for  the  lint.     Id, 

8.  Where   witnesses    differed    in    their   testimony   as    to   the   location    of   a 

boundary  line  it  was  error  for  the  court  to  instruct  a  verdict  for  the 
plaintiff  for  the  land  described  in  his  petition.     Logan  v.  Meads,  477. 

9.  An  issue  of  negligence  should  never  be  withdrawn  from  the  juiy,  except 

when  there  is  no  material  conflict  in  the  evidence  and  when  different 
inferences  can  not  be  drawn  from  it.  Tecoarkana  d  Ft,  S,  Ry.  Co. 
V.  Frugia,  48. 

10.  In  a  suit  for  damages  for  failure  to  repair  a  well  as  per  cmtract,  diarge 

of  the  court  considered,  and  held  erroneous  because  submitting  an 
issue  not  raised  by  the  evidence.    Pilot  Point  Wijtter  Works  v.  Fish^,  28. 

11.  A  charge  that  the  burden  was  on  the  plaintiffs  to  establish  by  a  prepon- 
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derance  of  the  evidence  an  issue  alleged  by  them,  did  not  unduly  em- 
phasize such  issue.     Ferguson  v.  Morrison,  396. 

12.  A  char^  which,  in  directing  a  verdict  on  the  finding  of  certain  enumerated 

facts,  ignores  a  theory  of  the  case  supported  by  pleading  and  evi- 
dence requiring  a  contrary  finding,  presents  error  which  necessitates 
reversal.    Pinkston  v.  Boyd,  568. 

13.  A  requested  chai]ge  which  iniores  an  issue  supported  by  evidence  and 

on  which  a  different  verdict  from  that  which  it  calls  for  might  be 
rendered,  should  be  refused.     Watkins  Ld.  Mtg,  Co.  v.  Thetford,  536. 

14.  It  is  the  duty  of  the  court  to  submit  an  issue  raised  by  the  evidence, 

although  the  evidence  would  not  warrant  a  verdict  thereon  in  favor 

of  the  party  at  whose  instance  it  is  submitted.    Waggoner  v,  Wyatt,  76. 

16.  A  mere  omission  to  chaijge  fully  on  an  issue  *is  not  error  without  a  re- 

? nested  charge  supplying  the  omission.     Missouriy  K,  A  T,  Ry,  Co,  v, 
^arroti,  325. 

16.  Failure  to  instruct  on  a  point  is  ground  for  reversal  where  request  was 

made  for  a  charge  covering  that  question  only,  not  where  other  prop- 
ositions, some  of  them  not  correct,  were  embraced  in  the  requested  in- 
struction.    Ootoan  V.  Brett,  570. 

17.  Defendant  can  not  complain  of  a  charge  to  find  in  his  favor  upon  the 

hypothesis  which  it  stated,  though  such  charge  would  have  been  justi- 
fied on  one  more  favorable  to  him.    Qulf,  C.  A  8,  F,  Ry,  Co.  v.  Dyer,  94. 

18.  That  a  failure  of  the  court  to  define  terms  used  in  its  charge  will  not 

require  a  reversal  of  the  judgment  is  not  a  rule  of  invariable  appli- 
cation. It  is  the  duty  of  the  court  to  so  frame  its  charge  as  to  dis- 
tinctly separate  the  questions  of  law  from  the  questions  of  fact,  and 
to  instrud^  the  jury  as  to  the  law  arising  on  the  facts,  and  where  a 
failure  to  do  this  has  probably  misled  the  jury  the  judgment  will  be 
reversed.     Davis  v.  Hardwick,  71. 

19.  Plaintiff  sued  to  recover  fifty  shares  of  stock  which   had  been  pledged 

to  secure  certain  joint  debts  of  himself  and  H.,  deceased.  H.  paid  said 
debts,  received  said  shares  of  stock,  had  them  cancelled  and  new  cer- 
tificates issued' in  his  owa  name.  Plaintiff  testified  that  H.  acouired 
said  stock  upon  the  understanding  that  he  was  to  hold  it  only  as 
security  or  pledse  for  plaintiff's  indebtedness.  The  defendants  claimed 
(1)  that  H.  had  bought  the  stock  from  plaintiff;  or  (2)  if  H.  had  in 
fact  converted  the  stock,  plaintiff's  suit  was  barred  by  limitation. 
The  court  charged  the  junr  that  if  they  believe  from  the  evidence  that 
there  was  a  conversion  of  said  stock  by  H.  more  than  two  years  be- 
fore suit  filed,  to  find  for  defendants;  and  if  they  believed  from  the 
evidence  that  plaintiff  never  parted  with  his  title  to  said  stock  and  is 
still  the  owner  of  the  same  to  find  for  plaintiff.  Held,  under  the  facts 
of  this  case  the  court  should  have  explained  to  the  jury  what  would 
amount  to  a  conversion,  and  what  would  amount  to  a  parting  by  plain- 
tiff with  his  title  to  the  stock.     Id. 

20.  Conditions  may  arise  which  make  it  the  duty  of  the  court  to  remind 

the  jury  in  its  charge  of  the  obligations  of  their  oath  as  to  the  law 
and  the  evidence  they  should  be  governed  by.  In  any  event,  •  such 
charge  is  harmless.    International  Harvester  Co.  of  A.  v.  CampbeU,  422. 

21.  When  evidence  is  admitted  without  objection,  the  question  of  variance 

can  not  be  raised  upon  an  instruction  to  the  jury.     Id. 

22.  The  use  of  the  word  ''approximately"  for  proximately  in  one  place  in 

the  charge  was  harmless  when  everywhere  else  in  the  charge  proximate 
and  not  approximate  was  used  in  referring  to  the  cause  of  the  injury. 
Choctaw,  O.  A  T.  Ry.  Co.  v.  McLaughlin,  524. 

23.  In  a  civil  suit  it  is  proper  to  instruct  the  jury  to  decide  the  issues  sub- 

mitted to  them  by  a  preponderance  of  the  evidence.  Texas  A  P.  Ry. 
Co.  V.  Whitcley,  346. 

24.  See  charge  held  to  permit  plaintiff  to  recover  only  fair  compensation  for 

the  injuries  received,  and  not  subject  to  the  objection  that  it  permits 
plaintiff  to  recover  double  damages.  Intemationdl  A  O.  Jf.  B.  Co.  v, 
Wray,  380. 

25.  A  charge  is  defective,  not  necessarily  because  it  suggests  to  the  jury  the 
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▼arious  subjects  or  elements  of  damages  they  may  consider,  but  wfaare 
it  mentions  the  subjects  in  such  a  way  and  in  such  a  connection  as  is 
calculated  to  lead  them  to  treat  items  that  enter  into  the  same  sub- 
jeet  as  separate  and  distinct  elements  of  dama|^  Teaaa  d  N,  O.  By. 
Co.  V.  MoOraWf  247. 

InteatioB. 

Absolute  conveyance  or  mortgage.    See  Owditional  Sale,  4« 

Interest 

As  part  of  damages.    See  Jwriadietion  of  Diatrict  Court,  5. 

Interstate  Commeroe. 

1.  If  it  be  conceded  that  a  railway,  in  transporting  its  own  construction 

materials,  is  engaged  in  commeroe,  a  shipment  of  steel  rails,  for  de- 
fendant, to  the  point  in  Arkansas,  on  defendant's  railway,  to  which 
it  was  consigned  had  completed  its  Interstate  transit  when  received 
there,  and  ceased  to  be  an  interstate  shipment  from  that  time.  Gulf, 
C.  &  8.  F.  Ry.  Co.  v.  State,  97  Texas,  274,  followed.  Coley  v.  Kaneae 
City  8o.  Ry.  Co.,  488. 

2.  The   United   States   statute   requiring  interstate  carriers  to  equip  their 

cars  with  automatic  couplers  has  no  application  to  the  case  of  an 
employe  injured  while  engaged  in  coupling,  for  further  and  intrastate 
transportation  over  his  employer's  road,  and  use  thereon,  a  car  of 
construction  materials  shipped  to  it  from  another  State  and  which 
had  been  received  at  the  point  of  destination  of  such  interstate  ship- 
ment.   Id. 

Intoxieation. 

As  bearing  upon  contributory  negligence.     See  "Negligence,  H,  12. 

Joint  Owners. 

1.  In  trespass  to  try  title,  one  or  more  of  several  joint  owners  may  recover 
the  entire  tract  against  a  stranger  to  the  title.    Logan  v.  Meade,  477. 

Jmdge. 

Election  of  special  judge.  See  Special  Judge,  1. 
1.  The  fact  that  the  regular  district  judge  and  a  special  district  judgo, 
duly  authorized  to  act  in  the  particular  case,  were  holding  their  re- 
spective courts  at  the  same  time  and  in  the  same  courthouse,  does  not 
of  itself  render  the  proceedings  before  the  special  judge  void,  and  a 
judgment  rendered  by  the  special  judge  under  such  circumstances  will 
be  reversed  only  when  it  is  made  to  appear  that  the  appellant  was.  by 
reason  of  such  facts,  deprived  of  some  valuable  right,  as,  for  instance, 
the  right  of  trial  l^  the  regular  jury,  and  not  then  unless  the  com- 
plaining party  had  a  meritorious  cause  of  action  or  defense.  Bedford 
d  Batee  v.  Stone,  200. 

Jmdgme&ti. 

Correction  of  mistake  in  equity.     See  Eminent  Domain,  1, 
Providing  for  issuance  of  process.     See  Emeoution,  1, 
Decree  procured  by  fraud.     See  Falee  Repreeentatione,  S. 
On  forthcoming  bond.     See  Foreclosure,  1. 
Permitted  by  defendant's  neglect.     See  Chimishment,  4- 
Possession  of  defendant  after  judgment.     See  Limitatiiin,  18. 
Unauthorized  by  agreement.     See  Limitation,  19. 
New  trials  in  Justice  Court.     See  Practice  in  Trial  Court,  6, 
Irregularity  in  proceedings  of  commissioners.     See  Public  Road,  1. 
Fixing  value  of  use  of  property.     See  Trial  of  Right  of  Property,  1, 
1.  Where  the  sureties  on  an  attachment  bond  were  parties  defendant  to  a 
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suit,  but  the  judgment  makes  no  disposition  of  them  the  judgment  is 
not  final  and  an  appeal  therefrom  will  be  dismissed.  Holly  v.  Duke, 
529. 

2.  There  can  be  no  question  as  to  the  power  of  a  trial  court  in  tbis  State 

to  correct  its  judgment  as  to  an  error  in  the  calculation  of  the  amount 
thereof  at  any  time  prior  to  action  by  the  Appellate  Court  upon  the 
judgment.     Blain  v.  Park  Bank  d   Trust  Co.,  359. 

3.  Under  the  provisions  of  the  statute,  a  mistake  or  miscalculation  in  a 

judgment  can  be  corrected  at  any  time  on  application  of  either  party 
after  notice  to  the  opposite  party.     Taylor  v.  Doom,  59. 

4.  A  judgment  rendered  by  agreement  of  counsel  authorized  thereto  can  not 

be  set  aside  as  fraudulent  because  different  in  its  terms  from  what 
the  party  attacking  it  understood  it  to  be.  Nor  will  the  case  be  re- 
manded to  permit  it  to  be  attacked  for  mistake  where  such  plea  was 
not  interposed  at  the  trial,  especially  when  such  plea  would  now  be 
barred  by  limitation.  Hamilton  v.  Blaokhum,  153. 
6.  From  an  order  of  the  Ck)imty  Court  setting  aside  a  homestead  to  the 
surviving  widow  the  administrator  of  the  estate  appealed  to  the  Dis- 
trict Court  where  the  same  order  was  made.  Afterwards,  in  his 
capacity  as  guardian  of  the  minors,  he  sued  out  a  writ  of  certiorari 
for  the  purpose  of  having  the  same  order  reviewed  by  the  District 
Court.  Held,  there  is  no  authority  for  such  second  review  of  a  probate 
proceeding.  The  proceeding  to  set  aside  the  homestead  was  a  pro- 
ceeding in  rem  and  the  judgment  of  the  District  Court  on  appeal  was 
conclusive  upon  all  persons  interested  in  the  estate.  Pearce,  Guardian^ 
V.  Leatch,  398. 

6.  A  party  seeking  to  reopen  a  case  at  a  subsequent  term  must  show  that 

he  was  prevented  from  making  a  valid  defense  by  fraud,  accident,  or 
the  act  of  the  opposing  party,  unmixed  with  fault  or  negligence  on 
his  part.  Public  policy  demands  that,  in  the  absence  of  fraud  on  the 
part  of  his  counsel,  the  party  should  be  as  fully  concluded  by  the  act 
of  his  attorney  as  if  he  were  acting  for  himself,  and  the  same  doctrine 
applies  to  negligence  or  mistake  of  counsel.     Oilhert  v.  Cooper,  328. 

7.  The  Frobate  Court  is  one  of  general  jurisdiction  in  matters  pertaining 

to  estates,  and  its  orders  and  decrees  must,  upon  collateral  attack, 
be  presumed  valid,  unless  the  orders  themselves  or  the  record  of  the 
proceedings  affirmatively  show  want  of  authority  in  the  court  to 
make  them.     Murphy  v.  Sisters  of  /.  W.  of  8.  A,,  638. 

8.  While  on  a  collateral  attack  the  presumption  will  be  indulged  that  an 

affidavit  was  filed  to  authorize  the  issuance  of  the  citation  by  publi- 
cation, still  this  presumption  may  be  rebutted,  unless  by  doing  so  the 
record  is  in  some  way  contradicted;  therefore  where  the  record  shows 
affirmatively  an  insufficient  affidavit  the  said  presumption  is  over- 
come.    Btoneman  v,  Bilhy,  293. 

9.  Although  the  judgment  under  which  land  is  sold  be  dormant,  the  sale 

is  not  void  and  can  not  be  collaterally  attacked.  Parker  v.  Moody  d 
Co,,  492. 

10.  This  suit,  although  between  the  same  parties  as  the  one  in  which  the 

judgment  was  rendered  under  which  the  land  was  sold,  is  a  collateral 
attack  on  such  judgment,  it  being  in  a  different  court  from  that  wherein 
the  judgment  was  rendered.    Id. 

11.  In  a  suit  of  trespass  to  try  title  the  defendants  claimed  the  land  under 

and  by  virtue  of  a  judgment  in  personam  and  by  default  against  the 
ancestor  of  the  plaintiffs,  and  an  execution  sale  thereunder.  The  de- 
fendant in  th|it  suit  was  a  nonresident  and  was  served  by  publication. 
The  judgment  recited  that  "the  defendant,  though  citation  by  pub- 
lication has  been  duly  and  legally  made  upon  him,  failed  to  appear 
and  answer  in  this  behalf,  but  wholly  made  default."  Held,  the  court 
properly  permitted  the  plaintiffs  for  the  purpose  of  showing  the  nullity 
of  said  judgment  to  introduce  in  evidence  the  petition  in  that  case, 
wherein  it  was  alleged  that  the  defendant  was  a  nonresident  of  this 
State  and  a  resident  of  Louisiana;  also  the  citation  in  which  the 
sheriff  was  commanded  to  summon  the  defendant,  who  resided  b^ond 
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the  State,  by  publication;  and  the  sheriff's  return  whidi  showed  citation 
by  publication.     Lutcher  v,  Allen,   102. 

12.  When  the  judgment  sets  out  the  particular  kind  of  citation  made  on  a 

defendant,  the  record  may  be  consulted  to  support  or  destroy  the  re- 
cital  in  the  judgment.     Id. 

13.  By  the  record,  or  judgment  roll,  which  may  be  consulted  in  an  attack 

upon  a  judgment,  is  meant,  at  least,  the  process  filed  in  the  suit,  the 
judgment  itself,  and  the  pleadings  of  the  parties.     Id, 

14.  Some  years  before  the  filing  of  this  suit  certain   other  of  the  heirs  of 

the  common  ancestor  brought  suit  for  the  same  land,  and  judgment 
was  rendered  against  them.  Held,  because  the  parties  to  this  suit 
were  neither  parties  nor  privies  to  that  suit,  the  judgment  therein 
rendered  was  m  no  way  binding  on  them.     Id, 

15.  If  a  judgment  is  void  at  the  time  of  its   rendition  no   lapse  of  time, 

however  great,  would  render  it  valid  and  binding.     Id. 

16.  Opinion   reiterated.     If  the   contention   was  correct  that  in   a   collateral 

attack  on  a  personal  judgment  against  a  nonresident,  only  the  recitals 
in  the  judgment  could  be  looked  to  in  ascertaining  the  residence  of 
the  defendant,  then  in  but  few  cases  could  it  be  shown  that  the  court 
had  no  jurisdiction  and  the  judgment  was  a  nullity,  and  this,  al- 
though the  averments  of  the  petition,  the  recitals  in  the  process,  the 
officer's  return,  and  other  parts  of  the  record  showed  that  tbe  defendant 
was  a  nonresident,  and  negatived  the  possibility  of  any  but  constructive 
service.     Id. 

17.  When  a  case  is  reversed  and  remanded  by  a  Court  of  Civil  Appeals,  and 

a  party  obtains  a  writ  of  error  on  the  representation  that  the  opinion 
of  the  Court  of  Civil  Appeals  settled  the  case,  and  the  Supreme  Court 
affirms  the  judgment  of  the  Court  of  Civil  Appeals,  the  case  can  not 
be  opened  again  in  the  trial  court  for  the  purpose  of  hearing  any 
testimony  that  might  change  the  state  of  the  case  on  the  former  ap- 
peal.    OlacheiDske  v,  Summervillef  301. 

Jnrlsdlotion. 

Writ  with  appearance  day  left  blank.  See  Garnishment,  1. 
,  1.  When  a  court  of  equity  has  obtained  jurisdiction  of  a  cause  by  reason  of 
injunction  it  will  retain  jurisdiction  for  the  purpose  of  inquiring  into 
and  adjudicating  all  the  points  of  the  controversy;  and  this  rule  pre- 
vails regardless  of  the  fact  that  the  amount  involved  could  not  orig- 
inally have  been  sued  for  in  the  court  granting  the  injunction.  Houston 
Rice  M.  Co.  v.  HankameTf  576. 

2.  Where  appellant  was  sued,  with  others,  in  the  Justice  Court  by  twenty- 

seven  different  parties  in  as  many  different  suits;  and  where  the 
questions  of  law  and  fact  were  practically  the  same  in  all  said  suits; 
and  where  all  of  said  Justice  Court  plaintiffs  claimed  a  lien  upon  the 
same  property  in  appellant's  possession;  and  where  the  judgments  ob- 
tained in  said  suits  were  void  for  the  want  of  jurisdiction  in  the 
Justice  Court,  the  District  Court  having  obtained  jurisdiction  of  said 
causes  by  enjoining  the  further  prosecution  of  said  suits  and  the  col- 
lection of  said  judgments,  should  have  retained  jurisdiction  for  the 
trial  of  said  causes  upon  the  merits  and  the  adjustment  of  the  equities 
of  the  parties.  The  fact  that  the  suits  could  not  be  consolidated  under 
the  statute  was  immaterial ;  having  been  consolidated  by  the  injunction 
they  should  have  been  tried  in  that  condition.     Id. 

3.  No  personal  judgment  ran  be  rendered  against  a  nonresident   (a  railway 

company  created  and  operating  in  another  State)  upon  service  on  ft 
by  notice  delivered  beyond  this  State,  under  article  1230  of  the  Re- 
vised  Statutes.      LouisviUe  d   W.   R.   Co.   v.  Emerson,   281. 

Jurisdiction  of  County  Court. 

Amount  in  controversy.     See  Jurisdiction  of  District  Court.  3. 
Restored  by  legislative  act.     See  Jurisdiction  of  District  Court,  4- 
1.  Plaintiff  sued  for  the  value  of  jennets  killed  by  the  engine  and  cars  of 
defendant.     The  value   was   alleged  to  be  $1,000.     The  suit  was  for 
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this  amoiuit  with  interest  from  date  of  loss.  Held,  the  County  Court 
had  jurisdiction.  St,  Louis  8.  W.  Ry.  Co.  i?.  Earl,  127. 
2.  If  the  suit  had  been  one  for  damages  caused  by  negligence  proximately 
resulting  in  the  injury  complained  of,  where  interest  could  be  prop- 
erly allowed  as  damages  merely,  the  County  Court  would  not  have 
had  jurisdiction.  But  having  been  brought  under  art.  4528,  Rev.  Stats., 
the  recovery  would  be  limit^  to  the  value  of  the  stock  killed,  without 
interest  until  after  judgment,  and  the  prayer  for  interest  e^ould  be 
treated  as  surplusage.     Id. 

Jurisdiction  of  Biftrict  Conrt. 

Amount  in  controversy.    See  Oamishment,  5. 

1.  The  District  Court  has  jurisdiction  of  a  suit  by  a  surviving  wife  to  re- 

cover possession  of  the  homestead  and  other  property  of  the  deceased 
in  which  she  has  an  interest,  and  of  which  she  claims  she  was  un- 
lawfully dispossessed.     Cow  v,  Oliver,  110. 

2.  The  District  Court  has  jurisdiction  to  try  a  case  of  trespass  to  try  title 

for  land  situated  in  another  county,  and  it  is  error  to  dismiss  such 
case  on  demurrer  questioning  the  jurisdiction.  The  question  was  one 
of  venue  only  and  to  be  raised  by  plea  of  privilege.  Wolfe  v.  Wil- 
lingham,  167. 

3.  A  suit  was  brought  in  the  District  Court  upon  an  unliquidated  demand 

for  $1,500;  afterwards  by  amended  petition  the  claim  was  reduced  to 
$500.  Held,  the  District  Court  had  no  jurisdiction  to  try  the  case 
after  the  amendment  was  filed.     Waller  v.  Cray,  406. 

4.  By  an  Act  of  the  Legislature,  which  took  effect  July  14,  1906,  the  general 

jurisdiction  of  a  County  Court  in  civil  and  criminal  matters  was 
restored;  in  a  suit  for  damages  then  pending  in  the  District  Court 
of  the  same  county  an  amended  petition  was  filed  on  August  7,  1005, 
reducing  the  claim  for  $1,500  to  $500.  Held,  upon  the  filing  of  the 
amended  petition  the  District  Court  should  have  transferred  the  case 
to  the  County  Court.     Id, 

5.  In   a   suit    for   $500   damages   and    interest   thereon,   the   interest   being 

claimed  as  part  of  the  damages  to  which  plaintiff  is  entitled  in  addi- 
tion to  the  amount  named  as  damages,  the  District  Court  would  have 
jurisdiction.     Id, 

Jury. 

1.  While  it  is  true  that  imder  our  laws  a  party  litigant  is  entitled  to  a 

trial  by  jury  in  all  cases  of  equitable  as  well  as  legal  cognizance,  still 
this  right  will  be  considered  as  waived  unless  seasonably  exercised. 
San  Jacinto  Oil  Co,  v.  Culberson,  401. 

2.  The  fact  that  one  of  the  jury  was  kin  to  appellee's  attorney  and  the  latter 

interested  in  the  controversy  by  a  contingent  fee,  was  not  ground  for 
new  trial  unless  such  contingent  interest  was  shown  to  be  unknown 
both  to  the  appellant  and  her  attorney  when  they  accepted  such  juror 
with  knowledge  of  his  kinship  to  the  attorney.     Cowan  v,  Brett,  570. 

3.  The  fact  that  a  juror  is  prejudiced  against  a  person  who  is  to  be  an  im- 

portant witness  for  defendant  is  not  a  statutory  ground  of  challenge 
for  cause;  but  a  challenge  for  this  cause  might  properly  be  sustained 
in  the  discretion  of  the  court,  under  art.  3298,  of  the  Revised  Statutes, 
•  making  that  a  challenge  for  cause  "which,  in  the  opinion  of  the  court, 

renders  the  juror  an  unfit  person  to  sit  on  the  jury."  Southern  Kan, 
Ry.  Co,  V.  Sage,  38. 

4.  Questions  asked  by  the  jury  as  to  the  effect  of  a  judgment  for  less  than 

the  amount  sued  for  upon  the  costs  of  the  case,  held  not  to  show 
misconduct  or  improper  motive.    Oulf,  0.  d  S,  F,  Ry,  Co.  v.  Dyer,  94. 

Knowledge. 

Of  fraud  by  another  agent.     See  False  Representations,  S. 
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Land  Agent. 

1.  The  failure  of  a  land  agent  to  pay  his  occupation  tax  will  not  defeat  his 

action  to  recover  commissions  for  making  a  sale;  the  law  prohibiting 
pursuit  of  the  occupation  without  such  payment  is  a  revenue  law, 
and  not  a  regulation  of  the  business  on  grounds  of  public  policy. 
Watkina  Ld.  Mig.  Co,  v,  Thetford,  536. 

2.  An  agent  who  has  procured  a  purchaser  for  land  whom  the  owner  ac- 

cepted and  contracted  with,  will  not  be  defeated  of  his  right  to  com- 
missions by  the  fact  that  the  purchaser  proved  unable  to  carry  out 
such  contract.     Id. 

3.  Where  the  owner  of  land  committed  the  sale  solely  to  an  agency  selected 

by  him,  another,  who  found  a  purchaser  in  pursuance  of  an  agreement 
with  such  affency  for  a  division  of  the  commissions,  and  took  no  other 
part  in  closing  the  transaction,  was  not  entitled  to  recover  any  com- 
mission from  the  owner.     Id. 

Landlord  and  Tenant. 

1.  A  contract  in  writing  executed  by  a  lessee  of  land  stating  that  he  'Hiaa 

contracted  and  sold"  to  a  third  party  the  leased  land,  is  in  effect  an 
assignment  of  the  lease,  and,  there  being  in  the  lease  a  covenant  against 
subletting,  was  in  violation  of  said  covenant  as  well  as  the  statute 
against  subletting,  and  was  therefore  inoperative  as  against  the  lessor. 
Waggoner  v.  Wyatt,  76. 

2.  The  fact  that  one  holding  under  an  invalid  assignment  of  a  lease  of  land 

offered  to  lease  or  purchase  said  land  from  the  owner  at  a  price 
probably  in  excess  of  its  real  value,  does  not  exempt  such  person  from 
liability  in  damages  for  preventing  the  owner  from  using  his  land 
as  his  ownership  entitled  him  to.     Id. 

3.  Where  a  written  rental  contract  contained  a  provision  for  reentry  by  the 

landlord  in  case  of  default  in  payment  of  rent  when  due,  a  demand 
for  the  rent  after  default  was  a  waiver  of  the  forfeiture.  Cfammon 
V.  8igel  d  Cohen,  199. 

4.  A  landlord  who  merely  takes  up  and  holds  the  debt  and  security  given 

to  another  by  his  tenant  for  a  mule  purchased  by  the  latter,  can  not 
be  held  to  have  thereby  furnished  the  mule  to  him  and  to  have  ac- 
quired a  landlord's  lien  therefor.     Roche  v.  Dale,  287. 

5.  A  landlord  who  converts  mortgaged  crops  of  his  tenant  is  not  relieved 

from  liability  to  the  mortgagee  by  applying  the  proceeds  to  the  pay- 
ment of  a  debt  owing  l^  the  tenant  to  him  and  secured  by  a  mort- 
gage on  other  property  of  the  tenant,  but  not  by  lien  on  the  crop  so 
converted.     Id. 

Lease. 

Consideration  for.    See  Contract,  6-8. 
Assignment  of.     See  Landlord  and  Tenant,  U  2, 
Waiver  of  forfeiture.     See  Landlord  and  Tenant,  S. 

Lien. 

Covenant  for  removal  of.    See  Estoppel,  X,  2. 

Of  landlord  for  team  furnished.     See  Landlord  and  Tenant^  4. 

Limitation. 

Title  acquired  by.     See  Community  Property,  1. 
New  trial  where  action  is  barred.     See  Judgment,  J^ 
New  cause  of  action.     See  Pleading,  S. 
Title  by.     See  Specific  Performance,  1. 

1.  Our  statute  suflSciently  defines  the  character  of  the  adverse  possession 

necessaiy  to  support  the  ten  years'  statute  of  limitation,  and  it  was 
error,  under  the  facts  of  this  case,  for  the  court  in  its  charge  to 
undertake  to  amplify  the  terms  which  the  Legislature  has  carefully 
defined.     Logan  v.  Meads,  477. 

2.  It  was  error  for  the  court,  under  the  testimony  in  this  case,  to  charge 

the  jury  in  effect  that  if  the  defendant,  at  the  time  he  went  into  pos- 
session of  the  land  in  controversy,  had  no  intention  of  claiming  the 
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same  by  limitation,  and  that  he  had  no  Buch  intention  until  a  later 
date — ^lesB  than  ten  years  before  suit  filed — and  that  prior  to  said 
date,  although  holding  the  land,  he  was  not  doing  so  in  repudiation 
of  the  right  of  the  owner,  then  there  would  be  no  adverse  possession 
within  the  meaning  of  the  law;  because,  if  the  defendant  claimed  the 
land  in  controversy  for  the  statutory  period  adversely,  within  the 
meaning  of  the  statute,  it  was  entirely  immaterial  that  he  made  no 
claim  thereto  by  "limitation,"  *'at  the  time  he  went  into  possession," 
or  at  any  other  time.    Id, 

3.  The  enclosure  of  a  tract  of  land  partly  by  fence  and  partly  by  impassible 

water  barriers  or  courses  is  sufficient  to  support  the  statute  of  limi- 
tation if  the  natural  barriers  are  so  used  in  connection  with  the  fences 
as  to  indicate  that  they  are  relied  upon  to  enclose  the  land.  Facts 
considered  and  distinguished  from  the  facts  in  Polk  v.  Beaumont 
Pasture  Co.,  64  S.  W.  Rep.,  61,  and  Vineyard  v.  Brundrett,  42  S.  W. 
Rep.,  232.     Loring,  Ouardian,  v,  Jackson,  307. 

4.  The  actual  possession  of  a  small  part  of  a  large  tract  of  land  without 

claim  of  right  to  the  entire  tract  will  not  support  the  plea  of  ten 
years'  limitation  as  to  the  entire  tract.     Wehh  v,  Lyerla,  124. 

5.  An  inventory  of  property  rendered  for  taxation  during  the  period  of  limi- 

tation not  containing  the  land  claimed  is  admissible  in  evidence  as 
a  circumstance  tending  to  show  that  the  party  pleading  the  statute 
did  not  claim  the  land  at  that  time.    Id. 

6.  Although  a  rendition  of  property  for  taxation  is  in  the  handwriting  of 

the  tax  assessor  and  not  of  the  party  rendering  the  property,  still 
when  it  comes  from  the  custody  of  such  assessor  the  presumption  of 
regularity  of  official  conduct  makes  it  competent  evidence.     Id, 

7.  Evidence  of  occupancy  considered  and  held  too  indefinite  to  establish  title 

by  limitation.     Taylor  t?.  Doom,  59. 

8.  One  who  takes  and  holds  possession  of  land  without  any  right  or  title 

thereto,  and  with  the  intention  and  for  the  purpose  of  acquiring  title 
b^  limitation,  is  within  the  protection  of  the  ten  years'  statute  of 
limitation.     Link  v.  Bland,  519. 

9.  Facts  discussed  and  held  insufficient  to  show  title  by  limitation  under 

the  ten  years'  statute.     Fischer  v.  Oiddinga,  393. 

10.  The  payment  of  taxes  for  any  length  of  time  would  not,  by  itself,  be 

sufficient  to  show  such  possession  as  to  support  a  plea  of  limitation, 
nor  even  to  raise  a  presumption  of  such  possession.  Lutcher  v,  Allen, 
102. 

11.  In  a  controversy  over  land  conveyed  to  the  deceased  husband  and  sought 

to  be  recovered  by  the  legal  from  the  putative  wife,  the  latter,  as- 
serting a  parol  gift  and  limitation,  could  not  avail  herself  of  posses- 
sion for  five  years  under  the  registered  deed  to  the  husband,  since  the 
legal  wife  claimed  under  the  same  deed.  Thompson  v.  Weisman,  98 
Texas,   170,  distinguished.     Hammond  v,  Hammond,  285. 

12.  The  object  of  the  statute,  in  making  the  registry  of  the  deed  necessary  to 

the  bar  of  five  years'  limitation  is  to  give  notice  to  the  owner  that 
the  person  in  possession  lis  claiming  under  the  deed,  and  if  there  is 
such  uncertainty  of  description  that  it  will  not  answer  the  purpose 
intended,  it  can  not  be  considered  a  deed  duly  registered  under  the 
statute.  The  deed,  as  it  is  found  on  the  record,  should  of  itself  fur- 
nish notice  of  the  particular  land  claimed,  without  resorting  to  ex- 
trinsic evidence.     Young  v,  TraJiany  611. 

13.  A  deed  which  described  the  land  conveyed  as  follows:     "Said  14  acres  of 

land  is  to  be  2  acres  in  front  and  runs  back  north  7  acres  and  known 
as  the  Edward's  place,"  is  too  defective  in  description  to  support  the 
five  years'  statute  of  limitation.    Id. 

14.  Facts  considered,  and  held  not  sufficient  to  support  ten  years'  limitation.  Id. 

15.  Against  the  right  to  correct  a  mistake  in  the  description  of  land  in  a 

deed  limitation  will  begin  to  run  from  the  time  the  mistake  was  ac- 
tually discovered,  or  from  such  time  as  by  the  exercise  of  reasonable 
care  and  diligence  it  might  have  been  discovered.  This  is  ordinarily 
a  question  of  fact  for  the  jury.     Wright  v,  Isaaoks,  223. 
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16.  The  failure  on  the  part  of  a  yendee  of  land  to  have  the  same  surveyed 

and  thus  determine  whether  or  not  the  boundaries  pointed  out  by 
his  vendor  are  correct,  is  not  necessarily  negligence,  and  in  the  al>-- 
sence  of  negligence  limitation  will  not  begin  to  run  until  the  fraud  ia 
actually  discovered.     Waller  v.  Oray,  406. 

17.  In  the  case  of  Bass  v.  James,  83  Texa^,  110,  the  trial  court  held  as  a 

matter  of  fact  upon  the  evidence  before  it,  that  the  purchaser  of  the 
land  in  that  case,  by  the  exercise  of  reasonable  diligence,  could  have 
sooner  discovered  the  falsity  of  the  representations  relied  on.  In  the 
case  at  bar  the  (question  is  as  to  the  sufficiency  of  plaintiffs  pleading, 
and  there  is  nothing  on  the  face  of  the  pleading  which  requires  a  hold- 
ing that  plaintiff  was  guilty  of  negligence  in  not  having  the  land  sur- 
veyed.    Id, 

18.  Limitation  can   not  prevail  against  a  judgment  recovering  title  to  land 

from  one  who  continued  thereafter  to  remain  in  possession,  unless  con- 
tinued for  the  statutory  term  (five  or  ten  years)  after  rendition  of 
the  judgment,  since  that  rendered  possession  prior  to  the  recovery  of 
no  effect.     Hamilton  v,  Blackburn,  153. 

19.  An  action  to  set  aside  for  fraud  a  judgment  for  recovery  of  land  entered 

by  agreement  of  counsel  which  judgment  it  was  claimed  was  different 
from  that  authorized  by  the  complaining  parties,  was  barred  by  limi- 
tation in  four  years  where  the  complainants,  though  ignorant  of  the 
nature  of  the  judgment  rendered,  had  taken  no  steps  to  inform  them- 
selves  thereof  and  were  not  misled  by  any  misrepresentation  of  it.    Id. 

Lis  Pendent. 

As  affecting  right  to  rescind.     See  False  Representations,  2. 

Location. 

Return  of  field  notes.     See  Survey ,  1. 

Harried  Woman. 

1.  A  married  woman  may  make  verbal  partition  of  her  real  estate,  and  her 
deed,  though  not  acknowledged,  may  be  effective  therefor.  Covoan  v, 
Brett,  670. 

Master  and  Servant. 

Duties  of  train  porter.    See  Carriers  of  Passengers,  10, 

Enforcement  of  rule.    See  Evidence,  S7, 

Lookout  for  passing  train.     See  'Segligenoe^  3. 

Observing  prescribed  code  of  signals.     See  Negligence,  17. 

Employes  with  defective  sight  or  hearing.     See  Negligence,  19, 

Stopping  train  suddenly.     See  Negligence,  22. 

1.  Evidence  considered,  and  held  to  warrant  a  verdict  against  a  railroad 

company  for  personal  injuries  where  the  railroad  company  had  let 
the  contract  for  the  construction  of  the  road  to  a  construction  com- 
pany, and  the  construction  company  had  sublet  the  contract  for  laying 
the  rails  to  a  third  party  by  whom  plaintiff  was  employed  when  in- 
jured.    Choctaw,  0.  d  T.  Ry.  Co.  v.  McLaughlin,  624. 

2.  In  a  suit  for  personal  injuries  where  there  was  evidence  tending  to  show 

that  the  tool  by  which  plaintiff  was  injured  was  not  a  safe  tool  or 
apparatus  to  use  for  the  purpose  for  which  it  was  provided  by  the 
master,  that  it  was  insecure  and  dangerous  for  that  purpose,  that  com- 
plaint of  these  facts  had  been  made  to  the  representative  of  the  mas- 
ter without  effect,  that  the  accident  was  caused  by  the  improper  con- 
struction of  the  tool  and  that  the  accident  would  not  have  occurred  if 
a  proper  tool  had  been  used,  it  was  reversible  error  for  the  court  to 
instruct  a  verdict  for  the  defendant,  although  the  evidence  for  the 
defendant  strongly  controverted  the  foregoing  facts.  Bam  v.  Bay- 
ward  Lumh.  Co.,  566. 

3.  It  is  the  duty  of  a  master  to  exercise  ordinary  care  in  providing  a  rea- 

sonably safe  place  for  the  servant  to  work.    This  duty  is  nondelegable. 
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and  the  servant  has  the  right  to  asBume  that  it  has  been  performed. 
Facts  considered,  and  held  to  support  the  finding  of  the  jury  that  the 
defendant  company  was  ^ilty  of  negligence  in  leaving  a  string  of 
cars  uncoupled  on  a  siding,  plaintiff's  duty  requiring  him  to  walk 
along  the  top  of  said  cars.  8i.  Louis  8.  W,  Ry.  Co.  of  Texas  v.  Pope, 
616. 

4.  A  servant  never  assumes  the  risk  of  a  danger  arising  from  his  master's 

negligence  unless  he  knows  of  the  act  of  negligence,  or,  in  the  discharge 
of  his  duties,  it  was  so  open  to  observation  that  he  will  be  chargeid 
with  notice,  and  is  cognizant  of  the  danger  incident  thereto.     Id. 

5.  A  servant  has  the  right  to  assume  that  the  master  has  performed  his 

duty,  and  to  act  upon  such  assumption,  and  is  not  guilty  of  con- 
tributory negligence  in  so  doing.     Id, 

6.  When  a  rule  of  the  defendant  company  for  the  guidance  of  its  employes 

is  in  writing,  and  is  free  from  ambiguity  and  not  open  to  construction, 
and  when  the  applicitbility  or  inapplicability  of  saia  rule  to  the  siding 
in  question  was  a  question  of  fact  to  be  determined  by  the  jury,  it 
was  not  necessary  for  the  trial  court  to  construe  such  rule  in  its 
chai^  to  the  jury.    Id, 

7.  The  court  charged  the  jury  as  follows:     "If  cars  were  usually  or  cus- 

tomarily left  coupled  together,  but  if  they  were  sometimes  or  occa- 
sionally left  uncoupled,  then  if  that  fact  was  known  to  plaintiff,  or  if 
it  was  obvious  to  plaintiff  while  engaged  in  his  work  as  brakeman,  then 
it  became  his  duty  to  use  ordinary  care  to  ascertain  if  the  cars  were 
uncoupled  on  the  occasion  in  question,  and  if  he  failed  to  use  ordinary 
care  to  ascertain  whether  or  not  the  cars  were  coupled,  then,  if  he 
was  injured  as  the  proximate  result  of  the  cars  being  uncoupled,  he 
can  not  recover.*'  Held,  when  taken  in  connection  with  entire  charge, 
not  susceptible  of  the  construction  that,  if  the  cars  were  usually  or 
customarily  left  coupled  together^  then,  as  matter  of  law,  no  duty  rested 
tipon  plaintiff  to  ascertain  whether  the  cars  were  coupled  on  the  occa- 
sion of  the  injury.  But,  query,  even  if  so  construed,  would  it  not 
be  proper?    Id, 

8.  In  order  to  relieve  the  master  from  liability  for  failure  to  perform  a  duty 

the  knowledge  of  the  servant  must  be  of  the  failure  to  perform  the 
particular  duty  in  question,  and  not  only  of  his  failure  to  discharge 
a  similar  duty  on  prior  occasions.     Id. 

9.  A  railroad  company  is  not  relieved  from  liability  for  a  negligent  act  of 

its  engineer  m  operating  a  train  because  such  engineer  knew,  or  might 
have  known  by  the  exercise  of  ordinary  care,  that  the  company  itself 
has  been  guilty  of  another  act  of  negligence  which  concurred  with  his 
own  in  causing  an  injury  to  another  servant.     Id, 

10.  The  court  charged  the  jury  that,  if  they  believed  from  the  evidence  that 

the  engineer  of  the  train  on  the  occasion  in  question  stopped  the  train 
in  the  usual  and  customary  manner  of  stopping  trains  on  defendant's 
road,  under  similar  circumstances,  then  the  plaintiff  assumed  the  risk 
from  the  manner  in  which  the  cars  were  stopped,  and  was  not  entitled  to 
recover,  even  though  they  believed  that,  had  it  not  been  for  the  man- 
ner in  which  the  cars  were  stopped,  plaintiff  would  not  have  been  in- 
jured.    Held,  the  charge  was  correct.     Id. 

11.  A  negligent  act  imputable  to  the  ihaster,  and  which  can  not  be  anticipated 

by  the  servant,  is  never  the  subject  of  assumed  risk.  Texas  d  N,  O. 
Ry,  Co,  V.  McCraw,  247. 

12.  The  removing  of  a  handcar  from  the  main  track  of  a  railway  by  the 

section  gang  in  the  performance  of  their  duties,  and  the  lifting  and 
placing  of  the  same  oack  upon  the  track  is  an  operating  of  the  car 
within  the  meaning  of  the  fellow  servant  act  of  1897,  and  the  com- 
pany is  liable  for  injuries  sustained  by  one  member  of  such  gang 
caused  by  the  negligence  of  other  members.  Id, 

13.  While  plaintiff  was  ascending  a  ladder  from  one  floor  to  another  of  de- 

fendant's building  in  the  prosecution  of  his  duties,  the  ladder  was  tilted 
and  cfliiHed  to  fall  by  certain  hoistinc^  machinery  in  use  on  the  build- 
ing, whereby  plaintiff  was  injured.    The  weight  of  the  testimony  showed 
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that  a  stairway  had  been  completed  between  the  two  floors,  and  plain- 
tiff must  have  known  it,  and  there  was  some  testimony  that  the  men 
were  ordered  not  to  use  the  ladder  any  more,  but  plaintiff  denied 
knowledge  of  this  order.  The  evidence  tended  to  show  that  the  men 
continued  to  use  the  ladder  after  the  completiqn  of  the  stairway. 
Held,  it  could  not  be  assumed  as  matter  of  law  that  plaintiff  knew 
the  danger  and  assumed  the  risk  of  using  the  ladder  while  the  hoisting 
machinery  was  in  operation,  nor  that  he  was  guilty  of  contributory 
negligence  in  using  the  ladder,  knowing  that  the  stairway  was  com- 
pleted, and  therefore  the  court  erred  in  giving  a  peremptory  charge 
for  defendant.    Pipkin  v,  Hayward  Lumh,  Co.,  304. 

14.  In  a  suit  against  the  owner  of  a  building  for  personal  injuries  caused 

by  stepping  upon  an  upturned  nail  or  spike  during  the  construction 
of  the  building,  it  appearing  from  the  evidence  that  the  plaintiff  was 
one  of  many  workmen  engaged  in  the  construction  of  said  building, 
with  no  authority  the  one  over  the  other,  such  workmen  were  fellow 
servants,  and  each  assumed,  when  he  entered  the  common  employment, 
the  risk  incident  to  the  negligence  of  the  others,  and  the  injury  having 
occurred  from  the  negligence  of  said  fellow  servants,  the  owner  of 
the  building  was  not  liable.     Armour  d  Co,  v,  Dumas,  36. 

15.  To  the  rule  that  it  is  the  duty  of  the  master  to  furnish  the  servant  a 

safe  place  to  work  there  is  an  exception,  viz.,  the  master  is  not  liable 
where  the  danger  to  which  the  employe  is  exposed  is  merely  transitoiy, 
due  to  no  fault  of  plan  or  construction,  but  is  one  where  the  work  is 
of  such  a  character  that  as  it  progresses  the  environment  of  the 
servant  must  necessarily  undergo  frequent  changes,  and  the  iniuiy  is 
attributable  to  one  of  such  transitory  changes.  In  such  cases  t£e  rule 
that  the  master  can  not  delegate  to  another  the  duty  of  supplying  a 
safe  place  to  work  has  no  application.    Id, 

16.  The  question  whether  it  was  contributory  negligence  to  leave  open  a  switch 

in  violation  of  a  rule  of  the  employer  was  one  of  fact  under  the  cir^ 
cumstances,  there  being  evidence  tending  to  show  that  the  rule  was  not 
enforced.     Missouri,  K,  d  T,  Ry,  Co,  v,  Parroti,  325. 

17.  A  female  helper  or  servant,  without  any  other  protector  in  the  community, 

may  be  considered  as  under  the  protection  of  her  employer  in  a  mat- 
ter of  slanderous  charges.     Parham  v,  Lang  ford,  31. 

Hatter  in  Ohanoery. 

1.  In  the  appointment  of  a  master  in  chancery  in  a  reoeivership  suit  the 

master  was  directed  to  ascertain  and  report  to  the  court  tne  nature, 
validity  and  amounts  of  all  claims  against  the  defendant  company  and 
to  report  his  conclusions  of  law  and  fact  upon  all  interventions  in 
said  suit;  it  was  further  ordered  that  said  master  in  chancery  should 
file  his  reports  from  time  to  time  and  that  any  party  interested  in  the 
suit  should  be  heard  upon  exceptions  to  the  same,  provided  such  ex- 
ceptions were  made  before  the  master  in  chancery  upon  the  rendition 
by  him  of  his  conclusions  in  the  premises,  and  upon  failure  to  make 
exception  to  said  report  at  said  time  then  the  report  of  the  master 
should  stand  confirmed.  The  master  thereafter  heard  the  claims  of 
several  interveners  and  filed  his  report  thereon  in  court.  No  excep- 
tion was  taken  by  the  defendant  company  before  the  master  to  his 
findings;  but  on  the  same  day  on  which  his  report  was  filed  said  com- 
pany filed  in  court  numerous  exceptions  to  the  same.  Held,  the  report 
of  the  master  in  chancery  should  have  been  approved  as  conclusive 
of  the  issues,  and  it  was  error  to  submit  to  a  jury  the  issues  raised 
by  said  exceptions.    San  Jacinto  Oil  Co,  v,  Culberson,  401. 

2.  The  proper  practice  would  have  been  for  a  party  complaining  of  a  master's 

report  to  have  presented  his  objections  to  the  master,  to  the  end  that 
he  might  correct  his  findings,  and  if  he  failed  to  do  so,  then  to  have 
the  master  certify  along  with  his  report  the  evidence  upon  which  his 
contested  conclusions  of  fact  were  found,  so  that  the  court  might  le- 
yiew  the  findings.    Id, 
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Xeasve  of  Damagei. 

Incapable  of  exact  measuremtent.    See  Damages,  i. 

Loss  of  society  of  deceased.    See  Damages,  2. 

For  persistent  trespasses.    See  Damages,  3. 

For  destruction  of  fruit  trees.    See  Damages,  4,  5. 

For  loss  of  crop.    See  Damages,  6-9, 

By  delay  in  shipment  of  cattle.     See  Damages,  11. 

XeohaiLie's  Lien. 

1.  By  the  terms  of  a  building  contract  between  the  owner  of  the  building 

and  the  contractor  it  was  provided  that  in  case  of  refusal  or  neglect 
of  the  contractor  to  furnish  sufficient  and  proper  material  and  labor, 
the  owner  should  have  the  right  to  supply  the  same  and  deduct  there- 
for from  'the  contract  price.  After  tne  wprk  was  partly  done,  the 
contractor  told  the  owner  that  he  was  financially  unable  to  procure 
the  labor  and  materials  for  the  completion  of  the  building,  and  re- 
quested the  owner  to  procure  and  pay  for  them  and  to  deduct  such 
expenditures  from  the  contract  price.  This  the  owner  did.  Held,  that 
neither  the  owner  nor  his  building  was  liable  to  parties  who  had  fur- 
nished material  to  the  contractor,  beyond  the  balance  of  the  contract 
price  remaining  in  the  owner's  hands  after  the  completion  of  the 
building.     Fall  v.  Nichols,  682. 

2.  A   mechanic's   lien   exists   as   security   for   "extras"   supplied   under  the 

terms  of  the  contract,  and  this,  even  after  full  payment  of  the  original 
contract  price,  exclusive  of  sudi  '"extras."  Zoltars  v.  Sn/yder  d  Laoey, 
120. 

lEliion. 

Estoppel  by  acts  of  guardian.    See  Estoppel,  3. 
When  not  personally  liable.     See  Partition^  3, 

1.  Minors  cited  by  publication,  not  appearing  except  by  attorney  appointed 

by  the  court,  where  no  statement  of  facts  was  filed  as  required  by 
statute,  and  they  can  show  a  good  defense,  are  entitled  to  have  the 
judgment  set  aside  without  relying  on  fraud  in  its  procurement. 
Cowan  V.  Brett,  570. 

2.  In  a  suit  against  a  minor  and  his  mother  upon  a  promissory  note  ex- 

ecuted by  the  minor  alone  for  the  balance  due  for  a  buggy  and  har- 
ness sold  by  the  plaintiffs  to  said  minor,  it  appeared  from  the  evi- 
dence that  the  plaintiffs  knew  that  the  purchaser  was  a  minor;  that 
he  was  living  with  his  mother  on  her  farm;  that  he  then  had  a  buggy; 
that  he  was  not  engaged  in  any  business  demanding  the  use  of  a 
buggy;  that  they  would  have  to  look  to  him  for  the  payment  of  the 
note,  and  that  his  mother  would  not  pay  it.  Held,  there  being  no 
evidence  of  fraud  on  the  part  of  said  minor,  nor  that  said  buggy 
was  a  necessary,  the  minor  had  the  right  to  avoid  said  contract,  and 
upon  tendering  back  the  buggy  and  harness  received  from  plaintiffs 
to  have  judgment  against  them  for  the  money  and  property  paid  by 
him  to  them.     Heffington  v.  Jackson  d  "Norton,  560. 

ICiitake. 

In  deed  made  by  agent.     See  Agency,  5. 

In  description  of  land  condemned.     See  Eminent  Domain,  1, 

In  calculation  of  amount.     See  Judgment,  2,  S. 

In  rendering  judgment  by  agreement.    See  Judgment,  4. 

Correction  of  description  of  land.     See  Limitation,  15-17, 

In  conveyance  of  land.     See  Parol  Sale,  1. 

Xortgage. 

Where  debt  is  not  extinguished.     See  Conditional  Sale,  1-4, 
Of  crops  to  landlord.     See  Landlord  and  Tenant,  5. 
'  Misdescription  of  grantor.     See  Name,  1, 
Of  sdiool  land  before  completion  of  title.     See  School  Land,  2. 
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Motion. 

For  new  trial  in  Justice's  Court.     See  Practice  in  Trial  Court,  6. 
To  quash  writ.     See  Sequestration,  1, 

Hame. 

Held  idem  sonans.    See  Telegraph,  3. 

Variance  in  initial.     See  Affidavit,  1. 

1.  A  chattel  mortgage  executed  by  Henry  Bethan,  but  purporting,  in  the 

body  of  the  instrument,  to  be  by  Henry  Bethel,  and  so  indexed,  was 

properly  admitted   in  evidence  on   proof  that  the  mortgagor  was  as 

well  known  by  the  latter  name  as  by  the  former.    Roche  v.  Dale,  287. 

Negligence. 

Causing  loss  of  attached  property.    See  Attachment,  1. 

By   intermediate  connecting  carrier.     See   Carriers  of  Freight,  S. 

Where  goods  are  destroyed  by  fire.    See  Carriers  of  Freight,  I4, 

Delay   in   transporting   shipment.     Scs   Carriers   of   Freight,   16,   17. 

Placing  cattle  in  infected  pens.     See  Carriers  of  Freight,  10, 

Duty  of  passenger  to  inform  himself.     See  Carriers  of  Passengers,  8. 

Remaining  in  railway  waiting  room.     See  Carriers  of  Passengers,  H, 

Proof  as  to  reasonableness  of  time.     See  Evidence,  15,  16, 

Pleading  contributory  negligence.     See  Evidence,  19, 

Similar  acts  on  other  occasions.     See  Evidence,  36,  37, 

Experiments  to  test  fact.     See  Evidence,  39, 

Withdrawing  issue  from  jury.     See  Instructions  to  Juries,  9, 

Failure  to  discover  fraud.     See  Limitation,  16,  17. 

Liability  for  independent  contractor.     ITce  Master  and  Servant,  1, 

Furnishing  improper  tools.     See  Master  and  Servant,  2. 

Furnishing  safe  place  to  work.     See  Master  and  Servant,  3,  15, 

Assuming   risk  by  servant.     Sc3  Master  and  Servant,  4-11,  13,  H. 

Of  master  and  servant  concurring.     See  Master  and  Servant,  9. 

Usual  manner  of  operation.     See  Master  and  Servant,  10. 

Injuries  by  fellow  servants.     See  Master  and  Servant,  12,  H, 

Violation  of  rule  of  employer.     See  Master  and  Servant,  16, 

In  failing  to  secure  statement  of  facts.     T-'ce  Practice  on  Appeal,  6. 

Failing  to  register  chattel  mortgage.     See  Principal  and  Surety,  6. 

Contributing  causes  of  injury.     See  Proanmate  Cause,  1,  3. 

Knowledge  of  defect  in  railroad  fence.     See  Railways,  1. 

Failure  to  keep  gate  in  repair.     See  Railways,  2-4. 

Animals  prohibited  from  running  at  large.     See  Railvxiys,  5,  6. 

Preventing  escape  of  fire.     See  Railways,  7. 

Injuring  land  by  overflow.     See  Railways,  .9,  10. 

License  to  use  footpath  on  track.     See  Railways,  11,  13,  I4, 

Violation  of  city  ordinance.     See  Railways,  12,  15. 

1.  Negligence  becomes  a  question  of  law  only  when  the  act  causing  injury 

to  another  is  in  violation  of  statute,  or  when  the  ludisputed  evidence 
admits  only  of  the  inference  that  the  commission  of  the  act  in  ques- 
tion was  negligence.     International  d  O.  N,  R.  Co.  v.  Wray,  380. 

2.  Where  an  act  is  done  by  one  in  obedience  to  an  order  of  his  foreman 

the  law  will  not  declare  the  act  of  obedience  n^ligence  per  se  unless 
the  danger  of  obeying  the  order  was  so  obvious  and  glaring  from  the 
servant's  standpoint  at  the  time  he  undertook  to  obey  it  that  no  pru- 
dent man  would  have  undertaken  to  obey  it.  Id, 
8.  When  a  servant  is  ordered  by  his  vice-principal  to  take  an  engine  from 
a  siding  onto  the  main  track  at  a  time  when  a  train  was  due  to  pass 
said  point;  it  is  a  question  of  fact  for  the  jury  whether  or  not  the 
servant  was  guilty  of  negligence  in  failing  to  keep  a  lookout  for  the 
passing  train,  and  whether  or  not  such  failure  was  the  proximate 
cause  of  the  injury.    Id, 

4.  Where  the  positive  testimony  of  witnesses  on  a  question  of  negligence  is 
4        contradicted  by  physical  facts,  an  issue  is  thus   raised  which  should 

be  submitted  to  the  jury.     Id, 

5.  When  defendant  pleads'  only  certain  acts  of  the  plaintiff  as  constituting 

contributory  negligence  the  charge  of  the  court  should  be  confined  to 
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the  specific  acts  of  negligence  pleaded,  and  should  not  be  so  general 
as  to  include  the  submission  of  any  oth^r  acts  of  negligence.    Id. 

6.  Where  the  facts  alleged  as  constituting  contributory  negligence  are  un- 

disputed it  was  misleading  for  the  court  to  charge  that  the  burden 
of  proof  was  upon  the  defendant  to  establish  its  plea  of  oontributoiy 
negligence.     Ft.  Worth  d  R,  6.  Ry.  Co.  v.  Hudgena,  201. 

7.  Following  the  ruling  of  the  Supreme  Court  herein  on  certificate  of  dis- 

sent (100  Texas,  9),  holding  the  charge  given  on  contributory  neg- 
ligence sufficiently  full  to  justify  refusing  further  requested  instruc- 
tions, to  the  same  effect  but  more  elaborate,  the  judgment  is  affirmed. 
Misaouriy  K.  d  T.  Ry.  Co.  v  Parrott,  325. 

8.  The  defendant  having  plead  contributory  negligence  on  the  part  of  plain- 

tiff in  alighting  from  a  moving  train  it  was  probably  error  for  the 
court  to  charge  that  the  suggestion  of  defendant's  employes,  if  any, 
for  plaintiff  to  alight  did  not  alone  justify  him  in  alighting,  but  was 
a  circumstance  to  be  considered  with  all  the  other  evidence  to  deter- 
mine whether  he  exercised  proper  care;  but  such  error,  if  any,  was 
cured  by  an  instruction  in  the  latter  part  of  the  charge  wherein  the 
jury  are  told  that  they  would  determine  the  question  of  plaintiff's 
contributory  negligence  upon  the  whole  evidence.  Texas  d  P.  Ry.  Co. 
V.  Whiteley,  346. 

9.  Alighting  from  a  moving  train  is  not  necessarily  negli^nce  per  se.    Id. 

10.  Contributory  negligence  will  not  be  attributed  to  a  shipper  of  cattle  in 

not  keeping  charge  of  and  feeding  his  cattle  before  loading,  where 
he  placed  them  in  the  loading  pens  at  the  instance  of  the  railway 
agent  and  on  his  assurance  that  the  cars  for  loading  them  were  ex- 
pected soon,  but  such  cars  were  delayed,  and  the  cattle  suffered  dam- 
age while  awaiting  them.  Missouri,  K.  d  T,  Ry.  Co.  v.  Kyser  d 
Southerland,  322. 

11.  The  question   as   to  the  effect   of   intoxicating   liquors   upon   a   man   is 

ordinarily  one  of  fact  for  the  jury,  and  not  for  the  courts.  Ordinarily 
intoxication  is  simply  evidence  for  the  jury  to  consider  in  connection 
with  all  the  attendant  facts  and  circumstances  in  determining  whether 
an  act  done  by  the  party  under  such  influence  was  negligence.  Tex- 
arkana  d  Ft.  8.  Ry.  Co.  v.  Frugia^  48. 

12.  It  is  not  negligence  per  se  for  one  to  fail  to  look  and  listen  before  going 

on  a  railroad  track.  In  the  absence  of  any  direct  evidence  upon  the 
question,  a  jury  would  have  the  right  to  presume  as  a  matter  of  fact 
tnat  he  did  look  and  listen.    Id. 

13.  Where  the  vital  issue  in  a  case  is  discovered  peril,  and  the  testimony  is 

conflicting,  that  for  the  plaintiff  being  sufficient  to  support  the  ver- 
dict, the  court  did  not  err  in  refusing  to  instruct  a  verdict  for  the 
defendant,  nor  in  refusing  to  set  the  verdict  aside.  Texas  d  P.  Ry. 
Co.  V.  Brannon,  631. 

14.  Charge  on  discovered  peril  considered,  and  held  a   fair  presentation  of 

the  law  on  that  subject.     Id. 

15.  An  engineer  is  not  required  to  use  any  means  to  stop  his  train  as  soon 

as  he  discovers  a  man  on  the  track;  he  has  a  right  to  presume  that 
the  man  will  leave  the  track  in  time  to  avoid  injury.  It  is  only  after 
the  engineer  has  good  reason  to  believe  that  the  man  is  unconscious 
of  his  peril,  or  unable  to  avoid  the  danger,  that  he  is  required  to 
use  all  the  means  in  his  power  to  stop  the  train.  Houston  d  T.  C. 
R.  Co.  V.  Ramsey,  603. 

16.  Evidence  considered,   and   held   sufficient   to   support   a   finding   that   an 

engineer  was  n^ligent  in  failing  to  use  the  means  at  his  command  to 
avoid  injuring  one  upon  the  railroad  track.     Id. 

17.  Plaintiff    alleged    two   grounds    of    negligence   causing    his    injury,   viz.: 

Failure  of  the  locomotive  engineer  to  give  the  usual  backing  signal, 
and  failure  to  keep  a  brakeman  near  the  rear  end  of  the  train  to  warn 
plaintiff  of  its  backward  movement.  The  court  in  its  charge  submitted 
both  grounds.  Held,  proper,  because  although  a  code  of  signals  as 
to  the  movement  of  the  train,  including  a  signal  for  backing,  had 
Vol.  XLIII.  Civil— 44. 
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been  establiehed,  it  wi^s  a  question  for  the  jury  and  not  the  court  to 
determine  under  the  circumstances  whether  a  person  of  ordinary  pru- 
dence would  have  considered  a  code  of  signals  adequate  protection 
to  the  employes.     Choctato,  O.  d  T.  Ry,  Co,  v.  McLaughlin,  523. 

18.  Where    there    was    nothing    in    the    evidence    to    suggest    any    ground 

of  recovery  other  than  those  alleged  it  was  not  reversible  error  for 
the  court  in  its  charge  to  authorize  a  recovery  in  general  terms  if 
the  jury  should  believe  from  the  evidence  that  the  ^rson  in  charge 
of  the  train  in  question  was  ^ilty  of  n^ligence,  especially  when  this 
was  followed  by  a  distinct,  disjunctive  statement  of  the  two  g^rounds 
of  recovery  alleged.     Id, 

19.  The  engineer  in  charge  of  defendant's  engine  was  partially  blipd  and  the 

fireman  partially  deaf.  A  child  four  years  of  age  was  struck  and 
injured  by  the  engine  while  attempting  to  cross  the  railroad  track; 
for  some  time  and  distance  before  reaching  the  crossing  the  child  was 
in  plain  view  of  the  engineer  and  the  purpose  of  the  child  to  attempt 
to  cross  the  track  in  front  of  the  engine  was  evident.  Held,  if  the 
infirmities  of  the  engineer  prevented  him  from  seeing  the  child,  then 
defendant  was  negligent  in  employing  him;  and  if  he  could,  by  the 
exercise  of  ordinary  care,  have  seen  and  known  that  the  child  in- 
tended crossing  the  track,  then  his  pegligence  will  be  imputed  to  de- 
fendant.    Miasouri,  K.  d  T.  Ry,  Co.  of  Texas  v.  Neshity  630. 

20.  The  same  rules  can  not  be  applied  to  children  of  tender  years  as  to 

adults  in  the  matter  of  negligence;  such  children  can  not  be  guilty  of 
contributory  negligence.    Id. 

21.  Defendant  could  not  excuse  its  negligence  on  the  ground  that  the  child 

would  not  have  been  hurt  if  it  had  not  fallen  as  it  attempted  to  cross 
the  track.  Defendants  had  no  right  to  assume  that  an  infant  four 
years  of  age  could  pass  safely  across  the  track  in  front  of  its  moving 
engine.    It  was  negligence  to  permit  the  exigency  to  arise.    Id, 

22.  Plaintiff  alleged  that,  while  in  the  performance  of  his  duties  as  a  brake- 

man  upon  one  of  defendant's  freight  trains,  the  train  was  stopped  by 
the  engineer  in  such  a  sudden  and  unusual  manner  as  to  cause  him 
to  be  thrown  to  the  ground  and  injured.  Evidence  considered,  and 
held  not  only  sufficient  to  require  the  submission  to  the  jury  of  the 
issue  of  negligence  in  the  respect  alleged,  but  also  sufficient  to  sup- 
port the  verdict  of  the  jury  finding  the  defendant  guilty  of  negli- 
gence.   8t.  Louis  8.  W.  Ry.  Co.  of  Teooas  v.  Pope,  616. 

23.  Fad;s  considered,  and  held  insufficient  to  show  negligence  on  defendant's 

part,  or  if  negligence,  that  it  was  the  proximate  cause  of  the  killing. 
Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Blake,  180. 

Hew  Trial. 

After  adjournment  of  term.     See  Oamishmentf  j}. 

Konreildent. 

Jurisdiction  to  render  personal  judgment.     See  Judgment,  11;  Jurisdic- 
tion, S. 
Suit  for  taxes.     See  8ervioe  by  Publication,  1. 

Kotlee. 

Purchaser  for  value  without.    See  Equity,  1. 

By  possession  of  land.     See  False  Representations,  1. 

By  record  of  field  notes.    See  Survey,  3. 

KoYatioii. 

1.  Novation  is  effected  by  the  substitution  of  a  new  obligation  between  the 
same  parties  with  the  intention  to  extinguish  the  old  one;  or  by  the 
substitution  of  a  new  debtor  with  the  intention  to  release  the  old  one; 
or  by  the  substitution  of  a  new  creditor  with  the  intent  to  transfer 
the  rights  of  the  old  one  to  him.  In  order  to  make  a  novation  of  the 
second  class  above  mentioned,  there  must  be  a  mutual  agreement  among 
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the  parties — ^the  creditor,  his  immediate  debtor  and  the  new  debtor — 
for  the  substitution  of  the  new  debt  in  the  place  and  stead  of  the 
original  debt.     Oimble  d  Bona  v.  King,  188. 

HvitaAoe. 

Obstructing  public  road.     See  Injunction,  1, 
By  operation  of  railroad.     See  Raikoay,  8. 

Oflloen. 

Showing  oi&cial  position.    See  Acknowledgment,  1. 
Acting  under  void  warrant.     See  Arrest,  J. 
Authority  to  execute  warrant.    See  Arrest,  2. 
Authority  to  grant  bail.     See  Arrest,  3, 
Mistaking  source  of  authority.     See  Arrest,  4, 
Liability  for  arrest.     See  Sheriff,  1,  2. 
Premature  payment  of  taxes  to.     See  Tawes,  IS. 

M-Mt 

Matters  not  incident  to  claim.     See  Foreeloaure,  £. 

Opinion. 

Reasonable  time  for  transportation.     See  Evidence,  15,  16, 
Distance  within  which  tram  could  be  stopped.     See  Evidence,  17. 
Cause  of  wreck.     See  Evidence,  18. 

Ordinanoe. 

Proof  of.     See  Evidence,  f. 

Regulating  speed  of  locomotive.     See  Railway,  12. 

Overflow. 

By  water  from  adjacent  stream.     See  Railway,  9. 
Liability  independent  of  negligence.     See  Railioay,  10, 

Parol  Gift 

1.  In  support  of  a  claim  of  parol  gift  to  a  putative  wife,  evidence  that  the 
husband  on  his  death  bed  handed  to  her  his  deeds  to  the  land,  which 
was  in  their  joint  possession,  saying,  "the  deeds  are  yours,  and  the 
land,"  was  admissible,  though  coupled  with  the  declaration,  ''after  I 
die  the  land  will  be  yours.''  It  was  a  <]^uestion  for  the  jury  whether 
this  was  intended  as  a  present  parol  gift  (valid)  or  an  attempted 
parol  will    (invalid).     Hammond  v.  Hammond,  284. 

Parol  Sale. 

1.  If  a  purchaser  goes  into  possession  of  land  bargained  for  and  intended  to 
be  purchased,  pays  the  purchase  monev  and  makes  valuable  improve- 
ments upon  the  faith  of  his  contract,  his  right  in  equity  to  claim  the 
benefit  of  such  parol  contract  of  sale  will  not  be  affected  by  the  fact 
that  a  deed  was  executed  which  by  mistake  conveyed  an  entirely  dif- 
ferent tract  of  land.    Wright  v.  Isaaoks,  223. 

Parties. 

Declarations  of.    See  Evidence,  8. 
Action  by  county.     See  Injunction,  i. 
Not  disposed  of.    See  Judgment,  1, 

1.  A  judgment  against  the  husband  binds  the  interest  of  the  wife  in  com- 

munity real  estate,  unless  she  has  a  defense  growing  out  of  her  home- 
stead rights.  Unless  the  fact  that  the  land  was  a  homestead  is  avail- 
able as  a  defense  the  wife  is  not  a  necessary  party  to  the  suit.  Brown 
V.  Humphrey,  23) 

2.  Unless  it  appears  in  a  suit  for  land  occupied  as  a  homestead,  that  the 

homestead  character  of  the  property  would  have  afforded  a  defense 
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to  the  suit,  it  is  not  necessai^  that  the  wife  should  be  made  a  party 
in  order  that  her  right  and  title  be  divested  by  the  judgment.  Breath 
V.  Flowers,  516. 

Partition. 

Of  estate  by  executor.    See  Executor,  1,  2. 

By  husband  with  wife's  consent.     See  Homestead,  7. 

By  unacknowledged  deed.     See  Married  Woman,  i. 

1.  Where  land  is  owned  jointly  and  in  equal  parts  by  two  different  parties, 

but  all  the  improvements  thereon  belong  to  one  of  such  parties,  and 
it  has  been  determined  by  the  Court  in  accordance  with  the  provisions 
of  the  General  Laws  of  1905,  that  the  land  is  not  susceptible  of  a  fair 
and  equitable  division,  the  trial  court  should  order  a  sale  of  the  prop- 
erty, with  instructions  that  the  report  of  the  sale  should  show  the 
value  of  the  improvements  and  the  value  of  the  land  separately,  and 
the  proceeds  of  the  sale  should  then  be  divided  in  accordance  with  the 
interests  of  the  parties  in  the  property.    Olacheufske  v.  SummerviUe,  361. 

2.  Where  one  joint  owner  owns  all  toe  improvements  on  land  which  is  to 

be  partitioned  among  several  owners,  the  owner  of  the  improvements 
should  be  allowed  to  remove  them  if  he  desires  to  do  so,  and  thus 
simplify  the  partition.  Id. 
8.  Taxes  paid  by  a  tenant  in  common  upon  the  joint  property  should  be 
refunded  to  him  pro  rata  on  a  partition  of  the  land.  But  one  tenant 
in  common  is  not  liable  to  his  cotenants  for  rents  until  an  act  amount- 
ing to  an  ouster  has  occurred.  Such  rents  not  being  a  lien  on  the 
land,  like  taxes,  a  minor  ootenant  can  not  be  held  personally  liable 
for  them.     Id, 

Payment. 

On  certificate  of  architect.     See  Contract,  H, 
Crediting  on  books.     See  Evidence,  10, 
1.  Payment  is  a  defense  which  must  be  pleaded  and  proven  by  the  defendant. 
Tilt-Kewney  Shoe  Co,  v,  Uaggarty,  335. 

Penalty. 

For  unlawfully  weighing  cotton.     See  Public  Weigher,  1. 

Plea  of  Privilege. 

After  amendment  of  petition.     See  Waiver,  1, 

Pleading. 

Costs  on  trial  amendment.     See  Amendment,  1, 

Penalty  for  extortion.     See  Carriers  of  Freight,  8, 

Charge  for  demurrage.     See  Carriers  of  Freight,  10, 

Goods  destroyed  by  fire.     See  Carriers  of  Freight,  H, 

Cattle  placed  in  infected  pens.     See  Carriers  of  Freight,  18,  20* 

Stopping  train  at  station.     See  Carriers  of  Passengers,  6, 

Disclaimer  as  to  land  sued  for.     See  Costs,  1, 

Denying  genuineness  of  indorsement.     See  Indorsement,  i. 

Facts  not  alleged.     See  Evidence,  11, 

Contributory  negligence.     See  Evidence,  19, 

Interest  as  an  element  of  damages.    See  Jurisdiction  of  County  Court,  1,  2. 

Payment  as  a  defense.    See  Payment,  1. 

Time  of  filing.     See  Practice  in  Trial  Court,  5, 

Contract  in  writing.     See  Statute  of  Frauds,  1, 

Description  of  land  sued  for.     See  Superior  Legal  Title,  2. 

Agency  of  sender  of  message.     See  Telegraph,  1, 

Plea  of  privilege.    See  Waiver,  1. 

1.  General  allegation  of  the  materiality  of  fraudulent  representations  charged, 

with  facts  pleaded  from  which  it  might  be  inferred,  was  sufficient  as 
against  a  general  demurrer.     Kamer  v.  Ross,  542. 

2.  Every  reasonable  intendment  from  the  allegations  of  a  pleading  taken  as 

a  whole  will  be  indulged  against  a  general  demurrer.    Where  from  the 
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allegations  of  plaintiff's  petition  the  intendment  is  clear  that  plaintiff 
accepted  terms  of  employment  offered  by  defendant,  a  general  demurrer 
on  the  ground  that  there  was  no  specific  allegation  of  acceptance  was 
properly  overruled.    International  Harvester  Co.  of  A.  v.  Campbell,  421. 

3.  Where  the  original  petition  set  up  damages  to  crops  from  an  overflow 

caused  by  the  faulty  construction  of  defendant's  roadbed,  and  an 
amended  petition  was  but  an  amplification  of  the  original  petition,  a 
new  cause  of  action  is  not  set  up.  Oulf,  C.  d  8.  F.  Ry.  Co.  v:  Pearce, 
387. 

4.  Where  the  owner  of  a  note,  or  one  who  claims  an  equity  therein  alleges 

and  seeks  to  prove  that  the  holder  acquired  such  note  after  maturity, 
and  is  therefore  chargeable  with  notice  of  the  rights  or  equities  of  a 
prior  endorser,  such  pleading  need  not  be  sworn  to.  Mayfield  Oroc. 
Co.  V.  Price  d  Co.,  391. 

5.  Allegations  by  defendant  that  plaintiffs  wrongfully  took  possession  of  the 

crop,  and  by  carelessness  damaged  the  same,  will  not  authorize  a  re- 
covery upon  evidence  that  plaintiffs  took  possession  of  the  crop  by 
and  with  the  consent  of  the  defendant  for  the  purpose  of  gathering  it, 
but  damaged  the  same  by  neglisent  methods.    Id. 

6.  The  allegations  of  defendant  in  his  answer,  as  to  his  experience  as  a 

rice  farmer  and  his  knowledge  of  the  cost  of  making  a  crop  of  rice, 
were,  in  effect,  a  pleading  of  evidence,  and  should  have  been  stricken 
out  on  exception.     McFaddin  i7.  Sims,  699. 

7.  W^here   defendant's   pleading  to  a   suit   for  damages   for   not  permitting 

plaintiff  to  perform  his  contract  is  a  denial  of  the  contract,  and  not 
a  justification  of  plaintiff's  discharge  under  it,  a  charge  justifying 
such  action  on  the  ground  of  plaintiff^s  delay  in  performance  was 
properly  refused.     Jefferson  d  N.  W.  Ry.  Co.  v.  Dresson,  282. 

8.  Where  the  plaintiff  sought  by  his  pleading  to  recover  only  special  dam- 

ages caused  by  the  negligence  of  the  carrier  in  delaying  the  trans- 
portation of  live  stock  whereby  plaintiff  was  prevented  from  complying 
with  a  contract  theretofore  made  by  him,  it  was  error  for  the  court 
to  submit  to  the  jury  an  issue  as  to  depreciation  in  the  market  value 
of  the  stock  by  reason  of  delay  in  the  transportation.  Texas  d  P. 
Ry.  Co.  V.  Stewart,  399. 

9.  A  general  allegation  of  rough  handling  would  not  admit  proof  of  injury 

to  stock  caused  by  a  defective  car.    Id. 

Pledge. 

1.  A  mere  delivery  of  a  certificate  of  stock  endorsed  in  blank  is  sufficient  to 
constitute  it  a  pledge  without  any  memorandum  to  that  effect.  The 
pledgee  may  fill  in  the  blanks,  have  the  stock  registered  in  his  own 
name  and  receive  the  dividends.     Doms  v.  Hardioick,  71. 

Politloal  Party. 

1.  In  a  suit  to  enjoin  the  Chairman  of  the  Executive  Committee  of  the 
Republican  party  in  Texas  from  calling  a  State  convention  of  said 
party,  on  the  ground  that  the  action  of  said  committee  was  illegal, 
and  the  individual  members  of  said  committee  were  disoualified  from 
acting,  and  the  place  selected  was  practically  inaccessible  to  a  large 
majority  of  the  members  of  said  party,  it  appearing  that  no  property 
rights  were  involved,  a  demurrer  to  the  bill  was  properly  sustained 
and  the  suit  dismissed.  A  court  of  equity  will  not  undertake  to  super- 
vise the  acts  and  management  of  a  political  party  for  the  protection 
of  a  purely  political  right.     McDonald  v.  Lyon,  484. 

PoBsesBlon. 

As  notice  of  adverse  claim.     See  False  Representations,  1. 

Powers. 

1.  A  power  of  attorney,  jointly  and  duly  executed  by  husband  and  wife  to 
sell  the  wife's  separate  property,  is  not  revoked  by  the  death  of  the 
husband.     Skirvin  v.  O'Brien,  1. 
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2.  Such  instruments  as  powers  of  attorney  must  be  strictly  construed;  under 

no  circumstances  will  the  principal  be  bound  beyond  the  plain  im- 
port of  the  language  of  the  instrument.  A  power  to  sell  and  convey 
does  not  authorize  a  conveyance  in  settlement  of  adverse  claim  against 
principal.    Id. 

Praetiee. 

Rulings  on  this  subject  are  grouped  under  more  specific  heads.  See: 
Amendment ^  1;  Appeal,  1;  Appeal  Bond,  1;  Argument  of  Gouneel,  IS; 
Assignment  of  Error,  1,  2;  Attachment,  1;  BiU  of  Ewoeptions,  1-4; 
Brief 8,  IS;  Certiorari,  1;  Continuance,  1,2;  Costs,  IS;  Eweeutian,  1; 
Oarmshment  IS;  Harmless  Error,  1,  2;  Heirs,  1;  Injunction,  1;  In- 
sitruetions  to  Juries,  1-25;  Joint  Otoners,  1;  Judge,  1;  Judgment,  1-17; 
Jurisdiction,  IS;  Jurisdiction  of  County  Court,  1,  2;  Jurisdiction  of 
District  Court,  IS;  Jury,  1-4;  Master  in  Chancery,  1,  2;  Minors,  1; 
Parties,  1,  2;  Practice  in  Trial  Court,  IS;  Practice  on  Appeal,  1-11: 
Sequestration,  1,  2;  Service  by  Publication,  1;  Special  Issues,  1;  Special 
Judge,  1;  Statement  of  Facts,  1-4;  Trial  of  Right  of  Property,  1;  Venue, 
IS;  VerdM,  IS. 

Praetioe  in  Trial  Court. 

1.  The  reading  to  the  court  in  the  hearing  of  the  jury  of  a  case  involving 
the  same  or  similar  facts  as  the  case  on  trial  is  a  matter  in  the  dis- 
cretion of  the  trial  court,  and  will  not  be  reversible  error  in  the  absence 
of  a  showing  that  such  discretion  was  abused.  Waggoner  v,  Wyatt,  76. 
2.  Where  plaintiff's  suit  is  foimded  upon  charges  of  fraud  in  procuring  a 
settlement  of  accounts,  and  certain  other  portions  of  his  pleading 
which  charged  fraud  and  treachery  in  another  and  distinct  transaction 
were  stricken  out  by  the  court,  and  the  testimony  upon  the  question 
of  fraud  in  procuring  the  settlement  was  sharply  conflicting,  it  was 
error  to  permit  the  plaintiff  to  read  to  the  juiy  that  portion  of  his 
pleading  which  had  been  stricken  out.    Simpson  v,  Thompson,  273. 

3.  Where  the  testimony  is  conflicting  it  is  reversible  error  to  permit  a  party 

to  read  to  the  jury  portions  of  his  pleading  which  had  been  stricken 
out  on  exception,  and  to  testify  concerning  the  facts  alleged  in  said 
pleading,  and  for  the  court  in  its  charge  to  call  attention  of  the  jur^' 
to  such  irrelevant  transaction.    Id. 

4.  It  is  not  improper  for  the  court  in  a  trial  without  a  jury  to  hear  testi- 

mony in  order  to  determine  its  admissibility.  Loring,  Chiardian,  v. 
Jackson,  306. 

5.  Where  an  answer  setting  up  a  meritorious  defense  had  been  prepared  by 

counsel  for  defendants  and  shown  to  counsel  for  the  plaintiffs  several 
days  before  the  case  was  called  for  trial  but  was  not  actually  filed 
until  that  time,  and  was  then  filed  without  protest  or  objection  on 
the  part  of  counsel  for  plaintiffs,  and  where  counsel  for  plaintiffs  upon 
the  filing  of  such  answer  exhibited  for  the  first  time  and  filed  a 
supplemental  petition  containing  new  matter  and  which  necessitated 
a  continuance  of  the  case  by  the  defendants,  it  was  error  for  the 
court  of  its  own  motion  to  strike  out  the  answer  of  the  defendants, 
and  force  them  into  trial  merely  because  the  replication  of  the  plain- 
tiff's operated  as  a  surprise  and  necessitated  a  continuance  of  the 
case,    iollars  v.  Snyder  i  Lacey,  120. 

6.  At  the  request  of  plaintiffs  a  justice  of  the  peace  rendered  a  judgment 

by  default  against  the  defenaants.  On  the  same  day,  upon  motion  of 
defendants  setting  up  good  cause,  the  justice  set  aside  the  judgment 
by  default,  over  the  protest  of  plaintiff's  attorney  on  the  ground  that 
plaintiff  was  entitled  to  a  full  day's  notice  of  said  motion.  Held, 
while  the  action  of  the  justice  was  irregular,  it  was  not -void.  Rev. 
Stats.,  art.  1651,  construed.  Aycock  v.  Williams,  18  Texas,  303.  an^l 
Sn^th  V.  Carrol,  4  Texas  Ct.  Rep.,  296,  distinguished.  Lummis 
Sons  d  Co.  V.  Wade  302. 
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Failure  to  move  in  trial  court.    See  OoBts,  2,  S. 
Omission  of  material  issues.    See  Special  Issues,  1. 

1.  The  Appellate  Court  may  reverse  a  judgment  upon  errors  assigned,  thouffh 

not  presented  in  compliance  with  the  rules  governing  briefs,  especially 
where  the  ruling  complained  of  partakes  of  the  nature  of  fundamental 
error.     Pinkston  v,  Boyd,  568. 

2.  Where  the  facts  establishing  an  estoppel  of  appellants  were  clearly  es- 

tablished and  undisputed,  the  judgment  against  them  may  be  sustained 
on  that  ground,  though  no  issue  as  to  estoppel  was  submitted  to  the 
juiy.     Parker  v.  Citizens'  Ry,  Co,,  168. 

3.  A  mere  preponderance  of  evidence  against  a  verdict  will  not  authorize 

an  Appellate  Court  to  set  it  aside  in  the  absence  of  anything  in  the 
record  showing  that  it  was  the  result  of  passion  or  prejudice.  Texas 
&  P.  Ry.  Co.  V.  Bump,  297. 

4.  In  the  absence  of  a  statement  of  facts  it  will  be  presumed  that  evidence 

necessary  to  sustain  the  judgment  was  introduced.  Banner  v,  Rolf,  88. 
6.  In  the  absence  of  a  statement  of  facts  in  cases  where  the  judgment  is 
authorized  by  the  pleadings,  the  ruling  of  the  court  upon  special  ex- 
ceptions, in  giving  and  refusing  charges  and  in  receiving  or  excluding 
evidence  will  not  be  reviewed.    Smith  v.  Pecos  V.  d  N.  E.  Ry,  Co.,  204. 

6.  The  failure  or  refusal  of  an  official  stenographer  to  prepare  and  file  upon 

request  of  either  party  a  transcript  of  the  testimony  on  the  trial,  would 
be  cause  for  reversal  upon  a  proper  showing;  but  before  such  sequence 
would  follow  it  must  be  made  to  appear  that  the  complainant  was 
not  himself  guilty  of  negligence  in  failing  to  compel  the  clerk  by 
mandamus  to  perform  his  duty,  or  failing  in  this,  to  have  secured 
and  filed  a  statement  of  facts  in  the  usual  form.     Id. 

7.  Where  an  issue  is  raised  by  the  pleadings  and  evidence  in  the  trial  court, 

but  not  disposed  of  by  the  judge,  the  Appellate  Court,  upon  reversing 
the  judgment  of  said  court,  should  remand  the  cause  in  order  that 
said  issue  might  be  disposed  of.     Elliott  v.  Morris,  428. 

8.  Conclusions  of  fact  and  law  voluntarily  filed  by  a  trial  judge  can  not 

be  given  the  force  and  effect  of  conclusions  filed  upon  request  of  either 
party  as  provided  by  the  statute,  and  may  be  ignored  by  the  party 
appealing.     Rev.  Stats.,  art.  1333.     City  of  Houston  v,  Kapner,  507. 

9.  An  assignment  of  error  that  the  court  erred  in  its  charge  because  contrary 

to  the  undisputed  evidence,  will  not  be  considered  when  there  is  no 
statement  of  the  evidence.    Ferguson  v.  Morrison,  396. 

10.  An  assignment  of  error  which  misquotes   the  record  will   not  be   con- 

sider^.    Id. 

11.  In  a  suit  for  damage  to  a  shipment  of  cattle  caused  by  delay  in  trans- 

porting them,  the  charge  of  the  court  upon  the  measure  of  damage 
was  imintelligible ;  no  exception  was  taken  to  the  charge  and  no  counter- 
instruction  asked  by  appellant.  Held,  the  rule  announced  in  Cook  v. 
Wootters,  42  Texas,  296,  that  such  error  is  not  |;round  for  reversal 
"unless  it  clearly  appeared  that  the  jury  were  misled  by  the  charge 
given  and  complained  of."  is  not  supported  by  authority.  It  ia  the 
duty  of  the  Appellate  Court  to  reverse  for  error  plainly  appearing, 
unless  it  can  be  said  from  a  consideration  of  the  entire  record  that 
injuiy  to  the  complaining  party  did  not  result.  Missouri,  K.  d  T. 
Ry,  Co.  V.  Williams  d  Scoggin,  549. 

12.  Where  the  testimony  of  disinterested  witnesses  who  actually  weighed  the 

cattle  in  controversy  at  the  point  of  shipment  and  at  destination  was 
widely  variant  from  that  of  witnesses  who  'testified  as  experts  upon 
hypothetical  questions  as  to  the  probable  shrinkage  of  cattle  under 
similar  circumstances,  and  the  verdict  was  contrary  to  the  testimony 
as  to  the  actual  shrinkage,  the  Appellate  Court  can  not  say  that  an 
error  in  the  charge  of  the  trial  court  upon  the  measure  of  damage 
was  not  prejudicial  to  appellant.     Id. 

Presumption. 

As  to  gift  made  to  child.    See  Advancement,  2. 

Of  mental  suffering  from  physical  injury.    See  Carriers  of  Passengers,  13, 
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Of  knowledge  of  general  custom.    See  Ouatam,  1. 

From  separation  of  husband  and  wife.     See  Divorce,  1. 

In  support  of  judgment.     See  Judgment,  7,  8. 

That  evidence  sustained  judgment.     See  Practice  on  Appeal,  4« 

Principal  and  Surety. 

Bond  of  sheriff.     See  False  Imprisonment,  3, 

1.  If  a  creditor,  without  the  consent  of  the  surety,  parts  with  or  renders 

unavailable  any  security  or  fund  which  he  has  the  right  to  apply  to 
the  satisfaction  of  the  debt,  the  surety  is  discharsed  to  the  extent  of 
the  value  or  the  impairment  of  the  value  of  such  security;  this  re- 
sults from  the  surety's  right  of  subrogation — ^to  pay  the  debt  and  take 
the  security.     Kempner  v.  Patrick,  216. 

2.  If  the  creditor,  without  the  consent  of  the  surety,  voluntarily  advanced 

to  the  debtor  an  additional  amount  of  money  upon  the  security  in  the 
possession  of  the  creditor,  thus  impairing  or  destroying  the  security, 
the  surety  would  be  discharged  pro  tanto,  if  such  advancement  ab- 
sorbed any  part  of  the  security.     Id, 

3.  This,  however,  would  not  be  the  result  if  the  additional  advancement  was 

made  by  reason  of  the  terms  of  the  original  contract,  or  because  of 
a  general  custom  known  to  the  surety.     Id, 

4.  When  the  purchaser  of  mortgaged  property,  as  a  part  of  the  consideration 

therefor,  assumes  the  payment  of  the  mortgage  note,  he  becomes 
primarily  liable  therefor,  and  the  maker  of  the  note  occupies  the  posi- 
tion of  a  surety.     Long  v,  Patton,  11, 

5.  If  the  holder  of  the  note  extends  the  time  of  payment  at  the  request  of 

the  party  who  has  assumed  its  payment,  the  maker  is  thereby  re- 
leased.    Id. 

6.  Where  at  the  tima  a  promissory  note  was  executed  by  a  principal  and 

surety,  the  principal  gave  to  the  payor  a  chattel  mortgage  to  secure 
the  payment  of  said  note,  and  the  payor  negligently  failed  to  have 
said  mortgage  registered,  whereby  the  security  was  lost,  the  surety 
was  thereby  discharged.     Bennett  v.  Taylor,  Executrix,  30. 

7.  A  debtor  gave  to  a  surety  upon  his  note  a  deed  of  trust  upon  four  sec- 

tions  of  land  to  indemnify  such  surety  against  loss;  thereafter  the 
debtor  contracted  to  sell  the  mortgaged  land  and  gave  a  bond  for  title 
with  the  surety  upon  the  note  as  surety  upon  said .  bond,  and  said 
surety  transferred  to  the  holder  of  the  note  the  indemnity  mortgage 
held  by  him.  Held,  that  the  deed  of  trust  constituted  a  fund  to  secure 
the  debt  itself  and  inured  to  the  benefit  of  the  holder  of  the  note  in- 
dependently of  the  transfer  executed  by  the  surety,  and  hence  the 
holder  of  the  note  was  not  estopped  by  the  action  of  the  surety  in 
signing  the  bond  for  title  to  the  purchaser.     Hartoell  v,  Harbison,  343. 

Privileged  Commanication. 

1.  A  letter  between  the  general  attorney  of  a  corporation  and  the  local  at- 
tomev  of  such  corporation,  concerning  an  issue  on  the  trial,  is  a 
privileged  communication.  Missouri,  K.  d  T,  Ry,  Co,  v,  WiUiams 
d  Sooggin,  540. 

Proximate  Cause. 

Breach  of  contract  to  furnish  material.     Se^  Damages,  10. 

1.  Where  the  wife  of  the  plaintiff  had  consumption  at  the  time  of  her  ex- 

posure to  cold  through  the  negligence  of  the  defendant,  and  such  neg- 
ligence reasonably  and  naturally  aggravated  the  disease  and  hastened 
her  death,  the  defendant  would  be  liable  if  such  death  was  a  prox- 
imate result  of  said  negligence.  In  such  case  the  defendant's  negli- 
gence would  be  a  contributing  cause  of  the  death,  and  the  negligence 
could  not  be  excused  on  the  ground  that  death  would  have  occurred 
later.  This  fact  goes  only  to  the  amount  of  damages.  Chicago,  R.  I. 
d   G,  Ry.  Co.  V.   Oroner,  264. 

2.  In  a  case  where  a  plaintiff  died  during  pendency  of  her  suit  for  damages 

for  personal  injuries,  and  the  action  was  continued  by  her  heirs,  who 
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made  themselves  parties,  the  evidence  is  held  sufficient  to  show  that 
the  proximate  cause  of  the  death  was  not  such  injury,  but  sickness 
from  other  causes,  and  the  suit  held  maintainable,  following  ruling 
on  previous  appeal.  EUyson  v.  International  &  G.  N.  R.  R.  Co.,  75 
8.  W.  Rep.,  868.  International  d  G.  N.  R.  Co,  v.  Ellyson,  45. 
3.  On  the  issue  whether  death  was  to  be  attributed  to  personal  injury  as  its 
proximate  cause,  the  evidence  showing  that  it  was  brought  about  by 
a  combination  of  weakened  condition  from  the  injuries  and  of  an 
attack  of  diarrhea,  the  following  definition  was  held  not  erroneous: 
"The  proximate  cause  is  that  which,  in  its  natural  sequence,  unbroken 
any  efficient  intervening  cause,  produces  the  death,  and  without  which 
it  would  not  have  occurred.  The  remote  cause  is  that  which  some 
independent  force  merely  takes  advantage  of  to  produce  a  death  which 
is  not  the  natural  and  probable  effect  of  such  cause."     Id. 

Public  Polioy. 

Occupation  tax  a  revenue  law  only.    See  Land  Agent,  1. 

Public  Eoad. 

Obstruction  of.  See  Injunction,  J. 
1.  Owners  of  land  who  have  agreed  to  donate  same  for  a  public  road  and 
waive  their  claim  for  damages  if  the  county  would  establish  and  main- 
tain it  can  not  question  the  validity  of  the  order  of  the  Coinmis- 
sioners'  Court  directing  the  opening  of  it  on  the  ground  that  the 
proceedings  were  irregular  and  insufficient  to  give  the  court  jurisdic- 
tion.   Patterson  v.  Hill  County,  546. 

Public  Weigher. 

1.  In  an  action  by  a  public  weigher  to  recover  the  statutozy  penalty  on 
account  of  others  weighing  cotton  in  his  territory  (Acts  of  1889,  ch. 
155,  p.  264)  the  petition  must  allege  that  the  defendants  were  factors, 
commission  merchants,  or  persons  similarly  situated,  in  order  to  bring 
the  case  within  the  statute.     Cray  v.  Eleazer,  417. 

Question  of  Fact. 

Between  mortgage  and  absolute  conveyance.     See  Conditional  Sale,  1-4. 
Whether  conduct  was  negligent.     See  Negligence,  1,  2,  4*  S,  9,  11,  13,  16, 
11,  22. 

Railways. 

Authority  of  agent  to  contract.     See  Carriers  of  Freight,  U 

Authority  of  brakeman.     See  Carriers  of  Freight,  2. 

Contract  against  negligence.     See  Carriers  of  Freight,  S. 

Publication  of  freight  rates.     See  Carriers  of  Freight,  4. 

Contract  as  to  feeding.     See  Carriers  of  Freight,  5. 

Deviation  from  route.     See  Carriers  of  Freight,  6. 

Right  to  route  stock  shipment.     See  Carriers  of  Freight,  7. 

Penalty  for  extortion.     See  Carriers  of  Freight,  8. 

Charge  for  demurrage.     See  Carriers  of  Freight,  9,  10. 

Liability  of  connecting  carrier.     See  Carriers  of  Freight,  Ih 

Presumption  against  last  carrier.     See  Carriers  of  Freight,  12. 

Delivery  to  connecting  carrier.     See  Carriers  of  Freight,  IS. 

Loss  of  goods  by  fire.    See  Carriers  of  Freight,  I4. 

Action  by  consignee.     See  Carriers  of  Freight,  15. 

Negligent  delay  in  transportation.     See  Carriers  of  Freight,  16,  17. 

Cattle  placed  in  infected  pen.     See  Carriers  of  Freight,  18-20. 

Keeping  ticket  office  open.     See  Carriers  of  Passengers,  1,  2. 

Ejection  for  refusal  to  pay  fare.     See  Carriers  of  Passengers.  3,  4. 

Ratifying  contract  of  initial  carrier.    See  Carriers  of  Passengers,  5. 

Failure  to  stop  at  station.    See  Carriers  of  Passengers,  6,  8,  9. 

Conduct  of  conductor  to  passenger.     See  Carriers  of  Passengers,  7. 

Duty  of  train  porter.     See  Carriers  of  Passengers,  10. 

Riding  on  freight  train.     See  Carriers  of  Passengers,  11, 
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Unwarmed  waiting  room.     See  Carriers  of  Passengers,  12-1 J^. 

Injury  by  fall  of  market.  .  See  Damages,  11, 

Breach  of  contract  for  construction.     See  Damages,  12,  IS, 

Proof  of  city  ordinances.     See  Evidence,  4-7. 

Wrongful  expulsion  from  train.     See  Damages,  I4. 

Personal  injury  to  traveler  on  highway.     See  Damages,  15. 

Injury  to  aged  woman.     See  Damages,  16. 

Loss  of  leg  by  child.     See  Damages,  17. 

Loss  of  services  of  wife.    See  Death,  1. 

Former  testimony  of  conductor.     See  Evidence,  9. 

Proof  of  market  value.     See  Evidence,  13. 

Proof  of  reasonableness  of  time.    See  Evidence,  15,  16. 

Expert  on  stopping  trains.    See  Evidence,  17. 

Opinion  as  to  cause  of  wreck.    See  Evidence,  18. 

Pleading  contributoiy  negligence.     See  Evidence,  19. 

Market  value  of  grass  burned.     See  Evidence,  34. 

Proof  of  weight  of  cattle.     See  Evidence,  35. 

Similar  unrelated  acts  of  negligence.     See  Evidence,  37. 

Experiments  to  ascertain  facts.     See  Evidence,  3^. 

Termination  of  transit.     See  Interstate  Commerce,  1. 

Federal  law  requiring  automatic  couplers.    See  Interstate  Commerce,  ft. 

Negligence  of  independent  contractor.     See  Master  and  Servant,  1. 

Furnishing  safe  place  to  work.     See  Master  and  Servant,  3,  15. 

Risks  assumed  by  servant.     See  Master  and  Servant,  4-11,  13,  H, 

Concurring  n^ligence.     See  Master  and  Servant,  9. 

Usual  manner  of  operating  train.    See  Master  and  Servant,  10. 

Injuries  by  fellow  servants.     See  Master  and  Servant,  12,  H. 

Violation  of  rule  by  employe.     See  Master  and  Servant,  16. 

Question  of  fact.     See  Negligence,  1,  4- 

Obedience  to  order  of  foreman.     See  Negligence,  2. 

Keeping  lookout  for  passing  train.     See  Negligence,  3. 

Pleading  contributory  negligence.     See  Negligence,  5. 

Burden  of  proving  contributory  negligence.     See  Negligence,  6. 

Charge  on  contributory  negligence.    See  Negligence,  7,  8. 

Alighting  from  moving  train.     See  Negligence,  8,  9. 

Failure  of  shipper  to  feed  stock.     See  Negligence,  10. 

Drunken  man  on  track.    See  Negligence,  11,  12. 

Discovered  peril.     See  Negligence,  13-16. 

Failure  to  observe  code  of  signals.     See  Negligence,  17. 

Employes  with  defective  sight  or  hearing.     See  Negligence,  19. 

Injuries  to  children.    See  Negligence,  19-21. 

Manner  of  stopping  trains.     See  Negligence,  22. 

Dog  killed  by  train.     See  Negligence,  23. 

Rendition  of  railway  track.    See  Tawation,    1. 

Premature  payment  of  taxes.     See  Tawes,  1-3. 

1.  The  effect  of  the  law  with  resard  to  fencing  railways  is  superseded  by 

the  adoption  of  the  law  pr<»iibiting  stock  from  running*  at  laige;  and 
one  who  turns  his  stock  into  his  field,  where  such  stock  law  is  in 
force,  knowing  that  no  sufficient  fence  prevents  access  of  stock  there- 
from to  the  railway  track  can  recover  for  the  killing  it  by  a  train 
only  on  proof  of  negligence.  Houston  d  T.  C.  Ry.  Co.  v.  Nusshaum 
d  Scharff,  410. 

2.  The  railway  track  being  fenced,  a  gate  was  put  therein  for  the  conven- 

ience of  the  owner  of  adjoining  land,  with  a  device  for  automatically 
closing  and  latching,  which  was  suffered  to  get  out  of  order  so  that 
it  was  necessary  for  those  using  it  to  tie  it  with  a  rope.  Plaintiff's 
horse,  entering  thereby  when  it  was  neither  latched  nor  tied,  was 
killed  by  a  tram.  Held,  that  there  was  sufficient  evidence  of  defendant's 
n^ligence  in  failing  to  keep  the  gate  in  repair  to  require  submission 
to  the  jury.    Cole  v.  St.  Louis  S.  W.  Ry.  Co.,  419. 

3.  In  a  suit  for  the  value  of  animals  killed  by  defendant's  train  the  evi- 

dence showed  that  the  animals  escaped  from  plaintiff's  enclosure 
through  a  gate  at  a  private  crossing  onto  defendant's  right  of  way; 
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that  the  gate  had  become  defective,  and  that  it  would  have  cost  from 
twenty-five  cents  to  two  dollars  to  have  repaired  the  same.  Held, 
that  whether  or  not  the  defect  was  so  trivial  as  to  have  made  it  the 
duty  of  the  plaintiff  to  repair  the  same  was  a  question  of  fact  for  the 
jury,  and  the  court  did  not  err  in  refusing  a  peremptory  instruction 
for  the  defendant.     Miaaouri,  K.  d  T,  Ry,  Co.  v,  Dunnavmy,  350. 

4.  Plaintiff's  stock  were  allowed  to  run  in  an  enclosure  separated  from  a 

cotton  field  by  a  fence  consisting  of  only  one  strand  of  wire;  from 
the  enclosure  they  escaped  into  the  cotton  field  and  thence  through  a 
defective  gate  onto  the  right  of  way.  Held,  plaintiff  was  not  guilty 
of  contributory  negligence.     Id, 

5.  A  railway  company  is  not  liable,  in  the  absence  of  gross  negligence,  for 

the  value  of  stock  killed  or  injured  by  its  locomotives  in  a  precinct 
where  the  stock  law  is  in  force,  nor  does  the  burden  rest  upon  the 
employes  of  the  company  to  keep  a  lookout  for  stock  in  such  cases. 
Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Hudgens,  201. 

6.  Where  there  was   no  evidence   that   the   road   was   fenced,   nor  that  the 

place  of  killing  was  at  a  crossing,  nor  within  switch  limits,  it  was 
error  for  the  court  to  charge  the  jury  that  when  the  killing  occurred 
at  a  place  not  a  street  or  road  crossing  or  switch  limits  or  where  the 
right  of  way  was  not  fenced,  then  proof  of  the  accident  is  negligence 
per  se.     Id. 

7.  In  a  suit  for  setting  fire  to  ffrass  by  sparks  from  a  locomotive,  there 

being  no  evidence  as  to  the  cnaracter  or  condition  of  the  spark  arrester 
on  the  locomotive,  it  was  error  to  submit  that  issue  to  the  jury.  Texas 
d  P.  Ry.  Co.  V.  Pemberton,  291. 

8.  Hailroad  companies,   in   the  absence  of   evidence  that  their  business   is 

improperly  or  negligently  conducted,  are  not  liable  in  damages  to  ad- 
jacent residents  for  personal  annoyance,  discomfort  or  inconvenience 
necessarily  resulting  from  and  incident  to  the  lawful  operation  of  their 
trains  and  locomotives  along  the  streets  of  a  town.  It  is  otherwise 
as  to  injury  to  property.  Oklahoma,  C.  d  T.  R.  Co.  v.  Scarborough,  338. 
0.  The'  provisions  of  article  4436  of  the  Revised  Statutes  apply  to  water 
overflowing  from  an  adjacent  stream  as  well  as  to  surface  water.  Oulf, 
C.  d  8.  F.  Ry.  Co.  v.  Pearce,  387. 

10.  The  right  to  recover  damages  for  flooding  plaintiff's  land,  caused  by  con- 

struction of  a  railway,  is  not  dependent  on  negligence  in  the  con- 
struction. It  is  given  by  the  statute  (Rev.  Stats.,  art.  4436),  wherever 
the  company  fails  to  construct  the  necessary  culverts  and  sluices,  as 
the  natural  lay  of  the  land  requires  for  the  necessary  drainage  thereof. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Crow,  280. 

11.  If  a  portion  of  the  roadbed  of  a  railway  has  been  commonly  and  habitu- 

ally used  for  a  long  time  by  the  public  as  a  footpath,  with  the  knowl- 
edge and  acquiescence  or  by  the  permission  of  the  company,  it  is  con- 
sidered as  having  licensed  the  public  to  use  such  portion  of  its  roadbed 
for  that  purpose.  So  with  regard  to  a  crossing  over  its  track.  Texar- 
kana  d  Ft.  8.  Ry.  Co.  v.  Frugia,  48. 

12.  The  violation  of  city  ordinances  regulating  the  speed  of  locomotives  within 

its  corporate  limits,  and  forbidding  the  miming  of  locomotives  at  night 
without  a  headlight  is  negligence,  and  renders  the  guiltv  party  liable 
for  an  injury  proximately  caused  by  such  n^ligence.     id. 

13.  At  such  places  as  the  public  are  accustomed  to  use  a  railroad  track  it  is 

the  duty  of  the  railroad  employes  to  keep  a  lookout.     Id. 

14.  The  substance  of  the  issue  in  this  case  being  whether  deceased  was  neg- 

ligently killed  within  the  limits  of  the  city  of  Beaumont  at  a  point 
on  its  road  commonly  used  by  the  public  with  the  knowledge  and  ac- 
quiescence of  the  railroad  company,  the  court  properly  refused  to 
conflne  the  jury  to  any  particular  locality,  the  substance  of  an  issue 
is  all  that  need  be  proven.     Id. 

15.  Where  facts  are  uncontroverted  they  should  not  be  submitted  to  the  find- 

ing of  the  jury,  but  should  be  assumed  by  the  charge  as  established. 
A  violation  of  the  city  ordinances  by  defendant  having  been  proved, 
it  was  only  necessary  for  plaintiff  to  prove  that  such  negligence  was 
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the  proximate  cause  of  his  injury,  unmixed  with  contributory  negli- 
gence on  his  own  part.    id. 

Ratification. 

1.  The  burden  of  proving  ratification  is  on  the  party  asserting  it.  There 
can  be  no  ratification  without  full  knowledge  of  the  facts.  Ratification 
of  deed  of  agent  must  be  by  deed  of  principal.  Mere  delay  in  repu- 
diating will  not  have  the  efiTect  of  ratifying.     Skirvin  v,  O'Brien,  1. 

Recitals. 

In  ancient  instrument.    See  Administrator's  Deed,  i. 

Record. 

What  included  in.     See  Judgment,  IS. 

Record  of  Title. 

Ofiicer  giving  certificate.     See  Acknowledgment,  1. 

1.  Following  the  record  of  a  deed  and  the  certificate  of  acknowledgment  on 

a  deed  record  book  was  the  following  certificate:  **I  hereby  certify 
that  the  above  and  foregoing  is  a  true  and  correct  copy  of  the  original 
deed  from  Sarah  Davis,  administratrix,  and  Isaac  H.  Roberts^  adminis- 
trator of  the  estate  of  W.  P.  Davis,  deceased,  to  G.  W.  Grant,  that  the 
the  same  was  presented  for  registration  on  the  16th  day  of  September, 
A.  D.  1848,  at  10  o'clock  a.  m.,  and  duly  registered  this  day  at  9 
o'clock  a.  m."  Held,  to  mean  that  the  original  deed,  and  not  a  copy 
of  the  same,  was  copied  by  the  officer  into  the  record  book.  WiUiams 
V.  Cessna,  316. 

2.  Under  the  statute  of  1846  it  was  not  necessary  that  a  subscribing  witness 

to  a  deed,  in  proving  the  same  for  registration,  should  make  oath  that 
he  signed  the  same  as  a  witness  at  the  request  of  the  grantor.  The 
cases  of  Dom  v.  Best,  16  Texas,  62;  Downs  v.  Porter,  64  Texas,  64; 
Jones  V.  Bobbins,  74  Texas,  616;  Cox  v.  Rust,  29  S.  W.  Rep.,  808; 
Deen  v.  Wills,  21  Texas,  642,  and  Sowers  v.  Peteraon,  69  Texas,  220, 
reviewed.    Id. 

Remainder. 

Devisee  of  estate  in.     See  Wills,  S, 

Res  Adjndioata. 

Matters  settled  on  appeal.     See  Judgment,  17. 

Resoission. 

Because  of  false  representation.     See  Contract,  20. 

For  fraud  in  sale  of  land.     See  False  Representations,  J,  2. 

Statements  honestly  made.     See  False  Representations,  7,  8. 

By  survivor  to  pay  debt.     See  Community  Property,  2. 

Whether  amounting  to  mortgage.     See  Conditional  Sale,  Jf-^ 

Of  goods  on  Sunday.     See  Contract,  16. 

Of  homestead  in  administration  proceedings.     See  Estoppel,  3. 

Under  dormant  judgment.     See  Execution  Sale,  J. 

Of  land  by  independent  executor.    See  Executor,  S. 

Evidence  considered  and  held  to  sustain  a  finding  that  a  sale  of  cattle 
was  intended  to  transfer  the  title  to  the  purchaser,  and  not  merely 
an  arrangement  for  the  seller  to  continue  as  owner  carrying  them 
and  the  mortgages  upon  them  in  the  name  of  nominal  purchaser.  Oage 
V.  Hunter,  241. 

In  a  sale  by  sample  there  is  an  implied  warranty  by  the  seller  that  the 
goods  will  be  of  the  same  quality  as  the  sample,  and  the  buyer  has 
the  right  to  inspect  the  goods  upon  their  arrival,  notwithstanding  the 
order  provided  for  delivery  f.  o.  b.  cars  at  seller's  factory.  Keller  v. 
Paulus  Mfg.  Co.,  666. 
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3.  Where  some  of  the  goods  tendered  the  buyer  were  not  according  to  sample, 

and  all  the  goods,  those  according  to  sample  and  those  not  according 
to  sample,  were  packed  together,  the  buyer  could  not  be  required  to 
separate  the  good  from  the  bad  and  accept  the  good,  but  had  the  right 
to  reject  the  entire  shipment.     Id. 

4.  The  defendant  plead  that  the  order  for  the  goods  had  been  countermanded ; 

the  court  found  as  a  conclusion  of  ^fact  that  the  order  was  not  subject 
to  countermand,  but  also  found  that  some  of  the  goods  were  not  ac- 
cording to  contract  and  that  all  the  goods  were  packed  together.  Held, 
the  burden  of  proof  was  upon  the  plaintiff  to  show  a  compliance  on 
its  part  with  tne  contract;  failing  m  this,  it  was  not  entitled  to  re- 
cover on  the  contract,  although  the  defendant  assigned  a  different 
reason  for  refusing  to  pay  for  Sie  goods.    Id. 

Sehool  Land. 

1.  In  a  contest  between  applicants  to  purchase  school  land  from  the  State 

the  evidence  for  the  defendant  as  to  actual  settlement  on  the  land 
was,  in  substance,  Uiat  on  the  evening  of  September  22,  1902,  he  drove 
upon  the  land  with  his  wagon  and  buggy,  in  which  were  contained  all 
his  household  goods  and  means  of  living;  that  on  the  next  day  he 
drove  to  the  county  seat  in  his  buggy,  leaving  his  wagon  and  house- 
hold goods  upon  the  land,  and  made  application  to  purchase  the  land; 
.  that  he  used  his  covered  ^^agon  as  his  place  of  abode  until  he  con- 
structed a  house  (ind  made  other  substantial  improvements  in  November 
following;  that  the  lumber,  wire,  posts  and  stock  feed  were  put  upon 
the  land  in  October;  that  he  moved  upon  the  land  for  the  purpose  of 
making  it  his  home  and  had  continuously  thereafter  resided  on  the 
land;  that  he  was  a  widower  without  family.  The  plaintiff  settled 
upon  the  land  and  made  application  to  purchase  the  same  two  years 
later.  Held,  that  the  evidence  of  actual  settlement  by  defendant  was 
sufficient  to  support  a  verdict  for  him.     Smith  v.  Florence,  547. 

2.  A  mortgage  upon  school  land  executed  by  a  purchaser  of  the  same  before 

he  had  completed  the  three  years'  occupancy  required  by  law,  is  valid 
and  enforceable,  and  this  even  against  a  vendee  of  such  purchaser  after 
said  vendee  had  completed  and  made  proof  of  the  requisite  occupancy. 
Harwell  v.  Harbison,  343. 

Sequettratlon. 

1.  A  motion  to  quash  a  writ  of  sequestration  may  be  filed  and  acted  on  at 

any  time  before  the  case  is  disposed  of.    Gravity  Canal  Co.  v.  Siak,  194. 

2.  It  appeared  from  the  application  for  sequestration  that  plaintiff  claimed 

an  undivided  portion  of  a  crop,  and  that  such  portion  had  not  been 
designated  or  set  apart  to  plamtiff  in  any  way  by  which  it  could  be 
identified.  Held,  the  sequestration  proceedings  were  properly  quashed 
on  the  ground  that  the  property  sought  to  be  subjectea  to  the  writ 
was  not  sufficiently  described  to  enable  the  officer  to  identify  it.    Id. 

Service  by  Publication. 

1.  In  a  suit  for  delinquent  taxes  the  affidavit  for  service  by  publication  upon 
a  nonresident  or  unknown  owner,  required  by  article  5232o,  Sayies' 
Civil  Statutes,  is  a  condition  precedent  to  the  court's  power  to  inquire 
into  the  merits  of  the  action.  A  citation  by  publication  is  not  au- 
thorized without  such  affidavit  and  a  judgment  without  citation  is 
void.    Stoneman  v.  Bilby,  293. 

Sheriff. 

1.  The  liability  of  sureties  on  a  sheriff's  official  bond  is  limited  to  his  official 

acts  as  distinguished  from  those  in  which  his  official  character  forms 
the  pretense  or  color,  not  the  authority.  Hence  the  sureties  on  a 
sheriff^s  official  bond  are  not  liable  for  the  arrest  and  imprisonment 
of  a  person  by  their  principal  without  lawful  authority.  Sneed  v. 
McFatridge,  592. 

2.  By  the  provisions  of  our  Code  of   Criminal  Procedure,   article  238,  a 
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warrant  of  arrest  issued  by  a  magistrate  other  than  a  judge  of  the 
Supreme  Court,  Court  of  Appeals,  District  or  County  Couit,  can  not  be 
executed  in  any  other  county  than  the  one  in  which  it  issues,  unless 
endorsed  by  one  of  said  judges  or  by  some  magistrate  of  the  coimty 
in  which  the  accused  is  found.  Hence  an  arrest  in  H.  County,  by 
virtue  of  a  warrant  of  arrest  issued  by  a  justice  of  the  peace  in  and 
for  L.  County,  and  not  endorsed  as  above  required,  was  unlawful,  and 
an  extra-official  act  of  the  officer  making  tne  arrest,  for  which  his 
sureties  would  not  be  liable,  but  for  which  the  officer  himself  would 
be.    Id, 

Slander. 

Protection  of  female  servant  against.     See  Master  and  Servant,  17, 

Special  Istnei. 

Where  general  verdict  is  returned.     See  Verddet,  9,  4. 
1.  Even  though  a  material  issue  should  not  be  submitted  to  the  jury,  still 
the  judgment  will  be  sustained  if  an  answer  to  the  question  can  be 
found  from  the  evidence  in  the  record.    DwUap  v,  Ba^ftDOod  Rioe,  C. 
d  M,  Co.,  269. 

SpeeUl  Judge. 

Trial  while  regular  judge  was  sitting.    See  Judge,  1, 
1.  A  special  district  judge  may  be  elected  on  the  first  day  of  the  term  of 
court,  when  the  regular  judge  is  absent.     Cox  v,  OUoer^  110. 

SpeoULc  Perf  omanoe. 

1.  In  an  action  for  specific  performance  upon  an  ordinary  contract  for  the 

purchase  of  realty,  where  the  vendor's  title  by  limitation  is  so  clearly 
established  as  to  make  it  a  matter  of  law  ae  distinguished  from  a  ques- 
tion of  fact,  the  contract  will  be  enforced;  but  when  the  state  of  the 
evidence  is  such  as  to  make  the  question  of  title  one  of  fact  which 
must  be  submitted  to  the  juiy,  as  is  ordinarily  the  case,  specific  per- 
formance of  the  contract  will  not  be  decreed.  Qreer  v.  International 
Stock  Yards  Co,,  371. 

2.  Where  a  contract  for  the  purchase  of  property  is  made  subject  to  the 

approval  or  acceptance  of  the  title  by  the  purchaser's  attorney,  if  such 
attorn^  disapproves  of  the  title  or  refuses  to  accept  the  same,  the 
vendor  can  not  enforce  specific  performance  of  the  contract,  in  the  ab- 
sence of  bad  faith  and  unreasonableness  on  the  part  of  the  attorney.  Id, 

Statement  of  Facts. 

Rulings  not  reviewed  without.    See  Practice  on  Appeal,  5,  9. 
Failure  of  appellant  to  secure.     See  Practice  on  Appeal,  6. 

1.  A  separate  aocument,  sent  up  with  the  transcript,  endorsed  "statement  of 

facts,"  purporting  to  contain  all  the  facts  proven  on  the  trial,  and  ap- 
proved and  sign^  by  the  judge,  but  not  showing  otherwise  that  it  is 
the  official  stenographer's  transcript  of  the  evidence,  nor  that  it  was 
submitted  to  the  interested  parties  for  their  objections,  nor  that  the 
documentary  evidence  it  contained  was  embraced  therein  by  direction 
of  the  court  does  not  comply  with  the  law  (Acts  29th  Leg>>  Regular 
Session,  p.  219)  and  can  not  be  considered  as  a  statement  of  facts. 
Pirtle  V,  Nell,  418. 

2.  When  the  caption  of  the  transcript  of  the  evidence  identifies  the  case  in 

which  it  was  prepared  by  style  and  number,  and  by  a  statement  of 
the  cause  tried,  and  date  of  trial,  and  gives  the  names  of  the  attorneys 
for  each  party,  it  fully  identifies  the  cause  to  which  it  relates.  Chtlf^ 
C,  d  8,  F.  Ry.  Co,  v.  Pearce,  387. 
8w  An  agreement  of  parties  to  a  statement  of  facts  prepared  by  a  stenogra- 
pher while  proper  is  not  necessary  under  the  law  of  1905,  and  the 
certificate  of  the  trial  judge  need  not  show  that  a  disagreement  existed 
before  such  statement  was  approved  by  him.     It  is  si^cient  if  the 
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official  stenographer  prepared  the  tranBcript  of  the  evidence  at  the 
request  of  one  of  the  paities.  Id. 
4.  The  stenographer's  statement  need  only  contain  oral  evidence,  objections 
to  same,  rulings  of  the  court,  etc  Documentary  evidence  is  not  re- 
quired to  be  copied  into  such  statement,  but  ma^  be  sent  up  in  the 
original  form  at  the  request  of  either  party  by  written  direction  of  the 
court,  or  transcribed  by  the  clerk  into  the  record.    ItL 

flUtntet. 

Title  of  amendatory  act.     See  Constitutional  Law,  IS, 


Statutes  Cited. 


{^Revised  Statutes,  1896.] 


Article  220.    Garnishment.    Qilhert  Book  Co.  v.  Pye,  186. 

Article  225.    Qamishment.    Fleming  v.  Fleming,  178. 

Article  332.    Certiorari  in  probate  matters.    Pearoe,  Quardian,  v.  Leach, 

398;  Friend,  Admr.,  v,  Boren,  34. 
Article  632.     Deeds.     Freeman  v.  Jonea,  335. 
Articles  642,  643.     Creation  of  corporations.    Smith  v.  First  Natl,  Bank 

of  Flatonia,  504. 
Article  755.    Offset.    Oage  v.  Hunter,  244. 
Article  941.     Judgment  in  Supreme  Court.     Olschewskie  v.  Summerville, 

863. 
Article  1071.    Election  of  special  judge.     Coa  v,  Olioer,  114. 
Article  1137.    Chaining  the  jury.     Missouri,  K.  d  T,  Ry.  Co.  v.  Wil- 
liams d  Sooggin,  552. 
Article  1194.    Venue.    Bay  City  Iron  Works  v.  Reeves  d  Co,,  257;  Earner 

V.  Ross,  534. 
Article  1223.     Verdict     Dunlap  v,  Ray  wood,  R.  C.  d  M,  Co,,  271;  Bay 

City  Iron  Works  v.  Reeves  d  Co.,  257. 
Article  1266.    Pleading.     TUt-Kenney  Shoe  Co,  v,  Haggerty,  338. 
Article  1317.    Charging  tlie  juiy.     Davis  v.  Hardioick,  74. 
Articles  1326,  1327.     Verdict.    Roche  v.  Dale,  290. 
Article  1333.     Conclusions  of  fact.     City  of  Houston  v,  Kapner,  512. 
Articles  1346,  1375,  1376.    New  trials.     Cowan  v.  Brett,  572. 
Article  1357.    Correction  of  judgment.     Taylor  v.  Doom,  03. 
Article  1401.    Affidavit  of  inability  to  pay  costs.     Wood  v,  St.  Louis  8. 

W.  Ry.  Co.,  591. 
Article  1414.     ^^:;rced  cr.se.     Skirvin  v.  O'Brien,  2. 
Articles  1425,  1438.     Costs.     Brown  v.  Humphrey,  28. 
Article  1485.    Master  in  chanceiy.    San  Jacinto  Oil  Co.  v.  Culberson,  404. 
Articles  1651,  1654.    Setting  aside  default.    Lummis  Sons  d  Co.  v.  Wade, 

302. 
Article  2049.    Homestead.    Coo  v.  Oliver,  115. 
Articles  2198,  2202.     Claims  for  Indian  depredations.     Friend,  Admr.,  v. 

Boren,  35. 
Article  2255.    Appeal  in  probate  matters.    Pearce,  Guardian,  v,  Leatoh,  398. 
Articles  2513,  2518k.     Fisheries.     Raymond  v.  Kihhe,  211. 
Article  2979.    Divorce.     Oray  v.  Cray,  350. 

Article  3141.    Challenge  to  juror.    Southern  Kan.  Ry.  Co.  v.  Sage,  40. 
Article  3343.    Limitation.     Young  v.  Trahan,  615. 

Articles  3343,  3347,  3349.    Adverse  possession.    Logan  v.  Meads,  479,  480. 
Article  3344.    Adverse  possession.     Webb  v.  Lyerla,  125,   126. 
Article  3349.    Adverse  Possession.     Link  v.  Dland,  522. 
Article  3353a.  Death  of  injured  party.     International  d  G.  N.  R.  Co.  v. 

EUyaon,  47. 
Article  4436.    Railway  culverts,  etc.     Missouri,  K.  d  T.  Ry.  Co.  v.  Crow, 

281 ;  Oulf,  C.  d  S,  F.  Ry.  Co,  v,  Pearoe,  359. 
Article  4560f.     Fellow  servants.     Tewas  d  N.  O.  Ry.  Co.  v.  MoCraw,  251. 
Articles  4573,  4575.    Demurrage.    St.  Louis  S.  W.  Ry.  Co.  v.  Rutherford, 

546. 
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Article  4845.    Trial  of  right  of  property.     Teague  v.  Ryan,  666. 
Article  4258.    Railway  fences.     Cole  v.  8t.  Louis  S.  W.  Ry,  Co.,  421. 
Article  4528.    Railways  killing  stock.     St,  Louis  8.  W,  Ry.  Co.  v.  Earl, 

128;  Ft.  Worth  d  R.  G.  Ry.  Co.  v.  Hudgins,  203. 
Article  4642.     Railway  passenger  fares.     Gulf,  C.  d  8.  P.  Ry.  Co.  v. 

Dyer,  98. 
Articles  6073,  5082.    Assessment  of  railroad  property.    8tate  v.  8t.  Louis 

8.  W.  Ry.  Co.,  634. 
Article  5098.    Assessment  for  taxes.     Wehh  v.  Lyerla,  126. 
Articles  6118,  6119.     Assessment  for  taxes.     8tate  v.   8t.   Louis  8.   W. 

Ry.  Co.,  534. 
Article  6120a.  Assessment   of   unrendered   property.     State   v.   St.   Louis 

8.  W.  Ry.  Co.,  534. 
Article  5232o.  Affidavit  of  service  by  publication.    Stoneman  v.  Bilby,  29G. 
Article  5268.     Pleading  in  trespass  to  try  title.    Brovm  v.  Humphrey^  28. 
Article  6270.     Costs  in  trespass  to  try  title.     Brovm  v.  Humphrey,  28. 
Article  6347.    Wills.     Watkins  v.  Blount,  462. 

[Acts  of  Legislature.] 
Act  of  February  6,   1840.     Sayles'  Early  Laws,  article  838.     Return  of 

field  notes.     Waterhouse  v.  Corbett,  516. 
Act  of  May,   1899.     Laws,  26th  Leg.,  p.   220.     Stock   running  at  large. 

Houston  d  T.  C.  R.  Co.  v.  Nusshaum  d  Scharff,  411. 
Act  of  April   18,   1901.     Laws,  27th  Leg.,  p.  283.     Johnson  grass.     St. 

Louis  8.  W.  Ry.  Co.  v.  Gentry,  300. 
Act  of  April,  1906.    Laws,  29th  Leg.,  p.  111.    Jurisdiction  of  courts.    Wal- 
ler V.  Gray,  407. 
Act  of  April   14,   1905.     Laws,  29th  Leg.,  p.   128.     Fisheries.     Raymond 

V.  Kihhe,  211. 
Act   of   April,    1905.     Laws,   29th   Leg.,   p.   219.     Stenographer's   report. 

Smith  V.  Pecos  d  If.  E.  Ry.  Co.,  206;    Gulf,  C.  d  8.  F.   Ry.   Co.  v. 

Pearce,  388;  Pirtle  v.  "Sell,  419. 
Act  of  May    1,    1905.     Laws,   29th   L^.,   p.    392.     County   depositories. 

Worsham  v.  Dyer,  43,  44,  46. 

[Revised  Statutes,  1879.] 
Article  3198.    Adverse  possession.    Link  v.  Bland,  522. 

[Penal  Code.] 
Article  505.     Assault  and  battery.     Parham  v.  Langford,  32. 

[Code  of  Criminal  Procedure.] 
Article  238.     Warrant  of  arrest.     Sneed  v.  McFatridge,  695. 

Statute  of  Frauds. 

1.  In  a  suit  affected  by  the  statute  of  frauds  the  petition  will  be  sufficient 

if  it  allege  a  contract  generally  without  stating  whether  it  is  in  writ- 
ing or  not.  As  an  obvious  corollary  to  this  rule  it  would  seem  that 
the  statute  of  frauds  as  a  defense  must  be  pleaded.  Hart  v.  Garcia 
(63  S.  W.  Rep.,  922)  modified.  International  Harvester  Co.  of  A. 
V.  Campbell,  422. 

2.  A  peremptory  instruction,  which  does  not  disclose  the  ground  on  which 

it  is  asked,  does  not  so  raise  the  question  of  the  statute  of  frauds  as 
to  make  it  available  on  appeal.     Id. 

3.  While,  in  a  suit  on  a  contract,  a  general  denial  is  sufficient  to  let  in 

the  defense  of  the  statute  of  frauds,  the  defendant  must  make  his 
defense  good  by  objecting  to  parol  evidence  to  prove  the  contract,  and 
a  failure  to  do  so  operates  as  a  waiver  of  the  statute  if  not  specially 
pleaded.    Id. 

4.  Where  the  petition  alleged  that  the  contract  sued  on  was  executed  in 

the  name  of  W.,  but  that  the  same  was  in  fact  the  contract  of  the 
defendant,  and  was  executed  by  W.  as  defendant's  agent,  and  for 
defendant's  benefit,  and  that  the  lumber  sold  under  said  contract  and 


Indbx.  705 

statute  of  Vraudi — Continued, 

delivered  to  W.  was  in  fact  sold  and  delivered  to  defendant  under 
its  express  agreement  and  promise  to  pay  for  the  same,  that  pro- 
vision of  the  statute  of  frauds  which  requires  an  agreement  to  answer 
for  the  debt,  default  or  miscarriage  of  another  to  be  in  writing  and 
signed  by  the. party  sought  to  be  charged  therewith,  has  no  applica- 
tion.    SoutJiem  Pine  ds  C.  Co,  v.  Bruce  Lumh,  Co,,  150. 

Stenographert. 

Report  as  statement  of  facts.     See  Statement  of  Facia,  1,  \, 

Stock. 

Pledge  by  delivery  of  certificate.     See  Pledge,  1, 

Street. 

Designation  upon  plat.     See  Dedication,  1. 

Sunday. 

Purchase  and  delivery  of  goods.     See  Contract^  IB, 

Superior  Legal  Title. 

Purchaser  at  execution  sale.     See  Equity,  1. 
Vendor's  lien  reserved.     See  Evidence,  SS. 

1.  Where  the  vendor  released  the  lien  for  purchase  money  on  various  por^ 

tions  of  the  land,  sold  by  vendee  to  third  parties,  he  could,  on  refusal 
of  the  vendee  to  pay  the  balance  of  the  purchase  money,  recover,  in 
trespass  to  try  title,  the  part  of  the  land  still  held  by  the  vendee. 
Smith,  Administrator,  v.  Otoen,  411. 

2.  The  plaintiff,  seeking  to  recover  back  land  from  the  vendee  on  account 

of  refusal  to  pay  the  purchase  money,  and  where  he  has  released  the 
lien  on  portions  sold  off  by  the  vendee,  should,  it  seems,  describe  the 
land  remaining  in  the  vendee's  hands  and  sought  to  be  recovered,  and 
not  sue  for  an  undivided  interest  in  the  entire  tract  originally  sold.    Id. 

Suretlei. 

On  sheriff^s  bond.     See  False  Imprisonment,  S, 

On  forthcoming  bond.     See  Foreclosure,  1, 

Release  of  by  extension  of  note.     See  Indorsement,  S,  4* 

Release  of  maker  of  note.     See  Indorsement,  4. 

Liability  for  principal.     See  Sheriff,  1, 

Discharge  by  release  of  security.     See  Principal  and  Surety,  IS. 

Assumption  of  parent  by  purchaser.    See  Principal  and  Surety,  4. 

Release  by  extension  of  time.     See  Principal  and  Surety,  5, 

Release  by  failure  to  record.     See  Principal  and  Surety,  6, 

Selling  property  to  pay  debt.     See  Community  Property,  2, 

Survey. 

1.  The  courts  can  not  hold  a  location  and  survey  invalid,  as  against  a  sub- 

sequent locator,  for  failure  to  treum  the  field  notes  and  certificate 
to  the  general  land  office  in  a  reasonable  time,  where  the  Legislature, 
by  relief  acts,  has  extended  the  time  allowed  by  statute  for  such  re- 
turn.    Waterhouse  v.  Corbett,  612. 

2.  A  junior  location  and  survey  can  not  prevail  over  a  prior  one,  as  being 

by  an  innocent  locator  without  notice,  where  it  appears  to  have  been 
made  in  recognition  of  such  prior  survey  and  presents  merely  a  ques- 
tion of  conflict  by  overlapping  boundaries.    Id, 

3.  The  record,  in  the  surveyor's  office,  of  the  field  notes  of  a  survey  actually 

made,  is  authorized  by  law  and  is  notice  to  subsequent  locators.  It 
will  be  presumed  that  the  surveyor  had  possession  of  the  certificate, 
and  it  is  not  necessary  to  show,  as  against  one  claiming  under  a  sub- 
sequent Ideation  and  survey,  that  the  certificate  was  left  on  file  in  his 
office.  Id. 
Vol.  XLIIL  Civil— 46. 
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Of  right  to  fish  in  public  water.     See  Fisheries,  L 

Of  occupation  of  land  agent.  See  Land  Agent,  IS. 
1.  The  requirement  to  give  the  abstract  number  and  number  of  certificate 
in  rendering  lands  for  taxation  (Rev.  Stats.,  arts.  5118,  5119)  does 
not  apply  to  the  track  of  a  railway  company  (Rev.  Stats.,  arts.  5073, 
6082),  which  is  required  to  render  its  road  as  an  entirety;  and  the 
assessor,  in  placing  on  the  rolls  as  unrendered  a  part  of  the  mileage 
omitted,  need  not  describe  it  more  fully  than  by  giving  the  length 
of  road  omitted  as  a  whole;  and  foreclosure  for  the  back  taxes  on 
the  unrendered  portion  could  be  had  on  such  undivided  part  of  the 
line  through  the  county.    State  v.  St.  Louis  8.  W.  By.  Co.,  633. 

Tax  Collector. 

Premature  payment  to.     See  Tawes,  1. 
Remedies  on  default.     See  Taxes,  2,  3. 

Taxes. 

Paid  by  tenant  in  common.     See  Partition,  3. 

Suit  against  nonresident.     See  Service  hy  Publication,  1. 

1.  The  payment  of  taxes  to  a  tax  collector  before  they  are  due  and  before 

the  tax  rolls  had  been  delivered  to  him,  is  not  binding  on  the  State. 
Texas  d  N.  O.  R.  Co.  v.  State,  680. 

2.  For  the  collection  of  taxes  prematurely  paid  to  a  collector  who  after- 

wards defaulted  the  State  has  two  remedies;  one  against  the  collector 
and  his  bondsmen;  and  the  other  against  the  taxpayer.  Orange  Co. 
V.  Texas  &  N.  O.  Ry.  Co.,  80  S.  W.  Rep.,  670,  followed.    Id. 

3.  By  arrangement  between  the  bondsmen  of  a  defaulting  tax  collector  and 

the  attorney  for  the  State  it  was  agreed  that  in  consideration  of  said 
attorney  forbearing  suit  against  said  bondsmen  for  the  amount  of  taxes 
prematurely  paid  by  a  certain  taxpayer  to  said  collector  the  bondsmen 
would  at  their  own  expense  prosecute  a  suit  in  the  name  of  the  State 
against  said  taxpayer  for  the  taxes  so  prematurely  paid  and  in  the 
meantime  would  deposit  with  the  State  the  amount  of  taxes  claimed 
by  it,  to  abide  the  successful  result  of  said  suit.  Held,  said  arrange- 
ment was  no  defense  to  the  taxpayer  in  the  suit  instituted  in  pursuance 
thereof.  The  payment  by  the  bondsmen  of  the  amount  of  the  taxes  to 
the  attorney  for  the  State  did  not  in  fact  dischaige  the  State's  claim.  Id. 

Telegraph. 

1.  A  petition  which  alleged  the  sending  of  the  following  telegram:     "Come 

to  Foreman  Stubbs.  Come  White  Fish  road:  Case  important.  Rush. 
Answer.  (Signed)  W.  A.  Stubbs;"  that  the  sickness  of  plaintiff's  wife 
was  the  cause  of  sending  the  message,  and  that  the  sender  was  plain- 
tiff's brother,  which  facts  were  made  kno^n  to  defendant  by  the  sender, 
was  not  subject  to  demurrer  on  the  ground  that  it  failed  to  allege  or 
show  that  the  sender  was  agent  for  the  plaintiff.  Western  U.  Tel. 
Co.  V.  Stubbs,  132. 

2.  The  case  being  one  of  negligence  or  nothing,  it  was  error  for  the  court 

to  submit  the  issue  of  a  parol  agreement  modifying  the  written  con- 
tract on  the  telegraph  blank.    Id. 

3.  The  names  "WarfoM"  and  "Wafford"  are  of  such  similarity  in  sound  as 

reasonably  to  indicate  the  same  person,  and  therefore  a  telegraph  com- 
pany would  be  charged  with  the  duty  of  delivering  a  message  addressed 
to  Frank  Warford  to  J.  F.  Wafford.  Western  U.  TeU  Co.  v.  Wafford, 
689. 

Tenant  in  Common. 

Payment  of  taxes  by.     See  Partition,  3. 

Trespati  to  Try  Title. 

Land  in  another  county.     See  Jurisdiction  of  District  Court,  t. 
Suit  by  one  of  several  joint  owners.    See  Joint  Owners,  1. 
!•  When  adjoining  owners  have  purchased  land  from  a  common  vendor,  and 
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there  is  a  dispute  between  them  about  their  boundary  line,  each  claim- 
ing that  his  tract  extends  over  on  that  claimed  by  the  other,  such 
vendor  is  the  common  source  of  title  as  to  that  part  of  the  land  in 
controversy.  Young  v.  Trahan,  611. 
2.  Where,  in  trespass  to  try  title,  the  plaintiff  introduces  evidence  for  the 
purpose  only  of  showing  common  source  of  title,  such  evidence  will 
not  be  considered  as  showing  title  in  the  defendant  unless  introduced 
by  him.    Id. 

Trial  of  Bight  of  Property. 

1.  In  a  trial  of  the  right  of  property  when  the  judgment  is  against  the 
claimant  and  provides  for  the  return  by  him  of  the  property  in  con- 
troversy and  for  payment  of  the  reasonable  value  of  the  use  of  the 
property  while  in  his  possession,  the  judgment  should  fix  the  amount 
of  such  use,  rent  or  hire.     Teague  v.  Ryan,  565. 

Variance. 

Evidence  admitted  without  objection.     See  Instructions  to  Juriea,  21. 

Vendor  and  Purohaser. 

Covenant  to  remove  lien.     See  Estoppel,  1,  2. 

Superior  legal  title.    See  Evidence,  33. 

Title  by  limitation.     See  Specific  Performance,  1. 

Title  rejected  by  attorney.     See  Specific  Performance,  2. 

Vendor'i  Lien. 

Nonpayment  of  purchase  money.     See  Superior  Legal  Title,  1,  2. 

Venue. 

In  trespass  to  try  title.    See  Jurisdiction  of  District  Court,  2. 

1.  It  appearing,  from  the  allegations  of  plaintiff's  petition,  that  the  defend- 

ants, a  constable  of  L.  (>)unty  and  the  sheriff  of  H.  County,  acted  to- 
gether in  his  unlawful  arrest  and  imprisonment,  an  action  for  damages 
could  be  maintained  against  both  of  them  in  L.  County.  Sneed  v. 
McFatridge,  693. 

2.  By  agent  or  representative  as  used  in  section  25   of  art.    1104,   of  the 

Revised  Statutes,  is  meant  a  fixed  or  permanent  agency  in  the  county 
in  which  the  suit  is  instituted;  and  by  the  term  '*local  agent"  used 
in  article  1223  is  meant  one  who  serves  his  principal  in  a  certain, 
fixed  locality.  An  attorney  at  law  is  not  such  agent.  Bay  City  Iron 
Works  V.  Reeves  ds  Co.,  254. 

3.  The  word  "accrued,"  as  used  in  the  statute,  means  "arose,"  and  suit  may 

be  brought  in  the  county  in  which  the  cause  of  action  or  a  part  thereof 
began  to  have  a  legal  existence.  Facts  considered,  and  held,  that  the 
court  erred  in  dismissing  plaintiff's  suit.    Id. 

Verdict. 

Omission  of  material  finding.     See  Special  Issues,  1. 

1.  On  the  return  of  a  verdict  not  in  the  proper  form  nor  responsive  to  the 

char;pe,  it  was  proper  for  the  court  to  refuse  to  receive  it  and  to  give 
the  jury  instructions  for  its  correction.     Roche  v.  Dale,  287. 

2.  The   provision   in   article   1323,   Revised  Statutes,   that   the  verdict   in  a 

civil  case  "shall  be  in  writing  and  signed  by  the  foreman  of  the  jury" 
is  directory,  and  objection  to  the  verdict  on  this  ground,  after  it  has 
been  received  and  the  jury  discharged,  comes  too  late.  Dunlap  v. 
Raywood  Rice,  C.  d  M.  Co.,  269. 

3.  Where  a  case  is  submitted  to  the  jury  on  special  issues  alone,  and  the 

jury,  besides  answering  the  special  issues,  returns  a  general  verdict 
also,  the  general  verdict  should  be  disregarded  by  the  court  in  ren- 
dering judgment.     Id. 

4.  On  the  issue  whether  a  building  contractor  had  complied  with  his  under- 

taking, the  jury,  in  response  to  one  question  propounded  them,  found 
that  he  had  substantially  complied,  and  to  two  other  questions  found 
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that  he  had  not  complied  "to  the  letter."  Held,  a  finding  of  substantial 
compliance.     Carnegie  P.  L,  Assn.  of  B.  v.  Harris,  165. 

5.  In  trespass  to  try  title  the  following  verdict  was  rendered:     "We  the  jury 

find  a  verdict  for  defendant,  Richard  Bland,  allowing  him  to  retain 
the  160  acres  of  land  with  all  improvements  thereon."  Held,  in  view 
of  the  pleadings  and  charge  of  the  court,  sufficient  to  authorize  a  judg- 
ment for  the  160  acres  claimed  by  defendant  and  described  in  his  an- 
swer.   Link  V.  Bland,  519. 

6.  In  a  suit  by  the  owner  of  a  building  against  a  contractor  and  the  surety 

on  his  bond  for  failure  to  complete  said  building,  the  jury  returned 
the  following  verdict:  "We,  the  jury  in  this  case,  find  for  the  plaintiff 
to  the  amount  asked,  namely  $902.92,  asainst  the  defendant  bond  com- 
pany, and  judgment  against  the  defendant  McKenzie  in  favor  of  the 
bond  company  for  like  amount,  together  with  $200  attorney's  fees." 
Held,  sufficient  to  support  a  judgment  in  favor  of  plaintiff  against 
both  defendants.     McKenzie  v.  Barrett,  451. 

Veriileatlon. 

Note  purchased  after  maturity.     See  Pleading,  4, 

Waiver. 

Of  objection  to  testimony.  See  Evidence,  2i. 
Of  forfeiture  of  lease.  See  Landlord  and  Tenant,  3. 
1.  In  an  action  for  fraud,  after  defendant's  plea  of  privilege  to  be  sued  in 
his  own  county  was  overruled,  plaintiff  amended  alleging  the  fraud 
to  have  been  committed  in  the  county  where  the  suit  was  brought.  De- 
fendant, who  plead  to  and  went  to  trial  on  such  amended  petition  with- 
out reasserting  his  plea  of  privilege,  waived  same  thereby  and  sub- 
mitted to  the  jurisdiction.    Earner  v.  Ross,  542. 

Warranty. 

In  sales  by  sample.    See  Bales,  2» 

Wife's  Separate  Property. 

Title  acquired  by  limitation.     See  Community  Pn>perty,  !• 

WUL 

Order  of  probate.    See  Administration,  1. 
Instrument  not  testamentary.     See  Deed,  6,  7. 
Disposing  of  entire  community  estate.     See  Estoppel,  4, 
Taking  property  under.     See  Estoppel,  5. 
Sale  by  independent  executor.     See  Executor,  3, 

1.  A  testatrix  provided  by  her  will  as  follows:     "I  want  what  I  havie  to  be 

equally  divided  between  my  five  children,  namely:  V.  E.  C,  M.  ^.  C, 
W.  B.  C,  B.  F.  B.  C,  L.  L.  C.  I  want  L.  L.  C.  to  give  bond  for  the 
amount  he  gets.  I  want  his  part  for  him  for  his  life,  and  at  his 
death,  if  he  dies  without  law^ful  children,  I  w^ant  his  part  paid  to  my 
two  grandchildren,  B.  W.  C,  W.  C,  D.  J.  C.'s  children."  Held,  said 
will  gave  to  L.  L.  C.  only  a  life  interest  in  one-fifth  of  said  estate, 
with  remainder  to  the  grandchildren  named.  Cochran  v.  Cochran,  Ex- 
ecutor, 259. 

2.  L.  L.  C.  died  without  children.  .  After  the  death  of  the  testatrix  he  adopted 

a  minor  as  his  heir.  Held,  the  adoption  of  such  minor  could  not 
defeat  the  devise  in  remainder  to  the  grandchildren  under  the  terms 
of  said  will.    Id. 

3.  The  one-fifth  interest  in  the  estate  devised  to  the  grandchildren  in  re- 

mainder could  not  be  charged  with  the  debts  due  by  the  life  tenant  to 
the  testatrix.  A  remainderman  takes  directly  from  the  testator,  and 
not  through  the  life  tenant.     Id. 

4.  A  testator  executed   the   following  will:      "I   do   hereby   devise   and   be- 

queath, after  the  payment  of  my  debts,  to  my  dear  brothers  and  sisters 
equally,  share  and  share  alike,  all  my  estate,  real  and  personal,  what- 
soever and  wheresoever."     Held,    (1)    that  the  heirs  of  brothers  who 
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died  before  the  will  was  made  take  nothing  under  said  will;  (2)  that 
the  heirs  of  a  sister  who  di^d  before  the  testator  take  nothing,  and 
(3)  that  the  words  ''brothers"  and  "sisters"  includes  brothers  and  sis- 
ters of  the  half  blood.     Watkins  v,  Blount,  460. 

5.  A  devise  of  property  to  the  trustees  of  an  incorporated  church,  **for  the 

benefit  of  the  poor,  helpless  and  dependant  members  and  orphan  chil- 
dren of  said  church,"  was  not  void  because  the  beneficiaries  were  in- 
sufBciently  described;  the  "poor,  helpless  and  dependants"  were  a  class 
capable  of  identification,  and  baptized  children  of  deceased  members, 
if  it  was  a  society  practicing  infant  baptism,  were  properly  described 
as  "orphans  of  the  church."  Nolte  v.  Meyer,  79  Texas,  361,  distin- 
guished.    Banner  v,  Rolf,  88. 

6.  Property  bequeathed  to  an   incorporated  church  in  trust  for  charitable 

purposes  is  to  be  managed  and  the  trust  administered,  not  by  the  body 
of  the  members,  but  by  the  corporate  trustees.    Rev.  Stats.,  art.  660.  Id. 

7.  The  possibility  of  the  trustees  of  a  charitable  bequest  administering  the 

trust  for  their  personal  benefit  will  not  render  the  bequest  void.     Id. 

8.  A  bequest  of  ground  for  th^  location  of  a  school  building  and  of  funds 

for  the  support  of  a  school  construed,  in  connection  with  other  bequests 
for  the  support  of  orphan  children,  as  contemplating  a  school  for  the 
education  of  such  orphans.     Id. 

Witness. 

Impeaching  reputation.     See  Evidence,  7,  31. 

Written  Initrnment. 

Parol  evidence  to  vary.     See  Evidence,  IS. 

Proof  of  execution.     See  Evidence,  23. 

Secondary  evidence  of  contents.     See  Evidence,  25. 

1.  It  is  the  duty  of  the  court  to  construe  a  written  instrument  and  advise 

the  jury  as  to  its  effect.    Blair  v.  Baird,  134. 

2.  The  general  rule  that  if,  on  the  production  of  an  instrument  in  writing, 

it  appears  to  have  been  altered,  it  is  incumbent  on  the  party  offering 
it  to  explain  this  appearance,  is  modified  by  the  further  rule  that  if 
there  is  no  peculiar  circumstance  of  suspicion  attached  to  the  altered 
instrument  the  alteration  is  presumed  to  have  been  made  prior  to  or 
contemporaneous  with  its  execution,  and  in  such,  case  the  burden  of 
.proof  IS  on  the  party  attacking  the  instrument  to  show  that  the  al- 
teration was  made  after  its  execution.     McKenzie  v.  Barrett,  451. 

3.  There  were  several  alterations  in  a  contract  introduced  in  evidence  by 

the  plaintiff;  the  court  charged  the  jury  to  find  for  defendants  if  they 
believed  all  the  alterations  were  made  by  the  plaintiff  after  the  con- 
tract was  executed.  Held,  the  failure  to  charge  that  if  any  one  of 
said  alterations  was  so  made  to  find  for  the  defendant  was  an  error 
of  omission,  and  a  special  charge  supplying  the  same  should  have 
been  requested.     Id. 

4.  Defendants  who  had  agreed  in  -writing  to  pay  money  on  condition  of  the 

building  of  a  railroad  to  their  town  and  the  location  of  its  depot 
within  certain  specified  limits  could  not  defeat  recovery  thereon  by 
showing  that  they  signed  it,  relying  on  representations  that  the  depot 
would  be  located  on  a  particular  lot  within  those  limits,  which  was 
not  done.     Williama  v.  Dallas,  C.  d  8.  W.  Ry.  Co.,  609. 
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